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OF   A 


MILITARY    COMMISSION, 

CONVENED    AND    HFXD     AT     KALEIGIT,    N.    C,     BY    VIRTUE     OF     THE     FOLLOWlI^fG 


ORDER,  VIZ  : 


Headqvarteks  Second  Mii.itauy  District. 
Chakleston,  S.  C,  June  18th,  1807. 
Special  Orders, 


No.  75.. 


'■[ 


\Extrart.] 


II.  A  Military  Commission  is  hereby  appointed 
to  meet  at  Raleigh,  N.  C,  at  10.  A.  M.,  on  the 
•3ith  of  June  inst.,  or  as  soon  thereafter  as  praeti- 
cable,  for  the  trial  of  sueh  prisoners  as  may  be 
properly  brought  before  it: 

DETAIL  FOR   THE   COMMISSION  : 

1.  Colonel  •/.  V.  Bomford,  8th  Infantr}'. 
3.  Bvt.  Lieut.  Col.    Thox.  F.  Johmtou,  Capt.  A. 
Q.  M.,  U.  S.  V. 

3.  Capt.  P.  II.  Runiuigton,  Sth  Inhintry. 

4.  2d  Lieut.  C.  E.  Ilaiyous^  40th  Infantry. 

5.  3d  Lieut.  Louis  E.  Orangey,  40th  Infantry. 
Bvt.    Maj.   Gen.  R    Avery,    Major   V.  R.  C, 

Judge  Advocate. 

The  commission  will  sit  without  regard  to 
hours. 

By  Command  of 

Major  General  D.  E.  Sickles  : 

J.  W.  CLOUS, 
Capt.  38th  U.  S.  Infantry, 
A.  D.  C.  and  A.  A.  A.  G. 
Offiical : 

J.  W.  Clous,  Capt.  38th  Infantry, 
A.  D.  C.  and  A.  A.  A.  G. 

Raleigh,  N.  C,  July  3'M,  1867. 
The  Commission  met  pursuant  to  the  above 
order. 

Present :  Colonel  J.  V.  Bomford, 
Sth  Infantry, 
Bvt.  Lieut.  Col.  Thos.  P.  Johnston, 
Capt.  A.  Q.  M.  U.  S.  V. 
Capt  P.  H.  Remington, 
8th  Infantry. 
2d  Lieut.  C.  E.  Hargous, 
40th  Iuf;inti-y. 
2d  Lieut.  Louis  E.  Granger, 
40th  lufontry. 
Bvt.  Maj.  Gen.  R.  Avert, 
Major  V.  R.  C.  Judge  Advocate. 


Tlie  Judge  Advocate  stated  that  he  liad  been 
mustered  out  of  his  volunteer  rank,  and  that  bis 
rank  v.ould  hereafter  appear  ot  record,  as  Ist 
Lieut.  44th  Infantry  U.  S.  A. 

The  Judge  Advocate  then  read  the  followicg 
extract  from  an  oticial  letter,  addressed  to  the 
Judu^e  Advocate,  dated.  Headquarters  Second 
Military  District  Charleston  S.  C.  21st  June  1807. 
*        *        *        *        * 

The  Maj.  General  directs  that  you  employ  Ed. 
Graham  Haywood  to  assistyouin  theprosccutioa 
of  these  cawes        '^        *        *       *        *• 

Which  letter  was  signed. 

J.  W.  CLOUS, 
Capt.  38  Infantry,  A.  A.  A.  G. 

Whereupon  Ed.  Graham  Hayy/ood,  Esq.,  At- 
torney and  Counsellor  at  Law,  was  introduced  as 
Counsel  to  assist  the  Judge  Advocate  in  the 
prosecution.  The  Commission  then  proceeded  to 
the  trial  of  William  J.  Tolar,  Duncan  G.  i^lcKae, 
Thomas  Powers,  Samuel  Phillips  and  David  Wat- 
kins,  otherwise  called  Monk  Julia,  all  citizens  of 
Cumberland  County,  in  the  State  of  North  Caro- 
lina, who  being  called  into  the  court,  and  having 
heard  the  order  read,  convening  the  Commission, 
were  asked  if  they  had  any  objection  to  any  mem- 
ber named  therein,  to  which  they  replied  in  tr.e 
negative. 

The  members  of  the  Commission  were  then 
severally,  duly  sworn  by  the  Judge  Advocate,  and 
the  Judge  Advocate  was  then  duly  sworn  by  the 
President  of  the  Commission,  all  of  which  oat  1:6 
were  administered  in  the  presence  of  the  accu'^od, 
and  Chas.  Flowers  was  duly  sworn  by  the  Judge 
Advocate  as  Recorder  of  the  Commission. 

The  accused  here  asked  leave  to  introduce  as 
their  Counsel,  Samuel  F.  Phillips  and  Richard 
Battle  Esqrs.  of  Raleigh  N.  C.  Thomas  C.  Fuller 
and  James  McRae,  iEsq.,  of  Fayetteville,  and 
Robert    Strange   Esq.,    of   Wilmington     N.    C. 

All  Attorneys  and  Counsellors  at  Law  which 
request  was  trrantedby  the  Commission,  and  they 
wero  duly  introduced  as  Counsel  for  all  the  iic- 
cused. 

The  Counsel  for  the  accused,  hereupon  presen- 
ted the  following  plea  to  the  jurisdiction  of  th« 
Commission. 

United  States  of  America, 
Dinirict  of  Ko-th  Carolina. 

Duncan  G.  MeRae,  William  J.  Tolar,  David 
Watkins,  Samuel  Phillips  and  Thomas  Powers 
Defendants,  Ats.  of  the  United  States  of  America 
Plaintiffs. 

And  the  said  Defendant:  -^  tlioir  own  proper 
persons  come  in  and  dcKniil  die  w  roug,  and  pray 
judgement  of  the  charge  and  specification,  on  the 
part  of  the  prosecution,  becanse  they  say  that  the 
crime  with  which  they  stand  charged,  was  com- 
niittcd  in  the  County  of  Cumberland,  in  the  State 
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of  North  Carolina,  and  that  the  Superior  Court  of 
Law  for  Said  County,  has  lull  aud  complete, ju- 
risdiction of  the  said  crime,  charged  against 
them;  and  because  they  say  tliat  this  Court  has 
not  jurisdiction  of  the  said  crime.  Whereupon 
they  pray  judgement  whether  the  Court  ^^ill 
furl" lier  take  cognizance  of  the  said  charge  and 
tpeciii cation  &c. 

The  Commission  was  then  cleared  for  delivci-a- 
tion,  aud  after  some  time  so  spent  was  reopened, 
aud  the  Judge  Advocate  announced  that  the 
Commission  overruled  the  plea  to  its  jurisdiction 
in  tills  case. 

The  accused  were  then  arrainged  on  thefoUow- 
Awj:  charge  and  specification  : 
Charges     asd     SPEDiFic.iTiONS     Pkeferred 

AGAINST  AViLLIAM  J.    TOLAU,    DUNCAX    Ct.  MC- 

Rae,  TnoMAS  Powers,  Samuel  Phillips  and 
David  Watkins,  otherwise  called  Monk 
JrLiA,  all  Citizeks  of  Cumberland  Countt 
IN  the  State  of  North  Caiiolina. 

Charge— MURDER. 
Spcdficntmi  .-—In  this  that  'William  J.  Tolar,late 
of  the  County  of  Cumberland,  in  the  State  of 
North  Carolina,  Duncan  G.  MeRae,  late  of  the 
same  place,  Thomas  Powers  late  of  the  same 
place,  Samuel  Phillips  late  of  the  same  place  and 
David  Watkins,  otherwise  called  Monk  Julia, 
late  of  the  same  place,  on  the  eleventh  day  of 
February  in  the  year  of  our  Lord  one  thousand 
eight  hundred  aud  sixty  seven,  at,  aud  in  the 
County  of  Cumberland  "aforesaid,  in  and  upon 
one  Archibald  Beebce,  a  person  of  color  other- 
wise called  Archibald  Warden,  otherwise  called 
Archy  Beebee  otherwise  called  Archy  Warden, 
feloniously,  wilfully,  and  ol  their  malice  afore- 
thought did  make  an  assault. 

And  that  the  said  William  J.  Tolar,  a,  certain 
pistol,  then  and  there  charged  with  gunpowder 
and  one  leaden  i)nllet,  which  said  pistol,  he  the 
said  William  J.  Tolar,  iu  his  right  hand  then  and 
there,  had  and  held,  then  and  there  did  discharge 
and  shoot  otf,  to,  against,  aud  upon  the  said 
Archibald  Beebee  otherwise  called  Archibald 
"Warden,  otherwise  called  Archy  Beebee  other- 
wise called  Archy  Warden,  and  "the  said  William 
J.  Tolar,  wi^h  the  leaden  bullet  aforesaid,  out  of 
the  pistol  aforesaid,  then  and  there,  by  force  of, 
the  gnnpovv'der  aforesaid,  by  the  said  William  J. 
Tolar,  discharged  and  shot  off  as  aforesaid,  then 
and  there  did  strike,  penetrate,  and  wound  the 
said  Archibald  Beebee,  otherwise  called  Archi- 
bald Warden  otherwise  called  Archy  Warden 
otherwise  called  Archy  Beebee,  in  and  upon  the 
leftside  of  the  head,  of  him,  tlie  said  Archibald 
Beebee,  otherwise  called  Archibald  Warden, 
otherwise  called  Archy  Beebee,  otherwise  called 
Archy  Warden,  near  the  back  of  the  head  of  him 
the  said  x\rchibald  Beebee,  otherwise  called 
Archibald  Warden,  otherwise  called  Archy  Bee- 
hee,  otherwise  called  Archy  Warden,  near  the 
left  ear  of  him  the  said  Archibald  Beebee,  other- 
wise called  Archibald  Warden,  otherv.ise  called 
Archy  Beebee,  otherwise  called  Archy  Warden, 
giving  to  him  the  said  Archibald  Beebee,  otlier- 
■wise  called  Archibald  Warden,  otherwise  called 
Archy  Beebee,  otherwise  called  Archj'  Warden, 
then  and  there  with  the  leaden  bullet  aforesaid, 
discharged  and  shot  out  of  the  pistol  afore- 
said by  the  force  of  the  gunpowder  afore- 
said by  the  said  William  J.  Tolar  in  and  upon  the 
left  side  of  the  head  of  him,  "the  said  Archibald 
Beebee,  otherwise  called  Archibaid  Warden, 
otherwise  called  Archy  Beebee,  otherwise  called 
Archy  Warden,  near  the  said  back  of  the  bead  of 
him  the  said  Archibald  Beebee,  t)therwise  eulied 
Archibald  Warden,  oth.erwise  called  Archy  Bee- 
bee, otherwise  called  Archy  Warden,  near  the 


left  ear  of  him,  the  said  Archibald  Beebee,  oth- 
erwise called  Archibald  Warden,  otherwise  called 
Archy  Beebee,  otherwise  called  Arcby  Warden, 
one  mortal  w'ound  of  the  deiith  of  five  inches, 
and  of  the  breadth  of  half  an  inch,  of  which  said 
mortal  wound  he  the  said  Archibald  Beebee, 
otherwise  called  Archibald  Warden,  otherwise 
called  Archy  Beebee,  otherwise  called  Arehy 
Warden,  then  and  there  instantly  died. 

And  that  the  said  Duncan  G.  McRae,  Thomas 
Powers,  Samuel  Phillips,  and  David  Watkins, 
otherwise  called  Monk  Julia,  then  and  there 
feloniously,  wilfully,  and  of  their  malice  afore- 
thought, were  present,  aiding,  abetting,  comfort- 
ing, assisting  and  maintaining  the  said  William 
J.  Tolar,  in  the  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  commit; 
and  so  that  the  said  William  J.  Tolar,  Duncan  G. 
WcRac,  Thoiuas  Powers,  Samuel  Phiil)]is,  and 
David  Watkins,  otherv.'ise  called  Monk  Julia,  him 
the  said  Archibald  Beebee,  otherwise  called 
Archibald  Warden,  otherwise  called  Archy  Bee- 
bee, otherwise  called  Arehy  Warden,  in  the  man- 
ner and  by  the  means  aforesaid,  feloniously,  wil- 
fully, and  of  their  malice  aforethought,  did  kill 
and  murder  against  the  peace  and  dignity  of  the 
State  oi  North  Carolina,  and  of  the  United  States 
of  America. 

All  this  at  the  Town  of  Fayetteville,  in  the 
County  of  Cumberland,  in  the  State  of  North 
Carolina,  on  or  about  the  eleventh  day  of  Feb- 
ruary iu  the  year  ot  our  Lord,  one  thou&and  eight 
hundred  aud  sixty-seven. 

ROBT.  AVERY. 
Maj.  V.  R.  C.  Bvt.  Maj.  GenM.  Vol's, 
lusp.  B.  R.  F.  &  A.  L.  N.  C. 
Judge  Advocate  G.  C.  M. 

Raleigh,  N.  C,  May  21,  1867. 

The  charge  and  specification  were  then  read 
aloud  by  the  Judge  Advocate. 

The  Judge  Advocate  then  addressing  the  ac- 
cused, said:  You,  William  J.  Tolar,  Duncan  G. 
McRae,  Thomas  Powers,  Samuel  Phillips  and 
David  Vi^atkins,  otherwise  called  Monk  Julia, 
have  heard  the  charge  and  specification  pre- 
ferred against  you,  how  say  you— Guilty,  or  not 
guilty?^  Towuichthe  accused,  William  J.  To- 
lar, Duncan  G.  McRae,  Thomas  Powers,  Samuel 
Phillips  and  David  "Watkins,  otherwise  eal.ed 
Monk  Julia,  pleaded  as  follows: 

To  the  specification — not  guilty. 

To  the  charge— not  guilty. 

The  Counsel  for  the  accused,  oficred  the  fol- 
lowing request,  on  bcha'.f  of  Duncan  G.  McRae, 
one  ol  the  accused,  viz: — That  his  ease  be  se 
vered,  and  he  be  put  upon  a  separate  trial,  lor  the 
otlence  of  which  he  is  chai-ged. 

The  Judge  Advocate  said  :  I  object  to  the  se- 
verance ot  this  ease  from  the.  others,  for  two 
reasons.  1st.  That  it  is  in  the  election  of  the 
Commonwealth  to  try  him  separately,  if  it  so 
chooses,  but  that  it  v.-ill  be  a  great  expense  to  the 
government,  and  an  unnecessary  prolongation  of 
this  trial ;  and',  seconuly,  that  the  crime  was  iu 
the  nature  of  a  conspiVacy,  that  the  parties  are 
jointly  guilty,  and  that  it  would  be  necessary  for 
a  proper  protection  of  the  interests  of  the  Gov- 
ernment, that  these  eases  should  be  tried  to- 
•ruther.  There  has  been  no  cause  shown  why  it 
should  be  done.  The  Court  has  heard  no  rea- 
sons given. 

The  Counsel  for  the  accused  then  gave  the  fol- 
lowing reasons : 

May  it  please  the  Court : — The  case  in  behalf 
of  Mr.  MeRae  is  unconnected  with  a  lar";e  por- 
tion ot  the  ease  now  before  the  Court.  He  was 
the  examining  magistrate,  before  whom  the  de- 
ceased had  been  brought  for  the  purpose  of  iu- 
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vcsti,?ating  the  offence  with  which  ho  was 
charged.  We  understand  tliat  he  was,  and  re- 
mained sittint?  at  the  i;lace,  oocniticd  l>y  liini  du- 
riiit^  that  investi!j:ation  ;  that  he  was  not  in  llic 
crowd  or  ahout  the  crowd.  A  great  deal  of  the 
testimony  that  will  be  hi'ard  before  the  Court, 
inrolvinjjj  tliese  other  persons,  as  we  understand 
does  not  touch  him  at  all ;  and  we  therefore 
thoni^ht  it  a  case  that  appealed  stronuiy  to  tlic 
discrimination  of  the  Court,  lor  allowin<;  him  to 
he  Judged  without  that  sort  of  connection  and 
complication  with  the  case  that  may  be  made 
out  against  the  others.  We  think  "it  goes  to 
complicate  Mr.  Mellac  unnecessarily,  with  the 
case  tha't  may  be  made  out  against  these  other 
iiarties.  On  that  account  it  is  a  matter  that  ap- 
])Cals  very  strongly  to  the  discrimination  of  the 
Ooui-t,  to  let  liim  be  heard  alone.  He  was  com- 
mitting magistrate,  he  sat  where  he  was  sitting 
during  the  trial,  when  the  homicide  was  commit- 
ted ;  he  is  not  charged  on  the  ground  that  he 
was  in  the  crowd  at  all,  and  he  wishes,  in  favor 
of  his  life,  and  the  serious  charge  that  is  brought 
against  him,  that  he  may  be  tried  upon  the  facts 
as  they  appear  against  him  alone,  and  not  be 
mingled  up,  as  he  thinks  he  must  be,  by  having 
his  case  heard  at  the  same  time,  with  the  accu- 
sations against  these  other  persons. 

The  Counsel  for  the  Proseeutiou  then  offered 
the  following  remarks : 

The  Government  of  the  United  States,  through 
its  officials,  has  preferred  a  charge  against  these 
men  jointly.  The  general  jn-aetiee  in  the  Courts 
of  law  is  for  the  Court  not  to  allow  a  severance, 
where  the  prosecuting  oiBeer  for  the  (govern- 
ment insists  upon  it  that  it  is  not  necessary. — 
There  are  some  very  rare  cases  where,  in  spite  of 
the  opposition  of  the  Government  oflicial,  the 
Court  will  allow  a  severance,  but  the  cases  are 
very  rare  indeed.  One  instance  suggests  itself 
to  my  mind,  and  is  a  strong  case,  where  the  de- 
fence say  that  to  defend  one  of  their  clients  they 
v.-ill  have  to  convict  the  others.  That  is  a  strong 
ground  for  a  severance,  and  the  Court,  we  think, 
will  not  hear  to  a  severance,  except  it  be  foi 
some  such  strong  reason  as  that. 

There  was  an  important  case  wbieli  came  be- 
fore the  Supreme  Court  of  the  United  States, 
which  I  recall.  The  case  I  refer  to  was  that  of 
Marehaut  and  Colson  in  the  Supreme  Court  of 
the  United  States  in  the  year  1827.  J  udge  Strong- 
gave  the  opinion — "Where  two  or  more  persons 
are  jointly  charged  in  the  same  indictment  for  a 
capital  offence,  they  have  not  a  right  to  be  tried 
separately,  without  the  consent  of  the  prose- 
cutor." 

It  has  been  stated  by  the  gentleman  who  rep- 
resents Mr.  McKae  in  this  case,  that  he  was  the 
committing  magistrate,  and  occupied  his  seat 
until  the  perpetration  of  the  murder.  That  re- 
mains to  be  proved,  for  it  is  alleged,  by  a  part 
of  the  witnesses,  that  Mr.  McRae  left  his  seat, 
went  out  in  the  balcony  in  front  oi  the  house, 
and  by  his  voice  exhorted  the  crowd  who  were 
going  on  with  the  murderous  deed. 

If  Mr.  McRae's  position  be  such  as  the  Coun- 
sel have  stated,  he  is  not  guilty  at  all,  and  I 
can't  see  any  serious  evil  "that  can  happen  to 
him;  why  he  cannot  make  his  defense  as  com- 
pletely if  he  be  not  guilty  at  all,  in  a  joint  trial, 
as  if  he  were  tried  by  himself.  The  complica- 
tion docs  not  involve  him  unless  he  made  him- 
self a  party  to  what  the  others  committed,  and 
if  he  did  make  liimsclf  a  party  to  what  these 
virtual  participators  in  the  offence  were  giiilty 
of,  then  it  is  necessary  to  prove  their  innocence 
in  order  to  prove  his.  It  seems  to  me  to  he  one 
of  those  eases  where  the  interest  of  the  Govern- 


ment demands  that  all  of  these  parties  be  tried 
together.     Therefore  we  insist  upon  it. 

The  objection  of  the  Judge  Advocate  to  the 
se\  crance  of  the  case  of  Duncan  G.  McRae  was 
sustained  by  the  Commission. 

The  Commission  being  ready  to  proceed  with 
the  cxamiuation  of  witnesses: 

Matthew  N.  Lkauy,  jr.,  a  witness  for  the  prose- 
cution, having  been  first  duly  sworn,  testified  as 
follows : 

Examined  by  the  Counsel  for  the  prosecution. 

Q.  What  is  your  name?  A.  Matthew  N.  Lea- 
'77  J""-  Q-  W'here  do  you  reside?  A.  In  Fay- 
ettevillc.  Q.  What  is  your  occupation  in  Fay- 
etteville?  A.  Saddle  and  harness  maker  W£S 
])rcvious  to  the  war.  Since  the  war  I  have  ad- 
ded to  that  a  small  grocery  in  the  same  building. 
A.  Have  you  been  a  free  man  all  your  life?  A. 
All  my  liie,  sir.  Q.  Where  did  you  reside  in  the 
beginning  of  the  year  1867?  A,  In  Fayetteville. 
Q.  Did  you  know  one  Archy  Beebee  there?  A. 
J  did  sir,  by  sight.  I  knew  him  when  I  saw  him. 
Q.  Where  is  he  now  ?  A.  Dead.  Q.  When  was 
he  killed?  A.  On  the  11th  of  February.  Q. 
V/hat  day  of  the  week  ?  A.  Monday  afternoon. 
Q.  Where  was  he  killed  ?  At  or  neiir  the  South 
east  corner  of  the  market  house.  Q.  Can  you 
describe  the  market  house  in  the  town  of  Fay- 
etteville so  as  to  make  the  Court  understand  the 
locality?  A.  The  market  stands  about  the  cen- 
tre of  the  town,  a  street  running  each  way.  Q. 
There  are  four  streets  that  terminate  at  the  mar- 
ket house?  A.  Four  streets.  North,  South,  East 
and  West,  with  an  arch  that  passes  right  through 
from  one  side  to  the  other.  Q.  An  arch  opening 
to  each  street  ?  A..  Yes  sir,  to  each  street.  Q.  What 
is  the  name  of  the  street  that  runs  West  from  the 
market  house  ?  A.  Hay  street.  Q.  What  is  the 
street  that  runs  East  ?  A.  Person  street.  Q.  What 
is  the  street  that  runs  South?  A.  Gillespie  street. 
Q.  And  North?  A.  Green  street.  Q.  Those 
four  streets  i.errainate  in  the  market  house?  A. 
Yes,  sir.  Q.  And  an  arch  opens  upon  each?  A. 
Yes,  sir.  Q.  You  say  this  man  was  killed  at 
what  corner  of  the  market  house  ?  A.  At  or 
near  the  South-east  corner.  Q.  The  South-east 
corner.  A.  Yes,  sir.  Q.  What  was  the  first  time 
that  day  that  you  saw  ArchyBeebee?  A.  The 
first  time  I  saw  him  was  when  the  Sheriff  and 
perhaps  the  Deputy  were  bringing  him  out.  Q. 
Out  of  where  ?  A.  Out  of  the  arch.  Q.  Which 
arch  ?  A.  The  east  arch.  Q.  How  came  you 
there  ?  What  did  you  come  to  the  market 
house,  for?  A.  I  suppose  curiosity  took  me 
there?  Q.  "What  excited  your  curiosity?  A. 
This  boy  had  been  charged  with  an  attempt  of 
committing  a  rape,  and  notice  was  given  that  u 
hearing  or  trial  would  come  off  that  afternoon. 
I  suppose  curiosity  carried  me  to  go  and  look  at 
it.  Q.  You  went  up  to  hear  something  of  the 
trial?  A.  Yes,  sir.  Q.  The  boy,  when  you  ffot 
there,  was  coming  out  of  the  arch  ?  A.  "No  sir. 
When  1  first  saw  him  I  had  been  there  some 
ten  or  twenty  minutes  before  he  come  down 
the  arch.  The  notice  was  given,  or  I  heard  some 
one  say  he  was  coming,  when  I  noticed  him. 
Q.  You  are  eertaiu  ywu  had  been  there  ten  or 
twenty  minuf.^."  before  he  came  down  the  arch? 
A.  Yes  Si".  Q.  How  far  were  you  .■statidirg  (rem 
tlieareh?  A.  When  he  came.  Q-  Yes?  A.  I 
suppose  about  10  or  12  feet.  Q,  Square  in  froct 
of  it?  A.  I  v,-as  standitig  to  one  side,  rather  fac- 
ing the  arch,  between  the  arch  and  the  eorner. 
Q  Was  the  arch  nearer  foucliine:  you  to  the  left 
11)^ right  ?  A.  The  arch.  I  was  in  the  centre,  (f. 
Were  you  nearer  to  tlie  left  hand  or  right  liana  ? 
A,  Perhaps  nearer  the  right  hand  side.    Q.  Tea 
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or  twelve  feet  in    front,  towards   tbe  right  hand  ; 
sidealittit?    A.  Yes  S:r.     Q    This  ten  or  twenty  , 
minotes  that  yon  speak  of,  were  yon  standing  at 
the  eame   8pi-'t  ?    A.  About  the  game  spot.    Q 
Did  you  see  any  of  the  j>ri.<ouers  at  the  bar?    A.  ' 
Yes  Sir.  Q.  At'ti>e  market  house  before  Bebee 
made  his  appearance  ?     .A.  I  saw  one  of  them.  Q. 
Which  one?    A.  Toiar.     Q.  1  on  saw  Mr.  To  ar 
there  before  you  saw  Beebee?    A.   Yea  .Sir,    Q. 
Did  yon  see  any  of  tbe  others  ?    A.   Idcn'trecul 
leet   distinctly.'  Q.  What  was  Mr  Tolar  doing 
when  you  saw  him  ?     A.  He  was   standing  npon 
tbe  pavement  nesr  the  a-  ch  on  the  east  side  ot  the 
market  huu-'e.     Q.    Was  hs  saying  or  doing  snv- 
thing  ?     A.  Xotbiug  at  all  that  1  could  see  ?ir.  Q. 
How  many   men  were    gatliered   at   the  market 
house,  dariur  thes*  ten  or  twenty  minstes  that  ; 
you  were  standing  there,  beTor^  Beebee  made  his  ' 
appearance?     A.  There  was  a  g'Mjd  large  crowd, 
I  suppose  betweeniinrt  and  two  hundred.  Q.  Was 
tbe  crowd  iocreasing  or  growing  less    while  v<"'U. 
stayed  there?    A.  Increasing  Sir.     Q.  Wa.s   tht^re 
any  disturbance,  or  n  >ise  <»r  threat^s,  or  anything 
of  the  sort  ?     A.  Noihing  that  I  heard.    Q.  Tue  i 
crowd  was  quiet  was  it  ?  A.  Yes  Sir.    Q    Was  >lr. 
Tolar  standing  al-'ne.   or  wa-  some  one  near  him  ? 
A   There  irere  a  good  mRny  «tanding  around  there,  ! 
I  don't  recollect  who.     Q    Do  yon   recollect  who  i 
was  standing  nearest  Idu!  ?    A.  No  .Sir.  Q.  Old  yoa 
eee  any  pei-sons  there  with  arms  that  day  ?     A.  I 
did  Sir, "  Q.  Daring   the  t-^n   or  twenty  minutes 
you  were  there  helore   yoa  saw   Bebee  ?     A.  Xo  . 
sir.  I  did  not      Q    Yoa  ^aw  r.o'.ie  there  with  arms? 
A-  No  Sir  I  did  not.  1  saw  no  arms  there.  Q    Yi-u 
say  there  was  a  crosrd  of  a  hundred  or  mere  ?  A- 
Perhaps  between  one   and  two  hundred  pers-'cs. 
It  might  have  been  more.    Q,  D;d  it  vary  at  dif- 
ferent times  :  sometimes  more  and  sometimes  lese? 
A.  Ihey    seemed   to    he    gail.ering.       Q    Never  '. 
CTOwinjless?     A.  No  Sir.  I  don't  suppose  it  did 
Q    F-.n^liy  you  saw  Beebee  make  his  appearance 
at  the  east  end  of  tiie  market  house,  incharge  of 
Mr.  Wemvss  and  Mr.  Hart^ie  ?    A.  Yes   Sir.     Q. 
What  occuTedrhcu  ?     A.  Tliere  was  a  rush  made 
at  t'^at  time  :n  the  rear  and  at  the  lett  side.    Q. 
Bvwhom?  A.    By  the  parties  standing  there,  I 
could  not  de.^ignate   who  they  were,  it  seemed  to 
be  tae  crowd  that  wa.- gathered  there.    Q     Wes 
there   anv  cry  ?    A.  Tliere  was  a  cy  ficm  the 
Sheriff,  savin?-  I  don't  rec'dect  whether  it  was 
*•  quit "  or  -'don't  men,  '  It  was  either  "^nit'  oi 
don't  men."     Q.  Did  vo«i  hear  eny  other  e.xc Lam a- 
Uoi  s  ?  A.  None  at   a'l!  Sir.     Q    Did   yoa  see  iir. 
Tolar  in  tbe  crowd  at  that  time  ?  I  did  not  Sir.  i 
&    Did  you  see  any  of  these  other  prisoners  ?  A. 
I  don't  recollect  seeing  them.  Q.  Do  you  know 
these  prisoners  personally,  all  of  t'jem  ?     A.  Yes 
Sir.  Q.  What  happened   then?  A.  They   passed 
on,  to  or  near  the  soar'a  east  corner  of  the  market 
house,  aud  when  they  made  a  rush  thi^  man  Be 
bee  seemed  to  fell,  or  go  down,  and  as  he  rose,  or 
in  attempting  to  rise,  a  pist<.l  was  fired.    Q.  D;d 
voa  see  the  pistol  fired  ?     A.   I  did  Sir.    Q.  Did 
Vooeeeit   disfinetly?    A.  I  did  Sir.    Q.  Did  yon 
ise  who  held  if  ?   A.  I  iJsd  Sir    Q.   Who  fired  it  ? 
A.  Mr.  To.ar.    Q.  Hav^  yon  any  doubt  about  it  ? 
A.  None  in  the  least.    Q    Were  yoa  standing  on 
the  pavement  out  side  of  the  market  house?    A. 
Yes  Sir.    Q    Yoa  say  he  stumbled,  and  paitly  or 
whoUv  the  prisi-ner   fell  ?    A.   He  appeared  to  go 
downSir.    Q     And  m  he    rose,   you  say,  he  was 
fired  upon  ?     A.  Ye^  Sir.    Q     Yoa  saw  the  pisto! 
in  the  band  of  Mr.  Tolar.    A.    Yes  Sir.  Q.    Did 
you  see  the  negro  fail,  Beebee  ?  Yes  Sir.    C^.  And 
-when  the  sh'jt  was  fired  was  the  back  of  bis  head 
or  front  of  hig  face  towards  it  ?   A.  Tolar  was 
rtandiog  rather  behind  in  ve  rear,  to  the  left,   Q, 
Did  yen  £ee  the  mu;:  iiecLcc  after  he  fell  i  A.  No 


Sir,  I  did'nt  jast  thea  :  after  that  I  wert  off,  1 
went  out  to  my  establishment,  and  afterwards  I 
came  back  and  saw  him.  Q  Did  you  see  what 
became  of  Mr.  T^lar  after  he  fired  the  pistol  ?  A. 
Mr.  Tolar  went,  as  well  as  I  can  recollect  m  to- 
wards the  arch  on  tbe  e.nst  side  of  the  market 
house.  Q.  Wad  that  immediately  after  he  fired? 
A.  Immediately  afterwards.  Q  At  that  time  did 
yon  see  any  of  these  other  prisoners  at  the  bar  ? 
A  I  don't  recollect  secini;  them  Sir.  Q.  Did  yo  a 
hear  any  other  exciamatioos  or  outcries,  fro.n  any 
Dortion  of  the  crowd  .'  A  That  ev;-Ding  ?  Q.  Yea 
Sir.  A.  I  did  not  Sir.  Q  From  the  posuioa 
which  yon  occupied  could  you  see  the  windows 
of  tlie'Tuwn  Hall  over  the  market  house?  A- 1 
cannot  say,  as  to  tiiatSir  -,  I  mieht  possibly  have 
seen  them-  Q  Is  there  any  porch  or  balcony  out- 
side ?  A.  Tuere  is  a  balcony  on  the  outside,  per- 
haps that  might  have  cut  off  tl^esiirht.  Q  There 
is  a  balcony  on  the  ott:side  ?  A.  Yea  Sir.  Q.  On 
wi.ich  end  of  the  market  house  ?  A,  On  the  east 
andweritecd.  Q-  Did  you  look  into  that  baictrny 
at  all  that  day?  A.  No  Sir.  Q.  Can  you  say 
wlietber  anyone  was  ia  or  was  n 't  in  ii  ?  \.  I 
cannot  Sir.  Q.  How  close  were  you  to  Mr  Tolar 
w:i  en  he  fired  the  pL-tol  ?  A.  I  may  perhaps  have 
been  between  three  and  five  feet.  Q  Nearer  than 
you  are  to  me  ?  A.  Yes  Sir  Q.  As  near  hs  yoU  are 
to  the  geuileman  next  to  yi'U  ?  A.  No  Sir,  he  wa* 
perhaps  fu-ther  off  than  that,  about  as  near  as  the 
second  gentlemen,  (about  four  feet. J  Q.  You  were 
that  close  t'>  Mr.  T  lar  when  you  saw  the  pistol 
fi.-ed '?  A  Yes  Sir  Q.  What  did  he  do  with  the  pi«- 
t-ol  after  it  was  fired  '?  A.  I  dic'nt  notice.  Q. 
Were  you  alarmed  ?  A  I  was  somewhat  al-rmed 
at  it  Sir,  in  fact  I  turned  cff  immediately  after- 
wards end  went  d'.'wn  to  my  establishment.  I 
did'nt  remain  there  in  the  crowd. 

Cross  examined  by  the  Counsel  for  the  accused. 

Q  What  did  voa  say  your  basicess  was'?  A  Sad- 
dle and  Harness  m<:kit;g  is  my  trade,  lut  in  addi- 
tion ta  £nat  I  have  added  a  grocery :  I  carry  on  a 
small  grocery  businessintbesamebuildiDg.  Q.How 
far  is  your  estabiishmect  from  the  maiketnoUfC. 
A.  I  suppose  it  may  be  perhaps  about  two  bEs- 
dred  yards,  I  wont  say  positive.  Q  Two  hundred 
yardJi  frcm  the  Southeastern  side  1  A.  From 
E^i.-^t  side,  sir.  Q  On  what  street  are  you  ?  A.  On 
the  South  side  of  Person  street.  Q.'  Yoa  say  as 
soon  as  the  affair  t"Xik  pl.ace  yon  went  down  to 
your  establishment  ?  A.  I  went  down  to  my  es- 
tabli-shment.  Q.  H^w  long  was  it  after  that  be- 
fore yiu  saw  B-rebee  ?  A.  Periiaps  it  may  have 
been'half  an  hour,  sir;  I  would  not  say  positive, 
between  a  quarter  aad  a  half  an  hour.  Q  Did  I 
understand  you  to  say  you  don't  know  whether 
you  could  or  could  not  have  seen  the  upper 
windows  of  the  market  house  from  where  you 
were  standing  ?  A.  You  did,  sir.  Q  You  did'nt 
See  anybody  on  the  balcony  ?  A.  I  did  not,  sir. 
Q.  You  heard  no  cry  ia  the  crowd  at  the  time 
Beebee  was  shot  ?  A.  None  but  what  was  made 
by  the  Sheriff,  sir.  Q.  You  heard  nobody  say 
anything  in  the  crowd  but  wiiat  was  said  by 
Sheriff  Hardie .'  A.  That  wa."  all  I  hoard,  sir.  Q. 
You  say  you  did'nt  see  Mr.  Pitiliips  there?  A.  1 
don't  recollect  seeing;  him  there.  Q.  Or  Monk? 
A.  I  d-n't  recollect.  Q.  Or  Tolar  ?  A.  I  saw  Mr. 
Tolar.  Q  Mr.  Powe>s  .'  A.  I  don't  recollect  see- 
ing him.  Mr.  Tolar,  you  say,  you  were  from  three 
to  five  feet  from  ?  A  Between  three  and  five  feet, 
I  would  not  say  potitive  what  the  distance  was. 
Q  How  far  was  it  from  where  you  wert  staudiag 
to  w  here  Beebee  fell !  A.  It  may  tave  been,  per- 
haps ten  r>r  twelve  feet,  I  could  col  say  positive 
how  far.  Q  It  could  not  have  been  as  much  aa 
twenty  feet '  A  0.  nol  I  don't  know  whether  it 
.  could  have  been  ten.  Q.  H^w  near  did  you  eay 
'  Tolar  waa  to  Beebee  when  tie  ehot  2    A.  Well,  I 
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euppnse  Tolar  must  have  been  the  Rame  distance 
tliat  he  was  from  me,  abont.  Q  From  three  to 
6ve  feet?  A.  Yes.  sir,  three  ti)  six  or  some.wliero 
near  that.  Q.  Were  you  Btaiioing  on  the  side- 
walk or  on  tlie  street  7  A.  On  the  street,  fir.  Q 
Is  the  side  walk  raised?  A.  Yes,  sir.  Q.  How 
much?  A.  Well,  I  cnn't  say  how  much,  about 
eight  or  ten  iiifhes.I  Muppose.  Q  Were  there  any 
per.^ors  between  you  and  Beebee  "t  the  tiino  he 
was  shot?  A-  There  was  Mr.  Tolnr  a  little  to  tlie 
left,  bttween  me  and  Beebee.  Q  Was  there  any 
Other  person  in  the  crowd  between  you  and  Beebee 
at  the  time  he  was  shot?  A.  There  may  possibly 
liavebeen.  Q  Did  you  have  a  clear  view  of  Bebee  ? 
A.  I  could  see  nothing  when  he  raised  up  but  hie 
head.  Q.  Could  you  .«ee  him  when  hefe'l  ?  A.I 
saw  him  po  down,  I  could  not  see  him  after  he 
fell.  Q.  What  prevented  you  from  seeing  him 
aftar  he  went  down?  A.  There  was,  perhaps, 
persouB  in  front — the  crowd  moving.  Q;  Enoug.' 
of  persons  to  prevent  you  from  seeing  idui  ?'  A 
I  could  see  him  when  be  was  standing  up.  Q  I 
understand  you  to  say  that  as  lie  stood  you  saw 
bim  distinctly  ?  A.  Yes.  &ir,  that  i.^,  I  could  see 
the  upper  portion  of  his  bi'dy.  Q.  From  the 
ehouidcrs  up?  A.  Yes,  pir.  Q.  How  tall  a  man 
was  Beebee  ?  A.  Well,  I  can't  say  how  tall  he 
was,  perhaps  he  may  hr.ve  been  a  mou  of  my 
height.  Q  You  were  very  well  acquainted  witli 
him,  were  you  not  ?  A  I  know  him  by  si,;iUt.  Q 
Was  he  a  drayman  in  your  town?  A.  I  thiiik  he 
was  s.iidto  have  been,  sir.  Q.  You  had  seen  bim 
on  the  stieet  frequently?  A.  Yes.  sir.  Q  Wiis 
he  particularly  tall  ?  A.  Well,  I  can't  say  that  he 
was.  Q.  A  man  of  orriinary  hei(Thtf  .  A.  He  may 
have  been  a  man  six  ieet  high,  or  five  :eet  ten,  or 
five  teet  eight  or  ten.  something  like  tliat.  Q- 
Was  he  a  taller  man  than  the  Sheriff?  A.  Well. 
I  can't  say  that  he  wa".  Q-  Did  the  Sheriff  have 
hold  (f  him?  A.  I  think  he  did.  Q.  Did  you 
observe  how  they  appeared  is  they  stood  tof^eth- 
er?  A  I  thitdc  t  e  .Sheiiff  was  on  the  left  hand 
side  ol  Beebee.  Q  On  the  !e!t  side  ?■  A.  As.  wf;ll 
as  I  can  recollect,  sir  Q  Y'l^u  !ray  that  whoa  the 
deceased  fell  down  he  tell  tor  some  reasoa,  you 
don't  know  what?  A.  Yes,  sir,  he  appeared  to 
fall.  Q.  Ai!  he  fell  you  did  not  f.ee  him  ?  A  No 
pir.  Q  I'ou  saw  him  as  be  stood  up — there  were, 
quite  a  number  of  person.s  between  you  and  him, 
were  there  not?  A.  I  don't  know  that  there  was, 
there  must  have  be?u  some  pevsors.  Q.  Enough 
to  prevent  you  frDin  seeing  him  '.  A.  Y'es,  sir, 
when  be  went  down.  Q.  There  were  a  number  of 
persons  between  you,  you  could  r.ot  see  any  ;)"irt 
excepting  his  head  and  shouiders  when  he  stood 
up?  A.  Wei'.  I  could  .=!ee  bio  body  down  some 
di  dance.  Q  How  far  d'wn  did  he  go  when  he 
fell?  A.  I  don't  know,  I  could  not  say  how  far 
down  be  went.  sir.  ■  Q  But  when  he  went  down 
you  did'nt  see  him  ?  No.sir.  I  "iid'nt  see  him.  Q. 
D')n  t  yC'ur  rec(  llectlon  serve  you  now  tliat  there 
was  quite  a  number  of  pe^ons  be  ween  you  and 
him  when  be  fell  ?  A-  There  were  some  persor.s 
.standing  between  us  I  don't  krow  how  many.  Q 
And  you  think  you  were  ten  or  twelve  feet  from 
him?  A- Yi'S,  sir,  Q.  You  say  there  were  one  or 
two  hundred  persons  and  the  crowd  w-^s  gail.er- 
ing?  A.  Y'es.  sir.  Q  Were  they  all  white  pei-- 
pons,  or  all  colored,  or  mixed — the  greater  iiait  of 
the  crowd  consisted  of  what  coloi  ?  A.  I  can't 
eay  as  to  that.  Q  A  Ic.rgi;  crowd  there  of  both 
colors?  A.  Ye'>.  sir.  Q.  Y'ou  weiit  there  out  of 
cnriositT?  A.  Yes.  sir.  Q.  You  heard  that  they 
had  Beebee  up,  and  I  understood  you  to  say  they 
found  him  ?uilty?  A.  No.  sir.  Q  You  were 
•  iiere  ten  or  twenty  minntes  before  lie  come  out  ? 
•  I  suppose  about  that  time.  Q  And  during 
.hat  time  this  mixed  crowd  was  gatherirg,  you 
"iv,  and  when  Beebee  come  down  stairs  Captain 


Tolar  was  standing  by  the  arch  ?  A-  No,  sir,  I 
did'nt -ay  about  the  time  lie  came  down,  I  said 
when  I  went  there,  not  at  the  time  he  came  down 
— wheii  I  got  there,  or  shortly  after  Isaw  Captain 
Tolar  standing  there.  Q.  AnH  when  Beebee  came 
down  did  you  see  him  at  all?  A.  See  Tolar?  I 
did'nt  see  bim  til!  Isaw  him  with  a  pistol,  sir.  Q. 
Did  you  see  who  they  were  in  the  crowd  that 
rushed  at  Bebee  when  he  came  down,  when  the 
Siieriff  said  '•  dont  "  or  something  of  the  kind':* 
A  I  iiid'nt  see  who  they  were.  sir.  Q.  Were  they 
white  men  or  colored  men  rushed  at  him?  A-  It 
was  white  men.  Q.  You  saw  them?  A.  Y'es,  sir- 
Q  You  did'nt  see  any  colored  men?  A.  I  8a%v  no 
colored  men,  Q.  Wlu.t  white  men?  A.  I  could 
not  say  who  the  men  \vas.  Q  Did  rit  you  know 
f^e  crowd?  A.  I  did  nt,  sir;  that  is  1  might  have 
known  them  if  it  had  been  oi.  any  other  occasion 
Q'.  Were  they  citizens  of  Fayettsville?  A.  I 
guess  t)hey  generally  were.  sir.  Q.  You  keep  a. 
grocery  there;  you  are  al.-oa  saddler:  pretty  well 
acqiainted  wiih  them  in  thp  town  ?  A,  Y'es.  sir. very 
well.  Q.  Raised  there?  A.  Yes,  sir.  0..  You  say  you 
don't  recall  any  ma"3  face  that  was  there,  except 
Mr.  Tolar's?  A.  I  doa't  recall  any  sir.  Q.  How 
long  after  this  affair  were  you  examined  about  it 
first  ?  A.  Soon  after  which  affair.  Q.  Uow  soon 
after  Bebee  was  killed  were  vou  firgt  examined 
about  it?  A.  This  is  the  first  examination.  Q. 
You  have  never  been  before  the  Government  ?  A. 
No  sir.  Q.  Y'ou  have  never  been  sworn  before? 
A.  No  sir.  Q.  Did  you  ever  talk  about  it  to  any 
officers  before  this  ?  A.  I  don't  recollect  speaking 
to  any  of  the  officers  sir,  I  spoke  to  my  father  about 
it,  that  evening  perhaps,  and  to  my  brother,  and 
some  others  in  the  shop.  Q  The  reason  why  I 
asked  you  was  to  see  why  it  is  that  you  didn't  re- 
collect any  other  face  that  was  there.  If  your  at- 
tention was  called  to  the  trans.ictiun  shortly  after. 
Isupposeyou  might  bavi  recollected  some  faces  be- 
sides that"  of  Captain  Tolar.  I  aslcpd  you  whether 
you  were  examined  before  any  rftjcial  authority  of 
State  or  Government,  sh-ortly  after  that,  you  were 
not,  you  say?  A.  Not  at  ail."  Q.  And  ^  on  say  you 
have  no  means  of  recalling  any  other  face  that  was 
there  ?  A.  I  can't  recall  any  face  that  was  there 
oxcept  Captain  Tolar's.  Q.  Do  vou  recollect  any 
colored  persons  that  wer^  there?  A.  Well  I  re- 
collect one,  by  the  name  of  Simmons,  Robert  Sim- 
mons. Q.  Any  body  else?  A.  Wcll>  I  can't  say 
that  I  do.  Q.  Were  you  not  considerably  fright- 
ened? A.  Well,  I  was  right  smart  ctcited.  Q. 
Were  you  not  excised  whun  the  ciowd  made  the 
rush  ?  A.  That  was  the  time.  Q.  Y''ou  b.^came 
very  much  escittd  when  the  crowd  made  tbe  lush? 
A.  Well  I  became  flushed  over  it  a  little,  because 
I  hadn't  expected  anything  of  the  kind  to  occur. 
Q.  Did  the  crowd  rush  at  him  angrily?  A.  Yes 
sir.  Q.  White  men  did  ?  A.  They  were  white 
sir.  Q.  He  said  nothing  ?  A.  I  didn't  hear  any- 
thing sir.  Q.  You  saw  but  one  pistol?  A.  ThJit 
was  all  sir.  Q.  That  was  in  Captain  T'dar's  hand? 
A.  Y'es,  sir  Q.  Was  Captain  Tolar  standing  oq 
the  side  walk?  A.  No  sii,  he  was  in  the  street, 
standing  outside  of  the  siJe  walk.  Q.  And  the 
Sheriff  was  between  him  and  the  prisonei',  that  is 
between  him  and  Beebee — Sheriff  Kardie  ?  A.  The 
Sheriff  was  on  the  left  of  Beebee.  Q.  Afid  Tolar 
was  in  the  street?  A.  Tolar  was  in  the-  rear 
rather  to  the  left.  Q.  Tolar  was  in  the  rear,  and 
rather  to  the  left?  A.  YfS,  sir.  Q.  And  you  saw 
bim  fire?  A.  Yes,  sir.  Q.  Did  you  see  him  draw 
the  pistol?  A.  I  did.  sir.  Q.  What  kind  of  a 
pistol?  A.  It  looked  t»  me,  like  what  they  call 
one  of  those  repeaters.  Q.  What  kind  of  a  re- 
peater ?  A.  Well  I  can't  say:  it  was  a  pistol 
about  a  foot  long,  I  suppose  it  was  sir,  it  might 
h^y^  been  ^  little  longer.    Q.  What  they  call  a 
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Navy  rerolver.    A.  Something  of  that  kind.     Q. 
You   think  it   was  a  Navj   revolver.     A.  1   can't 
say  for   certain.     Q.  You  are  not  suiTiciently  fa- 
miliar with  tlieae  weapons  to  say  wbethei-  it  was 
a  Navy  revolver  or  not?     A.  No,  sir.     Q.  But  it 
was  a  weapon  about   a   foot  Ion??     A.   Yes,  sir. 
Q.  Did  anv  body  take  hold  oi'Beeboe  that  you  saw, 
except   the  Sherifi'?     A.   Well,   I   can't  ^ay.     Q- 
Was    there  aoy  guard   there  except   the  Sheriff':' 
any  body  in  whosti  charsre  Btebee  wis  ix'ji-pl  th'^ 
SbV)-iii'?     A.  He  came  out   bet.veen   the  Sherriff 
and  Mr.  Vr«u:yss.     Q    You  don't  know  anythii.f: 
mo- e  about  it  than  that?    A.  No,  sir.     Q.  Did  I 
understand   y  u  to   say  that   Tolar  was   rather  to 
your  left,  between  you  and  the   prisoner,  was   he 
exactly    oetneen  you  and   the   prisoner?     A.  He 
was  rather  to  my  left,  at  the  time  the  pistol   fired 
he  was,  sir.     Q    Tolar  was  in  the  street  ?     A.  Yes, 
sir.     Q-  This  m?n  Becb-^'e  was  on  the   side  walk? 
A.  Y'es,  sir.     Q.  And  it  was  just  as  the  man  rose 
Tolar  shot  him?     A.   Yes,  sir,  just  as  liis  head 
came  up  in  the  attempt  to  rise,  a  pistol  fired.     Q. 
And  thereupon  Tolar  went  in  uader  the  arch  ?     A. 
He  went  either  in  or  towards  the  arch,  sir.     Q. 
That  is.   he  went   a  little   back?     A.  Y'os  sir,  he 
turned  back.    Q.  What  time  did  you    leave?     A. 
I   left  directly    after    that.     Q.    Just    then?    A. 
Yes,  sir.     Q.   Hid  you   walk?     A.  Yes,    sir.     Q. 
You   didn't   run?    A.  No,   sir.     Q.  Y'ou  walked 
away?      A.    Y'es,    sir.      Q.    I     understand    you 
to    say,    that    during    the    ten   or    tiventy    min- 
utes   you    were    there,    befoi'e    fJ  ebee  appeired, 
there  was  no   talking?     A.  No,  sir.     Q.  Ntthing 
said  by  anybody  ?    A.  No,  sir.     Q.  You  said  noth- 
ing yourself?     A.  No,  sir.     Q.  Just   stood   there 
watching,  out  of    curiosity   to  see  what   would  be 
done?     A.  Yes,  sir-     Q.  "How  long   did  they  have 
Beebee  up  there  before  they  brought   >iim   down? 
A.  I  don't  r»cnllect,  sir.     Q.   Y'^ou  had'nt  seen  him 
before  that  day?     A.  No.  sir.     Q.  Was  there  any 
outcry  made  there  to  rescue  Beebee  from  the  Sheriff, 
by  anybody,  to  take  him  away  out  of  the   custody 
Oi"the  Sheriff?     A,  Nothing   more   than  I   might 
judge  from  that  rush,  sir.     Q.   Any  attempt  on  the 
part  of  colored    persons    there?     A.   None   at   all, 
Bir.     tj.  No  attempt   at  all?     A.   Nothing   of  the 
kind  that  I  saw. 

Examination  resumed  by  the  Counsel  for  the 
prosecution. 

Q.  Mr.  Learj,  when  Mr.  Tolar  fired  the  pistol, 
did  he  say  anything?  A.  I  did'nt  hear  him  say 
.anything.  )'  don't  recollect  anything  being 
said.  Q.  Did  he  make  any  movement  ?  Did  you 
see  him  move  at  the  time?  A.  He  turned  bad; 
from  where  he  was  standing.  Q.  The  Counsel  for 
the  pris>ners  has  asked  you  whether  you  heard 
anvthiniT  said,  while  you  were  there  the  ten  or 
twenty  minutes  which  you  mentioned  .''  A.  No- 
body said  a  word.  Q.  Do  you  mean  there  was  no 
talking?  A.  There  may  have  been  some  talking, 
Q.  No  talking  cmnectLd  with  this  affair?  A. 
Thatiswha'   i  i-upposed  he   meant. 

The  Counsel   for  the  accused That  is   what   I 

meant. 

Q.  This  crowd  you  speak  of — weie  they  inside 
of  the  market  house?  A.  I  can't  say  a?  to  that 
sir.  Q.  Did  you  see  whether  there  was  any  ins  de 
of  the  Market  house.  A  I  don't  recolKct  seeing 
them-  Q.  Was  there  anv  crowd  at  the  we.-t  euo 
of  the  market 'u)usi.'?  A  I  can't  ssiy  sir  ;  Idid'nt 
Hotice  sir;  I  v\  as  not  around  there. 

JouN  Armsiiiong,  a  witness  lor  the  prosecution 
having  been  lii'st  duly  sworn,  testitied  as  follows: 
Questioned  by  the  Oouisel  for  the  prosecution. 
Q.  Wh.U  is  your  name  witness?  A.  John  Arm 
strong  is  my  name  sir,  Q.  Where  do  ycju  live? 
A.  In  Fayetteville.  Q  How  long  have  you  lived 
there  sir  ?    A.  I  have  been  living  there  sometime. 


I  was  raised  within  ton  miles  of  Fayetteville.     At 
one  time  I  was  in  Alabama  a  while.     Q.  Haveyou 
been  living  in  Fayetteville  for   several  years?    A. 
Y''es,  sir.     Q.  Were  you  there  at   the   commence- 
ment of  this  year  ?     A.  Yes,  sir.     Q.   Were   you  a 
free  man  before  the    war?     A.  No   sir,     Q.  What 
was  y:  ur  occupation  at  the  beginning  of  this  year  ? 
A.  I  was  was  running  on  the   railroad.     Q.   What 
railroxd?    A.   Western.     Q    Dia  you  know  Archy 
Bebee?    A.  Yes,  sir.     Q.   When  did   you  see   him 
last?     A.  I  saw  him  the  evening  before  they  took 
him  from  the  market,  house,  after  be  was  killed  ;    1 
never  went  to  his  burying.     Q    When  did  you  last 
see   him    alive  ?    A.  On   the   11th  of  Febuary,    I 
thinkitwas;    in    the   afternoon.     Q.  The   11th  of 
Fetruary  this  year  ?    A.  Yes,  sir.     Q.  What  time 
in  tae  afternoon  was  it?     A.  i    could   not  sav — it 
was    somewhere    about   three   o'clock,   sir  ;  after 
three  o'clock.     Q.  Do  you  remember  what  day  of 
the  Week  it  was?    A    It  was  on  Monday   even.ng. 
Q.  Oq  Monday  evening,  the  Uth  of   February,  af- 
ter three  o'clock  you  saw  him  alive?    A    Y'es,  sir. 
Q    Where  was  it  you  saw    him?     A.  When   they 
carried  him  up  stairs  iu  the  mar  et,  and  1  saw  him 
when  they  fetched  hiin   down.     Q.  Where   is  the 
guard  house  ;  what  street  is  it   on  ?     A.  I   am  not 
able  to  tell   you    sir.     Q-  What  direction   does  it 
run    from  the   market   house?     A.  Coining   from 
Campbellton  Dridge,  it  is  on  the  left.     Q.  Does  the 
street  run  north  or  south?     A.  It  rans  so.ith.     Q. 
This  guard  house  is  on   a  street   that    runs  south 
from    the    market    house?      A.  Yes,    sir.  Q.  On 
which  tide  of  the  street  is  it,  as  you  go  from    the 
market  house?     A.  On  the  left  hand  side  as    y«u 
come  down  sir.     Q.  How    many   doors  is   it  along 
that  street  fi  om  the  market  house  ?     A.  lam   not 
able  to  say.     Q.  Did'nt    you  tay  it  was  on   the 
street   that  runs  siuth   from    the  market  house  ? 
A.   Yes,   sir.     Q.   Wbich   end   of  the  block   is  it 
nearest  to,  the  market  end  or  the  other  end?     A. 
The  other  end.     Q.  Nearest   the    southern  end  of 
the  block,  on  the  left  hand  siiie  of  the   way  ?     A. 
Yes,   sir.     Q.  Did  you  see   Beebee  when  ;he   was 
brought  out  of  the  Guard   House?     A.  Yes,  sir. 
Q    How  came  you   there   that  day?     A.  On   my 
way  from  dinner,  Ned  B..-ebee —    Q.  Y''ou  must  not 
tell  what  he  said  ;   you  were  at  dinner,  and  in  con- 
sequence of  something  you  he.<»rd,  some   conversa- 
tion tb:it  occurred  there,  you  w  nt   to  the   market 
house?     A.  Y''es,  sir.     Q.  Ddyou  notice  any  ex- 
citement or  not?     A.  Y'es,  sir.     Q.  Y'ou  had  'orae 
dov.-n  wh  't  street  to  go  to  the  maiket  house?    A. 
Hay    street.     Q.  H  ly    street,    is  ttiat    the  street 
that  runs  west  trom  ttie   market   house?    A.  Yes, 
sir.     Q.  Y'ou  were  coming  down   that  street   that 
runs  wi  St  from  the  market  house,  afcer  3  o'clock  in 
the  alternoon;  did  you  hear  or  notice  anything  un- 
usual?    A.  Isiw  a  good  ma  .y  passing,  and  1  saw 
some  young  boys  had  pistolsrl  was  coming  down 
the  street,  paying  very  little  attention  to  them,  but 
I  saw  there  was  a  great  excitement  on  the  street. 
Q.  Y'ou  saw  several  young  boys  with  pistols  on 
Hay  street?    A.  Yes,  sir.'  Q.  And  you  noticed 
an  excitement  among  the  gentlemen,  what  sort 
of  an   excitement?    A.  There   was    a   sort  of  a 
crowd,  more  than  I  generally  saw.     Q.   What  did 
you  see,  anything  except  the  crowd?    A.  No,  sir. 
tj.  Any  grculer  crowd  in  the  street  than  usual? 
A.  Yes,  sir,  a  great  deal  more  than  I  had  been 
given  to  see.     t2.  Y''ou  say  yon  noticed  more  per- 
sons than  usual,  and  several   boys  with  pistols? 
A.  Yes.  sir.     Q.  Did  you  see  any  men  with  pis- 
tols ?    A.  Yes,  sir.     Q.  Who  did  you  see?    A.  I 
saw  none  until  I  got  to  the  market  house,  I  saw 
two  boys  have  a  pistol  in  the  street.     Q.  You  saw 
no  pistols  till  you  got  to  the  market  house,  except 
tUete  two  bojs?    Aj  No,  sir,  one  was  Mr.  Lind- 
ley's  son,  and  one  Mr.  Blalie's.    A.  Do  you  know 
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what  the  boys  names  are?  A.  No,  sir,  I  am  not 
able  to  call  their  names;  I  know  the  boys  very 
well.  Q.  How  old  iire  they!'  A.  1  don't  suppose 
they  are  more  thim  tun  or  ivvulve,  or  fifteen  ;  tiiey 
may  be  older.  Q.  .Was  the  crowd  niakiuu;  its 
way  from  the  market  house  or  towards  the  market 
house:-'  A.  Tliey  were  niakioL!;  towards  the 
market  liouse,  when  I  {jot  on  Hay  street.  Q.  Who 
was  with  you  V  A.  Ned  Beeliee  was  with  nie,  sir. 
Q.  Is  he  any  I'elation  to  the  deceased  man  y  A.  I 
am  not  able  to  saj'  whellier  he  is  any  relative  or 
not.  I  have  uever  inquired  into  the  matter 
cnou^^h  to  know.  Q.  You  and  Ned  Beebee  went 
down  Hay  street  to  tlio  market  liouse  ■*  A.  Yes, 
sir,  and  just  before  we  got  to  the  market  house, 
Ned  Bei'hee  stopped,  near  Mr.  Glover's  silver- 
smith shop,  and  I  went  on  to  the  market  house 
myself.  (J.  When  you  got  there  what  occurred  V 
a'  I  walked  under  the  market  huuse.  Q.  Stay 
one  moment — you  saw  this  i)ris'jner  Beebee  when 
lie  was  taken  out  of  the  ,i;uard  housed  A.  1  saw 
him  as  soon  as  he  got  into  the  street.  Q.  As  soon 
as  you  got  there,  whei»  he  come  out  of  tlie  guard 
house,  before  he  was  taken  up  stairs  you  saw 
Beebee?  A.  Yes,  sir.  Q.  Who  was  with  him 
then  V  A.  Mr.  Wemyss  had  him  tied  by  his 
finger,  walking  witli  liini,  and  Sherilf  Hardie  was 
right  ill  front.  Q.  Was  any  body  else  with  them  y 
A.  Yes,  sir,  a  good  many  police.  Q.  Do  you  re- 
member any  body  else  who  was  in  that  police? 
A.  Yes,  sir,"aMr.  Faircloth,  Mr.  (leorgeHornrine 
and  a  man  by  the  name  of  Strickland  was  along. 
Q.  W-h;it  became  of  him,  the  prisoner,  then  ?  A. 
Tliey  went  up  stairs  with  him  then,  sir.  Q.  Did 
you  see  anything  of  tliis  young  lady  Miss  Massey, 
that' day,  that  he  was  accused  of  committing  a 
rape  upon?  A.  Yes,  sir.  Q.  You  saw  her  "that 
day?  A.  Yes,  sir.  Q.  Where  did  you  see  her? 
A.  I  saw  her  at  the  market  house.  Q.  Was  it  be- 
fore Beebee  went  up  or  after  he  went  up?  A. 
After  he  went  up,  sir.  Q.  She  come  to  the  market 
liouse  after  he  went  up  or  before  ?  A.  After  he 
went  up.  Q.  You  say  the  carriage  came  after  he 
went  up  stairs?  A.  Yes,  sir.  Q.  Are  you  confi- 
dent of  that?  A.  Yes,  sir,  I  am.  Q.  Beebee  cam(> 
in  charge  ot  the  SheritI  and  his  officers  ;  well  tell 
what  occurred  then  ?  A.  He  was  carried  u})  stairs 
where  they  generally  have  the  trials.  Q.  Wlicre 
were  you  standing  then?  A.  I  was  at  the  east 
end  ot  the  market  house.  Q  Did  you  pass 
through  the  market  house,  or  around  it? 
A.  I  started  through,  but  did'nt  come  throujrh. 
Q.  Were  you  stopp^-d?  A.  Yes  sir.  Q.  Then 
you  passed  around  the  market  liousi?  ?  A.  Yes 
eir,  Q.  And  you  came  np  to  which  end,  the  east 
end?  A.  Yf.s  sir.  Q.  Di't  you  say  you  saw 
Beebee  come  from  th?  guard  house  ?  A.  Yes  sir. 
Q.  11".  was  not  there  when  you  got  there?  A. 
No,  sir,  be  (-ame  af  er  I  got  there  Q  AYhat  be- 
came of  him  ?  A.  They  carried  him  upstairs  to 
the  trial.  Q.  Who  went  up  with  him  ?  A.  The 
policemen  went  up  with  him,  and  one  colored  man 
went  up,  immediat  ly  after  he  went  up,  by  the 
name  of  Duncan  McKeever.  Q  Ue  was  carried 
up-jtairs  you  say,  and  after  he  went  up  this  young 
lady  came?  A.  Yes,  sir.  tj,  Was  any  one  wirh 
her  ?  A.  Yes,  sir,  there  was  a  middlini;  aged  lady 
in  the  carriage  with  her.  Q  Did  thev  go  up- 
stairs, too  ?  A.  Yts,  sir.  Q.  Did  you  notice  who 
helped  them  out  of  the  carriage?  Did  anv  one? 
A.  Mr.  DeVaun  helped  them  out.  Q  Do  you 
know  what  h'S  business  is?  A.  He  is  a  town  con- 
stable, sir.  Q.  Is  he  town  constable  in  Fayette- 
v;lleno\v?  A.  That  is  more  Ih.in  I  aui  able  to 
say.  Q  Was  he  at  that  tine?  A.  Yes,  tir. 
Q.  Mr,  DeVaun  helped  these  ladies  onl  ol  the  car- 
riage, and  they  went  up  stairs?  A.  Yes,  sir. 
Q.  Now,  how  long  was  it  before  Be>;beo  came  down  i 


stairs  again?  A.  Well,  sir,  I  am  not  able  to  say, 
but  it  was  a  short  ti'iie.  Q.  How  long  do  you 
suppose  ?  Was  it  an  honi  ?  A.  I  don't  think  it 
was  an  hour.  Q.  Wn.'^  it  a  half  an  hour  ?  A.  I 
am  not  able  to  say,  but  I  don't  think  it  was  an 
hour.  ti.  Between  half  an  Lour  and  an  hour 
then  ?  A.  Yes,  sir,  souiwwhere  alonjj  there,  t^. 
While  he  ws  up  stair.^,  were  you  under  the  mar- 
ket? A.  I  was  standing  out  fiom  the  market 
house.  (ifT on  the  payment.  Q-  On  the  pavement 
orofl'?  A.  Olf  the  pavement.  Q.  In  ihc  street? 
A.  •  es,  sir,  what  mizht  be  called  the  street,  right 
facing  the  market.  Q.  You  were  standing  ott  the 
sidewalk  ?  A.  Yes,  sir.  Q.  Were  you  in  front 
of  the  arch  ?  A.  Yes,  sir.  Q.  Right  square  in 
front  of  it  ?  A.  Y''es,  sir.  Q  How  far  were  you 
from  the  arch  ?  £. .  1  don't  suppose  1  was  more 
than  ten  feet.  Q  Did  y  u  see  any  crowd  uround 
tlie  markethouse  du'iQii  that  day?  A.  Yes,  sir. 
t^.  How  many  men  do  you  suppose  you  saw  there  ? 
A.  I  am  not  able  to  say,  but  1  suppose  I  would 
not  be  wrong  in  saying  there  were  one  hundred, 
more  or  less,  and  a  good  deal  passing.  Q.  Did 
the  crowd  increase  or  grow  less  while  i  ou  stood 
there?  A.  The  crowd  increased.  Q.  Did  you 
hear  or  see — I  n;ean  now  while  Beebee  was  up 
stairs — did  vou  hear  or  see  any  noise  or  disturb- 
ance, or  talking,  or  threats,  or  excitement  of  any 
sort?  A  I  saw  a  good  deal  of  whispering,  sir. 
Q.  Between  who?  A.  Between  the  white  men, 
from  one  to  another.  Q  Did  you  see  any  whis- 
pering between  any  of  these  prisoners  at  the  bar  ? 
A.  Yes,  sir.  Q.  Who  did  you  see  whispering  ? 
A.  I  saw  Eddie  Powers  whispering  to  Captain 
Tolar.  Q.  Did  you  hear  what  he  said?  A.  No, 
sir.  Q  vS'here  were  they  standino;?  A.  Under 
the  market  house.  Q.  Y'ou  saw  Mr  Ed.  Powers 
— is  he  here?  A.  A'o,  sir.  Q.  You  saw  a  man 
that  is  not  here  whisperirg-  to  Captain  Tolar? 
A.  Y'^es,  sir.  Q.  Did  you  see  anj'  onv  else  whis- 
pering ?  A.  I  saw  Mr."Sam  Hall.  Q.  Is  he  here? 
A.  No,  sir.  Q.  I  am  talking  about  whether  yon 
saw  any  body  liaving  any  conversation  with  any  of 
these  prisoners  ?  A.  Ao,  sir,  I  don't  know  tha.  I 
did.  Q.  Did  you  see  any  body  have  any  conver- 
sation with  aoy  of  them  at  all?  A.  Yes,  I  saw 
the  ones  1  told  vou  of  just  now.  Q.  I  understand 
yon  to  say  Ed.  Poweis  whispered  to  Captain  Tolar? 
A.  Y''es,  sir.  Q.  Where  were  they  standing  then? 
A.  Standing  under  the  arch  where  a  lady  sells 
provisions,  Becky  Jenkins;  and  Captain  To'ar 
was  leaning  on  a  place  whero  they  hang  up  meat. 
He  was  leaning  there  and  Mr.  Eddie  Powers 
come  from  the  crowd  and  whispered  to  him. 
Q.  Was  that  crowd  inside  of  the  market 
house,  or  outfide,  or  both  ?  A.  It  was  mostly 
in-ido  of  the  market  house.  Q.  Did  he 
CO  ,,e  through  the  crowd  that  was  inside  of 
the  market  house  ?  A.  Yes,  sir.  Q  C  tptain 
I'olar  was  leaning  against  a  meat  bUick  ?  A  He 
was  not  leaning  against  a  meat  block,  a  rod  was 
put  up  to  hang  meat  upon,  and  Captain  Tolar  was 
i.-aning  against  that.  Q  Did  yon  see  Captain 
Tolar  reply  to  him  ?  A  I  did'nt  pay  any  atten- 
tion. I  .saw  another  gentleman  come  up  ?  Q.  Did 
you  see  who  tnat  person  ^^  as  ?  A.  No,  sir.  Q. 
Did  he  whisper  to  Ed.  Powers?  A.  No,  sir,  he 
whispereil  t"  Captain  Tolar.  Q  I'.iu  didnt  hear 
w!i«t  he  said?  A  No.  sir.  Q  Did  you  see  any 
bedy  el.se  whisper?  A  I  saw  Mr.  John  Maultsby 
whisper  to  Mr.  De  Vaun.  Q,  Was  iiiat  u  hile  the 
ne^ro  man  Beehee  was  n  .  taiiv?  A.  Yes.  sir.  Q, 
Was  it  in  iho  market  house?  A.  No,  sir,  they 
were  tiut  from  under  theniarfcet  house,  standing 
attbecaniage  Q  You  say  while  Tom  Powers 
wlii-pered  to  Tolar  he  was  nndel  the  market 
house?  A  Y'es  sir,  Ed.  Powers  not  Tom.  Q 
W'hile  the  negro  was  up  stairs.'    A  Yes  sir.    <^ 
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Bid  you  see  any  of  these  persona  in  that  crowd  ?  them  in  ?  A  Yes  sir.  Q  Now  you  say  there  was 
A  Yes  sir.  Q  Attlint  tini>^  ?  A  Yes,  sir.  Q  Who  some  whispering  that  happened,  between  De 
did  j'ou  see  th»re?  A  I  saw  Mr.  M"iik  Julia  Vaun  and  who  V  A  Mr.  John  Maultsby  sir.  Q 
there,  and  Mr  Powe-s.  t(iati«  sitting  ther.^  Q  Mr.  John  Maultsby?  A  Yes  sir.  Q  Just  de- 
You  .»av/ Til  "itias  Powers?  Yes,  sir.  What  i.s  j  scribe  to  the  Court  what  that  conversation  was; 
M;-,rk  Julia's  real  name  ?  I  neve'  luard  !iim  call  Mr.  De  Vaun  helped  the  ladies  in  the  carriag«, 
ed  anythiujc  else  befo  e  this  affair  took  place  1  and  touched  Mr.  Maultsby  on  the  shoulder,  and 
la  that  the  man?  Yes  sir.  Yousaw  that  man,  |  they  walked  around  on  the  other  side  of  the  car- 
goins  by  the  name  of  Monk  Julia,  and  Tom  Pow-  |  i-n\irc.  You  say  they  had  a  whispered  conver- 
ers  in  that  crowd?  Yes,  sir.  Anybody  else  i  satiou  ?  Yes  sir.  They  changed  their  posi- 
TTho  i^  here  ?  No,  sir, I  don't  know  that  I  saw  .  tions  to  the  other  side  of  the  carriage?  Yes 
any  other  one  in  that  crowd  of   men.  _     When    sir;  they  went  around  the  carriage.        So  that 


Ed.  Power-    whispered   to    Captain   Tole.r    were 
thdV  standing    inside  or  out.ide    of    the   market 
bouse  ?       Tbey  were  all    standing  under  the  mar- 
ket house.       AU  under  the  market  house?      Yes, 
sir.        Could  you  see  what  they  were  doing  or  sa>  - 
ing?       No,  sir,  I  could  not  see  whdt  they  were.-ay- 
ing,  I  saw  them  whiaoering  to  each  other.       Did 
you  see  any  of  these  others  besides  those  ycu  men 
tioned  whispering?        No,  sir.        All  were  whi.s- i 
pering,  you  sayl,  to  Tolar  ?        Yes,  sir.         And  it  j 
was   on   the  part  of  Sim.   Hall  and  Ed.  Powers.  I 
Yes,  sir,  and  then  Mr.   Sam.  Hall   went  b^ck  and 
whispered  to  Mr  Lutferloh's  son,  Ralph.        Was 
that  under  the   market    hou?e  too?        Yea,  sir. 
After  he  had  whispered  to  Captain  T.dar  he  moved 
back   and   whispered    toLutteiloh?        Yes,    sir. 
How  far   wag    Ralph    Lutterloh  from  Tolar.        I 
don't  suppose  it  was  more  than  eight  or  ten  feet 
Was  this  whispering  while  Beehee  w«3  up  stairs 
being    examined  ?        Yes,   sir.        Did    anything 
further  occur?     Did  you  hear  any   expression    in 
t^e  talking   that  the"  crowd   heard?        No.  sir,  I 
did'nt  understand  any  words  only  I  saw  there  was 
an  excitement      I  saw  Mr.  Maultsby,  he   whisper 
ed  to  Mr,  De  Yaun  and  then  went  and  jumped  up 
ou  a   bench.        I   want    to    know  whether    you 
heard  any    convt^rsation  m    a  loud   enough  t-ne 
for   the    crowd    to   hear    it?        No,    sir.        Not 
before  the  prisoner  cnme  down.        None  at  all,  sir. 
Did  any  une  el.-e  come   down    the    stairs   before 
the   prisoner?        Ye.s,  sir     Sheriff"   Hardie    canae 
duw;i  first.        Who  was  with    him?        Mr.   Fair- 
cloth  came  outol  tht^  door  after  he  came  and  the 
Shei iff  went  back  a.id  loft  Mr.  Faircloth  standing 
on  the  steps.        Sheriff  Hardie  came  cut  first  and 
Mr.    FaiicU)th     caine     after      him?        Yes.    sir. 
What   happened  then?        Next  I  saw  Mr.  _Wt- 
nayss   come  down,     he     was    on    Archie's  right. 
Did  any  one  come   through   that   door  before  Ar- 
chy?        lam  notable  to  say  whether  any   one 
came  down  before  he  did.        I  did'nt  mean  in  the 
same    group    but  before    he  came  down    stairs- 
Yea,  SherifT  Hardie  came  down  in  front.        I  mean 
before  Shepff  Hardie.     a  Ye^  Mr  De  Vaun  Come 
down.        Before  either  t!ie  Sheriff  or  the  i)risoner 
came    down  Mr.   De    Vtiuu    came    down    stairs? 
Yes,  sir.       Did   any    on"   come  with    him?       No. 
tir.        What  beoouie   of  this  hidy  and  her  moth- 
er?      Mr.  De  Vrtun  helped  them  in   the  carr.as^e. 
Did  they  come  down  before  or  after  the  prison- 
er was  brought  down  ?  A.  Before.  Q  Did  de  Vuuu 
come  down  with  them?    A.  Just  in  front  of  theiu. 
Q.  And  then  this  lady  and  her  niothei— Miss  Mas- 
■     A."  I  am  not  able  to  say  wliat 


the  carriage  was  between  you  and  theni?  Yes 
sir.  Were  they  still  together  when  the  carriage 
drove  off?  Yes  sir.  "What  happened  then? 
They  parted  and  iSIr.  De  Vaun  went  up  stairs, 
and  Mr.  Manltsljy  went  and  jumped  up  ou  a 
bench.  "What  bench?  On  a  bench,  leading 
from  the  steps  of  the  market  house,  as  you  go 
down  from  tLe  trial  room.  On  the  sidewalk? 
No  sir,  uudcr  the  arch.  Near  the  foot  of 
the  steps?  Yes  sir.  It  is  very  near  the  steps. 
You  say  this  man  ^Maultsby  jumoeduponthat? 
Yes  sir.  What  happened  then?  He  waved 
his  hand  and  said,  look  out  boys !  Maultsby 
jumped  on  a  bench  and  said,  "look  out  boys?" 
Yes  sir.  Who  did  he  wave  his  hand  to?  a 
A  crowd  of  gentlemen  that  was  under  the  Mar- 
ket. Was  it  the  same  crowd  in  which  you  had 
seen  any  of  these  men?  Yes  sir.  What  hap- 
pened then?  They  started  toward  the  foot  of 
the  stairs,  and  I  heard  that  gentleman  say 
"charge    i)oys!"  What    gentleman?       Mr. 

Monk^Kelter,  or  Monk  Julia.  What  did  he 
say?  "Charge  boys;  follow  me  whenever  I 
give  the  word"!  Was  that  before  the  negro 
ha4  got  on  the  steps  ?  Yes  sir.  You  heard 
Monk  Julia  say  boys  follow  me,  loud  enough  for 
the  others  to  hear  ?  Yes  sir.  What  else  did 
he  say?  Not  another  word  that  I  heard. 
What  was  it  he  said?  "Boys  follow  me  when- 
ever I  give  the  word  "!  That  was  all?  That 
was  air  I  heard  him  say  then.  Do  you  recol- 
lect him  saying  anything  further?  Not  until 
after  the  prisoner  come  down.  Did  these 
things  follow  in  quick  successiou?  Maultsby  wa- 
viug'his  hand  and  Monk  Julia  making  that  re- 
ply? It  was  very  quick  afterwards.  Y'ou 
could  see  Maultsby  distinctly?  Yes  sir.  He 
waved  his  hand  and  said  "look  out  boys"? 
Yes  sir.  And  immediately  as  I  understand 
you — was  it  immediately  or  not  that  Monk  Julia 
said  "  boys  follow  me  "  !  It  was  immediately. 
Was  that  all  he  said  ?  Yes  sir  it  was  all  I 
heard  him  say.  Did  you  see  Thomas  Powers  at 
that  time?  Yes  sir.  Was  he  in  the  crowd? 
He  stepped  out  of  the  crowd  and  got  a  little  un- 
der the  arch,  near  the  steps.  He  had  moved 
then  from  the  place  where  you  first  saw  hira? 
I'^es  sir.  Did  you  see  Capt.  Tolar  about  that  time? 
A.  Y'es  Sir.  Q  Where  whs  he?  A.  He  whs  stand- 
int;  underneath  the  market  House.  Q  Was  he  in 
sight  of  Maultsby  when  he  wavf  d  hisliand?  Could 
he  hav9  seen  him?  A  Yes  Sir.  Q  Did  you  see  any 
of  these  other  pusor.frs  there,  at  that  time,  besides 
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her  uame  is.  Q.  What  became  of  that  lady  and  I  C  -ptam  T-lar.  Monk  Julia  and  Tom  Powers?  A 
her  mother  ?  A  Mr  De  Vaun  helped  them  in  the  \  No  Sir,  I  did  ^-''tsee  any  of  the  re.^t  o!_  t;iem^tl\en^. 
carriage.  Q  Was  a  carriuire  waiting  for  her? 
A  Yes  sir.  Q  Who  was  driving  it  ?  A  colored 
niau,  that  belonged  formerly  to  lawyer  V/ right. 
I  am  not  able  to  say  his  name.  Q  I  want  to  di- 
rect your  attention  especially  to  this.  I  want 
you  to  think  carefully  whether  that  lady  and  her 
mother  came  down"  .stairs  before  or  alter  the 
prisoner?  A  They  come  down  before  the  pris- 
oner. Q  Before  the  prisoner  came  through  that 
door  the  young  lady  and  her  mother  were  in  the 
carriage?    A  Yes  s"ir.    Q  And  De  Vaun  helped 


Q  After  this  waving  of  the  hand  and  Monk  said 
follow  him,  what  occurred?  A  Mr  Powers  step, 
ped  upon  a  bench  under  the  little  avch  where  these 
women  always  sell  cakes,  near  the  foot  of  the  steps 
and  tln-n  he  got  off  of  tlie  bench  and  went  near 
the  foot  of  the  steps  Q  Who  was  it  got  on  the 
bench?  A  Mr  Thomas  Powers.  Q  Re  went  near 
thef'ot  of  the  steps?  A  Yes  Sir,  as  they  came 
on  down  with  the  prisoner,  Q  Who  came  down 
with  the  prisoner?  A  Mr  Weir.yss,  Q  Did  Mr 
Powers  stand  dt  the  foot  of  the  steps  before  he 
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CiDXi  out  of  tl)o  door  or  nftei wards?  Before 
Q  How  wRslie  brou^lit  down?  A  Sheriff  Ilarrljp, 
afJer  the  liidies  pftssud  down  wiis  the  first  person 
tliat  caiTio  tlirou^h  tlie  door?  Q  Wiiit  a  inoineDt 
During  the  time  tlmt  you  were  .-tandiuif  Jibout  the 
mivUtff  hcnist^,  when  tliis  crowd  was  underneath 
t'lere.  did  yon  80(!  any  body  with  weajjui's  ?  A 
Yos  f<i'-  Q  Who?  A  IsawMrKd  Powers  liave  a 
pistil-  Q  Was  he  in  tlie  crowd?  A  He  was  undni- 
the  niirket  li'>usf!,  Q  ITo  was  one  of  the  men  who 
whii-peied  to  C  iptain  Tcdar?  A  Yes  Sir.  lie  wliis 
pered  to  Captain  Lolur  ?  Q  Wlieie  did  he  liav.^ 
that  piKtol?  A  He  had  it  m  his  belt  Sir,  Q  V>  hat 
soi't  ot  II  pi4oi  was  it  ?  I  cannot  tell  Did  you 
see  any  one  els  ■  with  a  pi.vtol  ?  I  saw  Mr  Sam 
Piiiiiips,  lie  came  down  from  towards  his  store  and 
had  a  smuli  pistol  in  his  hand,  Whenwasthat 
before  Beebee  came  down  stairs?  Yes  Bir,  Be- 
fore lie  came  down  stairs  you  saw  Mr  Sam  Phillips 
have  a  pistol  in  his  hand  ?  Yes  Sir.  a  small  pistol, 
Where-  was  he?  He  was  standin;^  in  the  street, 
W'is  he  talking  to  any  on  •  ?  He  was  not  say- 

ing; not  hinp;  to  no  one  at  all,  Yon  saw  Hall  and 
Ed  Fi-wers  and  Sam  I'hiliips  with  pistols  ?  Yes 
Sir.  Was  Sam  Pliillips  with  those  other*  ?  No 
Sir,  not  at  all,  He  was  outside  of  the  market 
house?  Y'es  Sir,  Did  you  see  any  one  else 
with  pistols  or  weapons  of  any  sort  ?  Yes  sir,  I 
saw  Tom  Powns  with  a  knife.  What  sort  of  a 
knife?  About  as  long  as  my  hand.  The  knife 
was  about  ten  inches  lon^,  was  it  ?  I  suppose  it. 
was.  Did  you  see  any  one  else  with  weapons? 
I  saw  Mr  Monk  Julia  have  a  knife.  Monk  had 

a  knife?  Y'  8  Sir,  When  vou  saw  Powers  with 
a  knife,  was  it   open    or  shut?  It  was   open, 

Was  It  in  his  liand  ?  Yes  Sir,  Was  that  during 
the  time  when  you  were  standing  near  the  arch  ot 
the  market  house,  and  Biihee  wag  np  stairs?  Yea 
Sir,  Was  it  during  the  time  that  this  whispering 
was  going  on?  Yes  Sir,  A^  the  same  time,  did 
Monk  have  his  kuito,  at  the  same  time,  a  Yes  Sir, 
You  say  Sheriff  Hardie  was  the  first  one  that  an- 
peared  in  trout  of  the  prisoner  ?  YesSir,  Who 
came  next  ?  Sheriff  Hardie  came  (}nd  stood  on 
the  8tep<.  and  then  went  back,  and  thenMrFair- 
clothcameout  ard  stood  onthesteps;  and  the 
next  thing  I  saw  was  Mr  Wemyss  and  Archy,  and 
I  am  not  ahlito  say  which  side  MrHornrine  came 
down,  but  he 'was  in  company  with  them,  Y(Ui 
say  first  Sheriff  Hardie  came  out,  and  then  Hardie 
went  ba(^k,then  the  prisoner  appeared  ?  Sheiiff 
Hardie  appeared  right  before  the  pii-<oner,  and 
Mr  Wemyss.  he  had  him  faster ed  by  thethuuib. 
On  the  right  hand  of  Beebee,  or  the  left?  On 
his  right,  Wlio  else  was  there?  Hornrine, 
Did  you  see  whether  he  had  the  prisoner?  I 
(lont  know  that  he  had  hold  of  him  at  all,  I  think 
Mr  Fairclotli  reached  Ivack  and  got  him  by  one 
arm.  Which   arm    was    it?         His  left    arm. 

Q  What  occurred  then?    A  As   they  got  down 

the  steps .     Q.  How  m  iny  steps  is  it  from 

the  door  down  to  the  nnor?  A  I  am  not  able  to 
say  how  many  steps  it  is,  I  never  counted  them. 
Q  Can't  you  come  somewhere  near  it?  A  I  would 
not  wish  to  tell  anything  I  don't  know.  Q  Was 
it  a  hundred?  A  No,  sir.  Q  It  was  not  a  hun- 
dred ?  A  No,  sir.  Q  Was  it  fifty?  A  lam  not 
able  to  say  sir.  Q  Can't  you  say  whether  it  was 
fifty  or  not?  'No,  sir.  Q  Don't  you  know  there 
were  not  fifty  steps  ?  A  There  might  be,  I  never 
counted  them,  I  like  to  tell  that  I  know.  Q  Don't 
you  know  there  was  not  filty  ?  A  No,  Sir.  Q 
The  witness  seems  to  think  that  it  is  improper  for 
hiin  to  testify  about  the  number  of  steps  uulesa  he 
has  counted  them.  That  is  not  so  at  all ;  it  makes 
no  difference  whether  there  are  ten  or  five  or  a 
dozen  ;  so  that  we  can  get  some  sort  of  <in  opin- 
ion. You  don't  preten  !  to  s.iy  how  many  steps 
there  were  then?    A.  No,  sir.    Q  Down  the  steps 


they  came;  what  happened  then?  did  anything 
happen  before  they  got  to  the  bottom  of  the  steps? 
A  No.  sir,  a^out  the  time  they  got  off  the  steps 
Mr.  Monk  JuHh  ran  up  with  bis  knife.  Q  Did 
he  say  anything?  A  Yes,  he  said,  "  Give  me  up 
that  Dfgro,  I  intend  to  have  him."  Q  Monk  .Julia 
saiu  that,  ''give  me  up  ihat  negro,  I  iritend  to 
hiive  him?"  A  Y- s  sir,  and  he  struck  at  the 
pri>^ot)er;  and  then  Mr.  Tom  Powers  come  up  and 
as  they  neared  the  arch  he  rushed  up,  and  grabbed 
the  prisoner  with  Iiis  left  hand,  in  the  collar,  and 
cut  at  hire  with  his  knile.  Q  Did  be  say  any- 
thing? A  He  SAid  "I  remand  the  prisoner."  Q 
Do  you  know  whether  he  said,  "demand,"  or 
"remand?"  A  He  said  "I  remand  tlu.s  pii-- 
oner."  Q  He  grabbed  at  him  with  one  hand  and 
cut  at  him  with  the  other?  Yes,  sir.  That 
was  Thomas  Powers  ?  Yes,  sir.  Did  he  and 
Monk  Julia  rush  up  almost  at  the  same  time,  or 
at  the  same  time?  I  didn't  see  Monk  Julia  at 
that  time;  they  shoved  hm  off*  He  was  the 
first  man  that  struck?  Yes,  sir.  What  did 
he  sav?  Ilf  said,  "I  intends  to  have  the  pris- 
oner." Did  he  have  his  knife?  Yes  sir,  and 
some  one  pulled  him  off.  Who  was  it?  I 
am  not  able  to  say.  In  the  meantime  in  the 
arch  stood  Tom  Powers  ?  I'es,  sir.  And 
came  back  to  the  steps,  and  stood  at  the  foot  of  the 
stairs,  and  he  demanded  the  prisoner,  or  remanded 
the  prisoner?  Yes  sir.  And  struck  at  him 
with  his  knife?  Yes,  sir.  And  the  Sheriff 
did  what  ?  Shoved  him  off  and  said  "  it  is  my 
prisoner,"  and  Mr.  Powers  said,  "  it  is  my  pris- 
oner, and  I  be  damned  if  I  don't  intend  to  have 
himfgivs  him  up."  Mr.  Powers  said,  "  he  is 
my  piisoner,  and  I  be  damned  if  I  don't  intend  to 
have  him?"  Yes,  sir;  He  wanted  the  Sherifi 
to  givs  him  up  and  the  Sheriff  told  him  he  would 
not,  and  he  shoved  him  back  again  ?  Yes,  sir. 
Well,  what  happened  then?  Captain  Tolar 
come  shoving  in,  this  way  (with  his  hands  before 
him  as  if  parting  the  crowd.)  What  become  of 
the  prisoner  at  this  time?  When  Mr.  Powers 
cut  at  him  the  second  time  he  fell.  Mr.  Powers 
cut  at  him  the  second  time  ?  was  that  inside  of  the 
market  house?  Outside,  in  the  street.  It 
was  outside  of  the  market  ?  Yes,  sir.  Pow- 
ers was  just  ou  side  of  the  arch  ?  Yes  sir,  right 
at  the  edge  of  the  arch.  flow  many  steps  did 
Beebee  go  from  the  arch  before  he  fell?  I  don't 
suppose  he  got  more  than  one  or  two  steps  before 
he  fell.  Tli»n  Powers  Vv'as  standing  right  at  the 
arch,  was  Beebee  moving  along  all  the  while, 
towar'^3  the  guard  house?  Yes,  sir.  Q  And 
Mr.  Powers,  made  a  second  niovc  to  cut 
him  again,  after  he  got  out  of  the  arch?  A 
Yes,  sir.  Q  He  made  the  first  move  just  as  he 
turned  the  arch?  A  Yes,  sir.  Q  And  he  made 
the  second  attempt  after  he  got  out  ?  A.  Yes, 
sir.  Q  Did  vou  see  Monk  Julia  at  that  lime? 
A  No  sir,  I  d'idn'tfcehimatthat  time.  Q  What 
happened  then?  did  you  hear  any  outcry  in  the 
'  crowd  at  all?  A  Yes,  I  heard  some  man  say 
"shoot,  shoot,  shoot  the  damned  son  ol  a  bitch, 
or  be  will  get  clear!"  Q  How  many  voices  did 
you  hear  say  that?  A  I  heard  one.  Q.  Did 
you  hear  more  than  one?  A  There  might  have 
been  different  voices.  Q  How  many  times  was 
it  repeated  ?  A  I  heard  the  word  once  or  twice 
"shoot!  shoot!"  Q  Was  there  any  other  out- 
cry in  the  crowd  that  you  heard?  A  No  sir.  I 
don't  know  that  there  was.  Q  Was  the  crowd 
pressing  Be-bce  all  the  while?  A  Yes,  sir.  Q 
How  far  were  you  from  the  poict  where  the 
prisoner  was  first  assaulted  with  a  knife?  A  I 
suppose  I  was  not  more  than  ten  feet,  sir.  Q  la 
front  of  the  East  end  of  the  market  bouse  ?  A 
Yes  sir.      After   Powers  made  this  second  at- 
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tL-mpt  with  his  kuife,   what  occurred  ?      Cap- 
tiiin  Tolar,  he  j?aine  up,  aud  shov<d  the  crowd 
back,  oraside,  aud  he  sort  of  stepped  back,  rig-ht 
opposite    me,  and    he  had    on  a   large   shawl. 
Did  he  say  any  thing  as  he  came  forward  ?      No 
sir;  he  only -waved  his   hands   back.       Yon   are 
certain    he    didn't  say  anything?     If  he  did  I 
didn't  hear   him.       lie  come  forward,  pressing 
his  way  througli  the   crowd,  did  he  ?        Yes  sir. 
Did   he    use  his  hands    before    him  ?      Yes  sir. 
He  shoved    the  gentleman    aside  by  both  liauds  ? 
Yes  sir,  and    as  they  got  up  right  opposite  me, 
he   drawed  a  pistol.       Did  he  have    to  take  his 
hands   back    and    draw     the  pistol  ?      Yes  sir. 
You    say     he  had   a  shawl   on;    was  it  thrown 
over      both     slioulders  ?      Yes    sir.      Did    he 
draw  his  pistol    from  under  his  shawl  V       Yes 
sir,  from  under  his  shawl,  and  then   he    throwed 
his  left   hand  on  some   one's   shoulder.       Who 
did  he  place  his    hands   upon?       lam   notable 
to  say.      Waa«he  a   gentleman  in  front  of  him  V 
Yes,    sir.  He  just  throwed    his  left  band   that 
way  (representing;   and  drawed  his  pistol   from 
under  his  shawl,   and   held  it  up,  I  reckon,  near 
a  minute,  till    he  got  it     right,    and   shot  him. 
Did  you  see  Captain  Tolar  shoot  Beebee  ?      I 
did,    sir.       Have    you     anv    doubt    about   it? 
^o  sir,  I  have  no  doubt  about  it;  I  saw  him  with 
all    my    eyes.       You    saw    him  ?       Yes    sir. 
That  day?      Yes  sir.      Was    there  any    other 
pistol    tired  there  that  dav  ?      No  sir,    I  never 
beard  nary  otlier.      Aud   you  say    Captain  To- 
lar made  his  way  through  tiie  crowd,   and   drew 
this  pistol    from    under    his  shawl?    Y''es    sir. 
Put  his  left   hand  upon   a  man's  shoulder,"  who 
was  in  front  of  him',   and  extending  the  pistol 
fired?      Yes    sir.       Did     Bebee     fall?       Yes 
6ir.       Was    his    lace    towards   Captain     Tolar? 
His  back    was  turned  toward   him.       What  did 
Captain  Tolar  do  then?       I  said  to  him  "There 
Captain,   you    have    killed     that    poor    man." 
You  said  "There  Captain,  you  have   killed  that 
poor    man?"       Yes  sir.       You    spoke  to  him? 
Yes    sir.       Is   that    the  man?     Yes    sir.     You 
spoke    to    him    and   told    him    he  had    killed 
that  man?       Yes  sir,  and    he   aimed  to   conceal 
thepistolunder  his  arm,  where  he  had  taken  it 
from ;  he  made  a  flirt,  and  he  throwd  his  sljawl  in 
my  lace,  and  when  I  got  the  shawl  out  of  mv  face 
I  saw   the  pistol  pass  out  of  the  crowd.     "Who 
did  you  see  it  in  the  hat  ds  of?      I  saw  Ed  Powers 
and  Sam  Hall  have  it.      The  shawl  was  flirted  in 
your  face  and  as   soon  as  you   could   see,   you 
noticed  what?     I    saw   the    pistol  was  not    in 
Tolar's  hands,  and  Ed  Powers  liad   one.       AVas 
it  the  same  one  ?     I  am  not  able  to  say  it  was 
the  same    pistol.       Did  it   look   like  the   same 
pistol  ?      Yes,  sir.     AVho    did  Ed  Poweis  pass 
it  to?      Sam  Hall.      Did  you   see  who  he  passed 
It  to?     Mr.    Lntterloii's  son,    Ralph.      'Was  it 
going  further  from  the  pi-isoncr  Tolar,  all   the 
time?     Yes,  sir,  it  was  going  Irom  Mr.  Tolarall 
the  time.      Did  you    see   who  Kalph    Lutterioh 
passed   it  to?    No,  sir,  I  did'nt  lay    anv  atten- 
tion; the  crowd  was  very  thick.    -Did  you   see 
any  of  these  other  prisoners  about  that  time  ?    a 
Alter  the    firing    of  tlie  pistol?      Y''es.      I  saw 
Mr.    Sam  Phillips.      Well   what  was  he  doing? 
He  had  a  pistol  in  his  hand.      The  one  you  first 
saw   him  with  ?      Yes.  sir.      How  close"  was  he 
standing  to  Tolar?      When  he  lired   he   was  on 
my  lelt,  and  Mr.  Tolar  Avas  on  mv  right.      You 
were  between  them?      Yes,  sir.  "   Sam  Phillips 
had  a  pistol,    on    j'ourlelt?       Yes,  sir.      How 
close  was  he  to  the  deceased  man  Beebee?      He 
was  some   distance  from   him,  sir.      How    lar? 
a  I   reckon  about  ten   or  twelve  feet.      Was  he 
further  from   him    than  Tolar  was?     Yes,  sir. 


Tolar  was  nearer  to  the  deceased  man  than  Phil- 
lips ?    I  dout  suppose  Tolar  was  more  than  two 
steps  from  the    deceased.       What  was  Phillips 
doing  with  this  pistol;  did  you  see  him  before  or 
after    Tolar    fired .^      Both     before     and    after. 
Immediately    after,    and    immediately     before? 
Yes,  sir.      What  was  he  doing  with  the  pistol? 
He  Avas  not  doing  anything  with  it;  he  had  it 
laying  in  his  hand,  and  held  his  hand  shut  up  ou 
it.      Did   he    have  it  in  both  hands?      In    one 
hand,  laying  in  the  oi'ier,  and  bis  hand  was  shut 
up  on  it.      Did    he    .-uy   anything?     No,   sir,  I 
never  heard  him  sptal-:  to  noone.      Phillips  you 
say  said  nothing?      .'•^0,  sir,  I  never  heard   him 
say  a  word.      Do  yi  u  mean  he  did'nt  say  any- 
thing to  any  one '.'      He   may,   sir,    but  I  did'nt 
hear    him.      He    said    nothing  that  yoit  heard? 
No,    sir.      After    this    what    became'  of  Tolar? 
Ca]itain  Tolar  walked  back,  stood  a  little  while, 
and     then      went     off.       In    what     direction  ? 
Under  the  arch.      Under  the  arch  at  the  East 
end  of  the  market  house?     Y'^es,  sir.      Did  he 
disappear  in  that  arch  then  ?      Yes,  sir,  he  went 
through,  the  arch,  and  went  and  stood  up  at  Mr. 
Hinsdale's    shoi>.        Where    is   Mr.    Hinsdale's 
shop?      It    is   West   from  the    market   house. 
You  go  out  of  the  West  cud  of  the  market  house 
to  go  to  it?      Yes,  sir.      Is  it  on  the  left  or  right 
as  you  go  out  ?     On   the  left.     Is  it  the  first 
house  on  the  corner?     Yes,  sir.      It  is  the  first 
house  on  the  corner,  on  your  left  as  you  go  out  at 
the    Western    arch?      Yes,    sir.      Did   you     see 
him  go  any  further?      I  saw  him  start  with  one 
of  the  Boons;  I  dout  know  which  one  it  was;  I 
know  it  was  one   of  the  Boons.      Did  you  see 
what  became  of  Tom  Powers  ?      No,  sir,  I  did'nt 
see  him   alter  Sheriff   Hardie  thrust  him  back. 
Did  you  see  anything  of  what  became  of  Jlonk 
Julia?    Ye.^,  sir.     Did  you  seehin  after  the  priso- 
ner   fell    at    all  ?       Y'fcs,     sir.       What    happened 
thtn  ?       He   made  an    attempt  to  get  at  hiui.    He 
said  he  wanted  to  cut  off  his  head  to  carry  it  down 
to  Cambptlton   with  him.     Jlie  ^said  he  wanted  to 
cut  (tf  his  head  to  carry  it  down  to  CambpelUm  with 
him?       Yi  s,    sir.       Was  the  deceased     dead  at 
that  time?       I    reckon     he    was    dead.        Hi.w 
long  after  he   was   shot  ?     As  soon   as   the   priso- 
ner fell  he  made  his   way  to  hira.       Did   he   have 
any      knife?       Yvs,    sir.       What     happened    to 
him?       They  kept  him   off.       WhoJkept  him  off? 
One   ©f   the  policemen    struck     him     with       his 
stick,    and   then  Mr.  Jim    Nixon  giabbed  him  and 
jdrkid  him  back,  and  he  said,    "You  don't  do   it; 
yuu  don't   do  any   such  a  damned  thing  !"  and  he 
tfiok  him   and  carried   him   off  down   the  street. 
Did    you    see     what    became   of    Mr.    Phillips? 
No,  sir  ;    I  never   paid   any   attention   to  what  be- 
camt  of  Mr.  Phillips.      From  the  point  where  '  ou 
stood    the     greater  part  of    the   time  you   were 
there   that  day,    could  you   see  the  talcony  at  the 
east  end   of  the   mark/t  house?       Yes,  sir.      Dd 
you  see  any  on  it?    I  saw  two  gentlemen   stand- 
ing out  there,  but  it  is  more  than  1  am  able  to  tay 
whether  it   was   after   ihe  prisoner  was  killed  or 
not.       Mow    long     was   it   between    the  time  the 
prisoner   appeared  at   the  door  at  the  bead  of  the 
steps,  and  the   time   he  was   killed  ?     1  don't  sup- 
pose it  ceuld   have    been  more  tlfan   one  or  two 
minutes.        It     wa.,   very   quick    work,     was   it? 
Y'es,  sir.       You  don't   know  exactly  when  it  was, 
but   swmetiuie    during  the   time    that  you    were 
aiound    the  market  house,  you  saw  some  one   on 
that     balcony  ?       Yes,  sir.       Do  yuu   know  who 
it  was?     No,  sir;   I  did'nt    pay    anv   attention. 
Do  you  know  whether  they  weie  white  or   black  ? 
They     were     white.        Was   that     the  first   time 
y(.u   had     looked     up   there      that    day  ?       It   it 
more  than  I  am  able  to  say.       But  you  remem- 
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ber  tLere  were  two  gentlemen  up  there  durinsr 
that  time  ?  I  might  have  looked  upaud  1  iiii^ht 
not.  You  don't  remember  tinityur  attention 
was  attracted  to  that  balcony  at  all  tbatda}-  ? 
No,  sir.  But  sometime  during'  that  day  yon 
saw  two  gentlemen  in  it?  Yes,  sii'.  You  Cuuld 
see  it  from  the  point  where  you  stood?  Yos,  sir. 
At  the  point  where  you  stood  all  the  time? 
Yes,  /ir.  Yon  say  3-ou  did  look  into  tliat  bal 
cony  at  fiometime  while  you  were  there  ?  Yes, 
sir.  What  induced  you  to  looked  there  ?  What 
called  vour  attention  to  it?  I  am  not  able  to 
say  I  don't  know  whether  it  was  belore  or  .iftei' 
Beebee  was  shot.  It  is  uncertain  ?  Yes.  sir.  I 
am  uncertain  whether  it  was  ju;t  before  or  direct- 
ly alter.  Did  you  see  Mr.  ^.I.  N.  Leary  Jr.  in 
tne  crowd  that  day  ?  1  saw  Leary  behind  me, 
after  Tolar  killed  Archy.  You  taw  him  there 
that  day  ?      Yes,    sir.       Was  he    standing   near 


He  may  b",  but  I  don't  know   itjr; 


you 


lie  was  'some   distance    behind   me. 


dou't  know  how  nigh  he  had  been  to  me. 

Cr  ss  examined,  by  the  Counsel  for  the  ac- 
cused. 

Did  I  understand  you,  that  you  were  stand- 
ing in  about  the  same  place  all  the  time  you  were 
there?  I  onlv  moved  about  to  !•  t  gentlemen 
pass  me,  sir.  You  stood  at  one  place  all  the 
time,  except  so  far  as  going  backwards  and  for- 
wards as  someone  was  passing  ?  Yes.  sir.  And 
you  stood  at  a  place  where  you  could  see 
up  in  the  .Balcony  all  the  time  ?  Yes, 
sir.  At  no  time,  while  you  were  there, 
were  you  at  a  point  in  the  street  from  which  vou 
could  not  see  in  the  balcony?  No  sir,  Acd 
when  Captain  Tolar  killed  Archy,  I  understa.ud 
Tou  to  say  that  Leary  was  standing  some  distance 
behind  ycu?  I  said  after  he  killed  him,  I  look- 
ed around  aad  Leary  was  staridiug  some  distance 
behind  me.  How  long  was  it  alter  ?  I  am 
not  able  to  say.  Lid  you  see  Leary  auy  other 
time?  No  sir;  not  that  I  remember.  How 
long  did  you  stay  there  after  Bebee  was  kil'ed? 
I  stayed  there  until  sunset  sir.  What  time 
in  the  evening  was  it  he  w^is  killed?  It  was 
something  alter  three  o'clock,  I  am  not  able  to 
say.  Wlien  tlie  three  o'clock  bell  rang  I  was  at 
the  depot,  ami  started  for  the  market  house.  At 
three  o'clock  you  were  at  the  depot.  How  far  is 
that  from  the  market  house  ?  It  is  not  more 
than  two  hundred  yards.  At  what  time  was  it 
jou  saw  Bebee  come  out  of  the  guard  house  ?  I 
cannot  say  what  lime  of  day  it  was,  but  it  was  af- 
ter three  o'clock.  Did  you  go  Irom  the  market 
house  dowa  to  the  guurd  bouse,  or  ciid  you  stop  at 
the  market  house?  I  stopped  right  about  the 
middle  way  of  the  arch,  out  there  on  the  pave- 
ment. Is  the  guard  house  between  the  maiket 
house  and  the  depot?  -\osir;  it  is  on  a  ailierent 
street.  You  stopped  at  the  market  house  when 
you  came  tiom  the  depot?  Yes,  sir.  Did  I 
Understand  you  to  say  in  t^i^-ftrst  of  your  examin- 
ation, that  you  saw  Arc jy  at  the  guard  house? 
Weill  saw  him  when  he  come  out  of  the  guara 
house.  I'ou  saw  him  at  a  distance  ?  Yes, 
sii  Coming  up  from  the  guard  house?  Yts, 
sir.  You  say  that  something  passed  between 
you;  S'juie  conversation  ?  No  sir  ;  that  was  A' ed. 
B«.Oe(.  You  had  do  convLrsati(>n  with  the  pris- 
oners? ho  s'.r.  Where  did  you  see  N -id.  Bee- 
bee  ?  iirst  he  came  to  my  house,  sir.  Is 
your  house  between  the  matkei  house  and  tbe  de- 
pot? It  is  on  the  other  sicie  ol  the  depot,  from 
the  market  house.  Did  you  do  any  business  at 
the  ijcpot  in  passing  aioug?  lies  sir.  Uow 
long  were  you  at  the  depot?  I  don't  know  ■ 
when  the  three  o'clock  bell  laug;  1  started  for  the 
market  uouse  trom  the  depot.  Do  you  kno« 
whether  Jid.  Bebee  is  any   relation   to   this  other 


Beebee? 

Did  you  speak  to'  Archy  at  the  market  hou^ 
No  sir.  You  saw  Mr.  Wemyss  and  the  Siieriti' 
with  him  when  h  ■  came  froui"  the  guaid  lioute? 
Yes,  sir.  And  several  police?  Yes,  sir  — 
Was  there  anv  crowd  at  the  market  house  th.n? 
Ves,  sir  How  long  did  you  gel  to  the  uiaik- 
et  house  before  tlie  prisoner  came  up  ?  When 
1  got  to  the  market  house,  and  hud  got  around  it, 
they  were  coming  outcf  the  guard  house'  How 
tar  Irom  the  market  house  to  the  guard  house? 
It  is  just  at  the  end  of  the  block.  Is  it  a  hun- 
dred yards!  It  may  be  a  hundred  yards,  and  it 
maybe  more  .vignt  it  be  two  Lundr-d  yatds  ? 
No  sir,  it  is  not  two  hundred  yards.  Is  it  less 
ihan  a  hundred?  lam  not  able  to  say.  Can 
jou  guess  within  tifty  yards?  I  am  not  able  to 
say — i  have  never  measured  it  You  can't  come 
within  hlty  yards?  1  don't  know  sir,  I  know 
ii  is  not  tvvo "hundred  yards.  Wticn  you  got  to 
the  maiket  house  you  say  Beebee  was  coming  out 
ot  the  guard  li«use?  Yes,  sir.  When  did 
iliss  Massey  come  up?  bhe  cauje  up  alter  the 
prisoner  went  up  stairs.  How  long  alter  ?  _  I 
am  not  able  to  say.  It  was  a  verv  th  it  time,  sir. 
Where  did  she  come  from,  which  diieclion? 
i  never  paid  any  altentioL.  Did  jou  see 
whicli  way  the  horses  heads  wereluiued?  To- 
wards the  guard  house.  Which  tlieet  isthe 
guard  house  ou  ?  I  don't  know,  sir.  Vvhich 
vvtiy  do  you  live  from  the  market  liouse?  I  live 
West,  fir.  And  the  depot  is  whi.  h  direction? 
It  is  West.  Which  uirecliuE  is  the  guard 
house?  S  mth  irom  the  market.  Bebee 
came  up  then  with  the  guurd,  and  they  ctiiiicd 
him  up  to  the  room  where  lie  was  examined  ? 
I'cs,  sir.  These  steps  that  run  up  stuiis  in  li'.e 
market  house,  upon  which  side  oi  the  arch  are 
they?  lu  under  the  arch,  and  goes  Ui;  on  the 
liguL  bide  ol  the  arch.  How  many  arches  in 
the  market  house  fronting  East  ?  I  never  paid 
uay  tttlenliou.  There  are  three,  fire  theienot, 
at  the  East  cLd.oue  hirge  und  two  small  ones? 
I  woma  thiLk  iheit,  were  four  at  each  end  luuumg 
ouuer.  I  nevi-r  paid  purtieulur  atteuiu.n. 
Don't  ynu  know  liow  many  aiches  at  the  Et-st  tnd, 
big  and  httlfc  ?  1  think  tiiere  is  two.  W  Lien 
side  of  the  market  house  is  it  that  toe  stepc  run 
up  to  the  town  hall  where  they  were  exammiiig 
Bebee  ?  As  vou  are  co.i.ing  ui-der  tlie  aicii 
l.om  the  East  it'i.s  to  your  iighl  hand.cii.  How 
broad  is  tue  market  house  ai  ilie  Ea-t  end  ^  1 
am  not  able  to  say,  sir.  As  n.ucu  us  4u  leet  ? 
I  am  not  able  to  say.  As  mmh  as  u  hundiea  ? 
i  can't  tell  you  anyt  ing  about  i(.  Alter  you 
have  entered  llie.arger  men,  liow  many  pairs  ot 
stairs  luu  up  to  the  town  hall'/  Ihete  is  ouiy 
oae  pair  ol  steps.  How  many  steps  make  the 
stairs  ?  I  dou't  know,  sir.  How  high  la  the 
liist  sLory  of  the  murkeo  house  ?  I  never  mcas- 
ur.-d  it.  Twenty  teet?  1  don  t  know,  sir. 
iilty  teet?  I  don  t  know,  sir.  lou  uon  t 
know  whether  It  IS  h^tyfeet?  No,  sir.  lou 
stood  about  t!-u  or  twelve  teet  from  the  Iront  ot 
the  maiket  house?  Yes,  si/.  How  lar  were 
youliomthe  side  wak  running  along  lu  iront  c-1 
the  market  house?  Sometimes  i  WoulQ  not  be 
more  thau  five  leet,  and  sometimes  nearer.  And 
>ou  say  you  were  tenor  twelve  leel  Irom  the  mar- 
ket house,  did  you  measure  that  uisluuce?  ^''^ 
sir,  1  just  give  a  guess.  Huw  eomd  j  ou  ..itciupt 
that  when  you  ci  uld  not  gueSs  the  height  ot  H'c 
Hrst  ftory  ?  I  guessed  it  as  near  as  1  cokIU,  A 
don't  le.l  yuu  exaetly.  It  jou  were  stauuiLg 
ten  or  twelve  feet  irom  ihe  front  of  the  maiket 
house  how  far  Were  you  Irom  tlie  siair.s  that  run 
up  to  the  town  huL  ?  The  steps  ire  some  dis- 
tance under  the  arch.  Low  lar  i  am  not  able  to 
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|*y.  Y'lu  did  nt  measure  the  front  of  (he  mar- 
ffet  house?  No,  sir,  I  never  measured  it. 
You  nre  unable  to  tall  us  how  far  you  were  from 
t'l  !  stairs  running  up  to;  he  town  hall?  Yes,  sir. 
Cm  vou  tpll  lu)w  high  the  balcony  is  ? 
No  sir.  You  say  a  couple  of  gentlemen 
stood  there  seiuetime  during:  the  day?  Some- 
time while  the  crowd  was  around  the"  market,  I 
won't  say  whether  it  was  before  Archy  was  shot 
or  not.  How  lono;  were  you  standing  in  the 
Street  from  the  time'you  went  there  to  the  time 
Archy  was  shot  ?  I  might  have  been  there 
from  three  quarters  of  an  hour,  to  a  hour,  I  am 
not  able  to  say  exactly.  And  during  that  time 
you  saw  a  eouiile  of  gentlemen  in  the  balcony? 
Yes  sir.  Do  yoii  recollect  what  kind  of 
clothes  they  had  on?  No  sir,  I  just  threw  my 
eyes  upon  them.  Yon  don't  recollect  what  kind 
of  hats?  No  sir.  Do  you  recollect  their 
faces?  No  sir.  Do  you  recollect  the  color 
of  their  faces  ?  White  men.  What  was  the 
color  of  their  coats  ?  I  dont  know  sir.  You 
recollect nothiuo;  but  the  color  of  their  faces? 
No  sir.  And  that  color  was  white?  Yes  sir, 
they  were  white  gentlemen.  1  didnt  pay  any  at- 
tention to  who  they  were.  Do  I  understand 
you  to  give  an  opinion  as  to  how  long  they  were 
up  stairs  trying  Bcebee?  No  sir  I  dont  give 
you  to  understand  how  long  they  were.  It  may 
have  been  an  hour,  but  I  don't  think  it  was. 
And  you  say  when  you  were  up  there  you  saw  a 
good  deal  of  whispering  in  the  crowd?  Yes 
sir.  Did  you  whisjier  any?  No  sir,  what  I 
said  I  spoke  out.  You  spoke  out  what  you  had 
to  say?  Yes  sir.  How  far  were  you  standing 
from  Tolar  when  Ed.  Powers  went  up  to  him  and 
whispered  to  him  ?  1  dont  know  exactly  how 
far  I  was  from  him.  Where  was  Tolar  standing 
when  Powers  whispered  to  him  ?  He  was  stan- 
ding under  the  arch,  leaning  against  where  they 
hang  beef  up.  How  far  was  he  under  the  mar- 
ket house?  The  steps  were  on  my  left  and 
Captain  Tolar  was  right  in  front  of  me.  He 
was  on  the  left  hand  side  of  the  market  house? 
He  was  under  the  market  house.  At  the 
left  hand  part,  was  he  not?  Yes  sir.  Was 
there  much  of  a  crowd  there?  Yes  sir. 
Some  of  them  talking  were  they  not? 
Some  were  and  some  were  not.  Some  of  them 
laughing?  Some  of  them.  And  you  sav, 
araoDg  this  crowd  some  talking,  some  laughin?, 
all  moving  about;  someone  went  up  and  whisper- 
ed to  Mr.  Tolar?  Yes  sir,  he  didn't  speak  oat. 
He  went  pretty  sloss  to  Tolar,  and  Tolar  leaned 
down  to  hear  what  he  had  to  say  ?  Yes,  sir,  I 
w.Tuld  consider  that  whispering  Were  not 
they  talking  so  that  anybody  by  them  could  have 
told  what  th.iy  weie  saving?  One  that  was 
standing  by  them  might  have  heard,  but  I  didn't, 
If  you  come  to  me  in  a  crowd  of  men,  and  I 
was  taller  than  you  I  would  have  to  hold  my  head 
down  to  hear  what  you  «aid  ;  that  was  the  way 
he  did  I  suppose,  was  it  not?  They  were  very 
close  together,  and  I  would  consider  it  whispering. 
Just  as  a  small  man  and  a  tall  man  would  do  in 
a  crov.'d.  I  would  consider  it  whisp  ring,  I 
would  speak  out.  How  did  you  k-ow  th-y  said 
anything  to  one  another?  Mr.  Powers  went  to 
Captain  Ti.lar,  and  I  could  see  them  trhisperiog. 
You  say  there  was  a  Ur^je  crowd  there;  what  | 
induc:!d  you  to  notice  tbfm?  I  was  noticing 
the  mn  who  had  the  pistoLs.  Did  Powers  have 
a  pistol?  Yes,  sir.  And  Hall?  Yes,  sir. 
Ypu  were  noticicg  them?  Yes,  sir.  Be- 
cause they  bad  pistols  voa  observed  them  ? 
Tea  sir.  You  observed  Powers  when  he  went 
to  Tolar?  Yes,  sir.  How  far  did  he  have 
to   go?       I   don't  know,  it  was  a    very  short  i 


distance.  Was  Hall  under  the  market  house? 
Yes  sir.  On  which  side  of  the  market  house 
was  he?  He  was  behind  Mr.  Tolar.  How 
far  was  he  from  Tolar?  lam  not  able  to  tell 
you,  sir.  q  Give  some  idea;  as  far  as  fi'om  you 
to  me  ?  No  sir  ;  not  that  far.  As  from  you 
to  either  of  those  other  gentlemen  ?  He  may 
have  been.  Tliere  was  some  gentlemen  standing 
between  Mr.  Hall  and  Mr.  Tolar,  after  Mr.  Pow- 
ers had  left  him.  And  when  Powers  had  spo- 
ken to  Tolar  he  went  to  Hall?  Yes  sir. 
Were  they  pretty  much  of  the  same  size.  Hall 
and  Powers?  Powers  is  a  little  tallest  I  think. 
Was  Hall  any  further  from  you  than  Tolar? 
who  was  furtherest  from  you?  It  M-as  about 
the  same  distance,  only  Mr.  Tolar  was  right  in 
front  of  me.  But  I  would  consider  it  the  same 
distance.  And  you  say  they  whispered  to- 
gether? I  saw  Mr.  Powers  come  to  Uaptain 
Tolar  and  whisper  to  him.  You  could  not 
hear  what  was  said?  No  sir.  And  thei-e 
was  a  noise  all  the  time?  Yes  sir.  Were 
you  tar  enough  out  in  the  street  to  see  the  win- 
dows of  the  Town  Hall  from  whce  you  were 
stanaing.  No  sir,  I  could  not  see  the  win- 
dows. You  saw  up  in  the  balcony?  Yes 
sir.  After  Powers  spoke  to  Hall,  then  Hall 
went  and  spoke  to  Tolar?  Yes  sir.  They 
Mhispered  or  spoke  just  like  Mr.  Pov/ers  did? 
Yes  sir,  and  then  Mr.  Hall  went  back  to  Mr. 
Lutterloh.  They  were  all  talking   together? 

Y'es  S;r,  Did  I  understand  you  to  say  that  if  any 
bod'-  bad  been  standing  there,  they  could  noth»ive 
heard  what  ti  ev  said?  I  don'tstate  how  loud 
they  spoke,  Yousay  you  just  saw  them  going  up 
and  speaking  to  one  another?  Yes  Sir,  And 
yousay  it  was  whispering  because  you  did'nthear 
any  thing  of  it.?  But  in  what  tone  they  spoke  to 
oneanoti  er  you  can't  say.  If  I  were  to  talk  to  this 
gentleman  at  the  distance  I  am  from  him,  and  you 
did  not  hear  me.  would  you  call  it  whispering? 
If  he  were  to  lean  his  head  over  close  to  you,  I 
would  call  it  whi-pering.  If  you  wanted  to  speak 
out  you  would  not  hold  your  head  close  to  him. 
Did  this  carriHge  stay  there  while  the  trial  was 
goiiiffon?  Yes  Sir,  The  carriage  .«tayed  there 
until  the  ladies  come  down  sfftirs,  Wliiuhend  of 
the  market  house  was  the  carriage?  The  east 
end  Was  the  carriage  between  you  and  the 
markethouse?  No  Sir.  I  was  between  the  car- 
riage nnd  the  market  house,  The  carriage  did'nt 
stop  riofht  at  the  side  wait?  No  Sir,  I'  did'nt 
drive  up  to  the  fide  walk?  No  Sir,  Just  stop- 
ped in  the  middle  of  the  street,  and  the  ladies  got 
out.  and  De  Vaun  handed  them  up  stairs  ?  Yes 
Sir,  Afrer  they  had  been  up  there  some  hour 
or  ."=0,  you  say  the  first  thing  you  saw  was  Hardia 
come  down  with  Faircloth,  out  of  the  room? 
Mr  De  Vaun  was  the  first  man  that  came 
down,  after  these  ladies  went  up,  and  a  colored 
man  by  the  name  of  Dennis  MeKeever  went 
up    right  beliind   the    ladf-s,  I  am  talking 

about  coming  down.  Who  was  the  first  man 
that  came  out  of  the  room  ?  a  Mr.  Do  Vaun. 
Where  did  he  go  ?  He  stood  on  the 
steps  and  helped  "the  ladies  out.  They  came 
out  first?  No,  sir,  Mr.  De  Vaun  came  out  first. 
And  when  the  ladies  came  down  he  helped  them 
in  the  carriage?  Yes,  sir.  And  a  man  named 
Maultsby  called  De  Vaun,  and  they  went  around 
behind  the  carriage  ?  Yes,  sir.  The  carriage 
was  between  them  and  the  market  house?  Tes, 
sir.  Was  any  body  standing  on  the  other  side 
of  the  carriage?  1  did'nt  see  any  one.  The 
driver  was  standing  holding  the  reins  when  Mr. 
De  Vaun  helped  theladies  in.  How  far  was  the 
carriage  from  you?  About  ten  feet;  Mr. 
Maultsby  came  up,  and  they  walked  around  the 
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carriage  and  whispered  together;  Wbt-n  Mr.  De 
Vauu  weut  back  up  stiurs,  and  Mr.  Maultsby  went 
round  on  my  left,  and  jumi>ed  nnoii  tliat  bench 
and  waved  his  hand  and  said,  "look  out  boys." 
Wliat  bench  was  it  he  jumped  on  V  On 
bench  under  the  arch,  sir,  to  your  left  hand. 
Not  on  the  same  side  of  tlie  arch  that  the  stairs 
run  up?  Yes,  sir,  the  same  side.  On  your 
left?  Yes,  sir.  And  he  stood  there  by  the 
foot  of  the  stairs  and  waved  his  liand  and  said, 
"boys  look  out?"  No,  sir,  he  got  up  on  a 
bench  where  they  lay  watcrnicUons.  Had  you 
Bccn  Maultsby  before,  during  the  day?  Yes, 
Bin.  What  was  he  doing?  lie  came  to  the  car- 
riage and  said,  "I  am  mighty  sorry  for  Areiiy; 
He  will  never  go  away  alive."  I  did'ut  ask  you 
anything  he  si.id;  it  was  improper  to  say  that.  1 
just  wanted  you  to  say  what  he  had  been  doing 
during  the  day.  I  did'nt  seehim  beAn'ehecuine 
to  the  market  house.  After  he  did  wliat  you 
have  described  what  occurred  then?  Immedi- 
ately Monk  Julia  said,  "boys  you  lollow  me." 
Where  was  Mr.  Tolar  then  ?  Mr.  Tolar  was 
standing  back  where  he  was  when  Mr.  Powers 
was  whispering  to  him.  Does  Maultsby  {live  in 
Fayetteville?  Yes,  sir.  Is  he  there  now? 
leant  tell,  sir.  When  did  you  see  bim  last? 
Ou  the  5lh  day  ot  July.  He  is  there?  He 
was  then.  Mouk  Julia  said,  "  boys  follow  me?" 
Yes,  sir.  What  did  he  do?  He  just  stood 
around  wliere  this  lady  always  has  her  little  stand, 
near  the  steps,  and  Mr.  Powers  went  under  there 
Did  he  have  the  knile  in  his  hand?  Yes,  sir. 
How  long  a  knife  was  it?  I  did'nt  pay  much 
attention  to  his  knife,  lor  he  was  further  ofl  than 
Powers  was.  How  long  was  that  before  Bebee 
came  down  ?  It  was  but  a  very  few  minutes 
after  Mr.  Maultsby  spoke  the  w'ord  before  SlieriH' 
Hardie  came  and  stood  ou  the  steps,  and  then 
went  back  and  Mr.  Faircloth  come  and  stood  ou 
the  steps,  and  I  looked  around  and  Archy  was  on 
the  steps,  and  Mr.  Wemyss  and  he  came  down 
with  Sherifl'  Hardie  in  front.  As  they  got  off 
the  steps  then  Monk  struck  at  h  m,  did  he? 
Yes,  sir.  Struck  at  him  with  his  kuiie?  Yes, 
Bir.  And  the  Sherill  knocked  him  down? 
No,  sir,  he  shoved  nim  away.  All  this  while 
there  was  a  large  crowd  on  the  side  walk  ?  No, 
sir,  they  were  giving  way  then  to  let  them  pass 
with  the  prisoner.  There  was  a  large  crowd  on 
the  street  ?  Yes,  sir.  All  the  while  ?  Yes, 
sir.  Between  you  and  the  market  house?  [No, 
sir,  I  kept  my  position,  lor  I  wanted  to  see. 
Was  there  a  crowd  between  you  and  the  Mar- 
ket House?  No  sir,  not  then.  Did  the 
crowd  give  way  and  get  behind  you  ?  No  sir; 
they  just  strung  themselves  along,  and  I  stood 
and  tried  to  get  nearer.  Did  you  get  on  the 
side  walk  ?  No  sir.  And  just  then,  after 
Monk  Julia  disappeared,  theSheritf  came  out  of 
the  arch,  and  as  he  turned  the  arch  Powers  said 
something,  and  struck  at  Beebec  with  his  knife? 
He  struck  at  him,  I  am  not  able  to  say  whether 
he  struck  him  or  not.  What  did  "he  say  ? 
He  said,  "  I  remand  the  prisoner  he  is  mine,  give 
him  up"!  and  the  Sheritl'  said,  "he  is  my 
prisoner,"  and  pushed  him  off?  Yes  sir. 
And  then  they  started  oil  to  the  guard  house 
with  him,  and  you  say  Archy  fell?  Yes  sir, 
and  as  he  was  about  to  rise  (Japtaiu  Tolar  shot 
him.  When  did  Tolar  come  out  of  the  Market 
House?  During  the  time  Powers  made  his  ef- 
lorts  at  Archy,  "l  saw  C'aiitain  Tolar  coming 
through  the  crowd,  pushing  them  aside.  That 
was  the  second  time  that  Powers  struck  ?  Yes 
sir.  Had  Tolar  anything  in  his  hands  ?  No 
Bir.  Had  he  a  shawl  on  ?  Yes  sir.  Had 
he  it  on  the  whole  day  ?       I  am  uot  able  to  say 


sir.  Was  it  a  cold  day?  No  sir.  The  11th 
of  February — it  was  not  a  cold  day?  No  sir. 
When  you  saw  him  coming  out  he  was  shoving 
the  crowd  one  side  ;  saying  anylhing  ?  No  sir, 
he  never  spoke  a  word  that  I  heard.  Which 
side  of  Beebee  washe?  Behind  Beebce,  com- 
ing up  behind  him.  When  you  saw  him  was 
he  nearer  the  Marlcet  House  than  Beebce  was  ? 
Beebee  might  have  been  a  little  nearer  the  areli 
Captain  Tolar  never  got  oft"  the  pavement. 
They  were  coming  in  what  direction?  They 
were  coming  south  sii.  Did  you  see  Tolar 
draw  his  pistol  ?  I  saw  him  draw  it  from  under 
his  shawl ;  and  he  laid  his  left  hand  upon  a  gen- 
tlemans  shoulder,  and  raised  the  pistol,  and  Lis 
liaiid  trembled  ;  and  he  shot:  and  I  said,  "there 
Captain  you  have  killed  that  jioor  man,"  and  he 
never  spoke  to  me,  but  just  drawed  his  lip  up. 
I  understand  you  to  say  he  came  out  shoving 
tlie  ciowd  on  both  sides,  making  his  way  through 
the  crowd?  Yes  sir.  And  now  you  i-ay  there 
was  no  body  on  his  left?  I  was  (m  his  left. 
You  were  out  in  the  street,  lie  didn't  shove 
you?  I  just  stepped  back,  and  still  stood  on 
his  left.  You  were  not  on  the  sidewalk  at  all? 
The  crowd  occupied  the  whole  of  the  side- 
walk, and  he  come  pretty  close  on  the  edge  of 
the  sidewalk,  sir.  Were  you  three  feel  from 
the  edge  of  the  side  walk  ?  *  I  might  have  been 
three  Icet.  Didn't  I  understand  you  to  say  that 
he  came  shoving  his  way  through  the  cro-'vd  ? 
Yes  sir.  But  then  you  say  that  there  were 
no  persons  on  his  lelt  hand  at  all?  I  was  on 
his  left  hand  when  he  fired  the  pistol.  l'<ru 
were  the  only  one?  There  might  have  been 
more  behind  me,  I  didn't  pay  attention. 
There  was  nobody  betv/een  you  and  Tolar? 
No  sir,  none  between  me  and  ('aptain  Tolar. 
How  far  were  you  from  Tolar?  I  was  near 
enough  when  he  threw  back  his  shawl  for  it  to 
fall  in  my  lace.  He  was  on  the  side  walk  ar.d 
you  were  in  the  street,  three  feet  from  the  si<:e 
v>alk?  I  got  right  up  to  hira  then.  I'ou 
walked  up  to  the  sidewalk  then  ?  Yes  sir. 
Did  you  get  on  the  sidewalk?  No  sii.r- 
Which  side  of  the  sidewalk  was  the  Sheriff? 
He  was  next  the  Market  house,  q  The  Sheriff 
had  Beebee  by  his  lelt  hand?  No  sii-,  Mr.  We- 
myss had  him.  The  Sheriff  didn't  have  him  at 
all?  No  sir.  The  Sheriff  was  walking  oa 
the  Market  side  ?  Yes  sir.  And  the  priso- 
ner was  on  the  outside  of  the  sidewalk?  Ec 
was  ou  the  sidewalk  ?  He  was  outside  from 
the  market?  Yes  sir.  And  Mr.  Wemyss, 
where  was  he?  Mr.  V>'emyss  was  on  his  right. 
Wemyss  was  next  the  street'''  No  sir,  next 
the  market  house.  Was  the  SheriH  behind  ? 
Right  in  front.  Which  side  was  Beebee  of  the 
Sheriff?  Bebee  was  on  the  ShcriUss  left,  go- 
ing in  the  guard  house.  But  the  Sheriff  didn't 
have  hold  of  him.  No  sir.  I  am  talking  about 
Sheriff  Hardie.  You  say  the  Sheriff  was  on  the 
left  hand  of  Bebee?  No  sir;  I  said  he  was  on 
the  right.  Where  was  Wemyss?  Wemyss 
was  on  the  right.  Wemyss  was  next  the 
street  ?  '.Wemyss  was  next  the  market  house, 
sir.  As  you  come  out  of  the  East  end  of  the 
market  house  and  turn  Soiith,  you  say  Wemyss 
wasouthe  market  house  side  of  Beebee?  Yes 
sir.  And  that  the  Sheriff  was  too  ?  Yes  sir. 
Was  the  Sheriff  behind  Mr.  Wemyss  or  be- 
fore him?  Just  before  him,  sir.  Then  Bee- 
bee was  between  you  and  the  Sheriff  ?  Yes  bir. 
SheriffHardie  was  over  beyond  you  from  Beebee  ? 
Yes  sir.  Sheriff  Hardie  was"  over  beyond  Be- 
bee from  Tolar?  Yes  sir.  Bebee  was  be- 
tween Tolar  and  the  Sheriff  ?  Yes  sir.  That 
ifiso;  you    recollect  that?      Yes    eir,      Y'jU 
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recollect  the  Sheriff  walking  before  Wemyss  ? 
Yes  sir.  He  had  him  tied,  Wemyss  had  ? 
He  had  liira  tied  by  one  finger.  And  Tolar 
came  behind  Bcebee?  Tessii.  And  &hot  uim 
behind?  Yes  sir.  And  yon  were  standing 
so  near  Tolar  that  you  conld  say,  "there  Cap- 
tain, you  have  shot  that  poor  man!"  and  there- 
upon be  said  nothing  except  drawing  in  his 
breath  and  rather  fixing  his  lips,  sir." 
Yes,  sir.  At  the  time    !ie  fired  he    threw   liis 

shawl  off  of  himself?  No,  fir,  he  was  trying 
to  coceeal  tlie  pistol  when  he  threwt.'ie  s-liawl  in 
my  face.  And  w lieu  you  threw  it  back  he  did'iit 
iiavo  any  pi.^tol  ?  No,  sir.  and  I  saw  a  pist"! 
piss  out  of  the  crowd.  Wli^n  the  shawl  get 
i:ut  of  your  face  the  pistol  or  oce  that  looked  like 
it  wa-i  in  the  hands  of  who  ?  Mr.  Eddie  Poweiv. 
Hft  was  star.diug  how  far?  He  was  very 
ciopeto  M'\  Tolar — there  may  have  beeua  gentle- 
man or  two  betrt'een  th.^m.  but  it  was  very  close. 
I  think  when  you  v.-ero  first,  examined  you 
said  Tolar  threw  the  sliawl  off  upon  .somebody 
before  that?  No,  sir.  It  was  not  thrown  ex- 
cept when  it  was  thrown  into  your  face?  Tliat 
i.«  the  only  time  it  was  Hirown  off.  Did  he 
throw  it  off  of  both  shou'ders?  No.  sir,  only 
his  left  shoulder.  The  shawl  did  fill  off  of 
him  entire'y?  No,  sir,  just  off  of  his  arm. 
He  was  putting  his  pisti.l  up  the  last  thing,  you 
."■ay,  before  the  shawl  fell  iuto  your  face  ?  Yes, 
si:'  And  when  the  shawl  £;ot  out  of  your  face, 
wlietherthe  pi>tol  was  put  up  or  not  you  don  t 
know?  Ni,  i^ir.  But  you  did  see  a  pistol  like 
it  pass  througli  the  crowd?  Yee,  sir.  It 
passed  to  Luiterloh?  Yes,  sir.  Did  Ed. 
Power.-!  gire  it  to  Luiterloh  ?  Ed.  Powers  gave 
it  toHall  aud  H  dl  to  Lutterloh.  How  long  v/as 
that  afterward.-?  It  was  as  quit-k  as  I  could 
see.  Tolar  did'nt  attempt  to  pass  it  away  until 
after  the  shawl  fell  ii  to  your  face?  I  doirt 
know  whether  lie  passed  it  at  all  or  not.  You 
doii  t  say  it  was  the  ^ame  pistol?  No,  sir. 
The  last  you  saw  of  Tolar  he  was  trying  to  put 
hi.^  pist'd,  was  he  a  little  vexed,  by  his  movements? 
He  loiked  like  as  if  he  was  very  scared,  sir. 
Like  low?  As  if  he  was  scared — as  if  he 
was  frightened.  Frightened  at  what  he  had 
done  perhaps  ?  Yts,  si'.  "Wos  he  fjighfened 
before  that?  He  did'nt  look  frightened  until 
I  spoke  to  him.  You  seared  him  I  suppose? 
I  don't  know  wheth.er  I  did  or  not,  I  suppose 
he  was  scared  at  what  he  had  done.  With  re- 
gard to  Mr.  Phillips,  you  saw  Mr.  Phillips  come 
up  the  street?  I  saw  Mr. Phillips,  sir,  and  I  saw 
him  standing  out  by  him.=elf  with  a  small  pisio 
in  his  hands,  I  am  not  able  to  say  whether  it  was 
cocked  or  not.  Did  he  say  anything'?  No, 
.sir.  I  never  heard  Inm  speak  to  no  one.  Did  lie 
stand  in  the  same  place  after  the  pistol  was  fired  ? 
He  walked  down  around  to  the  foot  of  the 
market  Did  he  say  anything  then  ?  I  never 
heard  him  speak  to  no  one.  Was  the  pistol 
still  in  his  hand  ?  He  had  the  pistol  when  I  saw 
.him  apain  standing  there,  but  I  don't  know  what 
he  done  with  it.  I  want  to  know  more  pflrtic- 
ularly  how  Slieriff  HardieandBeebee  and  Wemyss 
were  at  the  time  Beebee  was  shot  by  Tolar,  as  you 
say.  Do  I  understand  you,  Wemyss  iiad  the  pris 
oner  under  charge?  Yes.  sir.  On  Wemyss' 
left  -he  was  standing  to  the  right  of  Archy  Beebee? 
Yes,  sir.  And  the  S'leriff  in  front  o  We- 
myss ?  Yes,  sir.  And  Beebee  between  Tolar 
and  the  ShciifT?  Yes,  sir.  And  between 
you  and  Sheriff  H.ardie  ?  Who?  Archy  Bee- 
bee? Yes,  sir,  Did  you  have  any  pist'd 
there  that  day?  No,  sir,  I  did  not.  I  had  one 
and  I  thought  I  would  carry  it  but  I  iid'nt. 
Questioned  by  the  Court : 
You  say  you  heard  some  one  say  shoot,  did 


the  voice  appear  to  come  from  the  crowd  below 
or  from  above?  I  did'nt  pay  no  attention 
which  way  the  voice  come.  I  was  engaged  look- 
ng  at  the  crowd  and  I  did'nt  know  which  way  the 
voice  come. 

Ee-direct  examination : 

There  is  one  thing  you  spoke  of,  you  said  Mr. 
Maultsby,  mark  you,  I  don't  a^k  you  to  tell 
me  what  Mr.  Maultsby  said,  but  you  spoke 
of  his  having  said  sometliing  about  Archy 
now  what  time  was  this  said?  After  Mr. 
De  Vaun,  helped  the  ladies  out  of  the  car- 
riage. Where  was  he  standing  ?  He 
was  walking  under  the  market.  IVow  I  under- 
stand you  to  say  that  after  that  youug  lady  and 
her  mother  had  got  there.  Mr.  Mault-by  was 
walking  through  th 3  crowd  into  the  ma' ket  house, 
and  that  while  in  that  place  he  made  use  of  that 
speech?      Yes,  sir. 

The  counsel  for  the  prosecution. 

The  witness  says  that  just  after  Mrs.  Massey  ai?d 
her  daughter  came,  and  they  were  assisted  out  of 
the  carriage  by  de  Vaun,  Mr.  Maultsby,  the  same 
ir.an  that  held  up  his  hand  as  a  sign.al  ;  that 
Maultsby  moved  up  the  centre  of  the  market  house, 
making  uss  of  the  expression  alluded  to  by  the 
witness  in  the  cross  examination.  We  wiih  to  use 
that  expression  as  evidence,  and  if  you  have  no 
objection  we  will  ask  the  question. 

The  counsel  for  the  accused  objectpd. 

The  court;  you  will  please  state  your  objec- 
tions. 

The  counsel  for  the  prosecution--I  wish  the  court 
to  fully  understand  the  case.  This  man  has  stated 
that  just  after  Miss  Massy  and  her  mother  got 
to  the  market  house,  a  man  by  the  naine  of  De 
Vaun,  helped  them  up  stairs.  That  after  they 
had  gone  up  stairs  Maultsby,  the  same  man 
who  threw  up  his  hand  and  said,  "nowDOvs." 
This  man  Maultsby,  started  forward,  walking 
through  the  crowd  into  the  n?arket  house,  and 
made  use  of  the  exprcKion  Avith  regard  to  the 
prisoner,  while  he  w'ss  up  stairs.  Now  wc  ask  for 
that  expression  ;  we  say  it  is  an  act  and  a  declara- 
tion accompanyiHg  the  commission  of  the  crime 
that  makes  it  evidence. 

The  counsel  for  the  accused  remarked  : 

May  it  please  the  Court:  De  Vaun  in  this  case  is 
one  of  the  peace  otticers  in  the  charge,  of  priso- 
ners, acting  in  behalf  of  justice  there,  I  think  I 
may  submit  to  the  Court  that  there  is  nothing  here, 
that  das  appisred  in  this  case,  to  implicate  De 
Vaun.  The  mere  fact  that  a  Constable,  a  business 
man  about  town,  in  the  course  of  his  business,  in- 
terrupted by  another  citizen  to  have  some  talk 
with  him.  is  no  evidence  to  implicate  him  in  an 
offence  of  this  sort.  I  submit  the  fact  to  the 
Court  that  Maultsby  or  any  body  else,  interrupt- 
ing a  peace  office  who  is  on  duty,  and  having  some 
conversation  with  him,  is  no  evidence  that  he  was 
talking  for  some  wrong  purpose.  Nothing  is  more 
usual  than  where  a  peace  otiicer  has  been  confined 
upon  duty,  that  some  citizen  has  some  private 
business  with  him,  and  goes  up  and  carries  him 
ofi'  to  have  some  talk  about  it,  nothing  bus  occurr- 
ed in  the  rise  of  this  affair  to  implicate  De  Vaua 
at  all.  So  far  as  this  investigation  has  gone,  so 
far  as  these  able  geutletnen,  who  represent  the 
United  States  can  see,  De  Vaun  ought  not  even  to 
be  tried;  he  is  perfecth'  clear.  And  I  might  say 
the  same  of  Mr.  Maub'sby.  So  far  as  these  gen- 
tlemen are  concerned  there  is  nothing  requiring 
his  arrest;  nothing  in  the  way  of  justice,  nothing 
in  the  way  of  their  duties  to  the  Stat;  or  the 
United  States  that  requires  them  to  bring  Maults- 
by before  this  Court,  for  the  purpose  of  trying 
him,  for  any  thing  that  has  occurred  there.    So 


CONVENED    AT    IIALEXGU,    NORTH   C.VROLLNA. 


15 


far  as  this  trial  goes  MauUsby  is  considered  a  per-    not  to  be  tried  as  a  co-conspirator  in  this  combina 
fectly  innocent  man.  .        .      ,  ,  'ion  which  we  say  exists.  IJut  not  only  is  the  faet 

But  8onietnin>r  that  he  says  in  private,  unheard  |  tha'  Maulishy  hndn  wMspeivd  convpt-Bation  with 
by  ih.-se  iruMi  upon  tnul,  i.s  to  be  put  in  here  tor  j  De  Viu  n  befoVe  the  Con  t ;  but  this  Court  miift  see 
the  ji;(.partlinj;  their  hve:-  ;  a  man.  I  say,  named  I  that  the  principal  pa  ticipafor  in  this  net  Cant 
Maultsby.whnse  connection  with  this  aftair  i.s  to  |  Tolar  was  in  whisper.-d  conversation  wirh'manv 
blight  that  the  proscjcutir.ff  Attorney  and  Judpe  i  individuals  that  d.iy.  The  crowd  was  gatherintr ' 
Advocate  do  not  care  tobiin^  hmi  up  here  from  i  Miire  than  one  individual  wa.=!  concerned  as  is  al' 
FayetteviUe— has  said  soirethiug  to  one  of  these  ready  proved,  nothinpai  pf-arintr  to  llie  c.ntrarv 
witnesses  unheard  by  these  persons,  that  i.s  to  jjo  |  Tom  Powers  and  Monk  Julia  did  make  an  as- 
to  jeopard  andtake  away  their  lives    Tliat  is  the     sault  upon  thp  prisoner,   all   tending   to  a  commoa 

purpose,  which  culminated  in  the  shot  that  was 

tired  by  Tolar. 
Now  all  th.it  the  law  requires  before  evidence  of 

this  charactf?r,  that  I  propose  to  ir.t.'-oduce,  can  be 

,  ..  iv        1  X,  introduced,  is  tb's,  that  the  court  shall  bo  satisfied 

.iiu,  and  then  goes  .ff  and  says  something     t^afthe  prosecution  hare  made  out  a  »Hm«  facie 
inuendo  may  or  may  not  mean  something.;    case'of  combination  ;  that  there  shall  be  enough  of 

evidence  to  make  it  pronaole  that  there  was  a  com- 
bination between  certain  parties,  certain  men  of 
Favetteville,  and  that  Maultsby  was  a  party  to 
this  coinbin.ition  ;  for  the  law  is  explicit  and  clear, 
as  'aid  down  in  Wharton's  Criminal  Law,  Section 
702,  that  in  a  case  of  conspiracy,  or  any  other 
crime  perpetrated  by  .several  persons,  "  When 
onc"  the  conspiracy  or  combination  is  ost.iblished." 
and  I  insist  upon  it,  that  we  have  established  it 
here,  "  The  act  or  declaration  of  one  conspirator 
or  accomplice  in  its  prosecution  is  considered  the 
act  or  declaration  of  all,  and  is  evidence  against 
all.  Not  only  is  the  ac.  or  declaration  of  one  of 
the  conspirators  evidence  ap:ainst  the  others,  but 
his  act  or  declaiation  is  evidence  against  the 
others,  though  the  man  be  not  on  trial  at  the 
time  who  made  the  declaration." 

The  principle  is  this,  that  when  men  unlawfully 
comtine  too^ether,  the  decl.tration  of  any  one  of 
them  in  the  prosecution  of  the  crime  is  evidence 
against  all,  and  what  stronger  evidence  is  it  pos- 
sible for  a  c(<urt  of  justice  to  have  before  it,  of  a 
c  .mbination  than  is  here  shown  liefore  this  Oourt. 
In  the  learned  remarks  of  Judge  McLean, 
in  a  case  that  was  before  him  la  one  of  the  United 
Statesi  Courts,  V.  McLean,  page  601,— a  gentle- 
man of  great  legal  attainments,  and  of  grtat  ex- 
perience in  que-Jtions  of  t'lis  sort — he  teh's 
Courts  of  Justice  that  they  are  not  to  expect  that 
the  facts  of  a  conspiracy  or  agreement  to  commit 
a  crime  will  De  'ouad  out  and  proved  by  direct  ev- 


whole  case.  XIaiiltsby  goes  and  talks  to  De  Vaun 
apeace  oflicer  in  the  dischnvge  of  his  duty;  talks 
with  him  aliout  any  of  the  ten  thousand  ^u!j.!Ct3 
that  interest  men  of  business,  or  otherwi.se  ;  and 
then  goes  up  to  this  witness  and  inakesa  declara 
tion  to  him,  and  tlien  goes  ~ 
thatb 

but  whetlif-r  it  means  little  or  nnuli.  the  gentle 
men  here  think  it  ainounls  to  nothing  requiring 
him  to  come  here  and  defend  tiimselt,  and  yet  that 
man,  by  liuving  spoken  to  a  witness. occupies  such 
asituaiion,  as  to  his  words,  aa  to  j.opard  these 
lives  He  is  not  part  nor  party  in  this  matter. 
For  that  you  have  the  character  of  the  gentlemen 
wiio  are  carrying  on  tlie  prosecution  ;  for  having 
looked  through  it,  they  say  he  is  not  to  be  prose- 
cuted. Ufion  what  g'-ounds,  then  are  the  words 
rif  this  man  to  betaken  as  evideiice  in  tlie  prose- 
cution? Tlifc-y  are  not  in  the  same  boat;  and  until 
some  common  desin  is  brought  to  my  view,  I 
cannot  see  lu.w  the  language  made  use  of  by  one 
fhoulti  be  taken  a.s  evidence  against  'he  other, 
What  Manltsby  said  in  the  presence  of  the  e  men 
may  go  tor  what  it  is  worth,  Uis  standing  on  a 
bench  ard  .saying  what  he  did.  will  be  the  subject 
of  observiition  after  a  while  in  the  court;  hut  in 
the  mean  while  that  othe-  words,  private  words, 
whispered  perhaps,  according  to  the  expression 
of  the  Witness  unheard  by  these  men.  that  such 
evidence  is  to  be  brought  in  here  on  such  a  triai- 
I  object, 
Tile  Counsel  for  the  prosecution  then  spoke  as 

follows  : 

May  it  please  the  Court .  It  seems  tome  that 
by  tlii.'  time,  taking  this  as  a  prima  facie  case, 
and  nothing  appearing  on  the  ottier  side,  one 
tiling  at  lea.st  must  be  satisfactorily  made  out  to 

this  court ;  and  that  is,  that  there  was  a  combina-     _ 

tion  of  persons  in  Fayetteville,  that  day,  concern-  i  idenee,  for  it  is  impossible  to  do  that  unle-s  one  of 
ed  in  taking  the  life  of  Archy  Bebee;  that  it  was  the  conspirators  turns  Slates' evidence,  and  proves 
not  the  outburst  of  the  moment,  but  there  bad  |  it  for  us,  but  we  must  provesuch  facts  and  circum- 
been  a  previous  combination  and  arrangement  be-  stances  surrounding  and  acscmpanying  the  final 
tween  certain  parties,  then  and  theieco-.cerneJ  execution  of  theofience,  as  will  induce  the  Court 
ui  the  immediate  act,  by  which,  the  lite  of  this  |  to  see  prima  facie  there  was  a  combination.  The 
man  was  taken  away.    For  wh.at  is  the  evidence    conspiracy  is  rarely,  if  ever,   proved    by  positi 


as  to  that  thing  y  De  Vaun,  a  constable,  comc-s 
down  the  steps;  Maultsby,  a  man  who  has  been 
in  this  crowd  a  portion  of  the  time,  goes  and  has 
a  whisper- d  conversation  with  him.  Immediately 
upon  De  Vaun"s  disappearing  up  the  steps  again, 
and  just  before  this  unioi  tunate  prisoier,  who  met 
his  death  then  and  there,  that  day  iiT'kes  his  ap- 
pearance, Maultsby  lea]i,<:  up  on  a  bench  to  make 
himself  conspicuous,  so  that  his  co-couspiratorg 
could  see  him  and  says  "lookout!"  Look  out  for 
what  ?  for  what  immediately  followed,  the  ap- 
pearance of  tlii-i  man  Beebee,  who  by  concert,  then 
and  there  was  murdered. 

How  does  the  Counsel  assume  that  the  United 
States  does  not  see  fit  to  prosecute  Maullsby  ? 
Upon  what  ground  prF,.y  can  the  defence  say, 
because  he  is  not  included  in  this  particular  pros- 
ecution, that  Maultsby  himself  i:;ay  not;  be  called 
upon  to  answer  for  this  offence  ?  It  is  not  necessa- 
ry, certnin'y,  to  put  them  all  in  the  same  charge 
and  specification;  but  it  is  a  bare  assumpti  r  up- 
on the  part  of  the  defence,  to  say  that  Maultsby  ia  |  down,  immediately  turned  and  sprung  upon  that 


positive 
testimony.  When  a  crime  of  magnituds  is  to  be 
perpetated  bj  a  combination  of  individual;;,  they 
do  not  act  openly,  but  covertly  and  secretly. 
The  purpose  formed  is  known  to  none,  except  those 
who  ent."r  into  ii,  nnless  one  of  the  original  con- 
spirators betray  the  rest,  and  give  e  idenee 
against  them.  The  only  possibility  in  ninety-nine 
cases  out  of  a  hundred,  of  proving  the  conspiracy, 
is  by  such  circumstantiaj  testimony. 

What  is  the  testimony  in  this  case? 

Mr.  Mauitsby  was  thereon  the  ground;  this  is  the 
first  circumstance  ;  he  was  the  man  who  was  seen 
in  conversation  with  De  Vaun,  the  person  who  as- 
sisted the  ladies  in  the  carriage.  The  court  will 
notice  that  De  Vaun  had  just  came  from  upstairs, 
where  the  prisoner  was  conSned.  It  is  a  logical 
conclusion  from  the  consequences  to  say  that  Ds- 
Vaun  was  asked  at  that  time,  if  the  prisoner  was 
to  come  down. 

That  Maultsby,  finding  he  ^  as   to  be  brought 
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bench,  where  his  co-conspirators  could  see  him, 
and  said  "  look  out  bo3-s.  "  And  this  was  respond- 
ed to  by  these  very  prisoners  at  the  bar,  they 
thereby  making:  him  their  agent  for  that  purpose; 
and  the  fact  of  ilaultsby,  beiofi;  a  conspirator  with 
these  pcrsoLS,  is  reason  sutBcient  for  having  his 
conversation,  which  the  witness  has  alluded  to,  go 
in  as  evidence  ajjainst  them. 

There  are  many  cases,  in  the  books  but  it  is  too 
clear  almost  for  argument.  If  the  Court  thinks 
that  we  have  hy  prima  /'ifctnc  evidence  esiabli.'hed — 
that  is  if  we  have  made  a  strong  case,  to  show — 
that  Maultsby  was  conoerntd  in  this  transaction, 
then  his  declaration,  so  inadvertently  called  out, 
or  not  cAlltd  out  at  all,  but  leaked  out,  in  the 
examination,  his  declaration  is  evidence. 

The  law  also  admits  the  declaration  of  a  third 
p.'irty,  made  inthe  presence  of  a  party  who  is  ac- 
cused of  an  ofi'^nce.  His  own  declaration  is  evi 
deuce  against  him;  the  declaration  of  a,  third 
party  is  evidence  against  him  if  made  in  his  pres- 
ence! Cases  have  occurred  where  declarations  of 
third  parties,  in  the  presence  of  the  defendant, 
although  he  was  drunk,  hav  j  been  admitted,  it  be- 
ing the  province  of  the  Court  to  decide  how  far 
he^was  so  druok  that  he  did  not  know  what  that  de- 
cl.Tration  meant. 

But  the  main  ground  that  we  rest  this  point 
upon,  is  that  the  United  States  have  established  a 
consuiracy  against  certain  paities  to  slaughter 
thia  boy,  Beebee,  as  he  came  from  that  trial.  ^Ye 
have  made  out  the  prima  fnciae  case,  that  these 
prisoners  at  the  bar,  I  mean  the  prisoneis  Tolar, 
Watkins  and  Powers, — the  case  not  being  so  clear 
as  to  Bbillips— were  concernt-d  in  his  tconspiricy — a 
casein  which  not  only  they  are  concerned,  but 
Waulizby  is  shows  to  hive  been  concerned  with 
thera,  and  although  he  is  not  charged  here,  he  is 
as  much  their  agent  as  if  he  were  included  in  this 
indictment.  lamsotry  to  detain  you  so  long  ;  I 
submit  the  question  to  "the   decision  of  the  Court. 

The  Court  wis  then  cleared  for  deliberation, 
and  after  some  time  so  spent,  was  re-opened;  and 
the  Judge  Ad»-ocate  announced  that  ttis  Couri 
over-ruled  the  objection  to  the  admissibility  of 
the  question. 

Re-direct  examination  by  the  counsel  for  the 
prosecution. 

1  understand  you  to  say  that  just  after  Miss 
Massey  and  her  mother  went  up  stairs,  after  De- 
Vaun  had  helped  them  out  of  the  carriage,  Mr. 
Maultsby  walked  through  the  «rowd  into  the 
market  house?  Yes,  sir.  What  did  he  say? 
"lam  sorrv  for  Archy — he  will  never  go  back 
alive."  How  far  were  you  from  him  ?  I  was 
rio'ht  at  him  when  he  spoke  the  words.  Did  he 
speak  loud  '?  Yi  s,  sir.  Is  that  all  he  said  ? 
Yes,  sir.  What  were  the  exact  remarks  ? 
'•I  om  sorry  for  Archy,  for  he  will  nev^r  go 
back  from  here  alive." 

Re-cross  examination  by  the  Counsel  for  the 
accused: 

Was  tht  after  tl  e  carriage  had  driven  away? 
No,  sir.  Where  was  the  carriage?  It  wis 
standing  where  it  first  stopped,  sir.  it  was  alter 
the  ladles  ^v/ent  up  stairs?  Ye.=,  sir.  Did  he 
speak  these  words  to  you  ?  No,  sir,  he  just 
spoke  the  words.  That  was  first  you  had  seen 
of  him  ?  No,  air,  I  saw  Maultsby  beiore  the 
carriage  cami?.  Did  he  talk  to  De  Vaun  when 
the  carriage  came  first?  No,  sir,  I  did'nt  Sce 
him.  He  did'nt  speak  in  particular  to  any  one  ' 
the  expression  you  refer  to  ?  No,  sir.  he  just 
spoke  to  the  crowd.  Was  that  before  Archy 
had  gone  up  stairs?  Yes,  sir.  Who  was 
standing  near  MuuUsby?  I  was  vtry  close  to 
him  myself.  There  were  several  standing  around. 
He  did'nt  come  uo  with  the  carriage  ?  No,  sir, 
he  wa"  there  when  the  carriage  came. 


On  motion,  the  Commission   adjourned   to  meet 
on  Tuesday,  the  23d  inst.,  at  11  o'clock,  A.  M. 


Raleigh,  N.  C,  July  23d.  1867. 

The  Commission  met  pursuant  to  adjournment. 

Present,  all  the  members  of  the  Commission, 
the  JuJge  Advocate,  the  Counsel  for  the  prosecu- 
tion, the  accused  and  thoir  Counsel. 

A  portion  of  yesterday's   proceedings  were  read. 

The  Recorder,  having  been  unable  to  complete 
the  record  of  yesterday's  proceedings,  on  motion 
the  Commission  adjourned,  to  meet  on  Wednesday, 
the  24th  inst.,  at  11  o'clock,  A.  M. 


R.iLEiaH,  N.  C,  July  24th  1867.  10  A.  M. 

The  Comm'ssion  met  pursuant  to   adjiurnment. 

Present,  all  the  members  of  the  Commi.<sion,  the 
Judge  Advocate,  the  Counsel  for  the  prosecution 
all  the  accused  and  their  Counsel. 

The  Judge  Advocate  then  eoniicuedthe  reading 
of  the  proceedings  of  the  Commission  on  the  21iid 
instant. 

Witness,  John  Arm  trong  made  the  following 
corrections  in  his  testimony — in  answer  to  the 
question  on  page  8S,  line  15,  in  place  of  "Yes  sir" 
he  wished  to  insert.  "  At  the  time  the  outcries  of 
rhoot  the  damn  son  of  a  bitch,  "  occurred  it  was 
that  I  looked  up  into  the  balcony.  " 

In  answer  to  the  qurstion  on  page  89,  line  4  he 
wished  to  insert  the  following,  in  place  of  "No, 
sir,"  "  Yes  sir.  "  I  recollect  very  well  when  the 
word  came  to  .  hoot  the  damned  son  of  a  bitch,  I 
throwed  my  eyes  up  and  saw  two  gentlemen  stand- 
ing up  there.  But  I  took  mv  eyes  dolfh,  attract- 
ed by  the  movementof  Mr.  Talar,  coming  throuph 
the  crowd,  and  I  throwed  my  eyes  on  him  and 
kept  my  eyes  on  him.  " 

The  proceedings  of  the  22nd  and  23rd  having 
been  read  were  approved. 

On  motion,  the  Commission  was  cleared  for  de- 
liberation, and  after  some  time  spent  the  doors 
were  reopened. 

The  Judge  Advocate  stated  that  the  prosecution 
proposed  to  enter  a  nolle  prosequi  in  the  case  of  De- 
fendant Samuel  Phillips. 

The  Commission  was  cleared  for  deliberation, 
and  after  some  time  spent,  the  doors  were  re-open- 
ed, and  the  Judge  Advocate  announced  that  the 
ruotion  of  the  Judge  Advocate  to  enter  a  nolle 
prosequ  i  in  the  case  of  defendant  Samuel  Phillips 
had  been  sustained  by  the  Commission. 

The  Commiis'on  then  proceeded  with  the  trial 
of  William  J.  Tolar,  Duncan  G.  McRae,  Thos. 
Powers  and  David  Watkins,  otherwise  called  Monk 
Julia. 

LouisSmith,  a  witness  for  the  prosecution,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

Examined  by  the  Council  for  the  prosecution: — 

What     is     your     name?        Louis     Smith. 

Where  do  you' live?  Faye'teville,  How  long 
have  you  lived  th'-re?  I  was  born  there;  near 
twenty-one  years  ago,  sir.  Whit  is  yoar  occu- 
pation there  ?  1  am  doing  no  particular  work, 
stayed  with  William  Baker  for  five  or  six  years. 
Have  you  been  slaying  with  him  since  the  war? 
No,  sir,  I  stayed  some  limeiu  Virginia,  running 
on  the  line  of  steamers  from  Franklin  to  Edeuton, 
Were  you  living  in  Fnyetteviile  at  the  begin- 
ning of  this  year?  Yes,  sir.  Do  you  know 
Arciiy  Beebee  ?  1  do  sir,  or  I  did.  What  has 
becorne  of  him  ?  He  is  shot  now  sir.  Did 
you  see  bim  shot  ?  I  did  sir.  Where  was  he 
shot,  at  what  town?  Fayctteville.  What 
part  of  the  town?  At  the  market  house. — 
AVere  you  present?  I  was,  sir.  Do  you  re- 
member what  month  it  Mas?     February,  I  think. 
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Do  you  remember  the  day  of  the  month  ?       No, 
sir.        Do  you  reniember  the  day  of  the  week? 
Mondiiv,   sir.        In  tlio  iifturiioou  or  morning? 
Aflornoon,  sir.        Uow  eauie  you  at  the  marliet  ! 
house  tliut  day  ?        lie  was  au  aisoeiale  of  mine,  1 
iind  I  heard  tlm  trial  was  ^oin^  on,  and  1  went  j 
down  Lo  hear  it.        What  time  did  you  go  to  the  , 
uiarlvet  liou.se?     I  don't liuow  exaelly  wliattirne,  \ 
1  don't  tliinlv  I  was  there  over  litteeu  or  twenty  j 
minutes  before  Beebeecame  down.        He  was  up-  \ 
etuirs  wlieu  you  got  there?        Yes,  sir.        Aud  j 
you  thinlv  you  were  tiiere  liftecn  or  tweuty  niin-  j 
utes  before  be  came  down  ?        Yes,  sir.      Where  ' 
were  you  standing?        On  tiie  south  east  side  of  i 
the  niarliet  house".        On  the  side  walk  or  iu  the  | 
street?        On  the  side  walk.        Under  the  mar- 
ket liousc  or  outside  ?        I  was  at  dilierent  places 
durinu,-  the  time  I  was  there.        Were  you  under 
the  market  bouse  at  all,  sir?      Yes,  sir.        Were 
you  walking  about  ?        Yes,  sir.      While  Beebee 
■was  up-stairs  did  you  see  auy  of  these  prisoners 
lit  the   bar?        I  did,  sir.        Who  did  you  see? 
I  saw  Tom  Powers  for  one.        Auy  one  else?     I 
seen  Monk   Elder.        What  is  his  other  name? 
\Vc  always  call  him  Monk  Julia.        Did  j-ou  see 
nny  ol  the  otliers?        No,  sir.        Was  there  any 
crowd  at  tlie  market  house  when  you  lirst  got 
there  ?        I'cs,  sir,  a  right  smart  crowd.        now 
many  do  you  suppose  ?       There  might  have  been 
30,  or  more ;  50,  perhaps.      Was  the  crowd  larger 
•when  you  went  away?        Yci?,   sir.        Between 
t  ic  time  the  dceeasod  man,  Beebee,  was  killed,  and 
the  time  you  lirst  went  there,  did  the  crowdgrow 
larger  or  smaller?        It  grov/ed  larger.        Con- 
stantly grew  larger?        Yes,  sir.        You  say  you 
saw   tlic    defendant  Powers  and  the  defendant 
Monk  Julia,  duriug  the  fifteen  or  twenty  minutes 
you  were  there,  while  Beebee  was  up-stairs  ?    Yes, 
sir.        What  were  they  doing  ?      They  were  walk- 
ing about.        Did  you  hear  them  say  anything? 
No,  sir.        Nothing  to  attract  your  attentiou  ? 
No,  sir.        Did  you  notice  any  body  doing  or  say- 
ing anything  that  attracted  your  attcnt.on  dur- 
ing that  time  ?        No,  sir.      Was  there  any  cause 
ot  alarm?   .    No,  sir.        Was  the  crowd  quiet? 
Yes,  sir,  it.  seemed    to  be  quiet ;    there  was  a 
good  deal  of  talking   and    whispering    around, 
There    Avas   a  gciod  deal   of   whisperiog  ?       Yts, 
sir.       W.  o  did  you  see  whi>per  ?      I  nfver  paid 
any  atten'i-:n  who  it  was       Can  you  sa^v  or  caii't 
you?      1  can'l  tay.      You  can'',  pretend  to  say, 
but  you    noticed    some    whispering  ?       Yes,  sir. 
Wbat  was  the  first  tiling  that  attracted  your  at- 
tention, as  being   unusual?      After   they  started 
down     with    Arcby.       Who  started  down  with 
Arcby?     Mr.  VVeniyss  and  the  Sheriff  I  think  had 
him.      Did  any  one  corae   out  of  the  door,  down 
the  market  liousc  .steps  before  Arcby  came  down? 
Yes,    sir.        Who    was    it?       There     were    two 
ladiej,  and  T  don't  know  whether  anj*  gentletnan 
or  not.     If  I  am  not  niistalcen  Mr.  Israel  Banns. 
Is  his  name  Vaun  or  Baun?     I  don't  know,  but 
I  think    it  is  Baun.       Yuu  think  he  CAvae  down 
■with  thsui?      Ye3,  sir.      What  became   of  those 
lades?       They    got   in    the    carriage.       Where 
■was  that  carriage?      At  the   eastern  end  oi  the 
market  house.      How  far  was  it  from  the  arch,— 
how  many  steps?      I  suppose  four  or  live.       How 
many  stops  across  the  pavement  in  lioat  of  the 
market  house?      I  don't  know,  sir.       How  u.anj' 
yards?       lam  not  acquainted  much  with  yards. 
Can't  you  shov.'  us  by   something  here   bow  wide 
it  is?      I  guess  it  is  as  wide  as  from  me  to  Major 
Johnson,  "may  be  not  quite  so  wide.       Was  ibe 
carriage    on   the  side    walk?       No,   sir.       Uow 
far    was  it  from   the   edge    of   the    side  walk  ? 
Well,  may  be  it  was  four  or   fire  steps,         <)id 
these  ladies  ■io  to  that  earrut>;r>  and  gel  in  ?      Yes 


Sir,       What  became  of  the  carriage  ?       Itdrov^' 

off  down  the  street,  Sir.  Was  thatbefnre  yon 
saw  Archy  nt  nil?  Yes  Sir,  You  say  whe:i 
ihei/  canio  down — speaking  of  Archy,— wh!>  wan 
wiih  hini  ?  Mr  Wemvf.'j  wa-  v.'iih  him,  Whieb 
si'lc  of  him  ?  On  th^j  light  sidt",  1  tliink,  Any 
one  else?  Mr  llardie  was  with  hini;  but  I  think 
Mr  1-Iardie  was  on  tlio  left,  or  right  in  front  of  Mr 
Wemyss,  I  caiinct  exactly  lemeniber  but  I 
know  they  were  both  with  hlni,  Did  you  sc- 
any  one  else  with  him?  No  Sir,  I  didn't  pay  any 
attention,  V/as    any   body    else  with     himV 

'J'l'iere  was  a'ri.^h?'  smart  crowd, — sotco  five  or  six, 
You   don't  know  v/ho  they  were?  No  Sir. 

What  iir^ppened  as  he  canio  down?  Affer  la- 
steppfd  off  the  steps  I  naw  Mr  Po^wers  muke  to- 
ward him,  and  he  said,  ''demand  the  pris'-ner!" 
aud  MrElderfollov.'edhim  with  a  knife,  and  made  :: 
cut  at  him,  and  was  shoved  off  by  some  one. 
Who  was  it;  .-jaid  "derriand  the  prisoner?  Mi- 
Thomas  Powars,  Have  you  nny  doubt  abon' 
it  ?  Not  a  bit,  Wiiat  did  Sheriff  Hardie  reply '; 
I  didn'tliear  Inm  say  any  thing,  tSir,  Where 

''id  Mr  Power.s  come  from,  hov,-fardidhehave  to 
walk  to  (ret  up  to  make  that  demand?  He  wav 
standing  on  a  bench,  on  the  left  hand  side  as  yon 
come  down  the  steps;  he  was  standing  inside  ottlie 
bench.  Did  he  move?  Yes,  Sir,  he  made  ii 
step  or  two.  He  made  use  of  this  expression? 
Yes,  Sir,  Did  you  see  liim  do  any  thin<j?  No  ,sir. 
the  crowd  rushed  up  pretty  strong  and  1  got  back  n 
little  fuither,  Where  were  you  standing?  Iwas 
staudieg  on  the  sids  walk.  in  Iront  of  tte  arch  V 
Yes  Sir.  juston  theoutsideof  the  aich,  liight 
square  in  I  ront  of  the  middle  of  the  arch  ?  A  little 
towards  the  lefc  corner  ns  you  go  out  of  the  arch. 
On  the  pavement?  Yes.  Sir,  What  did  yi«u 
say  you  saw  Elder  or  Monk  doing?  D«  cutat 
ii  im  Vi-ith  a  knife  V  He  had  a  kiijie?  Yes,  gir, 
Did  yousee  nny  other  knives  or  weapons?  I 
never  saw  ony  other  kuil'e.  What  happened 
then  ;  after  Powers  made  this  demand,  and  Elder 
rushed  up  with  a  kni'e, — what  happened  then? 
Tue  Policemen  seemed  to  be  beating  them  pretty 
strong  with  their  clubs  ;  and  just  as  be  was  coming 
from  under  the  arch.  Monk  made  at  him  again, 
with  his  knife,  aud  Mr.  Nixon  ehoved  him  olf- 
What  is  Mr,  Nixon'.s  first  name  ?  Jim  Nixor, 
Thht  was  just  a.'!  Bee  bee  got  outside  of  the  arch  ? 
Ye.s  sir.  Yv'hat  had  beeoiue  of  Mr,  Tom 
Poweis?  I  didn't  sea  him  at  that  time  at  all, 
sir,  I  don't  know  where  he  was.  What  happen 
ednext?  After  he  cleared  from  under  the  mai- 
kctthe  crowd  all  ruslied  up  towards  him  again, 
aud  1  heard  a ''shoot  him  !"  "  shoot  him  !"  and  I 
stepped  off  the  side  walk  right  close  along  side  of 
him,  and  I  seen  Mr.  Toiar  rusbini;  through  the 
crowd,  and  ho  ran  over  and  said  "  (Jlearaway  gen- 
tlemea,"  aud  ha  ran  right  over  and  fired, aud  then 
I  moved  a  step  or  two  forward  and  saw  Mr.  Phil- 
lips come  up  with  a  pistol  in  liis  hand,  but  tlia 
man  was  shot  then.  Sorae  one  asked  Uim  if  it 
was  him  who  shot,  and  he  »aid  no,  he  didnt  get  a 
chfince.  How  close  were  you  to  Mr  Toiar  wlitn 
he  fired  the  pistol  ?  I  was  not  very  far  from 
h'm.  Could  yon  put  your  hand  on  him  '? 
Yes,  sir,  by  reaching  over.  Was  he  to  tl.e  lelt. 
of  you  or  the  right?  Mostly  in  front  of  me. 
Did  you  see  auy  pistol  in  i\lr.  Tolar's  hand? 
Yes,  ."^ir,  when  he  shot  it.  What  beca'na  of  it  "ii' 
I  don't  know,  sir,  I  saw  him  carry  his  hand 
down  bj''  his  side.  Who  was  standing  near- 
est him  when  he  fired?  Ed.  Powers  wa» 
tanding  be  hind  him,  ."Samuel  Hall  was  rloso 
by,  and  Mr.  Lutterloh's  sou  and  a  young  man 
named  G^orcre  Ilal  was  not  ve:y  far  off.  Wa;it, 
is  Sir  Lutterloh's  .»o:i's  name  ?  llalph.  Aud 
a  young  man  by  (he  name  of  George  JHall  ? 
Ye^,     sir.         Didn't     vou    mention    Sa;:!     Ifali  '■ 
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Yes.  sr.  Are  they  brothers?  Nj".  Bir 
Is  George  Hall  a  grown  aan  ?  Yes  sir,  a 
young  man,  grown  up.  Which  is  Mr.  Tolar? 
That  gcntienian  witu  tlie  specks  on.  Is  he 
the  man  you  saw  lire  the  pistol?  He  is  the 
man.  What  became  ol  him  aiter  he  tired  the 
pistol  ?  He  tnratd  around,  and  I  don't  re- 
inemlDcr  wbtther  he  went  under  the  market 
house  or  not,  but  the  next  time  I  saw  him  he  was 
going  into  Jir.  ilinsdale's  store.  Where  is  Mr. 
Hinsdale's  store?  On  the  opposite  corner. 
Alter  vou  go  out  of  the  west  end  of  the  market 
house?  Yes,  sir  On  Hay  street?  Yes, 
sir.  What  else  did  you  see  there  that  day,  any 
thing?  No  sir — yesl  beard  Monk  say  after  he 
was  shot,  "let  me  cut  his  damned  throat." 
What  was  he  doing  when  he  said  that?  2tlr. 
Nixon  had  hold  of  him  and  asked  him  "what  in 
the  hell  he  wanted  to  kill  a  dead  nigger  lor,"  and 
took  him  oil  one  side.  What  was  Monk  do- 
jnffwlicn  Mr.  Nixon  was  holding  himotJ,  was  he 
struggling?  No  sir,  he  -didn't  seem  to  he. 
Did  he  have  any  weapon  ?  He  had  a  knife  in 
his  hand.  Did  you  see  any  one  with  weapons 
that  day,  beside  the  weapons  you  have  spoken 
of?  No  sir.  What  was"  the  last  you  saw  of  To- 
lar after  he  tired  the  pistol?  Captain  Wells  ask- 
ed me  who  tired  the  pistol,  and  1  told  him  To- 
lar dia  it,  and  he  asked  me  where  he  was,  and  I 
pointed  him  out  to  him,  over  on  Hinsdale's  cor- 
ner. That  was  the  last  I  saw  of  him.  Did 
you  see  any  weapon  about  him  the  last  time.yoti 
saw  him?  No  sir.  Did  you  notice  any  of 
the  witnesses  there  in  the  crowd?  I  saw  Sam 
Toomer.  Anybody  else?  John  Armstrong. 
Anybody  else?  1  saw  Robert  Simmons— 
1  did'at.  see  any  of  the  other  v.-itResscs.  Af 
ter  the  man  vos  shot,  I  saw  Leary  and 
Mrs.    Elliot.  Did     you    sec      any    of    these 

defendants  in  that  crov.d  that  day  ?  None 
but  Mr.  Ktlter  and  Mr.  Powers.  1  only  noticed 
them  particularly.  From  where  you  weie  stand- 
ing, could  you  see  the  balconv  that  goes  out  from 
over  the  market  house  ?  Yes,  sir.  Was  any 
one  on  it?  I  nevernotictd  it  at  all.  Yea 
mean  that  there  was  no  one  on  it  ?  I  did'nt  see 
any  one.  I  did'nt  look  up  there.  Couid  you 
have  seen  them  from  where  you  were,  if  you  had 
looked?  If  i  had  looktd,  1  could.  Yon  spoke 
of  some  shouts  that  were  made— what  were  those 
shouts?  'Shoot  him!"  "f.hoot  him  !  1"  How 
many  times  did  you  hear  that?  Once  or  twice, 
How  many  voices  did  you  bear?  I  could  not 
say.  'VVas  it  several  or  a  single  one  or  in  two  or 
three  or  four  ?  1  hardly  think  it  was  more  than 
two  or  three  times.  !><■>  jou  think  it  was  said  by 
the  same  person  ?  1  don't  know,  sir.  But  vou 
hiard  that  exclamation  two  '^r  three  times  ?  Yes, 
sir.  Did  you  see  v.hat  became  of  the  deceased 
after  the  pistol  was  fired?  Yes,  sir;  1  saw  him 
fall.  Did  you  see  him  after  he  had  lallen?  Not 
for  some  time  after-n-ards.  How  long  after- 
wards? I  aaess  about  twenty  or  twenty -Cve 
minutes.  Wa*  he  dead  then?  Yes,  sir.  You 
spoke  of  Monk  Julia  or.  David  Watkins  hav- 
ing made  an  attempt  to  cut  the  di'ceased  man 
with  his  knife  before  ha  got  outside  of  the 
arch?  Yes,  sir.  What  became  of  Monk  after 
that?  He  ccme  rouiid  and  stepped  a  step  or 
two  back;  and  jnst  as  tiiey  turned  to  so  out  of 
the  arch  he  made  another  cut  at  him.  ^What  be- 
came ot  Aloijk  then  ?  Be  got  otf  of  the  sidewalk 
and  went  around  to  the  steps  at  the  corner  of  the 
market.  Where  was  the  prisoner  then  ?  He 
was  between  the  areh  and  the  corner.  How  close 
was  Monk  to  the  prisoner  as  be  stood  there  ?  Five 
or  sis  feet,  may  be  further  off.  Did  he  stand 
still  ?        No  iir.    Thev  were  trving  to  get  him  on 


— trying  to  get  on  with  Deebee — but  the  crowd 
was  rnshine  up  so  they  could  not  move  much. — 
What  was  Mouk  trying  to  do?  He  w:i=i  trying 
to  cut  him.  What  dil  he  do?  Well  he  was 
cuttinjj  v.ith  his  knife  fo  (iilvstrating).  How 
many  could  you  count,  do  you  suppise,  from  the 
time  the  man  Beebcc  came  out  of  the  door  on  ihe 
steps  until  he  was  shot?  Hi>w  many  men  co^ld 
I  Count?  How  many  in  number?  I  dou't 
know  sir.  Was  it  as  long:  as  you  <ou!dcounta 
hundred?  Yes,  s.r.  C'lUld  rou  count  more? 
I  don't  know  sir.  I  want  to  know  whether  it 
was  quickly  don»,  or  whe  her  it  tonk  several  min- 
utes. "$■  es,  sir— from  S'ven  to  ten  minutes  I 
should  think.  H'lw  long  do  you  suppose  yoa 
have  been  examined  now?  About  tan  or  fi  teen 
miiiUtes  I  suppose.  Do  you  think  it  was  as  long: 
as    that  ?        Yes,  sir  Where  uas  the  Sheriff 

when  Beebee  was  shot?  To  the  right  of  him, 
D  d  you  notice  any  of  those  oth"r  fivs  or  six  officers 
that  came  down  tliy  steps  withhiii?  Yes,  sir 
I  saw  Mr  Hornrir.d  and  Mr.  McGuire.  Had  they 
their  c  ubs?  Yes,  sir.  Did  they  endtjavor  to 
protect  the  prisoner?  Yes  sir,  it  s-etaed  as  if 
ihey  tried  to  protect  him.  When  Archy  was 
shot,  was  that  the  iirst  time  you  saw  him  fall  that 
day?  No,  sir.  He  had  a'  comfbit  around  bia 
nee  ;  and  in  the  struggle,  seme  one  had  him  in  the 
comfort — and  he  went  out  of  sight,  he  and  ilr. 
Wcm\ss  both,  and  he  raiicd  up  and  sfaightened 
himself  back,  and  was  shot.  Who  was  it  had 
him  by  the  comfort  ?  I  don't  know,  ?ir.  Was 
he'  up"  fullv  on  his  feet?  Yes,  sir,  right  straight 
up,  straining  his  neck  back.  And  then  he  was 
shot?        Yes  sir. 

Cross  examination  by  the  Counsel  for  the  ac- 
cused. 

You  say  you  went  dov.'n  to  the  market  house 
about  three  o'clock  that  day  ?  JS'o,  sir,  I  dia'nt 
say  what  time  it  was.  \Vhattime  was  it  ?  I 
do  not  know,  sir.  Wliere  cid  you  go  from  ?  I 
went  from  Jim  Bowman's  house.  Where  is  that? 
Kight  above  where  Mr.  John  Hall's  store  is. 
How  far  is  that  from  the  marjjet  house  ?  I 
never  measured  it.  Five  hundred  yards?  Yes 
sir,  and  more  too.  What  time  do  you  think  it; 
was  wb«n  you  got  there  ?  1  don't  know  exact- 
Iv.         You  say  you  went   down  to  hear  the  trial  ? 

Yes,  'ir,  I  heard  Archy's  trial  was  coming  ofi 

Trial  for  what?  ioT  committing  a  rape  on 
a    woman.  What    woman?        William    Mas- 

sey's  daughter.  When  you  got  theredid\ou 
see  Beebee  come  from  t^ie  guard  house? — 
No  sir.  Where  v^-as  Beebte  when  you    firtt 

got  there?  He  was  up  in  tbe  market  house. 
How  lonjr  was  it  after  yea  got  there  before  Beebee 
.-amedown?  It  was  not  long.  Quarter  of  an 
hou' — half  an  hour?  It  was  not  half  an  h..ur. 
B-^tween  a  quarter  aisd  a  ha  f  an  hour?  I'ee, 
sir,  it  was  some  fifteen  or  twenty  minutes.  Where 
were  vou  standiug  during  the  time  you  were  wait- 
ing there  ?  I  was  not'standing  in  «ny  particu- 
lar place.  About  what  place?  I  was  first 
undei  the  market  house,  and  then  out.  Whea 
you  Were  under  the  market  house  were  you  near 
the  eastern  arch  ?  Yes,  sic.  When  Beebee 
was  brought  down  the  steps  where  were  you 
standing?  I  was  standing:  between  the  eastern 
aich  and  a  bench.  ilow  far  off  from  the  step.-? 
I  don't  kni>w,  sir — five  or  six  steps.  How  near 
were  you  to  tlie  bench  ?  I  ivas  not  more  than  a 
step  or  two.  You  mean  Becky  Ben's  bench  ? 
Yes.  sir.  Which  is  on  the  left  as  you  come  down 
thestepsoftbe  market  house?  Yes,  sir.  You 
come  down  the  steps  of  the  market  house,  and  you 
pasj  thiough  Becky's  stall,  and  as  you  do  that 
you  pass  near  the  bench  you  have  been  speaking 
of?        Yes,    sir.        You   were  a  step  or  two  off 
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from  the  b»ncli  ?  Ypb,  sir.  How  lonp  bwd 
you  I'cen  there  before  the  urisoncr  was  broupht 
down?  I  wmr.  therp  juntas  lie  ftarte'l  down. 
And  b'f  ire  he  g'-t  doivn  ?  1  w.is  there  IVom  the 
time  he  was  coming  f'  om  the  door  down  to  the 
foot  .>f  th>;  steps.  Had  you  iieen  standing  at 
the  bench  fnr  Fome  minufes  before  Beeb;e  was 
brouirbt    down?        A  rery  ehort  tiim-.  How 

man  J"  minutes  ?  It  wis  no  minutes  ;  itwaanot 
more  than  a  n  inute.  You  were  not  there  more 
than  a  minute?  No,  sir.  W  11,  before  you 
went  up  there  near  the  bench,  for  five  minutes  or 
so,  where  were3'ou  ftanding?  About  five  win 

ates  bef  )re  I  went  there  I  was  outside  of  the  mar- 
ket house,  when  the  ladies  Rot  out  of  the  c-irriaofe. 
Could  you  sve  nt  that  time  every  thing  that  hap 
pcoed  under   the   inarket   hou^e?  No,    fir,   I 

conld  not  while  1  hiid  mv  bnck  turned  toward  the 
market  housi?.  You  did  haveyoiir  back  turned? 
As  the  l.idies  got  into  the  carriage  I  bad  my  back 
turned  Then  you  turned  and  came  back  into 
the  market  houie,  and  took  your  stand  n»-ar  that 
bench?  I  passed  ncnr  it."  but  I  was  not  stand 
'ng  near  it  lor  five  minutes  before  he  came  down. 
I  want  to  see  if  >  ou  can  remeineer  fur  bow  many 
winut'Syou  were  standing  nea:-  tiiat  beneh  before 
the  prisoner  was  broi:ght  down  stairs — ?  Not 
more  than  a  raiuute.  Dia  you  see  Mauitsby 
there  that  day?  Yes.  sir,  after  the  prisoner  wa=! 
shot.  Did  you ''ee  him  before  the  prisoner  was 
fih'H?  Ir' I  did  I  don't  remember.  D.d  you 
hear  anything  fiom  him?  I  did  not,  sir.  Did 
you  see  him  about  the  bench  b^-fore  the  pri  oner 
was  s  ot?  Ididnot.  Didn't  youseehim  on 
the  bench  j"st  as  the  prijoner  was  being  brought 
down?  N'o.  sir.  Did'nt  you  hear  him  sa 
eomethinff  there  from  that  bsnch  ju?t  as  the  priso- 
ner Wiis  be  ng  brought  down  stairs?  No,  sir^ 
If  M  lultsby  had  btifn  upon  that  bench  at  the 
time  the  prisoner  was  brourrht  down  stairs,  couid 
you  have  -^een  liim  ?  If  I  bad  turned  1  could. 
If  Mauttsbv  had  jumped  upon  that  bench,  and  had 
called  out,  "Th  rebe  comes,  boys!"  in  a  lo-jd 
tone  of  voice  just  as  the  prisoner  w.is  being 
brought  down  .«tair,  could  you  have  heard  him? 
Yes,  sir  Did  you  se-,  or  did   you  hear  any- 

tl  ing  of  that  sort?  No,  sir.  D)  you  know 
Mauftsby   well?  Yes,   sir.  Isn't  'he   a   tall 

man  ?  Yes,  sir.  And  you  say  that  while  you 
know  Mauitsby,  and  know  him  v.-ell,  while  you 
were  standing  there  n-^ar  that  bench,  at  the  time 
the  prisoner  was  brought  down,  tint  you_  did'nt 
see  him  juo'p  upon  that,  tench,  and  hear  him  ex 
claim,    '•    here   he  comes,  bovs  I"  ?  N'o,   ;ir,   I 

don't  recollect  to  have  sjen  him  at  all  until  after 
the  prisoner  was  shut.  Now,  when  the  pris'nur 
came  down  stairs,  who  came  first  ?  — you  say  Miss 
Ma-sey  came  diiwn  ?  Yes,  sir.  V/ho  came  with 
her  ?  I  nm  not  sure  whether  Israel  Baun  was  with 
her  or  not.  Any  other  lady  with  her?  A  es,  sir. 
her  m'  ther  was"  with  her.  It  was  the  young 
lady  that  Beebee  was  charged  with  having  at- 
tempted to  ravish,  and  her  m  ther.that  came  down 
stairs?  Yes,  sir.  Ilow  long  did  they  com>^ 
d.iwn  before  the  prisoner  was  brought  dov,'n  ? 
About  four  or  five  minntes.  Did  you  look  at 
Miss  Massev  when  she  cnme  down?  I  did,  the 
best  I  could'  get  a  chance  to  look.  Did  you  look 
at  her  neck  and  her  face  ?  She  had  a  veil  on  her 
face.  Did  you  look  at  her  neck?  Yes,  sir,  I 
could  see  the"  back  of  her  neck.  Did  you  see 
any  mark  upon  her  neck?  I  saw  a  scratch. 
Was  the  blood  flowing  from  it?  It  looked  red. 
How  long  was  the  scratch  ?  I  don't  know,  sir. 
Was  it  a  quarter  of  an  inch  or  an  inch  ?  1  guess 
it  was  about  an  inch.  On  what  part  of  her 
ueck  was  the  scatch?  On  the  tight  side. 
15' ell,  ia  about  four  or  five  minutes  after  she  pass- 


ed down  you  sny,  the  prisoner  was  broucht  down  7 
Yes,  sir.  Who  cnme  down  with  Heebee,  Mr. 
Wemyes  and  Mr  II<rdie  did  you  s^y?  Ye«, 
.sir  Did  Mr.  H.irditj  have  hold  of  the  prisonei? 

I  could  not  say  po.  itive,  whether  lie  did  or  not. 
Oid  y<m  notice  whether  b»  was  in  front  of  him  or 
in  the  rear?  Mr.  Hardie — to  the  best  of  my  re- 
membrance, Mr.  riardie  was  on  the  left,  ivlien 
they   first  started   dowu    the  steps  And    Mr. 

j  Weinyss  on  the  right?  Vts,  sir.  Didvousea 
any  other  members  of  the  town  guard  there  with 
them  ?  •  I  never  noticed  them.  Did  you  notice 
Mr.  Bond  thera  vith  th-^m  ?  I  noticed  Mr. 
Bond  bting  with  them  after  they  got  outside  of 
the  market  house.  But  on  the  step.-?  No, 
sir.  Did  you  notice  Mr.  Fnircloth  with  theui? 
No,  sir.  Well,  you  say  when  they  got  down  'o  , 
the  front  of  the  stepi,  there  it  was,  that  Monk 
Jnlia  ru.«hed  upon  the  prisonep  with  hij  ktiif<-  ? 
Mr.  FowersDiade  the  tir.'^t  rush.  Before  they  got; 
otf  the  steps?  Ni',  sir,  after  they  got  (.if  the 
steps.  W-'S  that  wLeu  they  got  into  Becky  Beii's 
stall  ?  Yes,  sir.  Where  did  Monk  rush  fron.? 
From  near  that  bench.  Was  ho  inside  of  the 
stall  at  the  time?  Yes  sir,  insids  of  the  stall, 
lie  rushed  at  him  with  his  kni'c?  Mr.  Powers 
made  the  first  rush.  Did  you  see  Pov.'ers  havo 

a  knife  in  his  baud  at  that  time?  No,  sir  I  never 
saw  an\  knife  in  his  hand.  Powers  just  ran  up 
and  said,  ''  I  demand  the  prisonei  ?"  Yes  sir — I 
didn't  notice  his  hands.  What  reply  did  Mr. 
Ilardie  mal^e?  I  never  n  ticed  any  at  all. 
Did  you  see  Sxr.  H.irdio  at  that  time  ?  Yes,  sir. 
You  saw  Mr.  H.u-die  at  that  time?  Yec-,  sir. 
W'hat  do  you  think  was  Mr.  Hardie's  position,  at 
the  time'Ppwers  rushed  at  the  prisoner?  I 
think  he  had  got  sort  of  front  of  him.  He  was 
on  the  right  hand;  Mr.  Wcmyss— he  was  on  the 
left?  I  didn't  notice  anybody  in  particular. 
Did  Mr.  Hardie  have  hold  of  him  at  that  time? 
No  sir,  I  don't  think  he  did.  They  then  came 
out  of  B'-cky  Ben's  stall,  and  when  they  got  nearly 
out  of  the  aVch  you  say,  then  somebody  else  ru.-L- 
ed  at  Beebee  again?  1  saw  Monk  Juli»rush  at 
him  again.  Did  you  see  anything  ia  his  han>J? 
I  saK  him  have  hiS'  knife  in  bis  hand.  What 
prevented  Monk  from  ^jetting  at  h  m,  at  the  time 
he  rushed  upon  him  ?  The  first  time,  Icould  not 
s^e.  Th.?  seeoad  time  what  prevei.ted  him? 
The  second  time  he  rushed,  Mr.  Nixon  prevented 
him.  Did  you  see  the  poiice  use  their  clubs 
there,  and  beat  the  crowd  back?  I  saw  them 
use  their  clubs  pretty  considerable.  When  you 
lost  sight  of  Aieby  as  you  say,  when  be  and  Mr. 
Wemvss  went  down,  "do  you  know  what  Mr. 
Hardie's  position  was?  During  the  time  he 
w-ent  down,  and  after  Monic  Julia  maOe  tlie 
second  attempt  at  liini,  Mr.  Hardie  changed 
hU  position  and  got  ri^'ht  in  front  ot  Mr. 
Wemysa.  Mr-  VVemyss  w  is  on   the  piisoner's 

righfliand?  Yes,  sir,  Now,  at  the  time 'he 
pii~oner  raised  up — after  the  time  he  got  up  after 
you  saw  him  go  down,  wliere  was  Mr.  llardio 
then?  In  Irontof  Mr.  Weniyaa.  W  hieh  w^y 
was  Beebee'.s    face    looking;?  Looking  dowa 

towards  thnSouti  stieet.  The  street  running 
S)Uth?  He  was  froiiting  that  way.  H-.wfar 
was  lie  off  from  the  outer  edge  of  tiie  pnveu.ent? 
lie  W.13  not  very  tar.  Weil,  how  f.ii ;  give  so.re 
idea?  The  crowd  was  very  thick  bef'-re  him,  I 
could  not  see  how  fir.  W'as  he  a  foot?  Yes, 
sir  it  v/as  over  afoot.  Then  when  he'raised  up 
and  when  he  was  fired  upon,  was  ho  ucnrer  tiitj 
centre  or  was  he  nearer  the  ouieredge  ot  Iho 
riavemerit, — the  prisoner  Beebee?  I  tiilnU.  iio 
was  near  tlieedgre  How  f.ir  do  ynu  tliiuk  he 
was  from  the  edge  of  the  pavement,  wlitu  iLe  f^hot 
was  iired?      I  could  not  see  for  the  crowd.      You 
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«y  he  was  near  the  edge  of  the  pavement.  Yes. 
^ir,  And  you  tliink  that  Mr  Wemyss  was  on  I113 
I'C^ht  hand,  and  (hat  Mr.  HirJ'e  was  in  front  of 
■"ar.  Weiavf^s?  Ye.'<,  sir.  Yoq  saw  Mr.  Hardie 
taen?  Yes,  sir.  .And  yoix  swear  that  at  that 
tine  3Ir.  liardie  was  in  front  of  Mr.   W'euiy?.".  ? 

I'-es,  sir.  Was  be  direcily  in  front  of  Mr. 
\Vemyss  ?  Y«8,  fir.  That  wouiil  throw  him 
!••>  the  right  of  Mr.Beebee  ?  Ye-",  sir.  So  tliat 
Avas  Mi.  Hardie's  position?  Yes,  s^r.  To 
1  he  front  of  Wennvss,  or  to  the  front,  and  lis^ht  of 
:iic  prisoner"/        Yes,  sir.  bn   wa.s  further. io  front 

■  f  the  prisoner  than  Mr.  Wemyss?  Yuu  are 
not  mistaken  about  tbat?  No,  f-ir,  I  .-^m  no' 
mistaken.  No  danger  for  you  to  be  mist&ken? 
Xo,  sir.  not  a  hit  of  it.  Well  then  Tousay  you 
»aw  the  pistol  fired  ?        I  did,  sir.        And  yoaaay 

■  'latTolar  shothiiji;  where  v/as  Tolar  etanding? 
lie  wasstanding  in  thevearot  theprisoEer.  How 
f.ir  were  you  from  Tolir  at  the  time  lie  shot?  I 
'vas  not  very  far  from  him.  How  far  -R-ould  you 
'  iiinlr  ?  As  far  as  from  here  to  Captain  Eeraing 
»  in  I  should  thinii.  WasTolaroa  the  Davemant  ? 
Yes,  sir.  Was  he  rear  the  edge  of  the  pave 
snent.or  was  he  neartiie  centre  of  the  pavei/ient  ? 
He  was  not  far  from  the  edge  of  the  pavement. 
Which  was  nearer,  taking  aline  rightback  ;  wliich 
^^^13  nearer  the  edge  of  the  pa^-ement,  t::o  pri<on- 

•  ■y,  Beebee,  or  Captain  Tolar  ;— suppose  you  had 
•1  uck   a  straight  line   from  v/bere   Beebee   was 

•  tanding,  to  where  Tolar  was  standing,  would  that 
-traight  line  have  gone  to  the  right  or  left  of 
To'ar?  If  would  have  gone  to  the  right.  How 
Kiuch  ?  I  don't  know  t<ir.  If  you  think  how 
iir  the  prisoner  was,  and  how  far  Tolar  was  from 
t'le  edge  of  the  pavemenf,  yon  can  answer  my 
iinestion?  I  didn't  go  to  look  to  see  iiow  far  he 
■-.as  standing  frora  the  edge  of  the  pavement 
tiutyou  are  .'u'e  Tolar  was  upon  the  pavement  ? 
Ves,  sir.  You  have  no  doubt  about  that  ?  No 
t[owfar  was  Tolar  oif  fioin  the  deceased. — from 
Cetbee?  About  as  far  as  from  here  to  colonel 
iJomford.        About  how  many  men  were  between 

•  ,'aptain  Tolar  and  the  prisoner  at  that  time  ?  I 
'iont  know,  sir.  Were  there  a  good  many  ?  No. 
-ir.  Was  there  one  man?  I  think  there  was  one 
(Man,  I  saw  him  put  his  hand  upon  one  maa's  ehou!- 
ii.?r — his  left  hand.  There  was  not  a  ^reat  many 
Mien?      No. sir.      Bo  you  think  then  the  space  was 

■  •(ear?  Yes,  sir,  the  space  was  clear  from  tl^e 
M-isoner's  shoulders  up  to  his  head,  between  him 
:ind  Captain  Tolar  at  that  time.  What  was  be- 
) -.reen  To'ar  and  the  lower  part  of  his  body? 
.Some  men  leaned  to  one  side.  And  Tolar  when 
lie  fired  was  as  tar  Irom  the  prisoner  as  you  are 
trom  Colonel  Bomford?  Yes,  sir,  aimost  that 
•'istance.  Did  you  see  Tolar  draw  the  pistol  ? 
..'es.  fir.  Where  did  he  draw  it  from  ?  Kight 
I  mm  down  to  his  left  Kid?.  Did  he  have  on  a 
i^elt?  I  didn't  see  any  belt.  He  had  on  a  brown 
-hawl.  And  he  drew  it  from  under  the  shawl  ? 
Ves  sir.  V/lint  sort  of  a  pistol  was  it?  I? 
1  'oked  like  a  navy  repeater.  How  long  was  it? 
It  looked  like  about  a  toot  long.        You  saw  him 

•  ipawit?  Yes,  sir.  Did  see  him  cockit.  No, 
^ir.  Did  you  see  him  tiresentit?  I  did.  sir. 
How  long  an  aim  did  he  take  ?  But  a  very 
little  aim  before  he  fired.  Did  you  see  the 
f-tioke?  Yes,  sir.  You  saw  the  smoke  arise 
irom  Tolar's  pistol?  Yes,  sir.  Did  j-ou  see 
■fohn  Armstrong  there  ?  I  did,  sir.  Where 
u•,^s  Jiilin  standing  att'ie  time  Tolar  fired  ?  John 
was  standing  near  IVI'.  Tolar  — I  think  ngbt  at  the 
>ideof  him.  Which  side  ?  He  was  on  the  left 
hand  side.  Was  John  Armstrong  on  the  pave- 
nent?  Yes,  sir.  So  Tolar  was  standing  on 
the  pavement,  and  John  was  standing  on  the  pave- 
ment to  his  left  liand  side?  Yes,  sir.  How 
larwas  John  otT  from   Tolu"   at  that  time  ?        I 


didn't  take  much  notice,  he  didn't  seem  to  bo 
standing  very  far.  There  cou'd  not  another  man 
have  got  between  them,  Was  John  near  tho 
edge  of  thn  pavement?  He  was  on  the  pave- 
ment a  little.  John  was  on  the  paremen:  and 
Tolar  was  to  hisriiht?  Yes.  sir.  And  you 
think  there  was  space  tor  anotiier  man  betw-  en 
them  ?  No,  sir.  I  don't  think  there  was.  You 
noticed  Tolar's  shawl  ?  Yes,  sir.  Did  you  no- 
tice anything  peculiar  about  his  shawl  ?  No, 
sir.  Didn't  you  notice  that  his  shawl  wds  off 
his  arm  ?  I  never  paid  any  attention  to  its  be- 
ing off  his  arm.  Did  you  see  him  alter  he  fi'-ed  ? 
YbS,  sir  Did  you  have  your  eyes  fixed  on  him 
after  he  fired?  Yes,  sir.  From  the  lime  h.> 
fired  tiii  he  turned  off  ?  No,  sir,  not  ah  thetia.e. 
Did — you  notice  just  before  he  turned  off,  oid  you 
notice  that  his  shawl  was  ofi  hia  arm  1  No,  sir, 
I  didnt  notice.  Did  you  see  h:ia  throw  hit) 
shawl  back?  I  don't  know  that  1  did.  You 
didn't  see  that?  No,  sir.  Y<u  say  that  alter 
Tolar  fired  he  went  back  up  to  Mr.  Hinsdale's? 
He  stood  wi  eve  he  was  standing  lor  a  minute  or 
two.  And  then  went  back  to  Mr.  Hiu«dale'«  ? 
Yes,  sir.  I  was  ta'king  to  some  one,  and  when  I 
saw  him  again  lie  was  going  between  the  market 
house  and  Mr.  Hinsdale's  s'.ore.  You  don  t 
know  whether  he  went  through  the  market  house 
oramundit?  No.  sir.  When  he  got  up  to 
Mr.  Hinsdale's  stose,  did  you  see  lum  then  ?  Yes, 
sir.  Did  he  etasd  out  in  front  of  the  store,  or 
did  he  go  into  the  store  ?  He  went  into  the 
door  fronting  ouHayst-eet.  'i'olar  went  into 
the  door  frocting  on  Hay  street  V  Yea,  sir,  and 
tlien  he  passed  around  and  took  his  stand  in  the 
door  fronting  east.  That  store  of  Hinsdalt's  is 
a  corner  store  ?  Yes.  f-ir.  And  has  two  doors 
near  each  other?  Yes.  sir.  One  frontiig 
upon  Hay  street  and  the  other  toward  the  market 
house  ?  Yes,  sir.  A'jd  Ti;lar  went  into  the 
Hay  street  door  and  passed  around  and  t»><khi.'' 
star.d  in  the  door  which  was  Irorting  East? 
Yes,  sir.  How  locg  did  h.e  remain  there  ?  I 
could  not  say,  sir.  At  the  time  that  Tokir  fired 
the  pistol,  and  before  he  turned  off,  you  were 
there  near  him  ?  Yes,  sir,  I  kept  my  same  posi- 
tion except  stepped  back  a  little.  Now  when 
Tolar  turned  off  after  shooting  the  man,  did  any 
body  say  anything  to  him  ?  I  didn't  hear  any 
one.  Did  you  see  any  body  turn  round,  and 
siiy  to  him,  ""there  Captain,  you  have  killed  that 
poor  man  "  ?  No,  sir,  I  don't  think  I  did.  If 
tbat  remark  had  been  made  in  a  moderate  tone  of 
voice,  were  yon  near  enough  to  have  heard  it?  I 
don't  know  as  I  could  hear  it  distinctly,  almost 
every  one  around  was  talking.  You  were  near 
him  at  that  time  ?  Yes,  sir.  And  you  heard 
no  such  remark  as  that  ?  No,  sir.  And  you 
are  certain  that  you  did'nt  see  him  then,  throw 
back  his  shawl  as  he  turned  round  ?  No,  sir,  he 
moved  his  shoulders  just  a  little.  He  just  shrug- 
ged up  his  shoulders  V  Yes,  sir.  You  did'nt 
sec  him  throw  his  snawl  back?  No,  sir.  What 
did  Tolar  do  with  his  pistol?  I  don't  know 
what  became  of  it.  You  didn't  see  whether  he 
returned  it  to  the  place  where  begot  it  from  ?  I 
don't  think  he  did,  alter  he  fired  the  pistol  he 
moved  his  arm  back,  and  the  crowd  all  closed 
right  up.  IIow  many  people  do  you  think  were 
there  at  that  time — about  the  time  he  was  shot? 
I  don't  know,  sir.  Was  there  a  large  crowd? 
Yes,  sir,  a  pretty  good  crov\  d.  Both  white  and 
black  ?  Yes,  sir.  You  have  no  idea  as  to  the 
number— 75,  100,  200?  I  dontknow,  sir.  Were 
there  as  many  as  50?  Yes,  sir,  more  than  50. 
As  many  a.s  a  hundred  ?  I  could  not  say  and  be 
justified,  sir.  W  ere  there  about  as  many  blacks 
as  whites  ?       L  am  not  able  to  sav.        Did  you 
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go'there  armed  on  that  occasion  ?  No,  sir,  I 
AViis  not  cxpcctiii!^  any  8u<;li  a  tliina;  to  occur. 
You  carriucl  no  uriiifi  witli  ^ou  iit  all?  No,  sir. 
You  didn't,  have  a  pistol?  I  did  not.  Hut 
you  just  went  down  timro  because  you  lieanl 
Archy  was  to  be  tried,  and  you  wanted  to  see  how 
it  was  ?  Yes,  sir.  I  understood  you  to  say 
in  your  direct  exuminntion,  that  you  saw  Mr. 
Phillips  come  uj)?  Yes,  sir.  Where  did  he 
come  from  ;  wlucli  direction?  He  came  Ironi 
behind  nic.  Wiien  did  he  go  up  to  Captain 
Tolar?  I  never  saw  him  near  Captain  ToUir; 
be  was  on  the  outside  of  the  side  walk.  And 
yon  say  lie  had  a  pistol  in  his  hands  ?  Yes,  sir. 
What  sort  of  a  pistol  was  it?  It  was  a  small 
pistol,  one  of  those  small  four  barrelled  pistols. 
Which  liand  did  he  have  it  in  ?  lie  had  one 
hand  hold  of  the  breech,  and  the  barrel  was  lay- 
ing in  his  o'her  hand.  What  did  he  say? 
yomebody  asked  him,  "tr'am,  was  that  you  shot," 
and  he  turned  and  said,  "no,  I  didn't  yjet  a  chance 
to  shoot."  Did  you  see  him  make  any  effort 
to  shoot  ?  No,  sir.  Did  you  sec  him  press- 
ing into  the  crowd?  No,  sir.  You  didn't 
see  him  present  the  pistol  at  all  ?  No,  sir.  Did 
you  sec  the  pistol  distinctly  that  Phillips  had  in 
his  hands?  I  saw  it  what  I  could.  Now  I 
ask  you  if  j'ou  Saw  that  pistol  with  sufficient  dis- 
tinctness to  say  whether  it  was  a  navy  revolver? 
It  was  not  a  navy  revolver.  You  are  certain  of 
that?  Yes,  sir,  if  it  was,  it  was  smaller  than 
any  one  1  ever  saw  before.  That  was  all  you 
heard  Mr.  Phillips  say, — that  he  didn't  shoot,  be- 
cause he  didn't  get  a  chance?  lie  said  he  didn't 
get  a  chance  to  shoot. 

Redirect  examination  by  the  Counsel  for  the 
pros  cutiou : 

You  were  Rsked  by  the  gentleman  that  has  ju?t 
examine'l  you  whether,  when  you  were staiidmg 
in^^ideof  tho  market  himso,  near  Becky's  bench, 
you  could  have  seen  anybody  who  jumped  up  on 
it,  and  shouied  to  Iheerowi,  "look  out  boys!" 
I  could  liave  seen  it  if  I  looked.  You  mean  to 
BWfar  tfi.it.no  such  a  tliin;^  i.appened  ?  No,  sir, 
I  dnn't  know  wliethfr  it  did  or  not.  I  didn't  .see  it 
When  you  saw  Jlr.  Tobir,  aftei  he  tired  the  pistol 
do  you  mean  to  swear,  or  not.  tliat  he  didn't 
throw  his  shawl  off  his  shoulder?  No,  sir,  I 
didn't  fee  him  do  it.  Do  vou  know  wlietiier  he 
didiirn'it?  I  don't.  You  didn't  notice  him 
make  any  such  a  movement?  Ni",  sir.  Where 
did  vou  a;iy  that  .ToOn  Annstront;;  was  Ftandin< 
about  tiie  tiai'^  Tolar  shot?  He  was  standing 
near  him.  How  Idgh  is  the  pavement  fnnn  tlie 
earth  below?  It  is  not  more  than  about  six 
inches.  Did  vou  say  he  was  standing  on  the 
P'lvement  ?  Yes.  sir.  H-^  do  you  know? 
I  was  on  the  around  and  they  were  the  other  side 
of  me.  You  are  quite  sure  he  was  standing  on 

the  pavement?  Ye.s,  ^il•,  I  think  he  was  on  the 
pavement  And   ymx  «re  sure   the  Sheriff  was 

stinding  in  front  of  iMr  Wemyss  when  Archy  fell? 
Yes,  sir.  Was  the  Sherilf  nearer  tlie  wall  ol'tlie 
market  house  than  Beebee  was  ?  Yes,  sir.  The 
Sh- riff  and  Mr.  Wernys^s  then  had  the  market 
house  wall  on  their  ri^ht?  Yes,  sir.  And 
Beebee  on  the  lefc  ?  Yes  sir.  Was  the  Sheriff 
in  a  line  with  Beebee  and  ToUror  not?  I  don't 
hardly  think  he  was,  sir.  Tiie  pistol  shot  tired 
by  Tolar,  ia  vour  opinion,  did  not  range  wilh  the 
ShenfT?        No,  sir. 

On  motion,  the  Commission  adjourned,  to  meet  on 
Tuursday,  the  ~5th  instant  at  IC  o'clock,  A.  M. 


Raleigh,  N.  C,  July  25th.  1867. 
The  Commission  met  pursuant  to  adjournment. 
I'lesent,  all  the  racmbcrs    ol  the  Commission, 


the  Jadge  Advocate,  the  Counsel  for  the  prosecu- 
tion, the  accused,  and  their  Counsel. 

The  p'oc,ee(liii{;s  of  yesterday  were  then  read 
and  the  following  (^orreciions  were  made  in  witnesa 
Louis  Siidth's  to..<limciny  : 

Add  to  answer  of  witnejfl,  line  11.  pape  162. 
(Pamplilet,  page  18,  secontl  column,  line  2'J  from 
top  )  '"graspitiji  Hie  comfort  in  front  of  fhethoai.'* 
Line  16.  pat-t'  177,  (pMinphlet,  pajje  20,  fiist  col- 
umn line  3U  )  amend  the  question  to  riad  : — 
"  running  back  puiallcl  with  tlie  east  front  of  the 
market  house,''  and  strike  out  the  woids,"  to 
wliero  Tolir  was  stjinding,''  line  1.0,  sam-  pagp. 

Yevterdny'H  proceediiigs  were  then  read  and  ap. 
proved 

Dr  W  C  JIcDuFFiE.  awi^nefS  ftr 'he  prosccutioDt 
havmg  been  fir.-t  duly  sworn,  testified  as  follows  : 

Examined  by  the  Connsid  for  the  i  rosecuiion  : 

What  is  your  name  ?  W,  C.  Duflie.  Where 
do  you  reside?  In  Fnvetleville.  How  long 
liav«  you  been  living  there?  About  firtec.n 
years.  What  is  your  occupation  ?  Pliy.ician 
sir.  You  are  a  practitioner  of  medicine  ?  Yes, 
sir.  Did  you  know  ArchyBeel.ee?  No,  sir. 
not  personally  Did  you  know  him  by  sight? 
No.  sir.  Wereyou  in  Fayeiteviile   ontheHth 

of  February  last  ?  Yes,  sir.  Were  you  called 
upon  to  examine  a  person  who  was  woui.ded  that 
day  ?  Yes,  sir,  I  examined  a  colored  man  who 
was  Eaid  to  be  Archy  Beebee,  Where  were 
you  when  you  were  callud  upon?  I  was  be- 
tween the  market  house  and  Hin-dale's  drugstore, 
on  the  We,-t  side  of  the  market  hous-e.  Is  that 
Hinsdale's  drug  store  at  the  corner  of  Hay  street? 
Yes,  sir.  You  were  there  when  called  ?  Y-^s, 
sir.  I  was  called  by  the  Slieriff.  What  is  the 
name  of  the  .Sheriff?  Hardie.  Did  you  go  ? 
I  did,  sir, — I  wei.t  aiid  e.xaioined  the  wiund. 
What  did  you  2nd  was  the  condition  of  the  boy  ? 
Dyinsi:,  sir,  lie  was  insensible,  and  upon  examina- 
tion I  found  a  bullet  hole  in  the  back  of  his  head 
on  the  left  side  about  two  inches  from  his  ear 
about  upon  a  line  with  the  top  of  his  ear.  How 
far  did  the  bullet  penetrate  ?  It  did  not  go  out, 
sir  it  went  into  the  brain.  1  pn  bed  it  but  a  shot 
distance,  he  died  during  the  time  I  was  examining 
him — he  did  not  breathe  more  than  two  or  three 
times  while  I  was  examining  the  wtund. 
\yas  that  wound  the  cau-e  of  bis  death  ? 
Yes.  sir.  He  had  no  other  injury  upon  him  ; 
I  examin(-d  tiie  body  ;  no  other  injury  than  the 
bullet  hole  in  the  head.  Did  you  find  the  bul- 
let at  all?  No  sir.  IIow  far  did  you  insert 
the  probe?  Not  far,  jirobably  two  inches,  it 
was  all  soft  in  the  brain,  I  suppose  it  had  prob 
ably  lodged  against  the  skull  on  the  opposite 
side.  It  didn't  have  momentum  enough  to  go 
through.  Did  you  see  any  of  these  prisoners 
at  the  bar,  there  that  day  ?  I  don't  recollect 
that  1  did.  I  simply  examined  the  wound,  and 
the  Sheriff  siioke  of  calling  a  jury  of  inquest  or 
something,  and  I  went  oti.  Tncre  was  a  large 
number  of  persons  there.  Did  you  hear  any 
l)istol  shoot  ?  I  heard  it  from  where  I  was 
standing.  Were  you  at  Hindale's  store  when 
you  heard  the  pistol  ?  Yes  .sir.  Had  you 
been  at  the  market  house  at  all  that  day  ?  I 
suppose  I  had  several  times,  passing  bac'kwards 
and  forwards;  my  office  is  in  market  square. 
What  time  of  day  was  it  when  you  were  called? 
It  was  about  lour  o'clock  in  the  afternoon. 
What  time  was  it  when  you  heard  the  pistol 
shoot?  It  was  immediately  before  that.  Had 
you  noticed  any  crowd  at  the  market  house  ?  I 
don't  think  I  had,  prior  to  that  time  I  was 
aware  of  the  trial  going  on.  Did  I  undcstand 
you  to  s.ay  there  was  nothing  unusual  in  the 
crowd  that  attracted  your  attention  that  day? 
No  sir,  not  before  the   time  of  the  occurrem'-e. 
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Do  you  know  anythin,'?  further  of  the  deceased 

at  ail  ?  No  sir.  Is  there  any  light  at  all  you 
cau  throw  upon  the  subject?  No  sir;  lean- 
not  say  that  I  know  of  anything  ;  the  tlrst  I  knew 
of  it  was  the  excitement  at  the  time  of  thetirinf^ 
o(  the  pistol,  and  I  stijl  diJn'tgo  up  until  the 
Sheriff  saw  me  standing  there,  and  he  called  me 
and  I  went,  and  he  asked  me  to  examine  the 
man.  You  did  so?  Yes  sir.  Could  you 
tell  what  the  calilTC  of  the  bullet  was?  Well, 
sir,  it  was  not  a  very  large  bullet;  I  could  insert 
my  little  finger  in  it  up  to  the  nail;  I  suppose 
about  the  size  of  an  ordinary  repeater,  the  bullet 
of  an  ordinary  repeater. 

Cross  examination,  by  the  Counsel  for  the  ac- 
cused : 

1  understand  you  to  say  that  you  didn't  ob- 
serve any  unusual  crowd  there  that  dav  ?  No 
sir,  I  think  not,  before  the  occurrence.  Nor 
did  you  observe  anything  unusual,  of  any  sort, 
about  tlie  market  house?  No  sir,  I  didn't 
observe  anything.  That  you  had  been  at  the 
market  house  several  times  during  the  cou'-se  of 
the  day  ?  Yes  sir,  I  presume  I  liad ;  I  don't  re- 
collect now,  because  I  am  in  practice  constantly, 
and  would  be  out  of  town  all  day  sometimes;  I 
don't  know  whetiier  I  was  out  of  town  that  day 
or  not.  Hinsdale's  place  is  on  the  West  side? 
Yes  sir.  Your  office  is  on  which  side  of  the 
market  house?  North-east.  You  say  the  ball 
had  made  an  opening  that  you  could  put 
3'our  liLtlc  finger  in,  up  to  your  nail  ? 
sir.  That  was  all?  Yes  sir.  It 
through  the  skull  bone,  of  course? 
^ir,    ii   smooth     iiole     appiireiitly    winiout 

fractUFB  furthurtliau  the  sizeof  tlie  bullet.       

tiieba  1  hadn't  pierced  tiie  skull  on  tljc  other  side? 
1  dirt  uot  discover  it  sir,  it  was  not  visible.  You 
d  dn'L.^ee  any  of  the  prisoners  there  tliat  day?  I 
don't  recollect  seeing  a>iy  one  m  pailieularf  there 
w^ra  officer^  there,  and  a  good  many  people, 
b;iCk  and  white.  IIow  much  of  a  crowd  do 
you  suppose?  I  don't  know  eir,  a  luu  dred 
pribibly.  Allcolo  -,  s.r?  Yes,  sir,  of  every 
"lescriiJtioD.  More  of  one  than    another  coloi  .2" 

I  d.iij'L  know  ;  perhaos  m  .re  white  persons  thsn 
black.  tlow  long  before  that  iiad  y(ui  bci^n  at 
tlie  ma-ket  hou%e?  Well  I  was  between  those 
d  U'<  i-to -es  several  t  ines;  I  don't  know  that  I  was 
SI  the  market  li'ou-e  be'oie.  Were  you  past  the 
maik«t  hou,->e  wide  liebee  was  bjing  tiif  d  ?  Yes 
sir.    I  ihiiik  I  oas.-ed  the    west  end  of  the  inarke.l 


Yes 
was 
Yes 
any 
And 


house,  from  Mr.  Smith'-  !>■  ni,^  store  to  Mr.  Hins 
dale  s;  I  pa  o^  d  mm  diat  ly  by  the  irimket  hou  e 
ot   course.  T^e  West  ti  le  ?  Yes,    sir,    tuis 

occurrence  took  pi. tee  on  tl)e  e.ist  side  of  the  mar- 
ketliousK,  and  if  t:iere  had  been  a  large  crowd 
theie  I  don't,  know  that  I  could  have  ."eerj  it  unle.-js 
it  hud  been  very  hirge  Mow  lou},'  is  t'e  market 

house  I'lom  east  to  West?  I  don't  know,  sir 
eijihiy  or  one  hundred  feet  I  suppose.  I  believe  it 
IS  ^qual•e.  You  soeak  of  iiii->  pistol  tKat  was 
u-ed,  as  one  of  ordinary  tiz  ; — an  ordinary  repea- 
ter ?  Well  iliiit  is  my  idea  of  it,  that  is  what  I 
think  it  was.  WliHtis  your  idea  of  an  ordinal  x 
repeater.?  The  five  shooter  as  they  are  callerl; 
I  ave  been  acciitomed  to  seeing  them  a  good 
deal,  I  suppose  the  ball  was  about  that  size— that 
is  as  near  as  I  can  Jurlge  About  what  size  pis. 
tol  w  uld  it  be  '!  Weil,  from  ten  inches  to  a  foot 
in  lent-ih  I  .suppose.  Would  it  be  a  navj  revidv 
er?  I  think  they  are  lousjer  sir,  cany  a  larger 
ball  than  th  at.  It  could  not  be  such  a  one  ?  I 
don't  think  the  ball  was  as  large,  sir, 

Ke-direct  examination,  by  the  Counsel  for  the 
prosecution : 

Are  you  very  familiar  with  arms?  No,  sir. 
Can  yon  proBouuco  with  certainty  upou  the  calibre 


of  n  gun  or  pistol  from  the  bullet  ?        I  dont  think 
I  can. 

IvoEEKT  W  ITaroie.  a  witness  for  tlie  propecu- 
tion,  liavmi:  been  first  duly  sworn,  testified  as  fol- 
lows: 
jixaiTiined  by  the  Counsel  for  the  prosecution, 
What  i-(  your  name  ?  Rohpit  W.  Hard.'e,  sir, 
Whf-ie  do  you  reside  ?  In  Fayettevi  le,  North' 
Carolina.  What  is  youroccu.  atiun  ?  Sherifif 
of  Cumberland  connty,  sir.  Are  you  acquainted 
with  Arcliy  Bsebfe?  I  was  nr.  Wl  en  did 
you  see  him  lastfdive?  On  th^  11  th  of  F.-brua- 
ry  Give  an  account  of  all  that  happened  that 
day  from  the  time  you  first  saw  him  in  the  day, 
until  y(ui  last  saw  him  ?  At  3  o'clock — within  a 
few  minutes  ot  :i  o'clock,  upon  the  1 1th  of  Februa- 
ry, in  accordance  with  my  ordMV,!  w.'-nttothe 
Suard  house  mi  Fnyettevilie.  I  hud  no  jnil,  my  jiil 
having  been  burnt-d.  I  went  to  the  guard  houso 
or  started  to  the  guard  iiou-ie,  I  had  ordered  the 
Town  police  tomeet  me  tliere  precisely  at  cJo'c'cck, 
and  I  g"t  about  seventy  five  yards  Irom  the  guard 
house,  when  I  saw  them  at  the  door.  I  gave 
them  a  sign,  and  they  went  in  and  broutfht  Archy 
Becbee   out.  Woo    are  the   town   po'ice   you 

speak  of  that  were  there  ?  Idy  Deputy,  a  man 
by  tiie  name  of  Wemyss.  B'-nd,  "the  town  Consta- 
Ijle;  Sam  Fai  cLth,  the  chief  o'  tlieniifh'  police; 
Georg.'^  Hovnrind.  a  man  by  the  nurie  of  Brown, 
Daniel  McGuire  ;  and  I  am  not  certain  as  to  the 
otliHi-,  I  tidnk  he  was  sick.  'What  occurred  then  ? 
They  came  out:  I  w-nt  in  fiont  of  them,  to  the 
Magistrates'  room  wh'ch  is  in  the  town  hall,  over 
themarket.  How  faris  the  jruaid  liocse  fyom 
the  market  house?  Betwe  m  three  fifty  and 
fi,ui'-hundred  feet  "Was  there  any  di.siuvbance 
in  yoU'-  passatfe  from  the  guard  house  to  the 
market  hon  e?  fNo  ."ir,  t' ere  was  •some  crowd 
I  passed  through  the  crowd  at  the  bead  of  the 
prisoner.  We  went  up  into  the  market  house. 
You   say  there  was  some    crowd  ?  Yes,  sir. 

How  many  in  that  crowd  do  you  suppo  e  ?  I 
^uppose  there   were  30   or  40.  Did   you  notice 

any  one  in  the  crowd?  No,  sir,  I  just  walk' d 
right  through  them.  Can'tyou  mentiiin  a  single 
indiviiiual  in  that  crowd?  I  don't  think  I 
could,  sir.  I  dian't  p  ly  attention  to  any  individual 
sir.  Is  it  imp  ssible  to  name  a  single  man  who 
wa^  in  thit  ciowd?  I  doa't   recollect;  a   single 

individual  th<t  was  there.  I  passed  right  throub-b 
the  crowd.  \\  a.^  there  anytniag  said  to  you? 
iVot  a  v.ord.  Anything  said  to  the  prisoner? 
Not  a  word,  sir.  We  passed  through  ttie  c  owd, 
and  went  up  stairs  in  the  rua'ket  house.  Who 
went  up  with  you,  sir  ?  All  the  police.  I  was 
in  front  of  the  prisoner,  the  others  behind  the 
prison  r,  Mr  Wemyss  and  Mr.  Faircloih  h^v  ng 
hold  of  the  prisoner^and  the  others  behind  them, 
and  I  immediately  in  I'ront  ot  the  prisoner.     AVhen 

v/e  got  there  Duncan  G.  McUae  aske(=t .         We 

don't  want  to  hear  whit  any  one  said.  Who  did 
you  find  in  the  town  hall  ?  I  found  Duncan  G. 
McKie,  James  W.  Strange,  Joseph  Arey.  John 
W.  Lett,  French  Strangi-,  the  County  Solicitor, 
Thomas  H.  Massey,  I  think  was  all  at  tbHt  time. 
You  think  those  were  all  that  time?  Yes,  sir. 
What  happened  after  you  got  u,i  stairs?  I  then 
went  after  W.  II.  Horn,  Counsel  for  the  prisoner, 
and  t"enat  the  request  of  Archy  Hetbee,  I  went 
a  ter  Dennis  Hogaus,  his  uncle;  but  first  let  me  sa.y 
Miss  Massey  and  hermnther  weie  there.  Were 
they  in  the  room  when  vou  went  up  with  the  priso- 
ner ?  Eithtjr  then  or  after  I  returned  from  after 
Captain  Horn,  I  cannot  tell  which  ;  I  think  when 
I  retur  ed  from  Captain  Hiuu.  How  long  were 
you  absent  ?  But  a  very  few  minutes,  i-ir.  Cap- 
tiiin  Horn's  office  was  not  more  tban  a  hundred 
yards.  How  far  did  you  have  to  go  lor  Dennis 
Hogans?        It  occupied  some  little  time    to  find 
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bitn  ;  he  wns  not  farnO;  be  was  in  the  market 
house,  and  I  bad  to  go  to  the  U!>p?r  end  to  hnd 
him.  Which  fl". you  all  theupoor  ciul  ?  The 
West  end.  Did  you  notice  whether  tho  ci-nwd 
was  l..riri;r  or  sinaihip  when  you  wentdown  stairs  ? 
I  sccMtud  to  be  about  thisunf.  Did  ynu  nntic; 
iinj  disturbance?         Not  fl  pwticle.  Who   did 

you  find  up  stairs  when  you  I  eturiied  ?  I  found 
Mitis  Massey  and  her  mother.  Were  any  poisons 
g..ne  7  They  wei-e  all  there  thit  I  left  there, 
and  an  old  woman  by  the  name  oi'Doly  Stewart,  a 
colored  woman,  and  an  id<l  m.in  by  the  name  of 
Watthew  Moifran.  "What  was  ih  •  object  of  that 
meetinjr?  The  object  of  th.^t  m>-eiing  was  a 
preliminary  examination  for  an  assault.  You 
inustuot  tell  wh  it  he  did  ;  it  was  a  prrliminary 
examination  forsomeoffVnce  that  was  allepd  a^-ainst 
liim  ?  Yes,  sir.  D'd  the  examination  take  place 
upstairs?  Yen,  sir.  Who  whs  the  presiding; 
magistrate?        Duncan    (J.     McKac  Did  any 

one  as^i.-it  him?  Ye.s  sir,  Joseph  Arey,  James 
W.  strange  iiud  John  V/  L-tt.  I  wnnt  you  at- 
nearly  as  >ou  can,  to  desciibe  accurately  the  posi- 
tion of  the  parties  in  that  room  whil-  this  exami- 
nation was  goinff  on.  nnd  fjive  a  description  of  the 
room; — vvl.at  is  h  i  ze  ot  the  room?  I  don't 
know  ttiat  1  cm  jo  ihJt  exactly  ;  the  room  is 
probably  30  or  40  IV'et  square.  IJow  many  win 
dews  iueacb  end,  the  ea>t  to  begin  with.  Two 
and  a  door.  Does  the  door  open  to  the  stairs? 
No  sir,  it  opens  to  the  main  building^.  The  build- 
ing is  a  two  story  building.  There  arc  wings  east 
and  we-t,  one  story.  Tiiis  door  leads  out  to  the 
t'  p  of  the  wing.  The  top  of  the  wing  is  like  a 
floor  inclined  enough  to  allow  water  to  run  ofJ'. 
How  wide  is  the  rnof?  It  is  about  25  feet,  1 
should  say.  v  I^  there  any  railing  or  raidding  or 
anything"  around  it  ?  'I'hcre  is  a  balustrade 
around  it  two  and  a  half  feet  high,  probably. 
As  I  understand  you  there  are  two  windows  and  a 
door  that  open  on  that?  Yes,  sir.  Was  that 
door  opened  or  closed?  I  presume  it  was  closed; 
it  vvas  a  cold  day.  You  can't  say  ?  No  sir, 
I  didn't  notice  it.  The  north  and  south  side, 
are  there  any  windows  on  them  ?  Yes  sir,  four 
on  ench  side.  On  the  wi-st  ei;d  ?  The  west 
end  has  a  door  and  window  exactly  corresponding 
with  the  east  end.  One  door  and  one  window  ? 
One  (.oor  and  two  windows.  The  balcony  is 
nothing  but  the  rr.of  of  th^i  first  story  ?  Yes, 
sir.  And  it  is  about  25  feet  wide?  Yes,  sir. 
Tlie  inside  of  this  room  is  how  many  feet  square? 
1  suppose  30  or  10  feet.  Is  there  any  subdivi- 
siou  of  the  floor  up  there?  All  in  one  room  sir. 
Where  the  steps  come  up  from  the  market  hou.se, 
hi:W  are  you  facing"  whea  you  come  through  the 
door,  north,  South,  ea?t,  or  west?  When  you 
go  up  and  get  to  the  he  ad  of  tlie  stairs,  you  wouid 
be  facing  noroh.  Whi-n  you  open  the  door  and 
enter  the  room  you  would  be  facing  north  ?  Yes 
Kir.  Taking  the  e^ist  fr(mt  of  that  room,  how 
far  towards  the  middle  of  the  east  front  docs  that 
door  fall?  It  is  right  in  the  center.  You 
land  then,  about  tlie  center  of  the  enst  end  of  the 
room?  Yes,  sir  When  you  ca-uO  back  and 
eiiter-'d  at  that  de.or  whore  was  Major  McRae  sit 
ting  ?  lie  was  sitting  at  his  l'»ble,  upon  the  West 
end  of  the  room  sir.  is  that  table  in  the  middle 
of  the  west  end  ?  It  is  near  the  stov,  sir. 
Where  is  the  sto>e?  In  the  north  west  corn,  r, — 
no—  it  is  in  the  south  west  corner.  The  stove  is 
in  the  southwest  corner,  ;ind  ilii.s  table  is  near  the 
BtoTe?  Yes,  sir.  Was  ho  sitting  behind  the 
table,  near  the  stove.  Where  was  the  prisoner 
Beebee  seated  that  day?  There  was— I  don't 
know  what  it  was  built  lor — but  it  makes  a  seat, — 
something  like  a  bench  or  a  double  bench,  one 
facing  one  way,  and  one  another.     Beebrc  wa? 


sittinfj  there.  Was  he  facing  the  committing 
magistrate?  The  committing  magistrate  was 
to  his  right  sir.  It  was  a   sort  of  an    armed 

settee?  No  sir,  just  like  two  ben';he3  put 
together  without  backs.  Major  MeRae  was 
seated  you  say  at  that  table. —  wa^^jany  one  goatid 
there  with  him  ?  Theothersw  reseated  around 
him.  .Who  was?  J;ime3  W.  Strange.  Mr. 
Arey  and  Mr  Lett; — they  were  sitting  a  ound  as 
ncir  the  stove  as  they  could  and  be  comfortable. 
How  lung  did  the  examinaiion  la^t  afte'  you  went 
up  the  second  ti^ne  ?  I  suppose  it  lasted  some- 
thing like  half  an  hour,  sir.  Were  you  ordered 
to  take  the  prisoner  back?  Yes,  sir.  Did  you 
feel  any  apprehension  ab'iut  his  safety?  I  did 
not,  sir.  You  had  no  reason  to  apprehend  dan- 
ger ?  No,  sir  I  otlieved  I  had  sullicieat  force 
to  protect  the  prisoner  and  prevent  a  rescue  Do 
you  believe  now  if  you  had  had  sufficient  force  you 
could  have  protected  him  ?  No  sir;  I  could  not 
guard  against  the  pistol  shot.  sir.  Who  went 
out  of  the  door  first  to  go  down  stairs?  Miss 
Mass,y  anl  he-  mother,  and  Mr.  Bnn'l,  I  think" 
went  with  them.  Israel  Bend  ?  Yes  sir,  the 
town  constable.  Did  thev  go  out  together  ?— 
Yes  sir,  he  went  to  accompany  them  to  the  car- 
riage.  They  went  out  together.  Did  you  <ro 
out.at  that  lime  ?  No,  sir.  They  left  you  there? 
Yes,  sir.  Did  they  leave  all  the  others  thc-e? 

Yes,  sir.  How  long  after  thev  had  gone  out  be- 
fore some  one  els^  left  the  r  om  ?  I  think  I  ivas 
next  No  one  else  had  left  before  you  left?  Nt 
that  I  noticed.  Who  left  with  you?  The 
prisoner  was  ordered  in  my  eustod'y.  I  started 
with  him.  Mr.  Wemyss  was  on  his  right  sid  ; : 
j'rr.  Bond  had  returned  before  I  started.  How 
long  w.\s  his  absence  ?  Not  more  than  a  minute 
or  two;  ju:t  time  to  walk  down  apparently  and 
come  ba?k.  Mr.  Wemyss  was  on  his  rijrhtside; 
Mr.  Faircloth  upon  his  left ;  I  was  immediately  in 
front,  and  the  other  polije  were  in  the  rear.  I 
came  down  stairs  in  that  position.  Describe 
those  positio  s  again.  Mr.  Wemyss  on  his  right 
with  his  thumb  fastened  by  a  twitch,  Mr.  Fair- 
clotb  lock_ga  arm  with  him  on  the  left;  I  was  in 
front,  and  the  balance  of  the  police  vi'ero  behind 
^'nn.  We  came  down  stairs  in  that  way,  and 
when  we  got  down,  I  saw  there  was  some  "crowd, 
and  I  said  '  Gentlemen  make  wayl"  Before 
you  got  down  stairs  did  you  notice  any  crowd? 
No,  sir,  I  could  not  see.  Are  there  not  two  flights 
of  stairs. — a  pair  of  stairs,  a  landing  and  then  an- 
other pair  ?  Yes.  sir,  but  you  cau't  see  '"rom 
that  lai.ding.  After  you  go  out  of  the  door  oa- 
the  landing,  h^w  many  steps  is  it  down  to  the 
fiior  of  tile  market  house  ?  Yon  go  down  some 
sev'n  or  eight  steps  and  turn.  There  is  a  door 
right  there,  where  there  was  a  policeman  station- 
ed ;  and  then  there  are  three  or  four  rickety  steps 
fuithsr  down  to  the  floor.  Whea  you  got  to  the 
bottom  of  that  last  step,  on  th.^  floor  of  the  market 
house,  which  wa.y  were  you  lacing?  East,  sir. 
H  pw  many  steps  would  it  take  you,  from  the  ^-ot- 
tom  of  the  steps,  to  come  plumb  against  the  wall 
ofthemaiket  house,  in  a  straight  line?  Jt  is 
probably  four  steps;  twelve  or  lourteen  feet. 
When  you  opened  that  door  could  you  see  the 
crowd?  Une  step,  aad  I  could-  As  soon  as 
you  stepped  through  the  door?  Yes  sir,  then  I 
could.  Was  the  crowd  any  larger  than  when 
you  went  up  stairs  ?  I  think  not  sir.  D  d 
you  pause  a  moment  when  you  got  on  that  step? 
i  didn't  pause  there,  I  went  on  to  the  floor  of  the 
mark^  t, — a  brick  floor.  \  ou  didn't  pause  till  you 
got  to  the  brick  floor  ?  No  eh;  when  I  got  there 
I  noticed  the  others  were  not  following  ma  as  close 
as  desired,  and  I  turned  around  and  asked  them 
what  was  tDe  matter,  and  in  a  moment  they  came 
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up.  You  started  Jown  the  stair?,  you  and  that 
party?  I  was  just  a  step  ah»ad  of  them.  When 
Tou  got  to  thu  first  landiDg  you  were  to- 
gether? Yes,  sir.  But  you  noticed  when 
you  got  on  the  floor  of  the  market  bouse  that 
they  bad  paused  on  the  tirst  landing?  Yes,  sir. 
That  WHS  the  fiist  time  that  you  had  noticed 
it?  Yes,  sir.  Did  you  notice  any  reason  for 
■tn'o    panic?        No,  sir  Ynu    didut   see    any- 

thirg?  Ixo.sir.  Do  you  liiiow  now  wliat  caused 
it  ?  i  do  not  sir.  Did  the  prisoner  in  your  prcs 
enee  shuvv  any  unwillingness  to  come  out  ot  that 
door  ?  Not  in  my  pretence  Did  he  manif  st 
any  trepidation  in  iacintc  the  crowd  ?  He  was 
much  alarm  d  upstair.- — ,at  least!  judged  so  from 
his  lijok^.  Wa8  I  here  any  outcry  in  that  crowd  ? 
Not  a  woid  up  to  tliat  moineut.  You  told  the 
officers  to  cino  on?  Yes,  sir.  They  did 
come  on?  Y.-s,  sir.  Wliat  happened  then? 
To  get  out  of  the  market  house  on  to  the  pave 
ment,  to  start  for  the  guard  house,  we  have  to  go 
undrr  an  arch  on  the  eastern  side.  They  were 
close  heliind  n.e,  Wemyss  and  the  prisoner,  as  I 
deecrib-d  them  :  I  heard  some  one  cay,  "Damn 
him.  ^'ive  him  up,  I  demand  him"  The  party 
wa>  hid  fritm  me  on  accosnt  of  the  brick  wall  of 
this  arch  :  I  ln^tantly  tuiutd  aid  saw  a  hand,  ap 
parently  trying  to  oatch  t  e  prisoner.  Of  cou-i<e 
as  an  officer,  your  attention  was  attracted  when 
you  heard  some  one  demand  your  prisoner? — Yes, 
sir.  You  instantly  turned  ?  I  did, sir.  And 
as  you  tumed  you  saw  this  luiud?  Yes,  sir. 
Whose  hand  was  it,  Mr,  Hardie?  I  would  not 
say  as  a  fixed  fact,  the  best  impression  that  I  had, 
it  was  Mr.  Powers'.  Have  you  a  decided  impres- 
sion ?  Yes.  sir,  a  decided  impression,  though  I 
don't  know  the  fact  How  soon  did  you  see  Mr. 
Powers  aft.-ir  you  had  caught  his  hand?  Iin- 
niediately  I  caught  him  and  pushed  him  off.  Did 
you  look  in  that  direction  ?  My  attention,  my 
■whole  attention — was  turned  to  the  boy.  I.'^aid 
'•  stand  back,  the  prisoner  is  in  my  custody  and  I 
■will  protect  him."  1  said  '•  men  use  your  clubs." 
I  saw  another  hand  from  behind  him.  M'-  Bond 
instantly  cauglit  him,  whoever  it  was.  Bo  you 
know  who  it  was?  1  do  not,  sir.  Have  you 
any  decided  impicssi"n?  No,  I  have  not 
You  heard  the  voice  that  cried  out  •'  we  demand 
the  prisoner?  Yea,  sir.  Did  you  know  that 
voice?  I  think  it  was  Mr.  Powers.  You 
know  him  well  ?  I  am  not  very  well  acquainted 
with  him.  Mr.  Hardi'^  it  is  a  painful  uuty  fi.r 
you  to  testify  in  this  case?  No,  sir,  I  am  here 
to  tell  the  truth,  the  whole  truth,  and  nothing  hut 
the  truth,  and  I  am  going  to  doit.  You 
say  you  aie  familiar  with  Powers  •voice  ? 
I  am  tolerably  so,  but  it  was  r.ot  his 
voice  so  much,  it  was  the  appearance  of 
the  man,  being  poxuiarked,  that  at  racted  my  at- 
tention. Did  \ou  notice  the  p'lx-marks?  Yes 
I  noticed  the  pox-mark.s  when  I  caught  him.  on 
the  side  of  the  face.  You  tbink  you  recognized 
his  voice?  I  thought  it  was  his,  I  would  not  be 
positive  about  his  voice,  I  am  not  suthciently 
lamiliar  with  his  voice  to  speak  of  that  positively. 
The  chief  ground  upon  which  you  based  vour 
opinion  was  the  fact  of  his  being  pos-marked? 
Yes  sir.  I)''  you  see  the  man  here?  Yes, 
Kir.  You  didn't  see  w  ho  made  the  second  attack. 
No,  sir,  I  saw  Mr.  liond  got  him.  I  tbi  k  he 
went  down  with  him  ;  and  at  that  moment  there 
■was  an  attack  in  front.  Do  you  know  who  it 
was.  1  think  it  was  Monk,  t  hoard  very  dis- 
tinctly the  blow.  The  blow  struck  at  the"  pris- 
oner? At  the  man  who  made  the  attack  on  him 
in  front.  You  think  it  was  Monk — did  you  see 
bim?  I  think  I  saw  him.  You  thought  you 
saw  him — is  that  your  impression   now?        Ye?, 


sir.  Is  it  a  decided  impression?  Yes,  sir. 
Did  he  have  any  v/eanon .'  I  did  not  see  any, 
.'ir.  Did  you  see  any  weapons  in  the  hand  of 
any  one  ?  I  did  not,  sir.  Had  you  seen, 
from  the  time  you  left  the  door  on  the  steps, 
to  the  time  we  are  speaking  of  now, 
any    newsp-apers  ?  No,     sir.   not  up     to   that 

time?        As   I  now  understand   it,  y  lU  have  got 
about  to  the  point   where   you   turned  out  of   ihe 
arch  ?        Yes,    sir.         Where     were  you     then  ? 
On  the  pavem;  nt,  just  turning      They  had  made  a 
circle  around  us,  and  I  then   started.         Was   the 
crowd  pressing  on  you  ?        My    o  der   to  use  the 
clubs   hiid   relieved   the  press   «   little.      We  then 
started  facing  south      The   walk  seemed  to  be  ap- 
parently clear.        Was  that  the  direction  toward 
the  guard  house?        Yes,  sir,  due  south.        Had 
you    got  outside  of  the   point  where  the  market 
house  reaches  to  ?         No,  sir,  we  never  got  to  the 
coiner  of   the  market;    we  got    tour  or  tire  steps 
when  Beebee  made  a  tremendous  effirt  to   escape, 
and  from  some  cause  they  all  came-iown  together, 
Wemyss,   the  prisoner,    and   Fai^ cloth.         What 
do  you  mean  by   a  tremendous   tffjrt  to  escape  ? 
What  was  he  doing?         He  used  all  h  s  strength, 
jumped,  jerked  and  bounded  to    get   away.         Did 
he  say   anything?         Not  a    word   that  I  heard. 
He  Seemed  to  be  very  much  alarmed.         "Was  the 
crowd  nfiisy  or  still  ?        There    was    not   much 
noise.     There  were  exclamations  of  "Give  htm  up  ! 
Givehimup!"     "  I  demand  hitn!"     I  saw  no  great 
outburst.        Do  you  know   how  many    times  you 
heard  that  cry  ?        I    think  I   heard  it  twice,  sir. 
Well,  sir,  ho  made  this  bound  or  effort   to  escape. 
Were  you  afraid  he  would   get   away?        I   was 
a  raid  he-\Tould  get  away,  and  I  was  fearful  they 
w.iuld  kill  him.     If  hego'taway  I  wasfeaiful,'after 
the  effort  that  had  been  made,  "that  they  would  kill 
bim.        Was  lie  trying  to  escape  from  you  or  the 
crowd  ?    He  was  trying  to  escape  from  the  officers; 
what  his  object  was,  of  bourscl  could  not  tell.  _   It 
was  during  the  midst  of  this  uproar  around  him? 
Yes,  sir.        How    many  times  had  he  been  as- 
saulted; liow  many  rushes  had  been  made  at  him  ? 
It  was  all  in  one  riish.    There  were  three  that  £ 
knew  of  certain,  who  rushed  at  him.         How 
long  was  it— how  many  moments  from  the  time 
that  you  got  to  the  foot  of  the  steps  to  the  time 
when  he  made  this  effort  to  escape;   I  -want  to 
know  whether  it  was  all  simultaneous.        It  -was 
as  quick  as  could  be  done.        iMr.    Hardie,  did 
you  see  any  lire-arms  in  the  crowd  that  day,  up  to 
that  time?*       I  did  not,  sir.        Did  you  see  any 
knife  fall  in  the  crowd?        I  did  not  see  it,  I 
heard  it:— I  heard  a  metal  fall.  •      Was  that  the 
time  this  effort  happened,  or  alterwards?        Im- 
mediately before,  sir.        Immediately  before  that 
you  heard  a  strike  corresponding  to  the  clash  of 
a  knife?        Yes,  sir,  and  I  distinctly  heard  the 
striking  of  a  club,  and  I  heard  a  man  say,  "  damn 
it,  thej' have  broke  my  arm,  I  believe."        You 
heard  the  striking  of  a  club,  the  man's  exclaraa- 
tior,  and  thefallof  a  knife?        Yes,  sir.     Where 
is  that  knife  ?        I  never  saw  it,  sir.        Who  pick- 
ed it  up  that  day.        I  dont  kno-w,  I  only  know 
from  hearsay,   sir.        Have  you   never  seen    it 
since :'        I  never  have,  sir.        Did  you  see  it  that 
d'dy,  sir?        No,  sir,  I   saw  no  Aveapons  in   the 
hands  of  any  one,  sir.        You  only  know  from 
hcarsav,  what  has  become  of  the  knife ;  do  you 
know  from  hearsay  what  has  become  of  it?        I 

only  heard Don't  tell  me ;  I  merely  wanted 

to  know  whether  yon  have  ai  y  knowledge  where 
it  can  be  found?  No,  sir.  What  happened 
after  this  cllbrt  of  Beebee  to  escape?  When 
they  all  fell,  I  was  fearful  he  would  escape;  I  step- 
ped down  and  caught  him  by  the  l-ack  of  the  col- 
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lar, ;  tlic}'  all  raised  up  together.  He  Lad  a 
stnii^gle  iind  a  fall,  and  tbe  coustablc  and  officers 
went  down  with  Iiim*  Yes,  sir.  Did  you 
notice  whether  lie  had  on  any  conirorter  that  day  y 
lie  had  soinethinj^  round  Ins  neck.  Did  you 
have  him  l>y  thaty  No,  liir,  I  had  him  behind 
the  neck.  Did  any  one  have  liim  in  froiit  at 
tliattinie?  No,  sir.  Were  you  sUinding  be- 
hind him '!  I  was  standing  behind  him,  sir. 
You  raised  hin»  up,  did  youV  I  stooped  down 
to  assist  to  raise  him,  and  as  lie  t^ot  up  straight, 
!i  pistol  or  a  gun  was  lired,  from  immediately 
behiiul  him,  as  I  siipjosed ;  tlie  ball  passed  through 
ray  hair,  aiideiitcri'd  liis  lieadjust  over  my  knuck- 
les. Did  he  (all  instantly  '!  He  didn'"t  tall,  he 
sank.  Make  any  outcry  ?  No,  sir,  only  a 
f»roan.  Did  he  die  immediately  ?  Tlicre  was 
:i  gentleman  passing  not  farotf,  1  hollored  toliim 
10  run  to  y\x.  Hinsdale's,  and  a  physician  there. 
Dr.  ilcDuflie,  heard  my  voice,  and  came  imme- 
diately ;  I  said,  "  Doctor  can  any  thingbe  done  to 
liim;"  he  asked  me  tor  some  water,'  1  turned 
around  to  the  stand  of  a  woman  by  the  name  f)f 
Becky  Jenkins,  and  asked  her  for  some  water,  I 
lianded  ittoDr  McDuffie  ;  at  tliat  moment  1  saw 
Dr.  Hague  go  by ;  I  called  him  ;  he  came  in,  and 
they  both  said  lie  would  die  in  a  minute.  Did 
he  die  from  the  pistol  shot  V  I  suppose  so. 
He  received  no  other  wound  that  you  are  aware 
of?  No,  sir.  Did  you  see  wljo  shot  that 
pistol?  I  did  not,  sir;  it  was  iired  behind  me. 
You  are  confident?  Yes,  sir.  Can  you  de- 
scribe the  relative  positions  of  the  prisoner  and 
Mr.  Wemyss,  at  the  time  the  pistol  was  fired  ? 
The  ]irisoner  was  facing  due  south,  on  the  pave- 
ment, Mr.  Wemyss  was  upon  Iiis  riglithand,  i>Ir. 
Fairo'.oth  was  \ipon  liis  left;  I  was  behind  him  ; 
I  say  behind  him,  I  dont  know  that  it  was  exactly 
behind  him,  I  may  have  been  ooverlug  llr.  Wem- 
yss partly;  partly  behiud  the  prisoner  and  partly 
behind  Wemyssf  What  was  your  reason  for 
thinking  the'bullet  p:isscd  through  your  hair? 
It  produced  a  sensation  that  I  have  never  expe- 
rienced before,  I  supposed  I  was  shot,  and  put  my 
hand  to  my  head  to  see  if  I  was  shot ;  it  produced 
a  burning  about  ray  ear.  Was  any  hair  cut? 
There  was  short  hair  there,  I  could  "pull  it  out. 
Could  you  see  where  the  ballet  had  cut  a  lock 
away  ?  No  sir,  I  fcould  only  judge  from  the  short 
liair  coming  out.  Have  you  ever  been  un- 
der fire  in  battle  ?  ^o  sir.  Have  you  ever 
had  a  pistol  shot  at  you  that  you  are  aware  of? 
No  sir.  Have  you  ever  had -a  pistol  fired  very 
close  to  your  ear?  I  have  never  had  a  pistol, 
I  have  had  a  gun  fired  immediately  at  my  ear. 
Did  it  produce  the  same  sensation  ?  No  sir. 
Did  you  look  around  to  see  where  the  noise  came 
from"?  I  did  not  sir,  not  for  an  instant.  It  was 
au  instant  before  I  looked  round,  and  I  saw  one  or 
two  persons  coming  to  me,  or  I  supposed  they  were 
coming  to  me.  How  far  v.-as  the  prisoner  from 
the  edge  of  the  market  house  when  he  «\-as  shot? 
The  sidewalk  I  suppose  to  be  about  eight  feet  wide 
sir;  I  suppose  he  was  five  feet  from  the  market 
house  wall.  About  three  feet  from  the  edge  of 
the  sidewalk?  Yes,  sir.  And  I  understand 
you,  nearly  at  the  corner  ?  Very  near  the  cor- 
ner. Toe  bullet  came  from  his  rear?  Yes, 
sir.  And  struck  him  just  behind  the  left  ear? 
Y''es  sir,  within  two  inches  of  his  left  ear,  sir. 
Which  way  was  his  face  turned,  due  south?  I 
think  it  was  ;  in  fact  I  know  it  was.  Did  you 
look  around  in  the  direction  the  shot  seemeS  to 
come  from?  Yes  sir.  'Who  did  you  see? 
I  didn't  look  all  the  way  round,  I  only  saw  Mr. 
Phillips  making  his  way  through  she  crowd  ;  and 
my  attention  was  immediately  attracted  by  a  noise 
in  front,  and  1  lonki'd  around  and   saw  Mr.    -iame.-- 


L.  Nixon,  just  at  that  moment  catch  Monk,  and  af- 
ter a  good  deal  of  shufllinf?  carry  him  off.  Was 
Mr.  Phillips  the  only  person  you  saw  that  you  re- 
cognized ?  He  wa.^  the  onlv  one,  it  was  only  an 
instant,  I  just  turned  my  head,  my  attention  was 
attracted  in  front  of  me.  Phillips  was  the  only 
person  ?  Tikj  only  one  I  remember.  You 
have  thought  of  it  v»-ell  ?  Yes  sir.  I  noticed 
him  from  tbe  fact  of  his  coming  through  the  crowd 
— making  his  way  up  ther3  through  the  crowd. 
Thcra  is  no  doubt  that  tlie  pistol  via?  shot  at}  that 
time?  None  in  the  florid.  The  man  was 
killed,  and  fell  at  that  time?  No  doubt  about 
that  sii'.  You  don't  know  who  shot  it  ?  I  do 
not,  sir.  You  didn't  see  any  one  with  weapons 
at  that  time?  I  did  not,  sir.  Did  you  see 
any  of  these  prisoner.-;  at  the  bar  about  that  time? 
I  only  saw  Monk  in  front  of  me,  Nixon  taking  him 
ofi'.  "  Had  you  sesn  Captain  Tolar  that  day  at 
all  ?  No.  sir.  Did  you  see  many  after  the 
firing?  I  saw  a  great  many  come  up,  to  where 
Beebee  was.  Did  you  see  Captain  Tolar  then  '/ 
I  never  saw  Captain  Tolar. 

Cross  examination  by  the  Counsel  for  the  ac- 
cused. 

Mr.  H.'^udie,  when  you  brou?ht  the  prismer 
from  the  guard  house,  you  say  there  was  a  crowd 
about  the  market  house  ?  Yes,  sir.  Where 
was  that  crowd  collected,  out  on  the  pavement  or 
under  the  market  house?  Most  of  them  were 
under  the  market  honse.  Was  the  crowd  so 
large  as  to  attract  your  attention  particulaily  ? 
I  had  often  seen  them  there  larger.  Do  you  know 
whether  it  is  usual  for  crowds  to  collect  there 
as  long  as  that,  when  trials  are  going  on  of  any 
iuterest,  iu  the  market  house  ?  1  have  oftcu 
seen  it,  sir.  You  have  oftco  seen  it?  Yc3 
sii-.  Did  I  understand  you  to  say  that  that 
crowd  appeared  to  be  quiet  and  orderly  ?  Per- 
fectly so',  sir.  There  was  nothing  in  the  dc- 
mtanor  of  the  crowd  that  aroused  or  excited  your 
suspicious?  None  in  the  least.  You  Avcnt 
up  into  the  market  house — and  I  will  see  wheth- 
er I  understand  yon — you  went  up  into  the  mar- 
ket hou.«e,  entering  by  the  eastern  arch  ?  Yes 
sir.  What  is  the  distauce  from  the  main  eas- 
tern arch,  to  the  foot  ot  the  stairs,  leading  up  in- 
to the  Court  room  ?  Well  sir,  I  suopose  it  is 
ten  or  twelve  feet.  As  the  stairs  rise  from  tluj 
fioor  or  pavement  of  the  market  house,  ia  what 
direction  do  they  first  ruu?  As  they  go  up 
they  ran  due  west.  How  raauy  steps  do  they 
ruu  west  before  they  make  a  turn?  About 
five  sir.  After  you  have  gone  up  those  five  steps, 
and  liefore  you  have  made  a  turn,  is  the  door 
there  ?  Yes  sir.  That  is  the  door  ?  Yes 
sir.  Y'ou  theu  make  a  turn,  in  what  directiou 
would  the  steps  ruu,  after  you  make  that  turu  ? 
North  sir.  Due  north  ? 'Due  north  .sir.  Do 
the  stairs  ruu  up  close  beside  the  eastern  wall? 
Yes  sir.  And  when  you  cuter  the  room  up 
stairs,  from  the  stair  steps,  you  are  close  beside 
the  easteru  wall,  and  ueai  that  door  which  opens 
out  upon  what  you  call  a  balcony?  Yes  sir, 
you  are  right  at' it.  That  is  upon  your  li^ht 
hand  as  you  go  to  tlic  head  of  the  stairs  ?  \  es 
sir.  Is  that  door  which  opens  out  upon  the 
balcony,  on  a  level  with  the  floor  of  the  Court, 
room?  No  sir,  you  go  up  about  two  steps. 
Where  did  I  uuderstand  you  to  say  the  table  wa.s 
that  was  used  by  the  justice?  "  The  table  was 
at  the  west  end  near  the  stove,  the  "stove  is 
iu  the  soutli  west  corner  of  tlie  Court  room. 
And  tlie  table  is  near  the  west  end  ?  Yes,  sir. 
What  is  the  distance  between  the  west  side  of  tho 
table,  and  the  western  wall  of  the  market  house, 
or  what  was  the  distance  on  that  day?  Well 
sir.  I  suppose  si.Ki'r  I'igitt  fpct.        V.'aHMr.  MrRue 
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and  his  associate  justices  on  the  East  side,  or  the 
West  side  of  the  table?  They  were  on  the  west 
side.  So  that  they  were  between  the  table  and 
the  western  wall , of  the  market  house?  Yes, 
sir.  The  distance  being  about  six  or  seven  feet  ? 
Yes,  sir.  Was  Major  McRae  sitting  down  when 
you  got  there?  Yes,  sir,  he  was  sitting  at  the 
table.  Did  he  remain  sitting  during  the  whole 
time  you  were  there  ?  Yes,  sir,  taking  d»wn  the 
evidence.  I  understood  yi  u  to  say  there  were 
no  persons  there  present  except  the  prisoner,  the 
witnesses,  the  justices,  yourself  and  tlie  members 
of  the  police  force,  the  counsel  for  the  accused, 
the  county  solicitor,  and  uncle  of  the  prisoner,  Den- 
Bis  Hogans,  and  the  grand  father  of  the  young 
lady  upon  whom  the  assault  is  said  to  have  been 
made.  I  since  recollect  Robert  Mitchell  was 
there,  who  married  an  aunt  of  Miss  Massey.  And 
theu  I  understand  you  to  say  when  you  first  got  up 
there,  that  neither  Mr.  Horn,  the  Counsel  for  the 
accused,  nor  Dennis  Hogans,  protector  of  the  ac- 
cused were  there. — Y''ou  went  down  first  for  Mr. 
Horn?  Yes,  sir.  When  you  went  down  did 
you  leave  Mr.  McEae  still  silting  in  the  position 
that  he  occupied  when  you  went  up  ?  Yes,  sir. 
What  was  he  doing  when  you  went  up  ?  He 
was  writing.  When  you  went  down  with  Mr. 
Hardie,  after  Mr.  Horn,  did  the  crowd  appear  to 
have  grown  during  the  time,  or  was  it  about  the 
same  size?  About  the  same  I  think.  Had 
the   crowd    maintained    its    position?  They 

were  spread  out  pretty  much  over  the  market 
house.  They   were    spread    generally    out,  I 

i;nderstand  you  to  say  ?  "  Yes  sir.  Did  yoit 
notice  anything  unusual  in  the  crowd  at  that 
time  ?  No  sir.  No  whispering  ?  No  sir. 
Was  there  any  apparent  excitement  among  the 
crowd  at  that  time?  Nothing  that  I  savf. 
How  long  were  you  gone  Avhen  you  went  after 
Captain  Horn  ?  I  was  gone  three  or  four  min- 
utes. When  you  returned  on  yovir  way  back 
did  the  crowd  appear  to  be  any  larger  ?  No 
sir.  Did  there  then  appear  to  be  any  excite- 
ment? Nothing  that  I  saw,' sir.  When  you 
"went  back  up  into  the  market  house  did  Mr. 
Horn  go  up  with  you  ?  I  think  he  did,  sir. 
What  was  Mr.  McRae  doing  then  ?  He  was  at 
the  table,  sir.  And  in  his  chair?  Yes  sir. 
Busy  with  his  papers  ?  Yes,  sir.  How  long 
did  you  remain  there,  until  you  went  down  after 
Dennis  Hogans?  Only  a  moment.  When 
you  left  there  that  time  did  you  leave  McRae  still 
in  his  place  writing  ?  Yes  sir.  When  you  got 
down  that  time  did  you  notice  any  difterencc  in 
the  crowd,  from  what  you  observed  on  the  foi*- 
mer  occasions  ?  No  sir,  I  did  not.  How 
long  were  you  there  amongst  the  crowd  looking 
for  Dennis  Hogans  ?  I  walked  through  and 
asked  a  colored  man  where  he  was,  and  he  told 
me  ho  was  at  the  North-end  of  the  market  house, 
I  walked  there  directly  and  looked  and  finally 
saw  him  and  called  him.  Did  he  go  up  with 
you  ?  He  went  up  with  me.  When  you  re- 
turned from  the  crowd  at  that  time  was  it  any 
larger?  No  sir.  Was  tliere any  diflerence  in 
the  state  of  feeling  prevailing  in  the  crowd  ? 
None  sir.  When  you  got  back  into  the  couit 
room  that  time,  where  was  Mr.  McRae  ?  He 
was  sitting  in  the  same  position.  How  long- 
did  that  investigation  last  ?  I  suppose  about 
half  an  hour.  During  the  time  that  that  in- 
vestigation was  going  on,  did  Mr.  McRae  occu- 
py the  same  position  ?  Yes  sir.  He  never  left 
his  seat  ?  No  sir.  I  understand  you  to  say 
when  you  started  down,  the  order  of  procession 
was,  yourself  in  front,  the  prisoner  next,  attended 
on  the  right  by  Mr.  Wemyss,  who  had  a  thumb 
twitch  around   his   right  thumb  ;  that  Faircloth, 


lla  member  of  the  town  police,  had  his  right  arm 
Jlocked  in  the  left  arm  of  the  deceased,  that  the 
^towu  constalile  and  the  other  members  of  the 
"police  force  that  you  have  stated,  M^ere  immedi- 
diately  behind,  all  around  with  their  clubs? 
Yes  sir.  That  you  got  down  to  the  landing, 
and  there  was  a  policemen  stationed  at  the  door? 
Y'es,  sir.  That  you  had  the  door  opened,  and 
you  went  out  in  front — the  same  order  of  process- 
ion ?  Y''es,  sir.  And  you  noticed  nothing  un- 
usual until  you  had  got  upon  the  bottom  step,  or 
upon  the  floor  of  the  market  ?  I  didn't  see  any 
thing  unusual  until  I  was  coming  out  of  the  arch. 
Y'ou  got  to  the  floor  of  the  market,  and  then 
thought  the  party  was  not  following  you  as  close- 
ly as  they  should  follow  you,  and  you  looked  back 
and  saw  them,  where?  They  were  just  in  the 
iaside  of  the  door.  Were  they  then  visible  to 
the  Crowd  below  ?  No,  sir.  How  far  were 
you,  Mr.  Hardie,  from  a  bench  that  runs  on  the 
left  of  that  stall  known  as  Becky  Ben's  stall  ? 
I  could  reach  it.  I  ask  you  if  at  that  time  any 
one  leaped  upon  that  bench  ?  No,  sir.  Did 
you  hear  an  exclamation  of  "  Come  on,  boys,"  or 
anything  like  it  ?  I  heard  nothing  of  that 
sort.  Could  anything  of  that  kind  have  oc- 
curred, a  man  leaping  upon  that  bench  and  ex- 
claiming "come  on,  bovs,"  in  a  tone  of  voice  loud 
enough  to  be  heard  by  the  crowd,  without  you 
hearing  it?  I  don't  think  there  could.  Don't 
you  feel  certain  it  could  not?  Yes,  sir.  I 
think  I  understand  you  to  s!iy  that  directly  after- 
wards the  party  with  the  prisoner  came  down,  jou 
still  continued  in  front  of  them  ?  Yes,  eic. 
That  you  passed  on  until  the  prisoner  had  got  near- 
ly out  of  the  eastern  arch  and  upon  the  pavement; 
that  at  that  time  you  were  being  obstructed  by 
the  brick  wall,  a  hand  was  thrown  out  to  grasp 
the  prisoner  ?  My  attention  was  attracted  by 
the  exclamation.  Just  give  me  that  exclama- 
tion, if  you  please,  precisely  as  it  was. — The  ex- 
clamation was,  "Damn  him,  give  him  up  ;  I  de- 
mand him."  Not  "  We  demand  ?"  I  think  it 
was  "I;"  I  will  not  be  positive  about  that.  "  1 
demand  him?"  Tes,  sir.  Well,  was  it  about 
this  same  time  that  a  hand  was  thrust  out  to  grab 
him,  the  prisoner  ?  As  I  turned,  thea  I  saw  the 
hand  and  caught  it.  Did  you  see  the  man's  face 
at  that  time?  I  saw  it  as  I  turned.  Was  there 
anything  in  that  hand  ?  I  didn't  see  anything 
in  the  hand.  You  saw  no  knife?        No,  sir. 

It  seemed  to  be  a  grab  at  the  deceased?  That 
is  what  I  supposed  it  was  at  the  time.  I  under- 
stand you  to  say,  Mr.  Hardie,  that  it  is  your  best 
impression  that  that  was  Mr.  Powers'?  Y'es, 
my  best  impression.  Did  I  understand  you  t(» 
say  that  impression  was  produced  upon  your  mind 
merely  by  the  fact  of  his  having  a  pox-marked  face  ? 
It  was  a  pox  marked  face,  and  I  think  I  knew  Mr. 
Powers.  Is  there  any  room  for  your  being 
mistaken  as  to  that  ?  1  must  say  that  my  best 
impression  is  that  it  was  Mr.  Powers.  And  that 
impression  was  made  upon  you  mainly  by  the  fact 
that  the  man  had  a  pox-marked  face?  Yes  sir, 
and  my  knowledge  of  him.  Probably  but  few  per- 
sons in  my  county,  I  am  less  acquainted  with  than 
Mr.  Powers.  I  have  seen  him  bat  rarely,  and 
never  had  any  official  connection  with  him  in  any 
way.  You  said  something  about  the  voice,  are 
you  sutTiciently  well  acquainted  with  the  voice  to 
designate  him  by  it?  No  sir,  I  don't  think  I 
am.  Then  the  voice  made  no  impression  upon 
you?  It  made  a  slight  impression ;  and  it  went 
only  in  a  measure  to  confirm  me  in  the  view  that  I 
had,  that  it  was  Mr.  Powers.  From  the  casual 
glance,  and  the  fact  of  his  being  pox  marked  that 
made  an  imoreesion  upon  you  that  it  was  Mr. 
Powers?        Yes  sir,  I  don't  swear  positive.     It 
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is  my  best  impression,  it  was  Mr.  Powers.        You 
nay  first  a  grab,  with  an  expression,   "I  demand 
him,"  then  you  ordered  the  police  to  beat  them 
back,  with  their  clubs,  which   they  did,  at  once? 
Yes,  sir.       And  then  at  that  instant  another  grab 
Was  made?        Yes  sir,  and  I  thought  Mr.  Bond 
and  the  person  came  down  together,  though  I  don't 
tnow,  they  appeared  to  go  ^own.     Bond  was  or- 
dered to  Hsn  his  club,  and  I  have  no  doubt  he  did 
it.        And  then   a  third  grab  you  say  was  made? 
Yes  sir,  in   front  of  him.     I   simply  saw  a  man. 
"Who  do  you  think  it  xvas  ?      I  think  it  was  Monk  ? 
Did  you  see  anything  in  his   hands?        No,  sir. 
Are  you  certain  that  was  Monk?        No  sir;  my 
best  impression  was  that  it  was  Monk.        Why 
•did  you  think  so?        From   his  size   and  his   ap- 
pearance.    1  only  saw  him  between  the  shoulders 
of  the  party.       'l  understand  you  to  say  that  you 
don't  swear  it  was  Monk  ?        No,  sir ;  only   my 
best  impression ;  not  as  a  positive  fact.        About 
that  time  you  say  the  crowd  had  been  beaten  back? 
Yes,  sir.        It  gave  way  so  as  to  leave  an  open 
space  before  the  prisoner,    and  the  party  conduct- 
ing him  to  the  guard  house?        Yes,  sir.        Bo 
you  remember  whether  there  was  any  body  at  all 
in  the  front  of  the  prisoner  and  the  party  conduct- 
ing him  to  the  guard  house  ?        At  that  time  I 
don't  think  there  was,  sir.      Whea  I  got  straight 
I  looked  across  the  street  to   Colonel   Draughon'a 
store.    The  door  was  open,   and  his  nephew,   who 
was  acting  as  clerk,  was  standing  in  the  door,  and 
I  thouglft  if  I  could  get  in  there  with  him  he  would 
be  safe.     I   was  then  very  much  alarmed  for  the 
safety  of  the  prisoner.        About  that  time  then 
the  struggle  you  described  occurred  ?        Yes,  sir. 
Up  to  that  time,  I   understand  you   to  say,  you 
were  still  in  front  ?        Up  to  the  time  the  first  de- 
mand was  made  I   was  in  front;   whnn   1  caught 
his  hand   I  then  got  in  the  rear,  because  there  was 
a  crowd  much  larger  there.         So  at  the  time  you 
first  caught  the  hand  which  you  thought  was    the 
hand  of  Mr.  Powers,  up  to  that  time  you  had  been 
in  front.        Then  you  shifted  your  position  and 
got  in  the  rear  ?         Yes,  sir  ;     they  passed  around 
me.        Then  this  struggle  occurred  between  the 
prisoner  and  Mr.  Wemyss  and  Mr.  Faircloth,  and 
they  all  three  went  down  together  ?        Yes,  sir. 
You  think  when  they   went  down   together  the 
prisoner  was  about  live  feet  from  the  eastern  wall 
of  the  market  house,  and  about  three  feet  from  the 
outer  edge  of  the  pavement  ?        Yes,  sir.        After 
they  had  fallen,  I  understand  you  to  say  that  you 
reached  down,  and  with   your  hand  you   caught 
him  in  the  back  of  the  neck,  through  the  collar  of 
the  coat  and  shirt?      The  collar  of  his  coat  ;   I 
don't  recollect  about  his  shirt,  I  know  I  had  him 
by  his  jacket — a   blue  jacket — no,  a  gray  jacket. 
And  you  assisted  in  lilting  him  up,  ana  had    got 
him  to   an  upnght  position  before  he  was  shot? 
Yes,  sir,  standing  straight  up.        What  was  the 
height  of  the  prisoner  as  compared  with  your  own 
height  ?        He  was   about  six  feet  tall — fully  eia. 
feet.        Is  the  pavement  at  that  part  of  it  elevated 
above    the     surrounding    country  ?         Yes,    sir. 
And  he  raised  right  up  V        Yes,  sir.        You  still 
retained  your  hold    on    the    collar?        jYes,  sir. 
At  that  time  you  think  you  were  direct  y  behind 
the  prisoner,  or  it  anything  a  little  to  the  right? 
Yes,  sir,  probably  a  little   to  the    right,  covering 
him  and  Mr.  Wemyss  probably.     I  suppose  that 
one  half  ot  my  body  was  opposite  to  his  body, 
and,    one   halt   covermg  Mr.   Wemyss,  for    We- 
myss was   close  to  him.        Have  you   any  doubt 
but  what  you  were   in  that  position  ?        I  have 
none  whatever — that  was  the  position  that  I  occu 
pied.        About  the  time  you  got  him  straight  yon 
lieard  the  report  of  a  firearm  of  some  kind  ?      Yes, 
t-ir.       And    you  tU"Ught  you  were  shot  yourself? 


Yes,  sir.  That  you  put  up  your  hand  and  you 
felt  something  like  a  bullet  pass  there  ?  I  felt  a 
stinging  sensation.  And  you  put  up  your  hand 
and  you  found  that  your  hair  had  been 
cut  ?  I  put  my  hand  up  to  see  if  there  was 
any  blood,  and  then  I  felt  the  hair.  I  could  pull 
out  the  short  hair.  Did  j'ou  find  anything  on 
the  back  of  your  neck  ?  Some  gentleman  passed 
back  of  me  and  remarked —  Stop  !  you  must 
not  say  what  he  remarked.  I  put  my  .hand  up 
and  it  was  a  little  black.  You  found  your  hand 
was  a  little  colored,  and  this  color  came  off  of  your 
neck?  Yes,  sir.  What  was  that  black  pro- 
duced by  ?  I  supposed  it  was  from  powder. 
Have  you  any  doubt  about  that  ?  I  was  satisfi- 
ed at  the  time,  that  it  was  the  smoke  of  powder. 
And  that  was  back  of  your  neck  under  your  ear? 
VeSjSir.  I  understand  you  to  say  sir,  that  you 
looked  back,  alter  the  pistol  was  fired?  I 
turned  my  head,  it  was  an  instant  before  1 
was  satisfied  I  was  not  shot.  Were  there  a 
great  many  men  directly  behind  you,  when  you 
looked  back  ?  I  didn't  look  all  the  way  back, 
I  didn't  get  my  head  around,  before  my  attention 
was  attracted  in  front.  in  that  casual  glance 
you  gave  behind,  could  you  tell  whether  there 
were  many  men  in  your  rear?  I  could  not  sir. 
Did  you  turn  to  the  left  or  the  right?  To 
the  left    sir.  Could  you  tell  whether  there 

were  many  men  to  your  lelt  and  rear?  There 
was  some  crowd  standing  there.  Mr,  Phillips  was 
making  an  effort  to  get  to  me.  Were  they  near 
you?  They  were  from  three  to  five  feet  off. 
Were  there  many  of  them  ?  A  dozen  or  fi  :teen 
probably.  Were  they  standing  still  ?  They 
seemed  to  be  perfectly  stock  still.  It  seemed  to 
me  that  every  tiling  was  over  in  an  instant.  Did 
you  notice  whether  they  were  white  men  or  black 
men?  They  were  both.  And  the  only  man 
you  recognized  was  Mr.  Phillips?  Y'es.  sir,  it 
was  only  a  glance  for  an  instant,  and  immediately 
my  attention  was  called  back  to  the  front.  And 
Phillips  was  parting  the  crowd  to  get  to  where  you 
were  ?  Yes,  sir.  I  think  I  understood  you  to 
say  you  didn't  see  a  pistol  in  the  hands  of  any 
body  that  day?  I  did  not  sir.  And  y«u  didn't 
see  any  weapons  in  the  hands  of  any  body?  No, 
sir.  What  knowledge  have  you  of  fire  arms? 
I  have  always  been  very  fond  ol  sporting.  What 
knowledge  have  you  of  small  fire-arms — pistols  ? 
Very  little  indeed,  sir;  I  have  no  knowledge  of 
fire-arms  except  shot  guns-  I  think  I  understood 
you  to  say  it  was  a  very  cold  day  ?  Yes,  sir. 
Mr.  Hardie,  what  was  tha"t  man  Beebee  being  tried 
for,  at  the  market  house? 

The  Counsel  for  the  prosecution  objected  to  the 
question. 

The  Counsel  for  the  accused  said: 

I  think  we  are  entitled  to  it  in  this  view — If  there 
had  been  a  trial  for  a  small  misdemeanor  the 
crowd  would  not  naturally  gather.  There  was  a 
large  crowd — we  say  they  gathered  under  a  natu- 
ral impulse  of  curiosity,  which  impulse  grew  out 
of  the  fact  that  it  was  a  grave  offense,  and  not 
only  a  grave  offense  but  a  trial  of  a  sort  that 
would  excite  the  curiosity  and  cause  the  gather- 
ing of  a  large  crowd  of  people. 

The  Counsel  for  the  prosecution  replied : 

The  Government  objects  to  any  such  question, 
being  asked,  as  totally  irrelevant  and  impertinent 
to  this  issue.  There  is  but  a  single  fact  here  to 
be  investigated,  and  that  is  whether  Archy  Bee- 
bee  came  to  his  death  by  the  hands  of  these  de- 
fendants, who  are  charged  with  either  killing  him 
or  being  there  present,  aiding  and  abetting.  We 
say  it  is  irrelevant  for  what  Beebee  'was  arrested,  or 
for  what  offense  he  had  been  committed,  because 
the  Counsel  cannot  preteud  to  justify  their  clients 
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f  they  eommitlcd  this  act  ujion  the  deceased, 
upon" the  ground  that  he  had  been  guilty  of  any 
otlense  whatsoevre.  lie  might  have  burned  tlie 
Capitol,  he  might  have  ravished  a  thousand  wo 
men,  he  might"  be  tlie  veriest  scoundrel  that  ever 
disgraced  the  earth,  and  yet,  he  is  entitled  to  tlie 
protection  of  the  law,  \uitil  he  be  triedby  the  law. 

It  can  have  no  possible  releveucy  to  this  issue, 
and  its  tendency,  if  it  have  any  weight  at  all, 
must  be  to  mislead  and  prejudice  thc'minds  of 
tills  Court,  and  surely  the  Court  can  sec  that  the 
otlense  that  Archy  Beebee  committed  upon  that 
occasion,  for  Avhich  lie  was  arrested  and  ])laced 
upon  a  preliminaiy  examination,  cannot  be  any 
Jiistilication  to  the  men  that  killed  him, — it  cannot 
even  be  a  palliation  for  their  crime. 

The  otlense  that  he  committed  cannot  iwssiblj' 
mitigate  that  crime  from  murder  to  manslaugh- 
ler,  and  theonlj'  possible  object  with  which  evi- 
ilencc  of  that  character  can  be  introduced  into 
such  aCourt  as  this, must  be  either  to  alTect  the  fcel- 
ino-s  or  prejudices  of  by-stauders,  or  to  act  \ipon 
the  feelings  of  this  Court,  and  to  jnislead  them 
from  the  performance  of  their  duty, — not  that  it 
will  have  that  effect,  but  v/e  are  all  mortals, subject 
to  imperfection;  and  its  tendency  is  that  way.  Aud 
therefore  it  is,  that  the  law  excludes  Courts  from 
hearing  it,  unless  they  see  lit  to  call  it  out  them- 
Bclves,"np&n  their  own  examination. 

In  behalf  ot  the  Government  yesterday  I  allow- 
ed the  simple  statement  to  come  out — what  this 
boy  was  committed  for.  I  knew  it  was  improper 
at  the  time;  but  I  determined  to  give  the  pris- 
oners, in  the  painful  position  in  which  thej"  stand, 
as  much  benetit  as  could  be  gained,  by  the  Court 
liavin""  the  knowledge  of  what  the  allegation 
was  against  Beebee.  It  came  out  yesterday,  and 
further  than  that,  the  Government  is  not  willing 
to  go  ;  nor  did  the  x'nsoners  have  a  right  to  in- 
sist that  we  should  go  that  tar.  We  submit  the 
fiucstion  to  the  decision  of  the  Court. 

The  Counsel  for  the  accused  said : 

The  principles  laid  down  by  Colonel  Haywood 
on  behalf  of  the  Government,  we  admit  as  "sound 
principles  of  law.  Admitting  those  principles  of 
law  however ;  we  submit  to  the  Court,  that, 
without  any  wish  to  take  any  benefit,  IVom  the 
bystanders  opinion— and  v>'e  have  nothing  what- 
ever to  say  about  there  being  any  bystanders 
^ei-e—aud  without  the  least  intention  to  pre- 
judice the  Court;  Avc  think  it  a  material  point, 
among  the  many  points  surrounding  this  case,  to 
show  why  that  crowd,  had  gathered  there;  that 
they  had  gathered,  not  under  any  design  of  resis- 
ting the  laws,  but  under  an  impulse  of  natural 
cunosity,  whether  or  not,  in  some  possible  line 
of  defence,  that  may  not  be  material,  I  hope  the 
Court  will  not  easily  decide.  We  think  it  will  be 
material. 

The  Commission  was  then  cleared  for  delibera- 
tion, and  after  some  time  so  spent  the  doors  were 
rc-opeued,  aud  the  Judge  Advocate  announced 
that  the  Commission  sustained  the  objection  of 
the  x'l'osecution,  as  to  the  admission  of  the  ques- 
tion. 

Cross  examination  resumed,  by  the  Cotmsel  for 
the  accused. 

Jilr.  Hahdie,  you  spoke  of  the  nervousness  of 
the  prisoner  up  "stairs?  Yes,  sir.  Was  that 
the  first  time  you  had  noticed  any  trepidation 
in  the  prisoner;  after  he  got  np  stairs?  I 
didn't  notice  the  prisoner  particularly  before. 
Did  I  understand  you  to  sny,  sir,  that  up  to 
that  time  no  demonstration  of  violence  had 
hoeu  made  by  .any  partief,  towards  the  pris- 
oner, cither  iu  hi.,  sight  or  in  Ins  hearing? 
N^ofc  that  I  saw  nor  ht'nrd.nir.  Wan  that  trppi- 
da'.ion  gieat"^-'  duiinf:  the  invPBtigatioii  '.>r  aflev  lU. 


close  ?  I  didn't  see  any  change  from  hia  genera^ 
appearance  he  seemed  to  be  nervous  and  aUrmed- 

lie-direct  examination,  by  the  Counsel  for  the 
prosecution : 

One  question  I  omitted  to  ask  in  the  examina- 
tion, which  does  not  come  properly  in  the  cross 
examination. 

I  proposed  to  ask  whether  there  was  any  rela- 
tionship between  Thomas  Powers  aud  Mise  Mas- 
soy,  within  your  knowledge  ?  There  is.  What 
is  it  ?  Mr.  Powers  is  her  uncle, — so  represented 
to  be.  I  understand  you  to  say  in  the  cross  ex- 
amination, tliat  after  you  had  got  to  the  foot  of 
the  steps  iu  front  of  the  prisoner,  the  prisoner  be- 
ing then  on  the  first  landing,  you  didn't  see  any 
one  jump  up  on  Becky  Ben's  bench,  and  waive 
their  hand?  I  did  not  sir.  Did  you  see  any 
one  stand  on  there  at  all?  I  think  there  was  a 
colored  boy  standing  on  there,  sir,  I  think  his 
name  was  L  mis.  Do  you  know  his  other  name? 
He  used  to  belong  to  Mrs.  Smith,  I  don't  know 
what  he  goes  by.  Have  you  seen  him  here  as 
a  witness?  I  have  seen  him  here  in  Ealeigh. 
Louis  Smith  ?  Yes,  sir,  I  think  it  was  Louis 
Smith.  He  was  standing  on  Becky  Ben's  bench? 
Yes,  sir.  Didn't  I  ask  you  if  you  recog- 
nized any  one  in  the  crowd  as  you  came  off  the 
steps  and  you  said  you  did  not  ?  I  did  not  then  : 
I  liad  passed  the  steps  and  I  recollect  seeing  some 
one  over  me  and  I  looked  np  and  I  think  it  was 
Louis  Smith  1  sa,w.  Is  he  the  only  person  you 
recognized  in  the  whole  crowd  ?  He  was  the 
only  one.  Why  was  your  attention  so  distracted 
that  you  did  not  see  more  in  the  crowd?  My 
attenlinn  Avas  centered  on  the  prisoner,  I  had  no 
other  thought  or  feeling  than  simply  the  prisoner. 
You  were  walking  iu  front  of  the  prisoner: — your 
attention  was  absorbed  with  liini.  Yes,  sir. 
You  noticed  no  otlier  personiu  tlie  crowd?  No, 
sir.  You  think  if  any  one  had  leaped  up  on 
that  bench  you  would  have  noticed  them  ?  Yes, 
sh'.  And  your  attention  was  so  absorbed  that 
you  can't  recollect  a  face  that  was  in  that  crowd  ? 
I  don't  recollect  a  face  at  all,  sir.  Did  I  under- 
stand you  to  say  you  meant  with  certainty  to  de- 
clare that  the  exclamation  was  "I  demand  the 
prisoner,"  or  "  we  demand  the  prisoner.''  No, 
sir,  I  can't  say  which  it  was  for  certain.  My  im- 
pression is  it  was  "I  demand  the  prisoner." 
But  your  mind  is  in  a  state  of  uncertainty  ?  Yes, 
sir.  Was  it  a  right  hand  that  you  caught  hold 
of  when  you  seized  tliat  man  ?  I  think  it  was 
a  left.  Did  you  see  his  right  hand?  No, 
sir.  You  paw  no  knife  in  his  hand? — 
No,  sir.  Which  hand  did  you  have  in  the  back 
of  this  man's  neck  ?  I  think  it  was  the  left,  sir. 
I  understood  you  in  the  previous  examination  to 
say  the  ijght —  '■'  1  think  you  must  be  mistaken. 
I  stooped  down  aud  caught  him,  I  had  my  right 
hand  to  use.  It  M'as  your  left  liand  ?  Yes, 
I  think  it  was,  sir.  Did  you  have  that  hand  on 
his  collar  till  he  was  shot?  Yes  sir.  You 
never  let  go  ?        I  did  not,  sir. 

Questioned  by  the  Commission : 

You  say  the  last  time  you  saw  Archy  Beebee 
was  on  the  11th  of  February — February  of  -what 
year?  18137.  Had  you  "any  reason  to  believe 
there  Avould  be  an  attempt  made  by  the  crowd 
tipon  the  iirisoner,  that  day  ?  I  had  none, 
whatever.  Then  why  did  you  order  the  attcud- 
ance  of  the  town  police?  Mr.  Wemyss,  one 
of  my  assistants,  came  to  me  that  morning  and 
told  me  about  the  arrest  of  Archy.  I  was  then 
iu  myofllcc.  I  was  there  till  10  o'clock,  and  I 
went  over,  (my  olHcc  is  probably  %ths  of  a  mile 
from  the  market  hou.sc,)  Mr.  Wemyss  came  to 
mc  aud  remarked  "There  is  more  indignation 
about  thio  aH'aii  of  ytbteiday  than  I  hare  tccn  ia 
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lliis  coiuiminity  for  a  long  time,  and  I  fear  there 
will  be  trouble."  "  VVemyss,  bavc  you  heard 
any  tlireats  y"  "  I  have  heard  none,  hut  tlic  ex- 
citement is  60  j^real,  I  fear  there  will  be  some 
dillieulty."  "If  you  tliini<  so,  1  will  attend  the 
trial  nij'self,"  I  said  "and  I  will  have  the  police 
force  there  witli  nie."  I  told  hiiri  to  summon 
tlie  yioliec,  and  alUrwards  1  eaw  the  Captain 
himself,  and  ordered  him  to  meet  meat  the gaurd 
house  at  ;5  u'elock.  Wijen  you  heard  the  shot 
and  turned  round,  niiirht  not  Tolar  have  been  be- 
hind you,  and  you  not  have  seen  him  V  Yes, 
sir.  When  you  heard  tlie  knife  fall  upon  the 
pavement,  as  you  have  stated  you  did  in  one 
part  of  your  testimony,  who  picked  it  up  y  I 
don'tknow,  sir.  \Vliodid  youhear  had  picked 
up  tlie  knife?  Monk.  "VVlio  told  you  who 
picked  up  tliat  knife  V  I  don't  recollect  that, 
sir.  Have  you  heard  what  disposition  has 
siuce  been  made  of  that  kuile  'i  1  never  heard. 
Have  you  heard  any  one  assert  that  they  kept 
possession  of  that  knife,  or  had  seen  the  knife 
since  tJuit  time  y  I  never  heard.  In  whose 
hands  was  it  when  you  last  heard?  ^Monk's. 
Tlie  Commission  then  adjourned  to  meet  on 
Friday,  the  2Cth  inst.,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C,  July  20, 18G7, 10  A.  11. 

The  Commission  met   pursuant  to  adjournment-- 

l-'resent,  all  the  members  of  the  Commission,  the 
Judge  Advocate,  the  counsel  for  the  prosecution, 
ail  the  accused  and  th<»ir  Counsel. 

Yesterday's  proceedings  were  then  read  and  ap- 
proved. 

Sam  Toojier,  a  witness  for  the  prosecution, 
having  been  hrst  duly  sworn,    testilied  as  follows  : 

Examined  by  the  Counsel  for  the  prosecution. 

"What  is  your  name  ?  Sam  Toomer,  sir. 
Where  do  you  livti?  In  Fajetteville  at  present. 
Where  did  you  live  at  the  beginning  of  this  year  ? 
Fayetteville.  What  was  your  occupation  there 
at  that  time  ?  Driving  adray,  sir.  How  long 
had  you  been  driving  a  dray  in  Fayetteville? 
Over  a  year.  I  don't  know  exacty  how  long. 
Hid  you  know  Aichy  Eeebee?  XH,  sir. 
What  has  become  him  ?  Well,  sir,  I  suppose  he 
is  dead  now.  •  When  was  the  last  time  you  saw 
him  alive?  The  last  time  I  saw  him  alive  was 
sometime  in  February.  1  don't  know  exactly  what 
day.  It  was  February  of  what  year  ?  This 
year,  sir.  Ho  you  remember  what  day  of  the 
week  it  was  ?  No,  sir,  I  am  not  certain  . 
Where  did  you  see  him  then  alive,  in  what  part 
of  the  town  ?  Ue  was  on  a  drav,  sir,  w"ith  me. 
Is  that  the  lart  time  you  saw  him?  No,  sir. 
The  lasttimelsaw  him  be  was  standing  on  the 
opposite  corner  of  the  market  house.  In  what 
town?  Fayetteville.  How  came  you  at  the 
market  house  that  day  ?  I  just  come  and  saw  a 
great  collection  •  there  in  the  afternoon,  ^^  and  I 
heard  there  was  going  to  be  a  trial  there.  '  Did 
you  go  on  your  dray,  or  walk  there?  I  come 
down  on  my  dray,  sir.  What  time  of  day  was 
it  when  you  got  there  ?  It  was  after  3  o'clock  as 
well  as  i  can  recollect.  Which  end  of  the  market 
house  did  you  stop  your  dray  at  ?  On  the  south 
side.  Did  you  remain  on  the  dray  or  get  ofi'? 
I  got  off,  sir.  "Where  did  you  go  then  ?  I 
.stayed  on  that  same  side  a  little  while,  I  don't 
know  how  long  exactly.  Where  did  you  move 
to  nest  ?  I  came  around  to  the  east  side  of  the 
market  house  ?  Did  you  go  inside  of  the  market 
hou.se  to  get  to  the  cast  side,  or  go  around?  I 
went  around,  sir.  Wh«n  you  got  there  was 
there  a  crowd  there  ?  Ye?,  sir.  How  many 
people  do  you  suppose  ?  There  might  have  been 
fifty,  or  Dcvcnty-five   or  one  hunched  pn-'MabJr  ; 


a  right  good  crowd.         Were  they  white    and 
colored?         Yes,  sir,  both.  Where    was  the 

prisoner  Beebee  at  the   time  you  had  got  to  the 
market  house?        Up  in   the  market  house,  sir. 
When  you  got  there?        Yes,   sir.        How  loug 
were  you  there  before   he  came  down  the  steps  of 
the  market  house  ?         I  might  have  been  there  a 
half  an  hourbefor«  he  came  down  the  steps.      You 
went  around  to   the   east  end  of  the  market  house, 
did  you   go   inside   or   stay   outside  on  the  pave- 
ment?       I  stayed  outside.        On   the  payement 
or  offthe  pavement?        Off  the  pavement.        Were 
you  in  front  of  the  middle  arch  ?        I  was  just  op- 
posite the  middle   arch,  just  a  little  to  the  lower 
edge  of  the  middle  arch,  not  far  from  a  little  Chisa 
tree  tha"!   stood    on  the   edge  of   the   pavement. 
You  stot)d  a  little  towards  the  south  of  the   arch  ? 
Yes,  sir.         Ofl'  the  pavement,  near  a  little  China 
tree    that  stoed  on  the    edge  of   the  pavement? 
Yes,  sir.        Did  you   keep   that    same    position, 
or  did  yon  move  about?        I  didn't  move  about 
much.        How  long  lycre  you  standing  in  that 
position  now,  before  Beebee  w'as  brought  down 
stairs?        I  might  have  been  standing  in  that 
position  five  or  ten  minutes  probably.        Where 
had  you  been  before;  I  understood' you  to  say 
you  were  there  about  half  an  hour  before  he  came 
down  ?        I  come  from  the  south  end  round  to 
the  cast.        Did  you  go  at  once  from  the  south 
end  to  this   position  ?        Yes,  sir.        Did   you 
notice  any  of  these  prisoners  at  the  bar,  that  day 
before  Beebee  came  down  stairs  ?       I  don'tknow 
that  I  saw  any  of  these  men,  without  it  was  Monk 
Julia.        Did  you  sec  him?        Yes,  sir.        What 
was  he  doing.        Walking  about  there  under  the 
market  house,  on  the  pavement.       You  don't  re- 
member seeing  any  of  the  others  ?        Not  that  I 
recollect.     Was  Monk  doing  or  saying  any  thing  ? 
Nothing  that  I  noticed.     Did  }'ou  notice  whether 
he  had  any  pistol,  or  any  weapon  ?        Not  at  that 
time,  sir.        Was  there  any  thing  unusual  in  his 
appearance  at  all  ?        No,  sir.        This  crowd  that 
you  speak  of,  was  it  under  the  market,  or  outside 
01-  both  ?        Both  under  and  outside.        Did  you 
notice  any  thing  unusual  in  the  crowd  during  the 
80   minutes  that'  you  were    there?        No,  sir. 
Notice  an}'  wiiispcring  ?        No,  sir.        Were  you 
alarmed  in  any  way  ?        No,  sir,  not  up  to  that 
time.        There  was  nothing  imusual  to  attract 
your  attention  that  you  knew  of  ?        No,  sir,  not 
that  I  knew  of.        Did  you  sec  .John  Armstrong 
there  that  day  ?        Yes,  sir,  I  saw^  him  after  the 
man  got  shot,  sir.        I  mean  during  the  time  you 
were  standing  there,  before  the  man  Beebee  came 
down  stairs?        Yes,  sir,  I  recollect  seeing  him. 
Where  was  he  stauding  when  you  saw  him  ?      On 
the  south  end  where  I  come  to.        Did  you  see 
him  agaiu  before  Beebee  came  down  stairs  ?    Yes, 
sir,   he  was  knocking  about  there.  .     Did  you 
notice  him  any  where  else  before  Beebee  came 
downstairs?        Yes,  sir.        Where  was  he  stand- 
ing the  next  time  you  saw  him,   before  Beebee 
came  down  ?        He  was  around  to  the  east  end 
just  after  I  got  there.        Where  was  he  standing, 
on  your  right  or  left?        He  was  standing  to  ni3' 
right.        On  the  pavement  or  off  the  pavement? 
Off  the  pavement.        Near  the  edge  or  far  from 
it  ?        He  was  about  the  middle  when  I  saw  him. 
Was  that  after  you  had  taken  your  position  near 
the  china  tree  you  speak  of  ?        Yes,  sir.        Did 
you  see  any  other  ot  your  companions   or  any 
other  persons  that  yoir  recognized  in  that  crowd, 
that  you  have  seen  about  here  during  the  last  few 
days"?         Not   that  I  know  of,  sir.        Did  you 
SCO  Louis  Smith  ?      I  didn't  see  him  at  that  time. 
Before  Bcebe  came  down  stairs  did  you  see  him  ? 
Not  that  I  paid  any  attention  sir.'      You  can't 
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remember  any  other  that  you  noticed  in  that 
crowd  ?        No,   sir.        And  there  was  nothing 
that  attracted  your  attention  at  all?        No,  sir! 
What  was  the  first  thing  that  attracted  your  at- 
tention ?        The  first  thing  that  1  sort  of  noticed, 
sir,  was  when  the  prisoner  Avas   cominc-  down 
stairs,  as  he  got  to  the  foot  of  the  steps.      When 
he  came  out  of  the  market  house  who  was  with 
him  ?        Mr.  Wemyss  liad  hold  of  him  for  one, 
that  I  noticed.        Which  side  was  Wemyss  on  ? 
On  the  riiiht  side  as  well  as  I  can  recollect,  and 
the  Sheriff  on  his  left.        Did  you  see  any  one 
else  with  the  prisoner  ?        Not  that  I  noticed  sir. 
Were  those  the  only  two  persons  that  you  noticed 
with  the  prisoner  V        The  only  two  that  I  no- 
ticed.       You  say  no  one  else  was  with  him,  or 
not  ?        I  would  not  swear  positive  either  one 
way  or  the  other ;  I  don't  say  tor  certain  whether 
there  was  any  body  else  with  him  or  not.    There 
was  a  crowd  around  there  at  the  foot  of  the  steps, 
and  there  probably  might  have  been  some  one 
else  with  him,  but  I  never  noticed  any  particular 
person.        In   coming  down  the  steps   did  any 
thing  happen  before  Beebee  got  to  the  bottom  of 
the  steps  /        Not  that  I  noticed  sir.        Did  you 
hear  any  out-cry  ?        Not  before  he  got  to  "the 
•  foot  of  tlie  steins.    When  he  got  to  the  foot  of 
the  steps  I  saw  this  man  Monk,  just  after  he  got 
to  the  foot  of  the  steps  go  to  him  as  if  he  wanted 
to  cut  him,  and  that  time  Mr.  Wemyss  shoved 
him  off.        What  did  he  want  to  cut  him  with  ? 
He  had  a  knife.        Did  he  strike  ?        Yes,  sir,  it 
seems  as  if  he  struck  at  him.        Did  he  move 
towards   him   quietly?        No,  sir.        Was   it   a 
rush  or  not?        It  was  a  rush  with  him,  at  that 
time.      He  rushed  at  him  with  his  knife  ?      Yes, 
sir.        And  struck,  did  he  ?        Yes,  sir.        What 
else  did  you  notice  ?       He  was  shoved  off  at  that 
time,  and  they  made  out  then,  from  imdcr  the 
market  house,  and  as  he  got  to  the  arch  again, 
just  as  he  was  coming  out  from  under  the  arch, 
he  made  another  strike  at  him.       Monk  ?      Yes, 
sir.  Monk ;  and  he  was  shoved  ofi'  again,  and  he 
turned  toward  the  prisoner,  the  way  he  was  going 
on  the  pavement,  as  he  was  coming  on  down, 
and  as  he  got  very  near  against  the  opposite  cor- 
ner he  made  another  strike.        Was  he  in  front 
or  behind  as  he  made  that  last  strike  ?        He  was 
more  to  the  left  hand  of  the  prisoner,  sort  of  be- 
hind him.        That  was  the  third  strike?        Yes, 
sir.         Did    you   see    him    strike    him    again  ? 
No,  sir.         From  the  time    the   prisoner   was 
passing    from    the   toot    of   the   steps    to  this 
point,  where  you  have  got  him  now,  near  the  cor- 
ner of   the    market  house,    did    any    hody  else 
interfere  with  him  ?        Nobody  that  I  saw.     Did 
you  hear  anybody  use  .any  exclamation  ?        As  he 
got  to  the  foot  of  the    steps,   some  one  said, 
"charge  boys!"  but  I  don't  know  who  it  was. 
You  heard  that  expression  ?        Yes,  sir.        Did 
you  hear  any  other  expression  ?        Not  that  I 
noticed  at  that  present  time.      Try  and  recollect 
and  see  if  you  did  or  did  not?        Not  that  I  re- 
collect at  that  time.        You  don't  recollct  hear- 
ing any  other  expression  between  the  time  the 
prisoner  got  to  the  foot  of  the  steps  and  the  time 
he  got  to  the  corner  of  the  market  house  ?      No 
sir,  not  that  I  recollect,   there  might  have  been 
some  other  words  passed.        During  that  time 
you  have  just  spoken  of  did  you  see  any  of  these- 
prisoners  at  the  bar  in  the  crowd,  except  Monk  ? 
Not  that  I  noticed  sir.        What  happened  next  ? 
As  he  got  to  the  opposite  corner  then  I  noticed 
Capt.    Tolar   coming   out  the  same  way  that  1 
come.        Coming  oiit  of  where  V        From  under 
the  market  house.        Out  from  the  East  arch? 
Yes,  sir,  the  same  way  that  I  come,  and  he  just 
pushed  Ihe  men  nrod':  (Ynm  each  fide,  and  1  saw 
him  alter  he  got  j!ii=  pi^t'.']  to  n  ecitniu    heiglit 


and  he  raised  it  a  little    higher,   and  shot  bim. 
Do  you  know  Capt.  Tolar  ?        Yes,  sir.        Do 
you  see  him  in  this  room  ?        Yes,  sir.        Point 
him  out.        Yonder  he  is  sir,  with  green  specks 
on.        You  saw  that  man  lilt  his  pistol  and  fire  ? 
Yes,  sir.        Did  Beebee  fall?        Yes,  sir.        Did 
you  know  Capt.   Tolar  before  that  time?        I 
didn't  know  his  name.    I  knew  the  man.      Have 
you  any  doubt  about  that  being  the  man  ?    None 
in  the  world.        You  are  certain  ?        Yes,  sir, 
certain.        How  was  the  man  you  say  fired  the 
pistol  dressed  ?       As  well  as  I  can  recollect  he 
had  on  a  kind  of  a  yellow  shawl.        He  had  on  a 
shawl  ?        Yes,  sir.        Where  did  he  draw  that 
pistol  from  ?        I  never  noticed  where  he  drawed 
it  from,  I  noticed  it  after  he  got  it  to  a  certain 
height.        Did  you  hear  whether  he  said  any- 
thing V        I  didn't  hear.        How  close  was  he  to 
Beebee  when  he  was  shot  ?        Inside  of  five  feet, 
I  don't  know  exactly  the  distance.        Was  he 
standing  on  the  pavement  or  ofl'  the  pavement  ? 
He  was  standing  on  the  pavement.        Was  he 
near  the  edge  of  the  pavement  or  near  the  mid- 
dle.       He  was  nearer  the  edge  than  the  middle. 
Who  was   the   nearest    man  you  saw  to  him? 
There  was  some  one  or  two  men  that  was  be- 
tween him  and  the  prisoner  when  he  shot  the  pis- 
tol, which  leaned  their  heads  ou  one  side.        Do 
you  kuow  who  they  were  ?        No,  sir,  I  do  not. 
Did  you  notice  any  one  else  near  him  on  his  right 
hand — near  Tolar  ?        John  Armstrong  was   ou 
his  left  hand  as  well  as  I  can  recollect.        Was 
John  then  standing  on  the  pavement  oroflTthe 
pavement  ?        When  I  saw  him  he  was  standing 
off  the  pavement.        That  was  when  the  pistol 
was  fired  ?        Yes,  sir.        When  the  pistol  was 
fired  did  you  notice  whether  the  Sheriff  was  stan- 
ding behind  Beebee  ?    He  was  standing  more  to 
theright  of  the  prisoner,  in  front  of  Mr.  Wemyss, 
both  of  them  were  sort  of  to  the  right  of  the  pris- 
oner.       And  he  was  in  front  of  Mr.  Wemyss  ? 
Yes,  sir.        Where  was  Mr.   Wemyss  standing  ? 
He  had  hold  of  the  prisoner  on  his  right  hand. 
Was  he  exactly  in  a  hue  with  the  prisoner  ?        A3 
well  as  I  can  recollect.        On  a  line  with   him  on 
his  right  ?        Yes,  sir.        V/ell,  now,  where  were 
you  standing  at  that  moment  with  respect  to  them? 
Drawing  a  straia;ht  line   from  Mr.  Wemyss  by  the 
prisoner  would  it  strilie  you  ?        No.  not  a  straight 
line.        You  were  a  little  in  front  of  the  group  ? 
Yes.  sir.        And  a  little   to  the    left?        Yes,  sir. 
A  line  running  from  the  prisoner  straight  along  the 
market  house  would  have  passed  on  your  right  ? 
Yes.  EU'.        As  Tolar  was   standing,  a  line  drawn 
from  him  running  in  the  direction  of  the   prisoner 
straight  down  the  market  house,  would  that  have 
gone  to  the  right  too?        Just  a  httle.        Was 
ilr.  Tolar  behind  or  in  front  of  the  prisoner  when 
he  fired?        Behind  him,  sir.        Did  you   notice 
the  prisoner  fall  during  that  time  or  stumble  ? 
Beseemed  to  stumble.        Was   that  before  the 
pistol  was   shot  ?        Just  before,   and  when-  he 
raised  up  again  some  one  put  his  hand  in  the  eom- 
foit  around  his  neck.    I  don  t  kuow  who  it  was — 
and    he    sort    of  throwed   liis    head    back,    and 
at     that    time    he    was    shot.        Did    you    see 
Beebee    after     he    was     shot  ?        I    saw    him 
as    he    commenced    falhng,    sir.        Up    to    that 
time   had  you  peen  any  of  these  other  prisoners 
beside  Monk  and  Tolar."        Not  that  I  noticed, 
sir.         Who    \\ere   the   nearest   men    standing 
about  Tolar,   at  the  time  he  fired  ?  John  Arm- 
strong was  on  his  left?        Yes,  sir.        Did  you 
notice  anybody  else  ?        No,  sir.        At  the  time 
that  pistol  was  shot,  was  the  crowd  any  smaller 
than  it  was  when  you  first  got  there?        No,  sir. 
AV'as  it  any  larger  ?       It  might  have  been  larger. 
Wtont  became  of  Mr.  Tolar  after  he  fired  that 
piMr.i  ?       He  btoort  there  lot  a  moment,  and  he 
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turned  right  off  and  went  under  the  market 
house;  I  noticed  liiui  after  he  went  under  and 
then  he  went  out  of  my  sight.  Did  you  notice 
what  he  did  with  the  pistol  after  he  lircd?  You 
did  not  see  whether  he  iiad  any  pistol  in  his 
hands  when  he  went  under  the  maricef?  He 
didn't  have  any  pistol  in  the  hand,  he  shot  the 
pistol,  he  turned  his  right  hand  to  uie.  And  he 
had  no  pistol  in  it  V  No  sir.  Did  you  see 
any  one  else  that  was  concerned  in  this  atfairV 
I  saw  Mr.  Phillips  just  after  Captain  Tolar  shot 
the  man;  lie  had  a  pistol  in  his  hands.  What  i 
was  he  doing  with  the  pistol  V  He  was  standing 
with  it  in  his  hands  ;  he  looked  as  if  he  was  j 
cocking  it  or  uncocking  it.  What  sort  of  a  ] 
pistol  was  it  ?  It  seemed  to  he  a  very  small 
pistol,  as  well  as  I  can  recollect,  sir,  about  a  four- 
barrelled  pistol  it  looked  to  me  like.  Did  he 
say  anything?  Not  that  I  heard  him,  sir. 
This  is  all  you  know  about  this  all'air  that  you 
think  will  be  of  iise  here  ?  Yes,  sir.  Did 
you  sec  any  otlier  persons  there  with  arms  there 
that  day  V  I  did  not,  sir,  not  that  I  can  recol- 
lect. 

Cross  examination,  by  the  Counsel  for  the  ac- 
cused : 

How  long  have  you  been  living  in  Fayetteville  ? 
I  have  been  living  there  two  years,  sir.  What 
was  your  condition  before  the  war  V  Slave,  sir. 
Who  did  you  belong  to  before  the  war  V  I  be- 
longed to  Mr.  Frederick  Davis,  of  Chatham 
county.  And  you  have  been  living  in  Fay- 
etteville two  years  ?  Yes,  sir.  In  what  part 
of  Chatham  county  was  Mr.  Davis  living? 
About  a  mile  from  the  court  house  in  Pittsboro', 
sort  of  east  from  the  court  house.  Have  you 
been  driving  a  dray  ever  since  you  went  to  Fay- 
etteville ?  Not  ever  since  I  have  been  there, 
no  sir.  What  were  you  doing  there  before  you 
commenced  driving  a  dray  ?  I  waited  on  Grif- 
lith's  and  Kinsons's,  in  the  store  they  have  up  in 
the  hotel  row.  You  say  you  went  down  that 
day  upon  your  dray  ?  Yes,  sir.  Where  from? 
Mr.  Lutterloh's  store.  And  you  got  there 
about  half  an  hour  before  the  prisoner  was 
brought  dd\vn  from  the  market  house?  Y'es, 
sir.  AVheu  you  were  going  from  the  south 
side  of  the  market  house  roi;nd  to  the  east  side, 
how  did  you  get  there?  I  went  around,  sir. 
There  was  a  crowd  standing  on  the  corner,  and  I 
went  around  that  crowd  and  come  into  the  mar- 
ket house.  Did  you  pass  on  the  pavement  or 
off  the  pavement  ?  Otfthe  pavement.  You 
say  when  you  got  around  to  the  cast  side  of  the 
market  house,  you  took  your  stand  just  a  little 
below  the  main  arch  and  off  the  pavement  and 
near  a  small  china  tree.  Yes  sir,  it  was  just 
about  the  south  end  of  the  main  arch. 
From  the  position  you  occupied  there,  near 
that  china  tree,  could  you  sec  all  of  Becky  Ben's 
stall,  and  the  benches  which  were  about  there  ; — 
the  foot  of  the  stairs  leading  down  from  over  the 
mai-ket  house  ?  I  could  see  the  foot  of  the  stairs, 
sir.  How  could  you  see  that,  through  the  main 
arch  or  ttiiough  the  small  arch  ?  Through  the 
small  arch.  LooUmg  through  that  small  arch, 
could  you  see  that  bench,  which  was  on  the  left 
of  Becky  Ben's  stall, — left  going  down  from  the 
market  house  ?  No,  sir,  not  where  I  was  stand- 
ing. Was  the  crowd  there  collected  under  and 
around  the  market  house,  during  tliat  day,  larger 
than  you  are  in  the  habit  of  seeing  tliere  ?  Yes , 
si".  You  say  nothing  occurred  in  the  crowd  to 
attract  your  attention?  No.  tir.  Not  before 
the  man  came  down  ?  Nothing  that  I  thought 
of.  You  saw  nobody  out  at  him  at  all  except 
Monk  ?  No  sir.  Were  you  looking  at  the 
prisoner  ali  the  time,  from  the  time  he  got  do\vn 


the  steps,  until  he  got  out  of  the  arch?  No,  sir. 
I  could  not  see  him  exactly  all  the  time,— as  he 
got  against  the  arch,  inside  of  it,  I  could  not  pee 
him  until   he   got  out.  And  you  say  nobody 

rushed  at  him,  and  no  body  cut  at  him,  with  the 
exception  of  Mouk  ?  No,  sir.  And  you  say 
IMunk  rushed  at  liim  and  cut  at  him  three  time.s? 
Yes  sir.  You  spoke  Hom^thing  about  tlie  pris- 
oner making  a  stumble  just  before  he  was  shot. — 
Yes,  sir.  Do  you  know  whether  that  was  a,' 
stumble  or  whether  it  was  an  attempt  to  get  away 
from  the  guard  ?  I  don't  know,  it  seemed  as  if 
he  stumbled;— I  don't  know  what  it  was,  sir. 
Then  when  he  rose  up  you  say  Mr.  Wemyss  was 
on  his  right  hand;— howfav  was  Mr.  Wemygs  from 
the  eastern  wall  of  the  market  house,  at  the  time 
the  prisoner  rose  up  ?  He  was  not  very  far  from 
it, — I  dont  exactly  know  the  [distance.  Say 
about  how  many  feet  Sam?  It  might  have 
been  one  foot,  or  a  foot  and  a  half,  or  two  feet. 
And  standing  immediately  on  his  left  was  the 
prisoner,  Archy  BeebeeV  Yes,  sir.  Close  to 
him?  Close  to  him.  Close  up  against  him? 
No,  not  close  up  against  him  but  close  to  him. 
And  Hardifi  was  in  front  of  Wemyss?  Yes.  sir. 
You  are  certain  of  that?  Yes  sir.  At  that 
time,  you  say  you  saw  Captain  Tolar  come  out 
ot  the  market  "house  ;  was  that  the  first  time, 
that  day  yeu  had  noticed  Captain  Tolar?  Yes, 
sir,  it  was.  That  was  the  first  tim'=;  you  notic- 
ed him  ?  Yes,  sir.  And  just  about  that 
time,  when  they  had  got  the  prisoner  up  after 
he  had  stumbled,  you  say  you  saw  Capt.  Tclar 
coming  out  cf  the  east  end  of  the  market 
house  thrusting  the  crowd  aside?  Yes,  sir. 
That  was  the  first  time  you  saw  Tolar  that  day  ? 
Well  sir,  I  might  have  seen  him  before,  about 
the  market  house,  but  I  don't  know  that  I  did; 
I  didn't  pay  any  attention  to  him.  Now  at  the 
time  Tolar  was  thrusting  the  crowd  aside  as  you 
described,  did  he  have  any  weapons  in  his  hand? 
Not  that  I  noticed  sir.  Did  you  notice  to  see 
whether  he  had  any  weapons  in  his  hands  or  not? 
No,  sir.  Did  Tolar  make  any  halt  until  he  got 
up  and  presented  the  pistol  to  Beebee's  hesd? 
did  he  make  any  halt  from  the  time  he  clesu-ed 
the  market  house  until  he  presented  the  pistol. 
He  was  not  goinir  exactly  in  a  rtish,  only  moving 
the  men  out  of  the  way;  I  didn't  sec  him  make 
a  halt.  So  you  say  he  didn't  make  a  halt,  b  fe 
was  advancing  slowly,  pushing  the  men  away  as 
he  advanced  ?  Yes,  sir.  And  he  went  straight 
down  the  pavement,  until  he  got  up  within  five 
feet  of  Beebee?  Yes,  sir,  and  raised  his  pistol. 
That  you  didn't  see  where  he  drew  it  from  ? 
No,  sir.  When  begot  it  on  a  level  he  elevatad  it 
a  little  and  fired  ?  Yes,  sir.  t  saw  it  after  he 
raised  it  a  certain  height  and  he  raised  it  a  little 
higher  from  that.  ^Vhat  sort  of  a  pistol  was  it  ? 
It  seemed  to  me  like  a  dark  looking  i)istol. 
Not  a  white  looking  one?  No,  sir.  Well 
about  what  size  was  it  ?  About  as  long  as  my 
hand.  Which  was  the  longest  pistol,  the  pistol 
that  Tolar  had  or  the  pistol  you  saw  in  Sam  Phil- 
lips' hands?  As  well  as  I  noticed,  the  pistol 
Tolar  had  vras  the  longest.  A  little  the  longest? 
Yes,  sir.  You  think  Tolar's  pistol  was  about  as 
long  as  your  hand.  Yes  sir?  Now  pay  at- 
tention to  this  question  Sam — suppose  aline  had 
been  struck  from  Archy  Beebee's  feet,  straight 
back  upon  the  pavement,  parallel  with  the  east- 
ern wall  of  the  market  house,  would  that  line 
have  passed  to  the  right  or  left  of  Tolar,  at 
the  time  he  fired  ?  That  line,  sir,  would  just 
come  a  little  to  his  right?  Just  a  little  to 
his  right?  Yes,  sir.  it  would  have  strucic 
him  oii  his  right.  So  that  Tolar  was  about  the 
center  of  the  pavement  ?       Yes,  sir,  he  was  be- 
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tweea   the  center  and  the  edge.        Nearer  the 
center,  or  nearer  the  edge?        I  don't  know  ex- 
actly, whether  he  was  nigher  to  the  center  or  the 
edge.        What  is  your  impression  ?        He  might 
have  been  nigher  the  edge  than  the  center.     How 
far  off  from  Tolar  were  you  at  that  time  V        I  was 
between    ten  and    twelve  feet    from   him,    sir. 
And  to  his  front  and  left  ?        Yes,   sir,  his  left 
hand  side  was  to  me  when  he  shot  the  pistol.    So 
that  you  were  to  the  left  ot  Tolar  rather  than  in 
front?       Yes,  sir.        How  many  persons  were 
between  Tolar  and  the  deceased  man  Beehee  at 
the  time  the  pistol  was  fired?        Well,  sir,  there 
■were  two  that  I  noticed  M'hich  leant  their  heads 
to  one  side  when  the  pistol  shot.        And  only 
two?        Yes,    sir.         Do   you  know  who  they 
■were  ?        I  do  not,  sir.        Were  they  white  men, 
or  black  men?        I  never  noticed,    sir;    1  was 
looking  at  the  pistol.        Wliy  did  they  lean  their 
heads;  did  Tolar  say  anythii^g  to  them?        Not 
that  I  heard  of.        Did  he  touch  either  of  them  ? 
He  touched  the  hindmost  man,  as  well  as  I  can 
recollect.        With  his  left  hand  or  right  hand  ? 
Left  hand.        At  the  time  of  the  shooting,  you 
say  you  noticed  John  Armstrong?        Yes,   sir. 
How  far  was  he  ofl:"  from  Tolar  ?        He  might  hare 
been  a  foot  and  a  half,  or  two  feet,  not  further  I 
am  certain,  and  if  auylhiug  he  was  nigher.       Did 
you  say  Armstrong  was  on  the  i)avenient  or  off? 
He  was  just  at  the  edge  of  the  i:)avement,  off  of 
theijavemeut.        On  the  pavement  or  off?        Off'. 
You  spoke  of  Tolar' s  shawl,  did  you  notice  any- 
thing peculiar  about  the  shawl  ?        No,  sir,  no 
more  than  I  commonly  would  about  a  gentleman's 
shawl.        Did  he  have  the  shawl  pinned?        Yes, 
sir,  it  was  fastened  in  front.     So  that  it  could  not 
fall  off?      Yes,  sir.       Andso  that  it  could  not  be 
thrown  off?        It  seems  to  me   it  wag  fastened  in 
front.         Didn't  it  fall    off?         No,    sir,  it  didn't 
fall  off.     I  saw  some  of  it  turned  back  on  bis  right 
shoulder,  but  it  did  not  fall  off.        You  say   then, 
the  edge  of  the  shawl,   though  it  was  fastened  in 
front,  one  edge  seemed  to  fall  over  his  right  shoul- 
der ?        Yes,  sir.        How  did  he  get  the   edge  of 
the  shawl  back  ?        I  don't  know,  he  got  it  there ; 
he  shoved  it  back  1    suppose  with   his  elbow ;  it 
was  just  turned  back  a  little.        Didn't  you   see 
him  take  his  hand  and    throw  it  back  ":'        No,  sir, 
I  did  not.        Would  you  have  seen  that,  if    it  had 
occurred?        No,  sir,  I   dont   think  that  I   would 
have  seen  it,  if  it  had  occurred;  beeuase  I    didn't 
notice  him  particularly   before  he  was  raising  his 
pistol.        I   am  speaking  about  after  he  fired  the 
pistol  ?        After  he  flred  the  pistol  the  shawl  came 
back  to  its  place  again.        8ee  il'you  can  recollect 
this;  after   he  fired  the   pistol,  didn't  you  see  him 
throw  his  shawl  back  with   his  hand  ?        No,  sir. 
You  didn't  see  him  ?        No,  sir,  I  didn't.        Were 
you  not  looking  at  him  then  ?        Yes,  sir.        How 
happened  it  that  you  didn't  see  him  do  that?        I 
didn't  see  him  ;  he   might   have  done   it.         What 
is  your  impression — that  he  did    reach   out    and 
throw  it  back  after  he   fired   the   pistol,    or  that 
he  did    not?         I\Iy  impression  is    that  I  don't 
knov/    whether   he    throwed  it  back    after  he 
flred  the  pistol  or  not,  but  he  must  have  throwed 
it  back    before,   because  the  wrong  side  of  the 
shawl  was  laying  back  a  little.        So  that  your 
impression  is  tliat  he  threw  it  back  before,  and 
not  after  he  tired  the  pistol.        Yes,  sir.        You 
say  you  saw  nobody  else  there  with  arms,  on  that 
occasion,  cxcei^t  Sam  Phillips  ?        And  Mr.  Tolar 
and  Monk.        What  did  you  say  Mr.  Phillips  was 
doing  ?        He  was  standing  just  after  Tolar  shot 
the  pistol.        How  far  from  Tolar?     •  He  was  a 
little  further  off  than  I  was  at  the  time  I  noticed 
him.        And  to  Tolar's  left  ?        Yes,  sir.        Did 
you  hear  anybody  make  any  remark ■<  In  Phillips 


at  that  time?  No,  sir.  Were  you  near 
enough  to  have  heard  a  man  make  a  remark,  if 
he  had  made  one  in  a  moderate  tone  of  voice  ? 
Well,  sir,  I  might  if  I  had  been  noticing  it,  but 
they  were  speaking  around  in  the  crowd; — so 
many  different  voices  that  probably  I  might  not 
have  noticed  it.  Yon  say  you  could  not  tell 
whether  Phillips  was  cocking  or  uncocking  his 
pistol  ?  I  could  not,  sir.  Did  you  notice 
whether  he  had  liis  thumb  on  the  cock  ?  1  did  not 
examine  him  close  enough  lor  that,  but  he  had 
the  pistol  in  his  hands.  Did  you  notice 
whether  that  was  a  four  barrelled  pistol?  It 
looked  like  a  small  lour  barrelled  pistol  sir. 
You  saw  it?  Yes,  sir,  I  saw  it  was  a  pistol. 
And  you  think  you  cannot  be  mistaken  about  the 
size?  I  may  be  mistaken  a  little  about  the 
size.  1  will  ask  you  the  question — whether  it 
was  not  a  navy  revolver,  a  foot  or  fifteen  inches 
long?  I  don't  think  it  was  that  long,  I  know 
it  wa^  not  that  long.  Was  it  as  long  as  ray 
hand  ?  Yes,  sir,  it  was  as  long  as  your  hand. 
W^as  it. longer?  Not  to  my  recollection.  I 
wish  you  to  be  certain  about  that?  I  cannot, 
because  the  view  I  got  of  it  would  not  enable  rae 
to  give  the  exact  length.  You  saw  him  make 
no  attempt  to  use  it?  None  in  the  world. 
How  far  was  Mr.  Phillips  from  Beebee,  at  the 
time  the  shot  was  flred  ?  I  didn't  see  him  then. 
Do  you  know  how  many  men  were  between  Phil- 
lips and  Tolar  at  the  time  the  pistol  was  fired  ? 
I  do  not,  sir.  Were  there  any  men  between 
them  then?  There  might  have  been,  but  I 
never  noticed  Phillips  at  that  time.  How  many 
persons  were  there  between  you  and  Tolar  at  the 
time  of  the  firing?  Well  there  was  nobody 
between  me  and  Mr.  Tolar,  exactly,  but  the}' 
were  standing  both  sides.  I  could  see  him  plain- 
ly, there  was  a  lane  running  through  there  be- 
tween us.  There  was  a  lane  there  for  you  to  see 
through  ?  Yes,  sir,  there  were  some  on  the  side 
vralk  which  was  standing  very  close  by  rae,  but 
I  could  see  the  best  part  of  him  at  the  time  he 
fired.  And  after  the  firing  Tolar  went  back 
under  the  market  house  ?  Yes,  sir.  ,  And  then 
yon  lost  sight  of  him  and  don't  know  ■what  be- 
came of  him  ?        No,  sir,  I  do  not. 

'ihe  Judge  Advocate  asked  jjermission  to  em- 
ploy an  additional  clerk,  at  a  compensation  not 
to  exceed  $5  per  day.  He  said  that  he  had  al- 
ready employed  one  clerk  and  one  stenographer, 
but  that  they  were  unable  to  complete  more  than 
sixty  pages  per  day  of  testimony ;  and  that  the 
employment  of  one  additional  clerk,  such  a  one 
as  he  had  had  recommended  to  him,  would  enable 
him  to  take  one  hundred  pages  of  testimony  per 
diem;  that  the  economy  of  this  course  must  be 
evident  to  the  Comniission. 

The  permission  iisked  by  the  Judge  Advocate 
was  granted  by  the  Commission,  and  an  ad- 
ditional clerk  will  be  employed  ata  compensation- 
of  85  per  day,  fi'om  this  date. 

On  motion,  the  Commission  adjourned  to  meet 
on  Saturday,  the  '^7th  inst.,  at  11  o'clock  A»  M. 

Raleigh,  N    C,  July  37, 1S67,  10  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. 

Present,  all  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  f  jr  the  prose- 
cution, "all  the  accused  and  their  counsel. 

The  proceedings  of  yesterday  were  read  by  the 
Judge  Advocate.  The  foHov4ng  corrections 
wei-e  made  in  witness  Sam  Toomer's  testimony  : 

On  page  283,  line  10,  the  witness  -Kishedto.  in- 
sert the  following,  "At  that  time  some  one 
cried.  '  command  the  prisoner.'  *' 
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On  pngc  289,  line  19,  (printed  p.  30,  col.  ?, 
line  64,  Records)  insert,  "  graspiiifc  tbc  comfoi  i 
in  front  of  the  tbroat,  just 'under  the  eiiin." 

On  pajrcoOS  audoOO  (pruitcd  Record,  p.  ;;3,  col. 
2,  line  Vi)  nialie  the  (iiiestion  read,  "Did  you  no- 
tice wlietlicrtliat  w.ts  a  four-barrelled  pi,^tol  iu  tlii' 
hands  of  Mr.  Pliillips  ?"  Tlie  proceedings  of 
yesterday  liaviu;;  been  read,  were  then  approved. 

Jamks  L.  Niiu.v,  a  witness  for  the  pi-o.^een- 
tion,  Laving  been  lirst  duly  sworn,  testified  as 
follows: 

Examined  by  the  Counsel  for  the  prosecution. 

What    is    your    name?         James    L.     Nixon. 
Where  do  you  reside?  _     Fajctteville.        What 
is  your  business  there,  sir  ?        I  keep  a  grocery. 
Where  did   you  reside  at  the  beginning  of  this 
year?        Fayefteville.        Did  you  know   Archy 
Becbec?        No,  sir,  I  don't  tliiuk  I  did.     Did  you 
know  liiin  when  you  saw  him  ?        I  luid  seen  iilm 
a  heap  of  times   bn't  I   didn't   know   liim  wiien  I 
did  see  him.        Did   you  ever  sec  a  man   called 
Archy  Beebcc  ?        1  saw  him  many  a  time,  I  didn't 
know  his  name  was  Archy  BecLee  when  1  saw 
him.        Wiien  was  the  last   time  you  saw   this 
man  who  was  called  Archy  Becbec  ?        I  saw  him 
on   Monday.        What   month?        I  don't  recol- 
lect.       What    year '!        This     year.        Was    it 
cold   weather  or  warm?        It   was   pretty    cold 
weather,  sir.         In  the  winter  time  V        Yes,  sir, 
I  tbink  it  was.        The  last  time  you  saw  him  wa& 
a  Monday  evening  iu  cold  weather  sometime  this 
year?        Yes,    sir.         Where   did  you  sec    him  ' 
then,  sir?     At  the  market  house  in  Fayetteville.  ■ 
IIow  came  you  at  the   marki^t  house  "that  day?] 
[  went  to  hear  the  trial  that  was  going  up  there.  | 
Wfts  Archy  Beebee  the  man   who  was   on   trial  ?  ( 
Y'e.^,    sir.        Y'ou    went   up    there    out    of    cu- 
riosity?       Yes,     sir.        What    time     of     day 
was   it      when  yon    got  there?        I    think     it  i 
was  after  half  past  two  o'clock  when  I  got  there.  ] 
Did  you  see  Archy  Beebee  when   you  first  got 
there?        lie  was  going  up  the  steps  as  I  went 
up  I  think.         Up  tin;  steps  that  go  to  the  town  ' 
hall  up  stairs?        Yes,  sir.         What  do  they  call  • 
the  room  over  the  market  house  ?        The  lowu 
hall  I  believe.        Who  was  going  up  stairs  with 
him?        The    ."-uard.        Wlfo    were    they?        I 
forget  who  went  u])  with  liiui.         Do  you  know  j 
any   one  person   who   went   up  with  him?        l] 
don't  remember.         Was  any  person  witii  him?i 
Yes,  sir.         Where  were  you  standing  as  he  \v'ent  I 
np  stairs  ?        I  was  standing  I'ight  oii  the  pave-  \ 
ment  of    the  market    house.         Which   end    of  ^ 
the  market   house?        The  east    end.        Were: 
you   inside  or    outside   of    the    market    house?  [ 
just  about   under   it,    right   on   the    jiavement.  I 
Is  there  an  arch  in  front  of  the  market   house?  I 
Y'es,  sir.         Were  you  in  that  arch  ?        Under  it.  i 
Were  you  under  the  middle  or  one  end?        To  j 
one    side.        Which    side?        The    noith    side.  I 
You  were  standing  under  the  north  end  of  t.h(! 
prch?        Yes,  sir.        Looking  towards  the  steps  ?  | 
Y'es,  I  was  looking  at  them  going  up  the  steps. 
How   long  did  you    stay   there?        About   two  ' 
hours     I     guess,     or     an    hour     and    a    half 
Did    you    change    your     position  ?         Walked 
about  there   backwards   and    forwards.         Did  , 
you     walk      inside     of   the     market     house  ?  ' 
Yes,  sir.        Walk    outside  ?        Y''eg,  sir.        Did  : 
you  go  away    from  that  east  end?        Yes,  sir,  I  ' 
went  through  the  market  house,  I  don't  know  | 
that  I  went^  out  of  it,  I  went  all  about  in   the  ; 
market  house  ?        How  long  do  you  think  Archy  ] 
Beebee  was   up  stairs,   from  tlie  time  you  saw 
iiim  go  through  the  door  on  the  stairs?        About  : 
three  quarters    of  an    hour,  I  guess,    or    hour.  ' 
You  didn't  leave  there   until  after  he   had  come 
do\rn    stairs?        No,    sir.         During    the   thrt;e 


'  quarters  of  an  hour  that  4''chy  Bccbce  whk 
I  un  stairs,  what  passed  in  tlie  crowd,  if  anything  ? 
M  ell,  there  was  a  big  crowd,  and  they  were  going 
to  have  a  trial.  How  many  do  you  suppose 
were  in  that  crowd?  I  reckon  a  hundred  around 
,  about  there,  or  more,  or  may  be  not  that 
many,  a  good  big  crowd.  Did  yon  see  any 
!  of  these  prisoners  at  the  bar  in  tliat  eri-)wd  ?  I 
saw  one, — two.  Wlio?  Thomas  Powers  and 
Daniel  Watkins.  What  other  name  does  Dan 
id  Watkins  go  by  ?  That  is  Jiis  proper  name; 
I  they  call  hint  Monk.  Any  name  besides. 
Monk?  "Monk  Julia" — his  mother's  name 
was  Julia,  Is  that  the  man,  (pointing).  Ycb 
sir.  Did  you  see  Thomas  J'owcrs  in  the  crowd  ■' 
i  Yes,  sir.  Do  you  see  Inin  iiere?  Yes,  sir. 
;  Point  him  out.  (Witness  does  eo. )  TheHC 
two  men — were  they  under  the  market  house  oi 
outside  /  Under tliv  market  house.  Whert- 
was  Tom  Powers  ?  He  was  upon  n  stall,  just  at 
I  youfjo  up  stairs-  Deciby  Ben's  still?  Yes. 
sir.  He  was  standinj;  on  it  ?  Yes,  sir.  Wlmt 
was  he  doiHg  there  ?  He  was  looking  towards 
f  he  stair  s(eps.  Did  you  notice  any  thing  pecu- 
liar  about  his  appearance  ?  No,  sir.  Did  he 
turn  to  look  at  you  at  ail?  No,  sir,  I  don't 
think  he  did.  Did  he  turn  to  look  around  the 
crowd  ?  I  don't  think  he  did.  His  eyes  were 
fixed  on  the  stairsteps  V  Yes,  sir.  looking  to- 
ward^ f  he  stair  steps.  What  was  Monk  Juli& 
doing?  He  was  going  around  among  the  crowd. 
What  was  he  saying?  He  was  saying  that  a 
man  tliat  would  do  that  ought  not  to  have  a  tria! 
at.  ail.  Anyfhinx  further?  No,  sir,  that  was 
about  the  suhsfair-fi.  Was  that  ihesubstflnce 
of  all  he  said  ?        Yes,  sir  Wa>' that  repeated 

once  or  several  tunes  ?  It  might  have  been 
several  times  ;— I  remember  it  on<;e.  Did  he 
Hay  it  to  any  one  in  particular  ?  He  was  talkiuf^ 
a')out.  but  not  to  any  one  in  particular.  Was  he 
proclaiming  it  generally  iu  the  crowd?  Just 
talking.  It  a  loud  Ixme  of  -\-oice  ?  About  as 
loud  a."  I  am  talking  now.  What  otiiei  persons 
did  you  notice  in  that  crowd  under  the  market 
houc^e  that  you  reeoirnized  that  day  ?  There 
were  several  people  there,  Imt  I  cant  remember 
who.  halt  the  town  it  looked  to  me,  like,  was  there. 
(Jan't  you  leineniber  any  persons?  Yes,  Mr. 
Leggett  was   there.  What    is   Mr.    Leggett'n 

first/  name  '.'  I  don't  kno\V',  sir.  Who  else  did 
you   see   there  ?        M'-.    Powers.  What  Pow- 

er^? Edward.  Edwaril  Powers  was  there  ? 
Yes,  sir.  Did  you    see.    any    one   else  there  ? 

Mr.  Ralph  Lutteiioh.  Any  one  else  ?  No, 
sir,  I  don't  remcmtier  any  other  nabics.  Y'ou 
didn't  see  Capt.  Tolur  "there  at  that  time?  I 
don't  remember  seeing  him  inside  of  the  market 
house.  Did  you  see  him  anywhere  else  while 
the  negro  was  up  stairs  ?  No,  Sir,  I  might  have 
seen  him  but  I  don't  remember.  The  only  per- 
sons that  you  remember  liaving  seen  now,  that 
you  can  name  are  Monk,  Tdn  Powers,  Leggett, 
"Ed  Powers,  and  Lutteiioh?  Yes,  sir.  Think 
well  and  study  whether  you  can  remember  any 
one  else?  Yes,  sir,  Jim  Andrev.-s.  the  fellow 
that  went  with  me.  Any  one  else  that  j^ou  can 
remember  seeing  in  the  crowd?  Mr.  Bond  I 
think  was  there.  While  the  negro  was  up 
stairs?  Mr.  Bond  I  saw,  I  think,  while  the  nc 
gro  was  up  stairs.  These  men  that  you  speak 
of,  you  fold  what  Monk  was  doing,  aud  you  told 
what  Turn  Powers  was  doing,  what  were  the  other 
men  that  you  spoke  of  doin;^?  They  were 
talking  about  the  case.  A\  ere  they  talking 
with  one  another,  or  any  one  else.  With  one 
another  I  thought.  Wire  they  together?  Yes, 
sir,  these  three  were;  there  were  more  around 
them.        These  men    L-ggett,    Lutterloh,    Ed. 
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Powers,  and  Monk  you  say  were  standing  togeth- 
er?        Yes,    sir.         What   were   they    saying? 
They  two  made  the  same    remark  that   Monk 
maae;  that  it  was  not  right  that  he  he  tried, 
that  he  ought  to  be  killed  without  a  trial.      Was 
that  all  ?        That  he  ought  to  he  killed, —any  ne- 
gro that  had  conimilted  such  an  act  ought  not  to 
have  a  trial  at  all.        Was  thatyill  tiiat  they  said  ? 
I  believe  that  was  all.        Who  was  tin;  first  per- 
son you  saw  ooming  through  the  door  on  the 
f»tairs  ?        Coming  down  ?       Yes,  from  the  town 
hall  ?        If  I  am  not  mistaken  the  Sheriff  started 
first.        Did  you  see  this  young  lady  upon  whom 
It  was  charged  that  Beebeehad  attempted  to  com- 
mit a  rape  V        Yes,  sir,  I  was  there  when  she  got 
out  of  tiie  carriage.      When  did  she  come  down '? 
About    as  nigh 'as  I  can    guess    ten  or  tifteen 
minutes    before     the    prisoner     come     down. 
Do    you   mean    the    Sherift'    came    out   before 
this   young  lady?        No,   Sir.        I  understood 
you  to  say  the  Sheriff  was  the  lirst>  person  you 
saw  come  through  the  door?        I  thought  you 
were  talkinir  about  when  the  negro  was  brought 
down.        Who  came  first  after  Beebee  was  taken 
up  ?        Some  officers  were  going  in  and  coming 
out  during  the  trial.        Who  did 'you  see  go  in 
and  come  out?        I  can't  tell,  some  I  supposed 
who  had  business  up  there.        Who  was  the  first 
person  you  noticed  come  through  that  door  that 
you  remember?        I  don't  think  I  can  tell  you. 
Who  was  the  second  ?        1  can't  tell  you,  I  know 
whentlie  ladv  come  down.       .Did  you  sec  her 
come    tlirougli    the    door?        Yes,  sir.        V/ho 
was  with    her?        Another  lady— an    old    ladj'. 
Any  one  else  ?        I  tliink  Mr.  Bond  was  with  her, 
i  know  he  helped  her  in  the  carriage.        Is  his 
name  Israel    Bond  ?        Yes,  sir.        He  helped 
lier  in  the  carriage  ?        Yes,  sir.        What  became 
of  him  after  helelped  her  in  the  carriage  ?        I 
don't  know,  sir.        Did  you  see  any  one  else  no 
to  the  carriage  ?        No,  sir,  as  soon  as  they  drove 
off  I  never  looked  auy  more.        While  it  was 
standing  there?        No,  sir.        You  sv.^ear  that 
no  one'  else  did  go  to  the  carriage  ?        No,  sir, 
I  will    swear  I    didn't   see    anybody  go  to    it. 
Were  you  standing  in  the  arch  when  the  carriage 
drove  off?        I  was  standing  right  at  the  arch. 
You  don't  know  what  liccome  of  Bond  ?     No,  sir. 
Could  you  sec  the  etair  steps    when  you  were 
standing  in   the  arch  ?        Yes,  sir.        Did   Bond 
go  ui>  those  stairs  again?        I  can't  say  sir,  he 
might  have  Aveut.       "You  remember  that  he  did 
ifo  !        I  do  not.        Do  you  remember  that  he 
did  not  ?        No,  sir.      Do  you  remember  any  one 
who  v.ent  uj)  stairs  at  that  time?        I  can't  say  i 
who  did.     1  saw  some.        During   the   time  be-  1 
tween  the  lady  came  down  stairs  and  the  time 
Beebee  came  down  ?        Yes,  sir.        Was  it  Israel 
Bond  ?        I  can't  say,  sir.        Don't'  you  know 
him  f        I  laiovy-  him,  but  I  was  not  noticing  him 
at  the  time.        You  were    noticing    enough  to 
see    some    one    go    up  ?        Some    one    went 
up,  I    supposed    i*.    was   some    one    connected 
with     the     trial.         Cotildn't     you    tell    who 
it    was  ?         I     can't    recollect.        Didn't    you 
uotice;       I  might  have  noticed,  but  I  have  for- 
gotten'now.        Ilave  you  any  impression  who  it 
was  ?        No,  sir,  none  at  all.        But  you  have  an 


impression  that  some  one  went  up  ?  Yes,  sn-. 
As  the  prisoner  and  guard  came  down  stairs,  the 
prisoner  came  first?  Yc:5,  sir.  Who  was 
along  with  the  prisoner  ?  I  think  Mr.  Wcmyss. 
Where  was  he?  On  the  left  of  the  prisoner. 
You  know  your  right  hand  from  your  left.  Yes, 
sir.  Was  he  on  the  side  toward  the  .market 
house?  I  am  certain  he  was  on  my  right,  the 
left  of  the  prisoner.  Who  else  did  yon  sec  there 
^■ith  the  prisoner?        I    think    Mr.    Faireloth. 


Was  he  on  the  right  or  left  of  the  prisoner  ?        1 
think  he  was  a  little  before  him.        You  think 
the  Sheriff  was  before  him,  and  Faircloth  was  be- 
fore him,  and  Mr.  Wemyss  was  on  his  left?    Yes, 
sir.        Did  you  see  any  other  officers  ?     McGuire 
miiiht  have    been    there.        I  'might  have  been 
there — do   you   mean   to  say,  you  think   he  was 
there?        I  think  there  were  more  guards  there, 
and    it  might  have  been   McGuire.         Do  you 
know  wiio   they  were?        I    know    the  guard, 
but -I  donl  know  who  were  there;  I  know  Mr. 
WemA'Sb    v\a3   there,    and    Mr.    Faircloth,     and 
the     Sheriff,     and    there    were    three    guards. 
But  you  don't  know  who?    No,  sir.    Well  what 
happened  ?        They  came  on  down  the  steps  anc* 
there  was  a  rush  made,  as  if  they  wanted  to  see 
him, — about  ten  or  twelve.        You    think  they 
wanted  to  seehirn?        Like  they  wanted  to  get 
up  to  him,  like  men  would,  trying  to  see  any 
body,  or  any  thins  strange.        How  many  meii 
ran  up  in  that  way  ?        About  fifteen  or  twenty 
I  reckon,  may  be  more.        Did  that  rush  alarm 
you  at  all  ?    Yes,  sir.    I  heard  a  man  demand  the 
prisoner.        Was  that  at  the  same  time  that  this 
rush  was  made  that  you  heard  this  demand  for 
the  prisoner?        Yes,  sir.      What  did  the  Sheriff 
reply?        I  don't  recollect  what  the  Sheriff  said. 
You  heard  the  voice  that  said  those  words, — "I 
demand  the  prisoner?"      Yes,  sir.    What  words 
did  he  use  in  demanding  the  prisoner?        "De- 
mand the  prisoner,"  or  "give  me  the  prisoner." 
Do  you  think  those  were  the  words,  or  may  they 
have  been  slightly  varied?        They  might  have 
been  sightly    varied.    That  is  my    impression. 
Had  you  ever  heard  the  voice  before,  that  uttered 
those  words,  "I  demand  the  prisoner?"    I  tliink 
I  have.        Did  you  recognize  it  at  the  time  ?      I 
thought  I  did,  sir.      Whose  voice  was  it?     Tom 
Power's.        Did    you    thmk    it  was    him?        I 
think  to  the  b(;st  of  my  belief  it  was  him.      Did 
you  see  him  in  the  crowd  at  that  time  ?        No, 
sir.    I  started  ofl'just  as  the  prisoner  was  de- 
manded.       You  turned  to  go  off  then?        Yes. 
sir.        How  far  did  you  move  ?       I  moved  from 
the  arch  to  the  corner  of  the  market,  next  to 
Fishblates.        When  that  rush  was  made  did  yon 
see  any  other  of  these  prisoners  at  the  bar  in  the 
crowd?        No,  sir.     I  don't  think  I  did.        But 
you  saw  a  rush  made  by  how  many  men  ?        Fif- 
teen or  twenty.        Can  you  name  any   one  oi 
them?        I  don't  think 'l  can.        Did  yoix  see 
Monk  about  that  time?        I  saw  him    before 
that   time.  After   the    prisoner   had    come 

out  of  the  door?  No,  sir.  Yo\i  moved  off 
to  the  nortli-east  corner  of  the  market  house? 
To  the  north  corner.  The  corner  can't  be  the' 
I  north  corner  to  my  understanding  of  it.  I 
I  would  call  it  north."  Where  the  east  face  and 
the  north  face  of  the  market  house  meet,  you 
were  standing?  Yes,  sir.  That  is  what  I 
mean  by  the  north  east  corner.  That  is  where 
you  went  to  when  that  rush  was  made?  Yes, 
sir.  Did  you  look  back?  Yes,  sir;  I  saw  a 
scufl3e  in  the  crowd.  Did  you  see  anybody  in 
that  scuffle?  I  gaw  a  whole  lot.  Did  you  see. 
Monk  at  that  time  ?  No,  sir.  Did  you  see 
anybody  you  recognized?  No,  sir,  I  don't  re- 
member fdid;  I  saw  the  guard  was  liitting  with 


their  sticks,  and  they  sort  of  backed  off,  the 
crowd  did,  and  they  got  out  in  the  street  where 
there  was  more,  and  made  a  general  rush.  On 
whom  ?  Towards  the  guard.  Then  there  weg 
a  little  scuffiing  and  the  pistol  fired.  Did  you 
see  the  pisto!  fired?  No,  sii'.  Did  yousee 
the  pistol  flash?  I  saw  the  smoke.  Did  you 
hear  the  report?  Yes,  sir.  Did  you  see  the 
man  Beebee  at  the  moment  the  pistol  fired  ?  I 
think  I  did,  sir.     It  looked  like    he  had   bees. 
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throwed  down,  and  he  was  rising;  I  didn't  tbinlc 
he  was  perfectly  straight,  and  he  never  got 
Btraight.  Where  was  Slieriff  llardie  standing 
at  the  tinii!  the  pistol  w;vs  Dred '!  I  don't  liuow, 
sir.  Could  jou  see  Mr.  Wemyss ?  Not  un- 
til I  got  up  there.  You  ean't  say  where  We- 
myes  was  standing  *  No,  sir.  Could  you  say 
•where  the  prisoner  was  standing:  ^^  he  rose  V 
Yes,  sir.  lie  was  standing  at  or  near  the  south 
corner,  ne.xt  to  Mr.  Draugljon's  store.  On  the 
pavement  ?  Yes,  sir.  Had  he  got  outside  of 
the  point  to  whieh  the  market  house  i-eaches  ? 
No,  sir.  Had  he  got  past  that  little  arch  'i  I 
think  he  was  about  where  it  ends,  he  was  lying 
there  when  I  went  around  afterwards.  And 
that  is  the  point  you  saw  him  when  the  pistol 
wasiirje^y  Yes,  sir.  Where  did  the' smoke 
of  that  pistol  come  from  ?  It  looked  like  it 
■was  between  me  und  Areliy.  Did  it  come  in 
front  of  Archy?  I  don't  know  -whether  it  was 
to  his  back  or  face.  Was  Archy's  face  towa,rds 
you?  His  head  was  sort  of  towards  the  mar- 
ket. Was  it  turned  over  his  shoulder?  Sort 
of  raised  up,  that  way,  (representing.) 
did  you  do  after  the  pistol  -was   tired? 


"  I  submit,  if  the  Court  pleases,  imder  the  cir- 
cumstances of  this  case,  that  I  have  a  rght  to  put 
a  leading  (iucoliuu  to  tliis  v.itness.  The  witness 
has  stated  the  circumstances  ot  this  case  difl'ei'- 
eutly  to  me  before  coming  upon  the  stand,  in  a 
very  material  point;  and  I  want  to  put  a  searcli- 
ing  inquiry  upon  that  point  to  him.  1  want  to 
ask  the  v/itness  i'he  has  not  said  to  me,  since  be 
has  been  here,  previous  to  this  morning,  that 
Captain  Tolar  was  ttanding  under  the  market 
house,  at  the  time  these  sev^eral  other  gentlemen 
were  standing  there,  tliat  he  alludes  to ;  and  that 
he  participated  in  conversation  w  ith  them  from 
time  to  time. 

The  Counsel  for  the  accused  : — 

Wc  leave  the  matter  entirely  to  the  Court.  The 
Court  knows  the  general  rule,  that  leading  ques- 
tions shall  not  be  put  to  a,  party's  own  witness  — 
Yv'e  hoAvevei-  make  no  objection,  if  the  Court  sees 
proper  to  allow  it. 

The  Counsel  for  the  prosecution :  — 

I  will  state  to  the  Court  that  State  cases  dilTer 

in  that  respect  from  all  others,  that  when  a  State 

What  j  produces  a  witness,  it  has  a  right  to  impeach 

The  i  him  if  it   sees  lit;  a  witness  may  make  a  state- 


crowd  gave  way,  and  I  went  up  there.  Did  j  mcnt,  and  then  when  brought  upon  the  stand 
3'ou  walk  across  the  pavement  or  around  it  ?  I  |  ni'iy  contiadiet  himself.  Tlie  rule  is  that  a  Statfi 
walked  otf  of  it.  Did  you  look  near  that  point  i  may  inipeaeh  its  own  witness,  may  at  least  assist 
where  you  saw  the  smoke,  and  see  anybody  you  re-  i  in  refreshing  his  memory.  All  I  want  to  do  is  to 
cognized,  I  mean  immediately  alter  the  ])istol  j  call  the  witncssejs  attention  to  the  fiact  whether 
was  fired  1        I  saw  a    crowd    standing  there,    he  has  stated  that  Tolar  was  standing  within  the 


Did  you  see  Tolar  there  that  day  at  all  ?  After 
the  thing  was  done.  How  long  afterwards  ?  I 
don't  know,  two  or  three  minutes.  Where 
was  he  standing?  Standing  off,  outside  of  the 
crowd.  Where  ?  Ofl'  from  the  market  house, 
five  or  ten  steps,  off  from  the  pavement.  Was 
lie  in  front  of  the  arch  ?  I  don't  exactly  know 
abont  that,  I  can't  say.  How  far  was  he  from 
Archy,  or  the  point  v>-here  Archy  was  lying  ?  I 
reckon  fifteen  feet,  or  twenty  perhaps.  Who 
was  standing  near  him?  I  don't  remember,  sir. 
You  saw  the  Sheriff,  what  was  he  doing  ?  He 
was  brushing  his  hair  back  that  way,  with  his 
left  hand.    I  asked  him  if  he  was  shot,  and  he 


market  house  at  the  time  that  Leggett,  I.uttcrloh, 
Ed.  Powers,  Maultsby  and  others  he  describes ; 
if  he  has  not  also  stated  tliat  he  participated  in 
the  conversation  that  then  took  place. 

The  Commission  was  cleared'  for  deliberation, 
and  after  some  time  so  spent,  the  doors  were 
reopened,  and  the  Judge  y^dvocate  announ- 
ced that  the  Commission  decided  to  admit  the 
question  asked  by  the  Counsel  for  the  prosecu- 
tion. 

Direct  Examination,  by  the  Counsel  for  the 
prosecution,  resumed. 

Mk.  Nixon,  I  want  you  to  refresh  your  memory 
now.    Didn't  you,   state  to  the  Judge  Advocate 


said  no,  but  he  thought  he  was.  Who  else  did  !  and  myself,  day  before  yesterday,  or  yesterday, 
you  see  there  then?  I  saw  Dr.  ifcDuflie,  and  j  in  this  little  room,  when  we  were  talking  over 
another  Doctor.    I  forget,  Avhether  it  was  Black,    this  matter,  that  Tolar  was  inside  of  the  market 


or  McSwain.  Have  you  told  all  you  know 
about  this  thing.  All  I  can  recollect,  sir.  I 
■want  to  call  you  attention  again  to  who  was  in- 
side of  the  market  house  while  the  negro  was  up 
stairs,  while  yovt  were  standing  in  that  arch  ? 
John  Maultsby  was  in  there  for  one,  and  Jim 
Jones,  I  forgot  just  now  and   remember  since. 


hoiise,  at  the  time  you  speak  of,  and  you  were 
standing  in  the  ."irch  of  the  market  house  at  the 
same  time  that  Leggett,  Ed.  Powers  and  Maults- 
by were  inside  there?  I  forget.  Do  you  re- 
member whether  you  made  that  statement  to  us  ? 
I  forget  whether  "l  did  or  not.  What  do  you 
think  about  it  now?  was  he  or  was  he  not  there? 


Who  else  ?  1  can't  designate  anybody  else  that  I  think  he  was.  Have  you  any  doubt  about  it  ? 
I  know  that  I  can  remember.  I  didn't  tell  you  (  I  don't  think  I  have  now%  that  the  first  time  I  saw 
about  Monk  and  the  knife  afterwards.  Let  us  j  him  was  under  the  market  house.  Didn't  you 
hear  what  that  is?  After  he  was  shot,  and  j  recollect  that,  jjist  now  when  I  asked  you  first? 
about  dead  Monk  was  coming  up  with  his  knife. 
Was  that  the  first  time  you  saw  Monk  with  a 
knife  that  day?  Yes,  sir,  the  only  weapon  I 
eaw  that  day.  What  was  he  doing  then  ?  He 
said  he  was  going  to  cut  his  throat,  or  something  I 
like  that,  and  I  caught  him  and  kept  him  off.  1  I 
understood  you  to  say  within  two  or  three  | 
minutes  after  the  shot  was  tired  you  saw  Mr.  To-  \ 
lar  standing  some  tvi-enty  feet  off  the  pavement ' 
Tea  or  fifteen  or  twenty, 
pavement?        No,    sir. 

house  ?  Not  at  that  time.  But  he  was  stand- 
ing on  the  ground  off  the  pavement,  some  10  or 
15  or  20  feet  from  the  place  where  the  man  fell? 
Yes,  sir.  - 

The  Counsel  for  the  accused  declined  to  Cross 
examine  the  witness. 

The  Counsel  for  the  proscculion  addressing  the  '  Whpre  do  yon  reside 
•'fpmmiesioii.  ijwid : —  r.        Whit  i'   vonr 


No,  sir,  orelsci  would  have  told  yon. 

On  motion  the  Commission  adjourned  to  meet 
on  Monday,  July  29,  1867,  at  10  A.  M. 


Raleigh,  N.  C.  July  19,  1867,   10  oclock  A.  M. 
The  Commission  met  pursuant  to  adjournment. 
Present  all  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prosecu- 
lle  was  iiot  on  the  |  tion,  alfthe  accused  and  their  Counsel. 
Not  in  the   market  i     Yesterdays  proceedings  were  l hen  read  and  ap- 
proved. 

Eliza  Axn  Elliott,  a  witness  for  the  prosecu- 
tion, iiaviug-  been  first  duly  sworn  testified  as  fol- 
lows. 
Examined  by  the  Counsel  for  the  prosecution. 
What    is  your  name?         Eliza  Ann    Elliott. 
I  live  in  F!iT«=ttcvill,  N. 
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;ind  selling  ready  made  clothing.  Do  you  re- 
member the  day  Arcliy  Bcebec  wus  killed  in 
rayetteville?  I  do  sir.  What  day  was  it  y 
Monday.  Do  you  remember  what  month  it 
\vas?  "  It  was  in  February.  Were  you  at  the 
market  house  when  he  was  killed?  Yes,  Sir,  I 
was.  What  time  was  it.'  1  believe  it  was 
Monday  eveninjr.  1  dont  know  exactly  what 
hour.  "  What  time  that  day  did  you  go  "to  the 
market  house  ?  1  went  after  I  eat  my  break- 
fast ;  I  weut  down  to  sell  somethinj^s.  Did  you 
jro  back  home  that  day?  No,  sir,  I  never  weut 
back  home  at  all,  until  about  sunset.  Were 
you  about  the  market  house  all  that  while  ?  i'cs, 
bir.  Is  that  your  usual  habit  when  you  are  sel- 
ling articles?  Yes,  sir.  Did  you  sec  Archy 
when  he  was  brought  out  of  the  guard  house.' 
Ves,  sir.  Where'  wei-e  you  standing  at  that 
lime?  At  the  corner  of  the  market  house. 
Which  corner?  Towards  the  guard  house. 
Were  you  on  the  pavement  or  off?  "On  thc]iave- 
ment,  right  at  the  corner  of  the  market  house. 
That  is  tlie  south  east  corner — did  you  see  Arehy 
when  he  was  brougiit  out  of  the  guard  house? 
Yes,  sir.  Who  ^v  as  witli  him  ?  There  was  two 
men  with  him,  old  man  Wemyss,  and  I  never  look 
Tiotiee  who  the  other  was."  Were  they  all '.' 
There  were  some  others,  but  I  didn't  notice  who. 
]>id  you  notice  whether  they  were  officers? 
.Some"  of  them  were  policemen,  I  think.  Did 
yon  know  them  ?  Sam  FaircUJth  was  behind,  I 
think.  \\  hich  side  was  Wemyss  on,  before  he 
went  up-stairs  ?  I  think  he  was  on  the  left  side. 
Vou  think  Wemyss  was  on  the  left  side  ?  Yes, 
fir.  Didn't  yo"u.  remember  that  Wemyss  had  a 
twitch  on  his  hand?  He  had  a  sore  place  on 
his  hand.  That  he  had  something  he  was  lead- 
ing Arehy  by?  He  had  something  in  his  hand, 
Imt  I  never  took  notice.  Was  Yv'emyss  towards 
vou  or  on  the  other  side?  He  was  on  tlie  side 
that  I  stood  on.  Yfho  else  did  you  see  along 
with  him?  This  town  constable  Bond,  was 
along.  Did  he  have  liold  ot  the  prisoner?  Well 
I  woi  't  say  whether  it  was  him  or  one  of  the  po- 
licemen. "I  won't  say  for  certain.  Did  you 
notice  Sheriff  Hardie,  there  at  all  ?  I  saw  Sherifl" 
Hardie  that  day  several  times.  Did  you  see 
liim  when  the  prisoner  was  brought  up  to  the 
market  house  ?  I  won't  say,  for  1  never  noticed 
«hen  they  come  from  the  guard  house  with  him. 
.\re  you  certain  that  Wemyss  was  thei-e  ?  Yes, 
Mr,  I  really  think  :\Ir.  V»'ei"nyss  was  along.  And 
yon  can't  say  any  one  else  who  was  iu  the  crowd, 
as  I  understand  you,  there  were  several  iu  it?  I 
never  took  any  notice.  You  know  there  were 
several  persons,  but  you  don't  know  who?  No, 
Hir,  I  didn't  lake  any  notice.  Was  there  any 
noise  or  shouting  iu  the  crowd  as  he  came  through. 
No,  sir,  there  was  not  much  said.  What  was  the 
size  of  the  crowd  at  that  time;  how  many  men  do 
you  suppose  were  standing  in  that  crowd  when 
Archy  came  to  go  up-stairs?  A  good  many. 
(;ive  some  idea — how  many  do  you  suppose  there 
were?  I  don't  know,  sir,  a  right  smart  ei-owd. 
.V  hundred?  Well,  1  won't  say,  without  I 
kuowed;  if  I  knowed  I  would  tell,  a  good  many 
come  up  after.  There  was  a  right  smart  crowd? 
Yes,  sir.  And  yoti  saw  a  good  many  come  up 
alter  he  went  up-stairs  ?  Yes,  sir.  Where 
did  you  move  to  after  Archy  went  up-stairs? 
1  went  about  under  the  market  house, 
iiud  out  from  under  the  market  liouae  How 
h.ng  wdb  Arc.liy  up-ftaira?  Souietinie,  1 
can't  Bay  exactly  how  lonR.  I  don't  expect 
vim  to  tell  to  a  niiuutu  but  s've  rorae  sort 
i>(  flu  estimate.  I  reokou-  an  h<mx  or  uuch  a 
matter.  Duuru  t'li'  'i™^  Y"^"  "cie  moving 
about  uudei  llir  luark'-t  Iimusc  and  puli'de  <■(  the 


market  house  ?  Yes,  sir.  This  crowd  you 
gpeak  of,  til  at  was  considerable  when  you  eot 
there  and  continued  to  grow  wliile  the  negmwas 
up  stairs,  where  was  it,  inside  of  the  market  house 
or  outside  ?  A  good  many  under  the  market 
houfee  and  some  outride?  How  often  did  you 
go  inside  of  the  market  house  while  the  negro 
was  up  stairs.  I  never  taken  any  notice^  I  was 
just  walkings  about  there  and  talking.  Were 
vou  under  there  several  times?  Two  or  three 
tunes  backwards  and  forwards.  Who  did  you 
see  under  the  market  liou-^e  at  that  time?  Well, 
I  seed  several  I  was  acquainted  with,  there  was 
the  two  Mr.  Hall's  vvas  under  there.  What  were 
their  names  ?  Wilbren  Hall  and  Samuel  |Hall, 
Ed.  Powers  and  Tom  Powe-.s  wna  there,  and  Mr. 
Tolar,  and  several  that  I  knew.  There  was  Ashley 
Peoples  and  Dave  Oliphani,  John  Maultsby — I 
can't  tell,  there  was  several.  You  saw  Captain 
Toliir  under  the  a-eh  at  that  time  and  you  saw 
Tom  Powers  ?  Yes,  sir.  Did  you  see  Monk, 
there  that  time  ?  I  saw  tbia  little  M-inkJuie, 
called  Monk  Watkins.  Well,  now,  you  say  you 
were  under  the  market  two  or  three  times,  did 
you  see  them  about  the  market  house  every  time 
you  went  nndei  tlieie?  I  didn't  notice  every 
time — only  I  saw  them  under  .son\etimes  and  out- 
side some.  Did  you  see  Capt.  Tolar  sometimes 
nnderneatli  and  soraetimeg  out?  Y''es,  fir. 
What  were  these  men  doing  that  you  saw  there  ? 
They  were  saying  the  nigger  ought  to  be  killed. 
Who  .said  that  ?  Tom  Powers  said  it,  and  Dave 
Oliphant  said  it,  and  Ed.  Powers — I  can't  tell  who 
all.  Were  tliey  talking  together  to  one  another? 
Yes,  sir.  They  said  it  was  a  damned  shame  to 
have  any  lady  served  as  that  one  was.  Was 
Mr.  Tolar  taking  any  part  iu  the  conve  sation  ? 
He  was  talking  as  well  as  the  rest.  Was  that 
nnderneatli  the  market  house  or  outside?  I 
iieard  some  talking  under  tlie  market  house  and 
some  outside.  Was  that  all  the  conversation  you 
heard?  Tiiis  little  Monk  .Jule  had  his  knife 
open,  and  said  he  was  going  to  cut  hi.3  throat,  and 
cut  his  head  off  and  stick  it  npon  a  stake  or  some- 
tliing — he  was  always  going  on  with  some  of  hia 
fooUshness  anyhow.  Was  that  all  these  other 
persons  said — *hat  he  ought  to  be  killed  ?  Yea, 
sir,  that  was  all  they  said  before  he  came  down 
stair.s.  Did  you  see  any  weapons?  Yes,  sir, 
I  seed  weapons.  I  mean  while  Archy  Beebee 
wa»  up  stairs.  I  seed  some  one  or  two.  Who 
did  you  see  have  weapons  ?  I  saw  this  Tom 
Powers  have  a  weapon.  What  sort  of  weapon  ? 
It  was  one  of  these  sharpshooters— navy-shooters 
they  call  them.  Had  he  it  in  his  hand  ?  No, 
in  his  bosom,  here.  Who  else  did  you  see  have 
one  ?  I  saw  this  one  armed  Sikes  have  one  and 
baud  it  to  Tolar.  Was  that  before  the  negro 
came  down  stairs?  Yes,  sir.  Where  WiiH 
Captain  Tolar  standing  when  Sikes  handed  him 
the  pistol?  Betwi.xt  Phi!.  Taylor's  ptore  and 
the  market  houae.  In  the  street?  Yes, 
sir.  And  you  saw  him  when  he  handed 
him  his  nistcl"?  Yes,  sir.        What    did  Tolar 

do  after  Sikes  handed  him  this  pistol  ?  He  wa« 
standing  about  there.  Didn't  lie  move  away? 
No,  sir.  How  long  was  that  before  Beebee  came 
down  stairs,  that  you  saw  that  pi?tol  handed  to 
Tjlar  ?  It  was  not  very  long  ;  I  can't  tell  you 
how  many  minutes.  Was  it  half  an  hour?  I 
can't  teU'e-xactlv  ?  Was  it  a  short  time  or  long 
time?  It  w, IS  not  very  long?  Had  he  been 
up  stairs  hall  the  time  be  stayed  np  there  ?  Yei., 
sii-.         Wa.^jit  more  than  half  the  time?  Well, 

I  can't  tell  vou  ;  1  never  took  no  notice  how  lonj: 
he  \vH,s  up  tlicrc.  Did  you  soe  Mit^s  Masuey  that 
day?  Vc.^,  sir.  And  her  mother?  Yet,. 
r.ir.  l>i'l  vou  see  th=^m  when  they  came  down 
lUairg  ?         Yrv,  „ir.         Whore  wai  ('ifptain   ''(d-Jv 


*onvi;m;d  at  kai.kioii,   nokth  cakolina. 
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when  these  ladies  came  down  ntairs  ?  I  saw  biiu 
after  they  came  down  stairs.  1  saw  him  out  from 
the  pavt'inont,  out  from  under  the  uiarkut  house. 
Was  he  standinj^  near  the  same  ['oint  ho  was  when 
Syices  handed   him    tlie   piitolV  Not   exactlj-; 

nearer   where  the    negro    was     shot.  Further 

south  V  Yes,  sir.  Wlien  Mias  JJass'^y  and  hor 
mother  cauie  down,  had  Arch^'  coinejdown  stairs  y 
No,  sir;  thej-  came  down  first.  Who  helped 
them  into  the  caniafTe?  did  any  one?  Yes,  sir  ; 
there  was  a  fjcntlenian,  but  I  didn't  notic  who  it 
was.  What  became  of  them  after  tiiey  got  to 
the  carriage?  They  went  down  to  Mr.  Taylor's 
1  guess.  How  many  men  helped  them  into  the 
curriage?  I  didn't  notice  how  man}'.  ^Vere 
there  more  than  one"?  There  were  several.  I 
never  noticed  who  helped  them  in,  or  how  many. 
You  think  theie  was  certainly  one  man  ?  Of 
course  there  was  one  helped  them  in.  Don't  you 
know  whether  there  were  more  than  one  went  up  to 
the  carriage  to  speak  to  them  y  I  never  noticed, 
for  this  girl  was  crying,  and  the  girl  didn't  have 
much  talk  to  no  one.  .1  want  to  know  whether 
you  noticed  one  person, or  more  than  one  person  help 
this  lady  in  the  caariage  ?  I  never  took  any 
notice  how  many  helped  them  in.  Did  you  say 
thare  was  one  ■*  I  didn't  say  ;  I  said  there  was 
one  I  noticed — some  helped  her  in.  There  were 
some  standing  there,  but  I  didn't  notice  who. 
Where  were  you  standing  M'ho-n  this  lady  got  into 
the  carriage?  I  was  standing  from  under  the 
market  house,  opposite  a  little  tree,  sort  of  ofi' 
the  pavement  from  under  the  market  house.  Oti' 
the  pavement  near  a  little  tree  ?  Yes,  sir.  You 
mean  that  row  of  little  trees  that  runs  in  front  of 
the  pavement'.'  Yes,  sir.  How  many  of 
them '?  do  you  remember  ?  I  never  took  any 
notice;  some  two  or  three.  I  want  to  know 
which  one  it  was  you  were  standing  near  ?  The 
one  nearest  the  corner.  Towards  the  guard 
house?  Ye.«.  sir.  That  was  the  time  the  la- 
dies got  into  the  carriage.  How  long  after  the 
ladies  got  into  the  carriage  before  Archy  came 
down  stairs  ?  It  was  a  mighty  little  time. 
Did  you  keep  in  the  place  where  you  were  stand- 
ing ?  Yes,  sir.  Until  Archy  Beebee  came 
downstairs?  Yes,  sir.  Could  you  see  the 
steps   where    you  were    standing?  Yes,     sir. 

Could  you  see  Beebee  come  down  ?  I  saw  him 
part  way,  and  when  thev  commenced  to  turn 
down  there  were  so  many  I  didn't  see  him.  When 
he  got  most  down  to  the  ground  I  could  not  see 
him.  Y'ou  could  see  him  at  the  top  of  the  steps? 
Yes,  sir.  Who  was  with  Archy  when  he  came 
outside  of  the  door  on  the  step.s?  Old  man  Wemyss 
and  Sheritf  Ilardie,  I  didn't  notice  who  the  others 
were.  Which  came  out  of  the  door  first?  Sheriff 
Hardiecameoutiiist.  Was  he  before  or  behind,  on 
the  right  or  left  side  of  the  prisoner  ?  I  think  he 
was  on  the  right  side  of  the  prisoner.  You  think 
the  Sheriff  came  out  first  on  the  right  of  the  pris- 
oner? Yes,  sir.  Where  did  Wemyss  come  ? 
They  were  both  together.  Wemyss  on  the  right 
too?  Well,  you  see  Wemyss  was  on  one  side; 
and  he  on  the  other  when  they  went  to  come 
down.  And  you  saw  no  one  else  that  you  could 
speak  of?  No,  fir;  i  was  just  standing,  looking 
to  see  what  they  were  going  to  do Did  Ar- 
chy say  anything  ?  i  beard  him  say  "0  Lord, 
don't  carry  we  there  !  "  Did  vou  hear  anything 
said  in  reply  ".'  Sherifi'  ilardie  said  he  was  there. 
Was  that  all  ?  Yes,  sir.  What  liappened 
next  ?  The  next  I  saw,  was  when  the}'  came  out 
on  the  pavement  there.  Wben  they  went  around 
♦  ho  arch  you  lost  sight  of  them,  for  a  few  moments  ? 
Yen,  sir .  1  lost  sight  of  them  becaucie  therr  was 
fjo  Diany  .>landiug  in  there,  From  the  lime  thry 
sot  to  tdc   fi'Ot   of  th>.-   wtcp.   until    (hry  appeared 


around  the  «rch  yoa  lost  sight  of  Archy  ?        Yes, 

sir;  I  saw  him  once  as  he  came   through  the  arch, 

I  saw  him You  lost  sight  of    him   from  tho 

time  he  come  to  the  foot  of  the  steps  until  he  turn- 
ed round  the  arch  ?  1  saw  him  a  little  before  he 
got  to'the  arch,  and  lost  sight  of  him  as  he  went 
down  to  the  foot  of  the  steps,  and  when  he  come  to 
turn,  I  saw  him.  Just  before  he  got  to  the  arch  ? 
Yes,  sir.  Did  you  hear   any  exclamations    or 

shouts    in  the  crowd  at  that  time?  Yes,  sir  ;   I 

hoard  them  holler  out  "  shoot  liim  !  shoot  him  1  " 
"  kill  the  damn  son  of  a  bitch  "  Who  did  you 
hear  holler  that?  I  heard  Tom  Powers  and 
Samuel  Hall   and  Captain   Toler.  Where   was 

Captain  Tolar  when  you  heard  him   shout  ?        Ho 
j  was  right  before  me.        He  had  come  from    whero 
I  you  saw  him  last?        Yes,  sir;  he  was  right  before 
!  me,  some  three  or  four  feet  from  mc.        You  were 
j  standing  near  that  little  tree  ?         Yes,  sir.       And 
Captain  Tolar  was  before    you — which   way   were 
i  you  facing?        .Just  like  I  am   to  you.        Which 
I  way  were  you  facing, — towards  the   guard  house* 
i  Yes,  sir — down   towards    the  guard  house.     The 
j  way  he  turned  to  go  ;  I  heard  what  they  tbreaten- 
I  ed  and  1  was  looking  to  see.         And  your  face  was 
j  towards    the    guard   house  ?        Yes,  sir.         And 
I  3'ou  were  standing  near  that  tree,  and  Captain  To- 
I  lar  was  in  front  of  you  ?         Yes.  sir.         He  was  in 
I  front  of  you  when  he  made  this  exclamation  "shoot 
him?"         Did   you   hear    anybody  else  cry    out 
"shoot  him?"       Yes.  sir;  up  on  the  pavement  of 
I  he  market  house,  I  heard  some  one  cry  out  shoot 
him.         Who    did  you  hear  cry  out  ?        I  took  it 
to  be  Mcllae's  voicii,  and  I  looked  and  saw  McRae 
on  the  top   of  the  market  house,  and  some  other 
gentleman   with    him,  somewhat  favored  Captain 
Horn.        That  was  at  the   time  these   others  were 
shouting  "kill  him  !  "?        Yes,  sir.        Before' the 
shot  was  tired  ?        Yes,  sir;  that  wag    before   the 
shot  vv'as  fired.        What  do  you    mean  by    looking 
up  on  the  pavement  ?        I  call    the  pavement    on 
the  top  of  the  market  house  ;  there  is    a    place  out 
there — a    porch    or   som-ething,         Do  you  know 
Major  McRae  well?        Yes,  sir  ;   I  have  been   ac- 
quainted with  him  for  about  fifteen  years,  off  and 
on.         Have  you  seen  much  of  him  during  the  last 
few  years?        Yes,   sir;  I   have  seen  him  every 
day,  sometimes  two  or  three  times  a  day.  Did 

you  have  any  talk  with  hina  ?  O,  yes,  I  havo 
talked  to  the  old  man  several  times.  Do  you 
know  his  voice  ?  Yes,  sir.  I  understand  you 
to  say  when  you  heard  that  shout,  you  thought  It 
it  was  McKae's  voice?  Yes,  sir.  Wa^  that 
before  you  aaw  him  on  the  top  of  the  house? 
Yes,  sir.  You  thought  it  was  his  voice  before 
you  looked  up  ?  Yes,  sir.  And  then  you  looked 
un  and  you  saw  him  standing  in  this  balcony  ? 
Yes,  sir.  Have  you  any  doubt  aliout  that  I' 
No,   sir,  1  think  it  was    him.  Whero  was  ho 

.standing  in  that  balcony  ?  He  was  standing 
about  the  middle  of  it.  Had  be  his  baton? 
No,  sir,  he  was  bare  headed.  And  you  think 
Capt.  Horn  was  with  him?  Yes,  sir.  Was 
his  mouth  open?  Well,  I  didn't  notice  about 
his  mouth  being  open,  only  lie  hollered  out  "shoot 
him,"  and  I  took  it  to  be  him,  and  he  was  like  the 
rest  of  thein.  How  do  you  mean  ?  Some  was 
laughing  and  talking — he  always  has  on  a  smilisg 
look— almost  always  laughing.  Do  you  remem- 
ber the  expression  of  his  face  ; — did  it  strike  you  ? 
Well,  I  don't  know,  I  took  it  to  be  him,  and  1 
looked  up.  I  want  you  to  be  very  particular 
about  this — have  you  any  doubt,  whether  it  waw 
him  ?  Well,  I  can  Just  tell  you,  \  took  it  to  bo 
him  ;  I  only  fl"»hed  my  eye;  up  and  down.  You 
took  it  to  he  him  from  bis  voic?,  and  you  took  it 
In  bw  him  when  you  looked  at  him  ?  Yes,  nil . 
Vr)u  ha V?)  known    him    foi    fifteen   yearf-,  and  yo^ 
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have  knowu  l)im  well  for  the  last  two  or  three 
years?  I  have  seen  him  almost  every  day.  You 
were  still  standing  near  that  little  tree  ?  Yes, 
eir,  1  was  watching  to  see  wiiat  was  goins;  ou. 
^ow  Mro.  Elliott,  I  understood  you  to  say  just 
now,  that  you  were  looking  down  tow^cirds  the 
guard  bouse?  Yes,  sir,  I  was  'ooking  the  way 
he  went — I  was  only   watching   liiiu  How  did 

you  flash  your  eyes  up  with  your  heart  turned 
the  other  way  ?  I  can  turn  up  my  eyes,  this 
way.  Asurt  of  side  view  ?  Yes  Bir.  Whit 
happened  then  immediately  afier  this  shouting 
that  you  speak  of  ?  They  holleied  out  clear  the 
way.  Who  was  "they '' ?  It  was  Tom  Pow- 
ers and  Captain  Tolarand  some  more  of  them  ; — 
I  never  noticed,  but  they  were  right  before  roe. 
Was  Tom  Power.s  before  you  too  ?  He  was  oflT 
eort  of  one  side  of  Captain  Tolar.  Which  side  ? 
The  left  side.  Did  you  see  Sim  Phillips  there 
in  the  crowd  ?  Kot  at  that  time.  You  were 
Btanding  near  that  little  tree  off  the  gidewalk. 
Yes,  sir,  And  Captain  Tolar  was  .standing  right 
in  front  of  you?  Yes,  sir.  Now.  I  want  you  to 
take  thi^  pencil  and  show  us  on  this  chart  where 
those  people  were  standing?  (Witness  points 
out  where  Tolar  and  Archy  Beebee  vreie  stand- 
ing )  Was  Beebee  standing  there  wlien  the 
pisti  1  was   fired  .^        Yes,   sir.  Wno  fi-ed   the 

uistol?  Cape.  Tolar. — lie  ^ung  back  his  shawl, 
rrst  so,  and  presented  it  And  you  pay  Tom 
Powers  was  ttandiug  n.^ar  his  left?  Yus.  sir, 
Did  you  see  any  one  else  near  him,  that  you  can 
name?  Tom  Powers  w^s  there,  Kd  Powers 
was  there.  Where  was  El.  Powers  f;tai)ding  ? 
On  ;he  left  fide  of  tiim.  Wiiere  was  Tom  Pow- 
ers V  Sort  ot  'hind  E'\.  Powers.  Did  you  no- 
tice Monk  at  that  time  ?  Ha  had  his  knife  open 
1  mean  the  moment  before  the  t-hooting  took  place? 
He  was  right  in  tlie  croy/d  with  his  knite  open. 
You  saw  hi'H  then  ?  Yes.suv  Where  was  he 
Btaniing  at  that  moment  ?  I  won't  say  for  cer- 
tain w  lere  he  was  staHrting  when  the  pistol  was 
(fired  ; — when  the  pistol  was  fired  M'oik  rushed  up 
to  cut  his  throat,  and  cutold  man  W  myss'  liand 
That  was  just  after  tiie  niegar  fell.  You  say  you 
saw  the  man  who  fired  the  pistol?  Yes.  sir. 
And  It  was  Tolar?  Ye.s,  sir.  How  close  was 
lie  to  the  neicro  wheu  lie  fired,  do  you  suppose? 
He  wa?  pre'ty  close  to  him.  Was  the  pistol  bar- 
rel touching  the  negro's  head  ?  Notexacily.a 
HttlebitofF.  The  muzzle  was  a  short  distance 
from  his  head?  Yes,  sir  A  foor  do  you  sup- 
pose ?  I  can't  tell.  Can  you  form  any  idea  ? 
It  was  about  sn  from  tliis  gen'L'mtn,  (about  a 
fool.)  Wliatdid  ToUr  do  with  the  pistol  afer 
he  fired  ?  He  gave  it  to  Ed.  Powers,  and  Ed. 
lianded  it  to  someone  else,  and  it  passed  ou  out  of 
the  crowd — Captain  Tolar  flung  ii  .me  side  to  Ed. 
Powers.  Do  you  mean  he  threw  it  down  ?  No, 
sir,  he  flung  it  down  to  his  ligbt.  side,  and  Ed- 
Powers  took  it  and  gave  it  a  iliug  and  it  went  oat 
of  the  company.  I  understood  you  to  say  Ed. 
Powers  was  standing  on  Tolar's  left  hand?  I 
meant  to  say  Tolar  was  standing  on  the  left  hand 
of  Powers,  was  what  I   meant;.        You  sa.v  now 

rhtof  ToUr? 
the  left  side  of 
Powers.  Was  Tom  Powers  on  his  left  hand  or 
right?  On  his  left..  And  Ed.  Powers  was  on 
the  other  side  ?  Yes,  sir.  And  )  ou  saw  Ed. 
Powers  take  the  pistol?  Yes,  sir;  he  gave  it  a 
sling  and  Ed.  Powers  took  it  and  gave  it  a  sling. 
Which  did  he  sling  it  to?  I  never  noticed,  he 
gave  it  a  sling  and  by  that  time  you  see  it  was 
gone,  it  went  out  of  the  company.  You  never 
saw  it  afterwards  ''  No,  .Mr-  Did  tdu  see  Ma- 
lor  McKac  anv  more  that  day  ?  Yes,  nir  ;  Major 
JlcKao  camf  do'^n  ntair?-.  What  did  he  have' to 
:-.T  y  .'         H^'  lamc  d'nrn  i>Uirs,  and  ssifl  'or  in|ij>n-_ 


Ed.  Powers  was  standing  on   the  rigt 
Yes,  sir;  he  was.     It  was  Tolar  on  thi 


ed  the  negro  was  shot,  he  supposed  they  killed  him. 
Was  that  all  ?        All  I  heard  him   say.        Did  ha 
come  up  and  look  at  the  negro  ?        Yes.,   sir ;  in 
under  where  he  was   shot    down,  and  Jim     Nizon 
had  taken  this  .^lonk  Julia  and   carried  him  out  of 
the  company.     I  went    under  the   market  house, 
I  and   Mr.    McRae  came  down,  I  gucs.3  he  went  to 
I  look  at  htm.        You  don't  know?        1  won't  say, 
!  he  went  that  way.         You  were  under  the  market 
[  house  when  McRa?  came  downstairs?        Yes,  sir. 
I  And  it  was  as  he  came  through  the  market  house 
j  you  heard  him  say  that  ?        Yes,  sir.        Who  was 
:  iie  talking  to  ?        He  said  it  to  the  crowd,  I  never 
i  noticed.        What  becaoje  of  Tolar  after   he   fired 
the  pistol  ?        He  passed  it  to  Ei.    Powers,   and 
went  up  the  street,  up   towards  Hay  Mound  Hill, 
and  after  a  while  he  came  back.        As  soon  as  he 
tired  the  pistol  h«   left   the  crowd?        Yes,  sir. — 
And  went  up  Hay  street?        Yes,  sir.        How  far 
up  did  you  see  him  go?        I  saw  him  go   up  some 
distance  he  went  right  straight  up.         Hay  street 
is  the  s'reet  that  runs  west  from  the  market  house  V 
I  bel  eve  that  is  what  they  call  it.         Is  there  any- 
thing further  that  you  know  about  this  matter  ? — 
Did  you  see   anybody  standing   on  Brcky    Ben's 
stall  that  day  at  any  time?        I   think  so.        At 
wtiat   time?        I    saw    John  Maultsby  stand    up 
there.        What  time  ?       Well  it  was  a  little  while 
before  this  negro  was  brought   down  stairs.     And 
I    heard  John   Maltsbr  say    '' th'^y   are   coming! 
look  out  boys!"  You  saw  Maultsby  on  that 

stall?  B.-i  was  standing  up  on  a  bench  there. 
Which  bench?  liecky  B;a's  What  was  he 
doing?  He  WHS  only  looking.  Did  he  say 
anything?  When  he  went  to  come  down  stairs, 
be  hollered  ■' look  out,  boys,  they  are  coming!" 
and  he  went  from  under  the  market  house,  and 
went  out  where  I  told  you  whefe  he  was  before 
they  cams  down.  Did  you  see  any  body  stand 
up  Dy  him?  There  was  a  good  many,  some  on 
the  benches  and  some  down,  I  never  noticed  par- 
ticularly who  was  with  him.  Do  you  think  any 
body  else  wasstanding  on  that  bench  ?  There  was 
some  several  boys — little  y  vangUers.  Were  there 
aay  men  ?  I  won't  say  for  certain,  I  tell  you 
just  what  1  know.  You  think  there  ware  se/eral 
boys  there?  Yis,  sir.  Do  you  know  anyofthem 
Well,  there  were  so  ne  colored  boys  and  some 
wiiite  boys.  Cin  you  name  any  of  them? 
You  see  I  knows  a  good  many  boys  but  I  never 
knows  their  names.  I  see  yo.i,  and  I  know  you  are 
Lawyer  Haywood  but  I  don  t  know  your  name. 
'Jin  you  tell  mo  the  last  nam-'s  of  any  of  them? 
Who.se  sons  were  they?  They  were  colored 
boys  mostly  and  I  wo'itsay  who  ttiey  were.  You 
cau'tsay  who  was  there?  No,  sir.  During 
the  wh  lie  time  you  w<-re  there  you  said  you  saw 
Pom  Powers  wi'h  a  pistol,  nnd  you  saw  Sikes  give 
it  to  him?  Yea,  sir.  Did  you  see  anybody  else 
with  a  pi-stol  or  a  knife?  I  saw  Monk  wit'i  a 
kuife.  Anybody  with  a  pistol  besides?  Well, 
I  won't  say  sav  for  certain  whether  I  did  or  not. 

Cross  examination  by   the  Counsel  for  the  ac- 
cused: 

Your  name  is  Eliza  Elltctt  ?  Yes,  sir.  What 
is  the  name  of  your  husband?  George  Elliott. 
How  long  has  it  been  since  you  married  George 
Elliott?  I  have  been  married  to  him  two  yeara 
this  coming  September.  What  was  your  name 
before  you  married  Geo  Elliott?  I  have  had 
fwo  or  three  uames.  The  name  just  before  you 
utturied  George  Elliott?  Eliza  Taylor,  What 
was  your  hnsbauds  name  when  your  name  was 
Taylor?  Hia  name  was  Robert  Taylor— Lieut. 
Taylor-  h«  was  a  yankee.  What  has  become 
of  hiin  ?  He  died  of  typhoid  fever,  in  Alexan 
dria,  V.i.  When  did  bedi"?  Thia  July  tw.? 
V':i\vf  i\?n.        And  vou  wfTc    inHfiii.'d  iti  th«  Sop- 
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tember  after  ward*-*  Yes  air.  When  did  you 
marry  Taylor?  1  met.  bim  when  the  army  come 
ilirough  Fajetteville.  Gen.  tsherniHn's  army  V 
They  called  it  Sherman's  aimy.  How  long  had 
you  been  acquaiiitud  wi'h  Taylor  before  you  mar  j 
ried  him  ?  ITu  ooiri',:  through  and  I  tnanit-d 
hxTi  and  went  light  home  with  him.  Ilud  you 
been  acquaiited  with  him  />ne  dtty  befdro  you 
married  hiiu  ?  Of  course  I  wiienrqudinted  with 
liiiii  one  day.  Were  you  ui'quaiuted  two  day.-? 
I  was  married  the  third  day  I  saw  !iim,  if  iliut  is 
what  you  wnnt  to  know  How  long  did  you  liv>-. 
with  iiim  af.er  marrying  him.  'I'wn  month.'!. 
What  was  your  name  bef  ire  you  maniBd  Lieut. 
Tnylnr?  Kennedy,  Your  husband's" iiamf; "/ 
Thi.m!'8  Kenredy.  When  did  lie  di  •  ?  He 
■was  killed  iu  Jlhi  yland.  (he  '■  lebs'"  liilled  him  in 
Mrtryland.  When  did  the  rebs  liill  him? 
When  they  were  lifrhtiug  in  Maryi'ind.  What 
waB  your  name  before  jou  lua-iiec'  Kennedy?  I 
wail  a  Mason  Was  ti  at  vfur  maideu  name? 
That  is  what  th(;y  eay.  Yon  iind  never  been 
married  before  yc^u  married  Kennedy  ?  No,  sir, 
I  was  married  to  Tom  K<rnnedy  when  I  was  twelve 
years  and  three  niDiiihs  old.  Where  did  you 
live  at  lh«  tnne  you  were  the  wife  of  Kenneiiy  ? 
I  lived  in  Fayettevilie  parr  of  the  liaie  and  pari  of 
the  time  up   country  In   what  county  up  the 

country?  In  Cumberland,  and  pai  t  (.f  the  time 
inHarneit.  Wh.it  were  you  doing  during  tin- 
war?  I  was  making  clothes  to  sell  Did  you 
spend  any  time  during  the  warin  Kali-igh  ?  "Ves, 
pir,  I  came  here  to  work  when  tiiey  gave  cut  sew- 
ing— ni«de  soldi>^rs  clothe.^,  When  ycu  were 
here  in  Raleigh  did  you  lo^ike  the  a(  quaintance  of 
a  colored  'uan  by  the  n.'ime  of  Williuin  Edwards. 
a  bilker?  Wnliain  Edwards,  I  went  there  and 
boug  t  some  vict-  als,  you  know.  Cf.kes  and  one 
thi  g  or  other,  that  was  all  tlie  acquaintance  I 
vnade  with  him.  Tlmt  wan  duiing  toe  time  wlo  n 
the  war  was  going  on  ?  Yes,  s-ir  that  was  so 
{Since  you  have  been  up  here  as  a  witnt'ss  have 
^ou  seen  that  man  William  Edwirds?  I  saw  him 
t'l  tbtr  day,  one  Sunday  that  I  was  walking,  and 
he  was  standing  opposite  the  jail.  Since  you 
have  b  en  up  here  have  vou  got  William  Edwards 
to  write  letters  tor  you?  I  didn't  know  he 
could  write.  Have  you  got  him  to  write  any 
letters  for  >ou  since  you  have  been  here  this  time  ? 
No,  sir.  You  swear  that  you  have  not  got  W'll 
Ham  Edwards  to  write  you  any  Ittieis?  Not 
that  1  know  ol ;  there  was  some  man  that  wrote 
some  letters.  I  don't  know  wbeihc:r  it  was  Wil- 
liam Edwards.  I  was  not  acquainted  with  Wil 
liam  Edwards,  nnly  just  like  I  walk  to  your  otfi  e, 
and  buy  caki-s  and  go  on.  I  was  not  a  quainted 
■with  tlie  nigger.  I  had  no  use  for  tbenigg«r. 
The  question  I  ask  you  is,  whether  Wiliiam  Ed- 
wards, the  colored  man,  the  baker  in  this  place, 
thatyou  knew  here  uunng  the  war,  whether  you 
have  got  him  to  write  any  letters  for  you  since 
you  have  been  here  this  time  ?  I  got  a  colored 
man  to  write  a  letter  to  my  husband.  Was  that 
colored  man  William  Edward-t  ?  That  is  what 
they  said.  I  didn't  know  he  was  till  he  wrote  the 
letter.  Wns  that  a  pox-m-irked  man?  Yes, 
sir,  he  had  hid  the  small  pox.  And  they  said 
his  name  was  William  Edward-?  Yes,  sir  ;  but 
1  didu't  know  his  name  when  I  bought  cakes  at  his 
place.  He  was  the  same  maa?  He  said  he 
was.  I  don't  know  what  his  name  is.  Mrs. 
Elliott,  I  will  aik  you  this  question — pay  atten- 
tion, if  you  please,  and  answer  it  properly.  1  will 
ask  yon  whether,  at  the  time  you  went  to 
gel  William  Edwards  to  write  that  letter  for 
yon,  on  that  Sunday,  and  in  the  city  of  Raleiirh, 
y^n  knew  nothing  about  this  matter  in  the 
world  ?  I  only  said  this  :  they  arked  me  several 
times  about  it  ;"I  said  when  !  was  cslled  to  testifv 


on  it  I  would  tell  what  I  had  seen  and  beard.  1 
ask  Tou  again  whether  you  did  not  tell  him  so? 
No,  1  didn't  tell  him  no  such  a  thing.  I  didn't 
tell  no  one  I  didn't  know  nothing  about  it.  I 
will  ask  you  the  question  whether  you  did  not,  at 
the  store  of  lid'vard  Powers,  in  the  town  of  Fay- 
elteville,  tell  Edward  Powers  that  they  told  many 
lies  with  regard  to  what  3  our  te.stimOQy  would  be 
on  the  occasion  ;  t^^at  yoij  knevr  nothing  about  the  , 
matter  at  all?  I  didn't  tell  Ed.  Powers  no  such 
tale  as  that,  neither.  I  will  ask  you  whether 
you  did  not,  in  that  conversation,  remark  to  Ed. 
Powers,  that  "  that  thvy  have  said  that  I  wou'tl 
testify  that  you  passed  the  pistol,  but  it  is  a  lie. 
1  have  never  sai'l  anything  of  that  sort  '!"  I 
told  him  I  hadn't  said  nothing  then  about  it,  but 
when  come  to  be  sworn  about  it  I  would  tell  all  T 
seen,  or  heard  and  knew.  I  Sdid  I  hadn't  done  it. 
Ididn't  say  I  was  aot  going  to.  He  had  a  chill, 
on  him,  as  he  was  sc-tred  to  death,  for  fear  I  had 
said  snmeth  ng.  I  ask  vou  the  questicn  whether 
when  you  came  from  Fayttteviiie  to  this  place, 
and  the  stage  was  stopped  at  James  McGithn's,  in 
the  County  of  Cumberland,  and  you  didn't  then 
j  and  there  tell  Dr.  McDulfiie  thatyou  knew  noth- 
I  ing  about  this  mat'er  ;  that  M' Rae  had  nothing  to 
do  with  it  and  that  they  had  ic;  orted  lii  s  with  re- 
gard to  what  you  said  about  it?  I  can  tell  you 
I  just  what  I  said  ;  I  said  there  had  been  a  good 
I  many  lies  told  about  this  case,  and  1  should  only 
tell  what  I  kiiowed,  and  s-en,  and  heard.  I  said  1 
didu't  want  to  be  in  it,  but  they  summoned  uie, 
and  I  wuuld  tell  all  I  seed  and  heai  d.  Then  you 
say  you  didn't  have  that  conversation  with  Dr. 
ilcDutfiie  at  that  place?  I  told  Doctor  that 
tr. ere  bad  been  a  good  deal  said  about  it.  Mrs. 
Elliott,  where  do  you  say  you  were  stand- 
ing when  the  pris'ner  came  down  the  market 
house     steps  ?  I     was      standirg     (  ut    Irom 

under  the  market  house,   opposite  a  little  tree. 
I  will  then  ask  you  this  que.stion,  were  you  not 
at  that    lime,   when  the   prisouer    was    "brought 
down  out  of  the  market  house,  were  you  nut  at 
that  time  under  the  market  house,  and  in  Becky 
Ben's  stall  or  Becky  Jenkins'  stall?        No,  sir,  1 
just  told  you  w'herc  Istood.        Alter  the  uegio,. 
Archy  Beebee,  was  shot,  didn't  you  turn  round 
and  say  to  Becky  Heu  or  Becky  Jenkins — you 
know  her.''        1  reckon  I  do   know  her,   she  "has 
been  cooking    and   one  thing   or    other    about 
there  a  good  while.        I  ask  you,   whether  you 
did  not,  direi-tly   atcr  the  negro  wa    shot,    say 
"By  God,  I  am  going-  out  and  see  who  .shot  him." 
No,  1  didu't  say,  by  God  I  was  going  out  lo  see 
who  shot  hiiu.     I  didu't  say  any  such   word  as 
that;  as  I  turned  from  him  when  they   shot  liitn 
I  met  Rachael  Lord,  a  colored  woman.     She  was 
standing  behind  me  and  I  said,  did  you  see   who- 
shot?    Rachael  said  she  didn't  know  liim,  I  seed 
it,  buti  didu't  know  who   it  was.     I  told  her  it 
I  was  Capt.  Tolardone  it.    That  is  what  I  told  Ra- 
1  chael  Lord.        I  aslv  you  whether  jou  dd  not 
j  come  back  under  the  market  house  after  you  had 
I  gone  out  that  time,  and   say,    to  Btcky  Ben,  "I 
could  not  tind  out  who  shot  him,  I  could  not  find 
I  out  anything  about  it?"         I  can  tell  you  what 
Becky  Ben  said,  Becky  Ben  said  "don't  you  tell 
I  nothing aboutit,  havenothingatall  todo  withit." 
j  I  said  it  ain't  nothing  to  me  nohow,  that  is  just 
I  what  1  told  her,  I  didn't   shoot  the  i.igger.  ana  ic 
I  was  none  of  iny   folks   done  it.         Y'ou  said  vou 
j  didn't  tell  Becky  Ben  that  you  knew  nothiug  about 
I  ii?        No,  sir,     I  haint  never  denied  who  done  it. 
1  You  say  you  wure  not  under  the  market  house  at 
I  the  time  the  >iegio  was  ehot,  or  at  the  time  he  was 
j  brought  down  stairs?        I-Io,  sir.        You  were  out 
of  the  mai  ket  house  ?        Sort  of  off  the  pavement, 
:  and  near  the  little  tree  I  told  vou.        NVho  was  ou 
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your  right  hand  at  the  time  you  was  standing 
there,  just  B8  'he  negro  was  brought  out?  1 
was  not  noticine;  wlio,  I  was  only  noticing  to  see 
wlio  was  going  to  kill  the  nigger.  You  didn't 
know  who  was  upon  your  light  liand?  I  was 
not  taking  any  notice. — 1  was  only  watching  them 
to  see  who  Icilled  hiui.  Who  was  upon  your  left 
hand?  Well,  I  never  uoticed  who  was.  Who 
was  at  your  back  ?  Do  you  reckon  I  cnuld  see 
behind  nne  and  before  me?  Who  was  in  front? 
Capt.  Tolar  was  in  fiont  of  me.  Centrally  in 
front?  He  was  when  he  sliot  this  man.  How 
many  steps  was  Capt.  Tolar  in  front  of  you  ?  He 
was  about  three  or  four  feet.  Did  I  understand 
you  to  say  Ed.  Powers  was  at  Capt.  Tolar's  liftht  ? 
Ed.  Powers  was  at  the  right  side  ot  Capt.  Tolar. 
How  far  was  Ed.  Powers  liom  Capt. Tolar?  He 
was  close  at  him,  I  told  you. — neir  enough  to  take 
the  pistol.  Wiio  was  on  Capt.Tolar's  left  hand  ? 
This  Tom  Powers  was^  sort  of  ol?  to  his  left.  Who 
was  in  front  of  Capt  Tolar  ?  This  Archy  Beebee 
and  Sheriff  Hardie  and  old  man  Wemysswasin 
front  of  him,  and  I  cant  tell  who  all,  for  I  could  not 
see  everybody,  I  only  tell  who  I  see.  How  far 
v.'aa  Capt  Tolar  ofF  of  the  pavement  ?  He  was 
but  a  mighty  few  steps.  How  many  steps  ?  I 
never  counted,  I  see'd  he  was  not  very  far.  How 
many  steps  do  you  think  he  was?  I  don't  think 
any  thing  about  it.  How  many  steps  do  you 
think  he  was  now,  off  from  the  pavement?  I 
never  taken  any  notice,  he  was  not  far  from  it. 
I  ask  you  whether  theve  was  any  body  upon  Capt. 
Tolar's  left  hand  at  that  time?  Tliere  was  a 
good  many  there,  but  I  was  not  noticing  to  see  ev 
ery  body  that  was  around  there.  Can  you  name 
one  man  that  was  on  Tolar's  left  at  that  time — 
any  one  man  ?Thoma8  Powers  was  close  to  hi.s  left. 
Was  Tom  Powers  directly  on  Capt.  Tolars  left  ? 
1  never  taken  any  notice  how  many  step-",  he  was 
not  far  from  Tolar.  Was  Louis  Smitli  ou  i'olai's 
left  h.and?  Louis  Smith  and  several  black  men 
sto  >d  right  clo?e  around  him.  Do  you  recollect 
any  of  tiiese  black  ones'  name.s?  Yes,  I  can  tell  you 
several.  IJamesome  of  them?  John  Armstrong 
Bob  Simmons. Louis  Sinith..Sam  Toomer,  Matthew 
Leary,  and  one  of  the  Jenkins's  was  etandiug 
there.  That  was  Tom,  was  it  not?  I  think 
that  was  what  they  call  him,  lie  was  a  thick,  lat 
fellow.  They  were  all  on  Captain  Tolar's  left 
hand  ?  They  were  all  standing  there  in  a  bunch, 
they  were  looking  to  see  who  killed  him.  Which 
seemed  to  be  nearest  to  Captain  Tolar,  John 
Armstrong?  John  Armstrong  was  near  him, 
he  was  near  enough  to  tell  him,  "  Captain  Tolar 
you  have  shot  that  poor  negro."  You  heard 
that?  Yes,  sir,  he  spoke  it  right  there  in  the 
company.  Well  then,  John  Armstrong  was 
nearest  to  Captain  Tolar,  on  hisleft  hand  ?  He 
was  close,  I  won't  say  which  was  the  nearest,  I 
saw  him  there  very  near  him.  How  near  was 
Matthew  Leary  to  John  Armstrong?  Well  I 
won't  say,  I  saw  them  in  a  bunch  together,  they 
were  all  looking  as  well  as  the  rest.  All  in  a 
bunch  together?  Some  were  in  a  bunch. 
Where  did  Captain  Tolar  draw  the  pistol  Irom? 
I  can't  tell,  he  took  and  flung  his  shawl  back,  so, 
and  presented  the  pistol  to  the  negro's  head  and 
shot  him  down.  Did  he  draw  the  pistol  from 
his  lelt  side,  or  right  side  ?  I  told  you  I  don't 
know  which  side.  When  you  first  saw  the  pis- 
tol in  Tolar's  hand,  was  he  raising  it,  in;thisiway, 
or  was  he  bringing  it  down,  in  this  way?  He 
flirted  the  shawl,  and  presented  the  pistol  right 
to  the  black  niHn's  head.  In  flirting  up  his 
shawl,  do  you  mean  that  the  muzze  of  his  pisto', 
at  any  time  went  up  so,  (representing.)  He 
flung  it  up  so.  (representing. )  And  then  drew 
it  down,  and  presented  it  r        Yes.  sir.       Do  you 


know  what  sort  of  a  pistol  it  was?  They  call 
it  a  navy  pistol.  How  long  ?  I  never  meas' 
ured  it,  I  only  tell  what  I  know.  How  long- 
had  Tolar  been  standing  there,  al  your  Iront,  as 
you  say  ?  I  never  taken  any  notice,  how  long 
he  had  been  there.  Don't  you  rcu. ember  you 
saw  Captain  Tolar  coniC  rushing  up,  pushing  the 
crowd  aside,  and  as  soon  as  he  ran  up  to  him, 
he  shot  him?  Captain  Tolar  was  stand- 
ing, as  I  told  you ;  when  he  said,  "  clear 
the  way  "  he  flung  his  shawl  backfo,  and  present" 
ed  the  pistol  right  to  his  head  and  shot  him,  and  I 
saw  it.  Ho  had  bten  standing  still  then  for 
some  time,  had  he?  He  was  standing  in  front  of 
me  sometime.  Ynu  say  3-ou  have  known  Mr. 
McRae  off  and  on,  for  fifteen  years?  I  have  been 
acquainted  with  him  ever  since  I  was  first  married 
to  Thomas  Kennedy.  What  do  you  mean  by 
off  and  on,  sometimes  you  know  him,  and  some- 
times you  don't?  Suppose  now  I  see  you  here, 
and  maybe  next  year  or  next  month  I  see  you 
again.  That  is  what  1  mean,  if  you  want  to  know. 
Well,  you  say  you  heard  a  number  of  persons  cry 
out  "ohoot  him"  ?  Ye.=,  sir  ;  there  was  some  voicea 
cried  out  shoot  him.  And  you  say  one  of  these 
persons  was  Tom  Powers?  Yes,  sir.  Who 
were  the  others?  Tom  Powers,  Ed  Powers  and 
Capt.  Tolar.  I  can't  tell  you,  there  was  several;  I 
can't  tell  all.  How  did  it  happen  that  you  were 
so  parti<'ular  in  noticing  thpse  persons  cry  out  '  kill 
him,"  Tom  Powers  and  Captain  Tolar  and  Ed, 
Powers  ?  Because  ray  eyes  seed  it.  It  was 

not  because  you  knew  their  voices  ?  Of  course 
I  knew  their  voices;  I  was  near  neighbor  to  Capt. 
Tolar  sometime.  iJid  you  know  Ed.  Powers' 
voice?  I  have  been  acquainted  with  him  long 
enough.  Did  you  know  Tom  Powers'  voic»? 
i  Well  I  don't  know  Tom  Powers'  voice  as  good  as 
I  did  the  others,  but  1  know  his  voice.  You 
saw  their  mouths  open  ?  I  saw  them  .speak,  you 
know.  Then  you  heard — how  many  voices  upon 
that  balcony  that  you  called  the  pavement?  I 
heard  them  say  "  shoot  him  I  "  and  I  looked  up-~ 
flashed  my  eyes  up.  How  many  voices  were 
there?  I  heard  two  voices  up  there.  I  heard 
two  say  "shoot  him  1  "  "  shoot  him  1  "  I  took  it 
to  be  McKae  and  this  Lawyer  Horn.  Is  that  the 
gentleman  there?  (pointing)  It  favors  him. 
And  you  thought  you  heard  both  of  these  two 
voices  ?  I  can  tell  you  just  how  it  was.  I 
heard  a  voice  upon  the  maik^t  house  and  took  it 
to  be  McRae's  voice.  I  looked  np  and  I  saw  Mc- 
Uae  and  another  man,  and  I  took  it  to  be  Lawyer 
Horn.  You  have  heard  McRae's  voice  ofcen 
enough  to  know  it  when  he  speaks?  Did  yoa 
know  Horn's  voice.  I  was  not  much  acouaicted 
with  him.  I  never  talked  to  him  as  much  as  I 
liave  to  Wr  McRae.  Just  answer  the  question, 
whether  these  two  voices  were  the  voices  ot  McRae 
and  Horn  ?  It  was  just  one  man  spoke,  it  was  not 
two  different  voices.  The  same  person  spoke  out 
"shoot  him!"  "shoot  him!"?  Y''es,  sir. — 
And  you  swear  positive,  without  doubt,  that  when 
you  looked  up  there,  one  of  these  persons  was 
Duncan  G,  McRae  ?  It  imitated  him  so  near,  I 
believe  it  was  him.  Have  you  any  doubt  about 
it?  I  just  tell  you  all  I  know  about  it-  How 
far  were  yeu  from  him — as  far  as  Irom  here  to  the 
gallery  up  there  ?  WM  I  don't  know  how  many 
feet  high  the  m.arket  house  is.  1  T/as  standing  on 
the  pavement  and  I  cut  my  eyes  up  and  he  was 
standing  on  that  place.  You  say  you  were 
about  opposite  the  middle  of  the  balcony  ?  I 
was  standing  outside  of  the  market  house,  off  the 
pavement,   dfl'   opposite  that    tree.  How    far 

were  you  ofi  from  the  market  house?  Weill 
was  off— you  know  how  wide  the  j)avementis;  I 
was  a  step  or  two  from  the  pavemoni.     How  much 
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of  McRae's  body  did  jou  see  ?  I  saw  fromthe  mid- 
die  up.  What  prevented  jou from seeinj  the  bal- 
ance of  hist  body  V  I  didn't  take  pains  to  look. 
Then  you  just  cut  your  eyes  up  and  cut  them  down 
aff ain  V  Of  course  I  did  to  see  who  it  tvas  shot  him. 
And  you  siiw  it  V  1  did.  You  saw  Cnpt.  Tolnv 
after  he  hnd  shot  liiio  throw  Ins  arm  down  "to  his 
.side  and  Tom.  Pov.-.'rs  got  tlie  pistol  ?  lie  did, 
lie  took  it  f'lit  of  Tolar'fl  hand  V  And  patsed  it 
back  ?  Yes,  sir.  liow  far  did  Tolar  go  up 
Hay  streetV  I  don't  know,  I  saw  him  going  up, 
I  never  noticed  how  far  lie  went  up.  AVhich 
pide  of  Hay  s-.treetdid  he  j<o  upV  lie  went  by 
llinpdale'B  store.  How  far  up  tlie  street  did  you 
aeethim  ?  I  don't  know  hovr  many  yard^  or 
how  long  ; — you  liuow  I  said  i  saw  him  go  a  right 
smart  way  up  the  street.  About  Avhose  dlore 
did  you  see  liim  last  ?  I  never  noticed  what 
Htore  he  had  got  to.  Had  ho  got  as  far  up  as 
the  hotel?  He  was  as  far  up  as  the  hotel  or 
above  it.  Did  he  make  any  stop  alter  coming 
out  of  tlie  market  house  ?  He  never  made  no 
atop — after  awhile  he  come  back.  You  are  cer- 
tain lie  didn't  stop  at  Hinsdale  s  ?  'Well,  I  seed 
liim  before  Hinsdale's.  Don't  you  know  he 
stopped  at  Hinsdale's  store  for  a  long  time? 
Well,  he  went  into  Hinsdale's,  but  I  won't  say 
whetlier  he  went  in  before  he  v/ent  up  Hay  Mount 
or  afterwards;.  Mrs.  Elliott  you  don'c  >eem  to 
undtrstaud  uie  I  want  to  know  when  Tolar  went 
out  of  tlie  market  house  whether  he  made  any 
halt  at  Hinsdale  s  store.  1  seed  him  when  he 
shot  tiiis  m.au  and  flung  the  pistol  around  and 
wheeled  and  went  right  off  and  went  right  out 
through  the  market  iiouse.  At  that  time  did  he 
make  any  stop  at  Hinsdale's  store?  I  wont  say 
whether  he  made  any  stop  or  not,  I  was  talking  to 
Rachel  Lord.  How  long  K-as  it  alter  you  saw 
him  come  out  of  the  market  house  before  yon  saw 
him  go  uj>  Hay  street'?  I  don't  know  how  many 
minutes.  Was  it  a  very  short  time  '?  It  was 
not  very  long.  Was  it  an  houi  ?  I  might 
say  it  was  a  half  an  hour?  Do  vou  know 
whether  it  v/as  moie  ?  It  might  not  "have  been 
a  half  an  hour. 

Ee-diiect  examination  by  the  Cour.sel  for  the 
prosecu'.icn; 

Mr.°.  Elliott,  I  understand  you  to  say  that  Ihe 
two  exclamations  "shoot  him"  ''shoot  him," 
were  not  from  two  different  men  ?  Xo,  sir,  there 
was  just  one  person's  voice.  One  pereon  ex- 
claimed this?  Yes,  sir.  You  thouglit  that 
voice  was  Major  McRae's?  Yes,  sir.  You 
have  Ireen  asked  about  the  coaversatiun  you  had 
with  Ed.  Powers.  Yes,  sir.  Wliat  did  I  un- 
derstand you  to  say  that  conversation  was  ?  You 
see  I  was  passing  by  Ed.  Powers'  store  and  he 
called  me  in  his  store  and  asked  me  "  had  I  said 
anything  about  him  having  a  ristol  or  being  in 
that  crowd,"  I  said.  "I  have  said  nothing  about 
it  yet."  Hadn't  you  said  anything  about  it  then? 
No,  and  he  was  like  one  that  had  ajrer  on  him  ; — 
lie  had  the  trembles  so  bad  for  fear  I  had  told  it. 
What  was  the  just  of  tlie  conversation,  if  any- 
thing? He  suid  he  did  not  think  I  would  tell 
that  on  him.  'What  did  you  tell  him  ?  I  told 
him  I  hadn't  said  anything  about  it  because  I 
hadn't.  You  had  not  at  that  lime  ?  I  had  not 
at  that  time — you  know  I  wouldn't  have  said  any- 
thing about  it  if  I  had  not  bce-j  sworn  and  re- 
quested to  tell  what  I  knew  that  went  on.  You 
ao  nirt  like  to  tell  anything  abeut  him  now  ?  You 
knov/  I  had  to  tell  the  truth.  I  understood  you 
to  say  in  the  cross  examination  that  Toh'ir  was 
standing  still  for  a  minute  or  two  before  he  fired 
that  pistol  ?  Yes,  sir.  That  he  did  not  rush 
through  the  crowd  parting  them  right  and 
left?  I  did  not  see  him  rush  through  the 
crowd.        He  was  ctanding  ;t:ll  a  minute  or  two  'f 


Yea,  sir.  A  longer  time  than  a  minute  or  two  ? 
I  don't  know — I  won't  eaj* — I  never  taken  anv 
notice  and  I  don't  know  whether  ho  was  sl.ind- 
inw  still  at  all— I  saw  him  when  he  Hung  the  pis> 
tol  back — I  tiiracd  my  head  up  when  the  C!\\ 
came  '-shoot  him,  pho(jt  him."  I  do  not  Icnov. 
what  he  may  have  d<3no  when  I  had  my  eye  oi' 
him.  1  want  to  know  if  Tolar  was  staudin- 
still  when  ho  fired  that  pistol  ?  Yes,  sir.  How 
lon<^  had  he  been  .standi iij^  still  before  he  lircd — 
do  you  suppose,  as  long  as  you  can  count  live  ? 
I  can't  tell  exactly  how  long  lie  was  standing  still 
when  I  cut  my  eye  off  him,  and  vrhen  I  looked 
baclv  he  was  standing  .still.  How  long  had  yoi; 
been  noticing  him  before  the  shot  was  lired  ?  I 
had  been  watching  him  right  smart.  Had  he. 
been  standing  still  at  thatposition  any  length  or 
time  or  not  ?  He  was  standing  still  when  I  saw 
him  draw  the  pistol.  For  a  minute  or  two  be- 
fore he  fired  that  pistol?  I  saw  him  therc^ 
about  the  same  position  all  the  time ;  I  won't  say 
how  many  minutes.  It  was  more  than  a  second""' 
I  gucsis  it  was.  Do  you  know  exactly  whei-f^ 
Tolar  was  standing  when  the  negro  man  came 
dov/n  stairs  ?  He  was  standing  olf  from  undc- 
the  market  house.  Not  under  the  market 
house?  No  I  don't  think  he  was — I  seed  him 
about  the  time  the  negro  turned  from  under  thr 
market  house — I  saw  Capt.  Tolar  in  the  company 
there.  Where  ?  Well,  opposite  me  up  to- 
vrards  the  tree.  As  the  negro  tiirned  the  arch  ? 
Yes,  sir.  And  he  did  not  change  his  jiositiosi 
until  he  fired?  I  did  not  see  that  he  did;  but 
then  I  v.on't  say,  because  in  such  a  place  as  that 
everybody  is  frightened — I  can't  say  exactly. 

Hereupon  the  Commission  had  a  recess  of  ten 
minutes,  after  the  expiration  of.  which  tiiue^the 
Commission  was  called  to  order  and  proceeded 
with  the  examination  of  v.itnesses. 

James  W.  Strange,  a  witness  for  the  prosecu- 
tion after  having  been  first  duly  sworn,  testified 
as  follows  : 

Examined  by  Counsel  for  the  prosecution. 

Were  you  one  of  the  Justices  that  presided  at 
the  preliminary  examination  of  Archy  Beebee,  on 
the  day  he  was  killed  ?  1  was,  sir.  We  wish 
you  lo  state  to  the  Court,  sir,  the  position  which 
Major  McPiae  occupied  in  that  room,  at  the  tinio 
Archy  Beebee  left  the  room  to  go  down  stairs  ; 
where  he  was  seated  in  the  room?  Well,  sir, 
that  table  being  east,  Major  McKae  w.as  sittingir 
the  center  of  it.  On  the  west  side  of  the  table  '. 
Yes,  sir.  Tiiat  table  was  sitting  in  the  south- 
west corner  of  the  room  ?  Y'es,  sir.  An(' 
pretty  near  the  wall  ?  Yes,  sir.  I  understand 
you  to  say,  that  Major  McRac  was  seated  in  the 
middle  of  that  table  at  the  time  Archy  Beebee  left 
the  room  ?  Yes,  sir.  How-  long  did  he  retain  his 
position  there  ?  We  set  there  after  he  went  down 
until  after  thepistol  was  fired.  You  are  absolutely 
confident  ?  As  positive  as  I  am  sitting  in  tiiiT^ 
chair.  Did  you  retain  your  seat?  Wo  all 
retained  our  seats  until  after  the  pistol  was  fired. 
Who  do  you  mean  by  we  all?  The  entiro 
Court.  Who  were  they  ?  Major  MeRac, 
Mr.  Arey,  Mr.  Lett  and  myself.  And  you  all  re- 
tained your  seats  until  that  pistol  was  fired? 
Y'es,  sir.  Did  you  leave  the  hall  then  ?  Yes, 
sir.  Did  any  one  leave  the  room  and  go  out  in 
the  balcony  in  the  east  end  of  the  hall  bid'oreyou 
left  the  room.  Not  that  I  am  aware  of;  some 
one  said,  he  was  shot ;  I  do  not  know  whethei- 
he  went  out  to  see  or  not.  Y''ou  heard 
the  rumor  that  the  negro  was  shot?        Yes,  sir. 

Cross  examiaatiou  by  the  Counsel  for  the  accu- 
sed: 
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Are  yon  acquainted  witli  the  general  character 
of  Mrs.  Elliott? 

Counsel  for  the  prosecution  objected. 

We  wish  to  have  some  understanding  about  the 
mode  in  which  this  examination  is  to  be  conduc- 
ted. 

Counsel  for  the  accused: 

I  would  state  to  the  counsel,  that  it  ■will  save 
the  trouble  of  calling  Mr.  Strange  as  a  witness  in 
the  defence. 

Counsel  for  the  prosecution  : 

We  admit  that  the  character  of  the  woman  is 
not  to  be  sustained. 

Counsel  for  the  accused: 

Then  we  have  not  a  question  to  ask  the  man. 

Joseph  Arey ,  a  witness  for  the  prosecution  after 
having  been  first  duly  sworn,  testified  as  follows  : 

What  is  your  name?  Joseph  Arey.  Were 
you  a  magistrate  of  Cumberland  county  in  the 
winter  of  1SC6  and  1867  ?  I  was,  sir.  Were 
you  presiding  at  the  preliminary  examination  that 
took  placein  the  case  of  Avchy  Beebee?  Upon 
the  invitation  of  Major  JlcRae  who  was  the  presi- 
ding magistrate,  I  was  in's'ited  to  assist  him  on  the 
examination.  You  were  present  there  ?  Yes, 
air,  present  and  assisted.  Will  you  state  to  the 
court  the  position  that  Mr.  McRae  occupied  in  the 
hall  from  the  time  that  Archy  Beebee  left  the  hall 
until  the  time  the  pistol  was  fired  ?  .  He  was  sit- 
ting at  the  table.  Did  he  leave  that  seat  at  all? 
No,  sir ;  I  do  not  think  he  stirred;  lam  pretty 
certain  he  did  not.  Are  you  absolutely  certain 
lie  did  not?  I  am  certain.  You  heard  the 
pistol  fired  ;  you  were  sitting  at  the  same  table? 
.Yee,  sir.  Who  else  was  sitting  at  the  table  ?  Mr. 
Strange,  Mr.  Lett  and  myself ;  I  forget  what  other 
one  there  was  ;  /three  of  us— Strange,  Left  and 
myself  were  assisting.  And  I  understand  you  to 
say  you  are  absolutely  certain  ?  I  am  conltdent 
That  Major  MeRae  did  not  leave  that  seat  until 
after  the  pistol  was  fired  ?  He  did  not ;  I  am 
confident.  Did  you  leave  it  after  the  pistol  was 
fired?  Soon  after  the  pistol  was  fired  a  person 
came  and  said  "he  is  dead.''  Soon  after  that  I 
went  down,  and  during  my  stay  he  never  left  the 
[jcat.  During  the  time  you  were  iu  the  room  he 
never  left  the  seat  ?  At  one  time,  I  was  a  little 
bothered  about  this,  but  upon  reHection,  I  have 
110  doubt  that  he  never  left  his  seat  during  my  stay 
there.  You  did  not  leave  the  room  until  after 
the  pistol  was  fired,  and  until  some  one  had  come 
in  the  room  and  stated  that  Archy  was  dead  ?  I 
did  not  leave  it  in  some  little  time  after  that. 

Counsel  for  the  accused  dcelincd  to  crosis  ex- 
amine the  witness. 

Hexry  W.  IIOKX,  a  witness  for  the  prosecution 
after  having  been  first  duly  sworu  testified  as  fol- 
lows : 

What  is  j'our  name  ?  Henry  W.  Horn.  What 
is  your  profession  ?  Lawyer.  Were  you, 
Archy  Beebee' s  (Jonnsel  on  the  day  that  his  pre- 
liminary examiuatiou  took  place?  I  v/as,  sir. 
W'ere  you  in  the  town  hall  at  the  time  Archy  was 
carried  out  of  the  hall  ?  I  was  there  at  the  time 
be  went  out;  not  when  he  was  carried  in.  Did 
you  remain  there  uutil  you  heard  a  pistol  fired 
below  ?  I  did  sir.  Can  you  state  the  posi- 
tion that  Major  McRae  occupied  in  that  room 
at  that  time?  He  was  sitting  in  the  south 
west  corner  of  the  hall  with  the  table  between 
Lim  and  the  door  throiigh  which  Archy  had 
to  go  ;  he  was  writing  the  proceedings  of  the  trial, 
taking  the  testimony  down.  He  was  writing  ? 
Yes,  sir.  Do  I  understand  you  to  say  he  vras 
engaged  in  v/riting  until  the  pistol  was  fired  ? 
During  the  time  it  was  necessary  to  write  up  the 
papers,   after  the  trial.  Did  he  leave    his  seat 

till  after  the  pistol  was  fired  ?        He  did  not,  sir. 
l)ld  any  oae  leave  the  room  before  you  heard  the 


pistol  fired  ?  No  one  that  I  recollect,  sir,  except 
when  the  Sheriff  went  down  with  the  prisoner, 
and  the  posse  that  was  v.'ith  him.  Did  you  notice 
whether  the  door  that  opened  on  the  balcony  on 
the  east  end  was  opened,  or  not?  I  do'  not 
think  it  was  locked,  because  I  went  out  myself  im- 
mediately after  the  pistol  was  fired,  on  the  bal- 
cony. Did  any  one  pass  through  therefrom  the 
hall  after  the  pistol  v/^as  fired?  were  you  standing 
in  a  position  where  it  was  in  your  view  ?  I  was 
sitting  where  I  could  see  the  door  all  the  time.  1 
cannot',  say  positive,  but  my  impression  la  that  no 
one  went  out.  You  say  you  went  out  imme- 
diately after  the  pistol  fired;  did  any  one  come 
out  with  you  ?  No  one  with  me,  .sir.  You 
are  confident  that  there  was  no  one  with  you  ? 
Yes,  sir.  Did  you  find  any  one  on  the  balcony 
when  you  went  oat  ?  No,  sir  Was  it  you 
that  reported  the  negro  was  dead  ?  I  came  back 
and  mentioned  the  negro  v/as  shot.  Did  you 
say  anything  from  that  balcony  ?  Not  a  word, 
I  was  not  there  a  second  scarcely.  Was  Major 
McEae  in  the  room  when  yoa  returned,  occupying 
the  same  spot?  Yes,  sir.  Did  you  leave  him 
in  the  room  when  you  left  there?  I  was  with 
him,  I  think,  when  he  went  down.  It  was  some 
minutes  after  the  firing  before  we  came  down  ;  it 
is  my  impression  we  came  down  [together,  but  I 
am  not  sure  about  that.  I  know  that  several  of 
us  came  down  together.  You  are  sure  that  he 
did  not  leave  the  room  before  the  pistol  fired  ? 
No,  sir. 

Counsel  for  the  accused  declined  to  eross-''xamine 
the  witness. 

The  Judge  Advocate  asked  the  permission  of  the 
Commission  to  enter  a  Xolle  Prosequi  in  the  case  of 
Duncan  G.  MoRae.  The  Commission  was  cleared 
for  deliberation,  and  after  some  time  so  spent,  the 
doors  were  again  opened,  and  the  Judge  .4dvocate 
announced  that  the  Commission  had  granted  the 
permission  asked  by  the  Judge  Advocase  to  enter 
a  NoUe  Prosequi  in  the  case  of  Defendant  Duncan 
G.  McRae,  and  he  was  thereupon  discharged. 

On  motion,  the  Commission  adjourned  to  meet 
on  Tuesday,  30th  inst..  at  11  o'clock^A.  M. 

Raleigh,  N.  C,  July  CO,  1867, 11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present,  all  the  members  of  the  Commission,  the 
Judge  Advocate,  the  counsel  for  the  prosecution, 
all  the  accused  and  their  Counsel. 

The  reading  cf  the  testimony  taken  yesterday 
was  waived,  no  objection  being  made  thereto. 

The  Judge  Advocate  asked  the  Commissionfor 
a  compulsory  process  against  witnesses  William- 
Porter,  Duncan  McLean.  William  H.  Carpenter, 
Jame.s  Kendiicks  and  Owen  Moore,  several  daya 
having  elapsed  since  the  date  on  which  they  were 
summoned  to  appear. 

The  Commission  was  cleared  for  deliberation, 
and  after  some  time  so  spent,  the  doors  were  re- 
opened and  the  Judge  Advocate  announced  that 
the  Commission  had  granted  the  compulsory  pro- 
cess asked  for,  in  the  cases  of  William  Porter, 
Duncan  McLean.  W.H.  Carpenter,  Jas.  KeudricLs 
and  Owen  Moore. 

C.\LYix  Hunter,  a  witness  for  the  prosecution, 
after  having  been  first  duly  sworn,  testified  as  fol- 
lows : 

Examined  by  the  Counsel  for  the  prosecution  : 

What  is  your  uame  ?  Calvin  Hunter.  Where 
do  you  live?  Fayetteville.  Did  you  live 
thereat  the  beginning  of  this  year?  Yes,  sir. 
Ilow  long  had  you  been  living  there?  I  leit 
here  when  Gov.  Holmes  did.  And  went  to  Fa\  - 
etteville?  Yes,  sir.  You  have  been  living 
there  ever  since?  Yes,  sir,  with  the  exception 
of  seven  montbe  and  a  half  when  I  went  to  Rich- 
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mond,  Va.,  in  the  time  of  the  war.  Do  you  re- 
member the  day  Archy  Beebec  was  killed?  I 
do,  sir.  What  is  your  business  in  FnyettevilleV 
Boat  carpenter.  1)0  you  work  at  your  trade  ? 
YeH,  air,  daily.  You  say  you  knew  Archy  Hee- 
bee  ?  I  knew  him.  When  did  you  see  him 
lastalive?  On  the  11th  of  February,  in  the 
morning — no,  in  (he  afternoon  a  little,  he  was  car 
ried  by  the  officers  up  to  the  market  house  from 
the  guard  house.  Ilnw  came  yon  to  be  at  the 
the  market  house  that  day?  what  time  did 
you  RO  ui)  ?  I  went  up  town  soon  in  tlie  morn- 
ing and  my  wife  told  me —  You  must  not  tell 
what  any  one  said  to  you.  You  went  up  early  in 
the  morning?  I -did,  sir.  Were  you  uptown 
all  day  ?  I  was  until  the  time  I  saw  Archy  kill- 
ed. Where  did  jou  go  to  first?  I  went  to 
William  Jordan's.  Where  did  you  go  from 
there  ?  I  went  up  to  Mr.  Hinsdale's  corner. 
Did  you  remain  there  sometime  ?  About  three 
quarters  of  an  hour,  to  the  best  of  my  knowledge. 
Were  you  standing  there  when  Archy  was  brought 
out  ot  the  guard  house  ?  I  was  not.  Where 
•were  you  standing  when  Archy  was  brouglit  out 
ot  the  guara  house?  Betwixt  Mr.  Draughon's 
corner  and  the  market  house.  Where  does 
Draughon's  store  stand?  Upon  the  southeast 
corner  of  the  market  house.  Do  you  have  to 
pass  by  Draughon's  otore  to  eoto  tlie  guard  house 
from  the  market  house  ?  Yes,  sir,  when  you  go 
from  the  Main  street  When  you  go  from  the 
market  house  to  the  euard  house  you  pass  by 
Draughon's  store?  Yes, sir.  You  were  stand- 
ing there  when  Archy  was  brought  out  of  the 
guard  house  ?  I  was  in  the  street.  Not  on 
the  side  walk  ?  No,  sir,  I  was  not.  Did  you 
see  Archy  brought  out  of  the  guard  house  ?  I 
saw  him  brought  out.  Who  was  with  him? 
Mr.  Wemyss  and  Faircloth,  and  some  behind,  but 
I  didn't  notice  who  they  were.  Was  there  any 
crowd  at  the  market  house  at  that  time.  Just 
standing  about  talkiuga  few,  I  didn'tseemuch  of  a 
crowd.  Not  whcE  Archy  was  bmught  out  of 
the  guard  house  ?  No,  sir,  I  didn't  see  much 
of  a  crowd.  Was  he  brought  by  you  ?  Pass- 
ed nie,  I  was  sort  of  to  his  left  as  he  was  going 
to  the  market  bouse.  He  was  brought  right 
by  you  where  you  were  standing?  Yes,  sir. 
What  became  of  him  ?  He  was  carried  up  in- 
to the  market  hou.'^e.  Where  did  you  move  to 
lifter  he  went  up-stairs  ?  I  moved  up  on  the 
pavement  near  a  woman,  that  sells  cakes,  by  the 
name  of  Becky  Jenkins.  Inside  of  the  market 
house?  No,  sir,  on  the  outside.  There  is  a 
shelving  there,  and  old  hooks,  and  I  leaned 
against  them.  On  the  east  Iront  ?  On  the 
south  side  there,  the  stall  shows  towards  Mr. 
Draughon's.  AVere  you  looking  into  the  mar- 
ket house  ?  I  was  not  when  Archy  come  in  ; 
after  he  went  up  stai'  s  and  was  out  of  my  sight, 
I  was  looking  to  the  people  standing  there. 
But  where  was  your  face  turned,  were  you  look- 
ing inside  of  the  market  bouse?  Ye.^,  sir. 
Did  any  crowd  gather  there  while  Archy  was  up 
stairs?  One  or  two  come  about,  but  they 
didn't  makeany  thick  crowd  at  that  time.  How 
many  men  do  you  suppose  inside  of  the  market 
house,  while  Archy  was  up  stairs  ?  There 
might  have  been  four  or  live  or  six,  seated  on  a 
bench,  and  some  standing.  You  don't  think 
there  were  more  than  four  or  five?  I  dotf  t 
think  there  was.  How  long  was  Archy  up 
stairs?  I  can't  tell  bow  long  he  was  up  there. 
You  can't  come  somewhere  near  it?  No,  sir, 
I  cannot,  to  be  accurate.  What  time  ot  day 
was  it  when  he  was  carried  up  steirs  ?  Archy 
was  carried  there,  if  my  memory  serves  me 
right— it  was  iu  the  afteinoou,  because  I  had  left 


there  about  10  o'clock,  and  bought  mc  a  pair  o£ 
pantaloons,  and  they  told  me  to  come  to  dinnc 
then.  You  think  it  was  after  dinner?  1 
knew  it  was.  Didn't  you  think  at  first  it  was 
in  the  forenoon?  I  did,  the  day  was  short — 
but  I  think  it  was  in  the  afternoon.  Did  you 
notice  any  crowd  o'.itside  of  the  market  house, 
while  Archy  was  up  stairs  ?  Not  until  after  the 
trial.  Not  till  after  he  came  down  ?  No, 
sir.  You  say  you  caimot  tell  how  long  he  was 
upstairs?  did  you  notice  who  was  standing  iu- 
side  of  the  market  house,  those  five  or  six  min- 
utes you  speak  of?  1  did,  not,  sir.  Did  you 
notice  anybody  standing  around  there  at  that 
time?  I  saw  a  young  man  called  Monk  Julc. 
Do  you  see  him  here  ?  Yonder  he  is,  sir,  over 
yonder.  You  saw  that  man  there?  Yes,  sir, 
I  did.  What  was  he  doing?  Hehadaknilc 
out,  cutting  a  stick.  Inside  of  the  market 
house?  In  the  middle  aisle  of  the  market  house. 
^V''as  he  saying  anything?  I  didn't  hear  him,  • 
I  didn't  hear  anj'  conversation  by  any  body. 
Did  you  notice  anybody  doing  anything?  Noth- 
ing at  all.  Just  standing  "about  ?  Yes,  sir, 
any  more  than  talking  as  usual.  Who  did  you 
sec  standing  and  talking  ?  I  saw  John  Maults- 
by  for  one.  Where  was  he  standing  ?  He  was 
standing  near  Mr.  Tompkins  stall,  just  under  the 
north  of  the  market  house.  Did  you  notice  any 
one  else  that  you  can  recollect  ?  No,  sir.  Did 
you  see  Miss "Massey  that  day?  Yes,  sir,  I  did. 
Where  were  you  st&nding  when  she  came  down? 
I  was  standing  outside  in  front  of  Becky's  stall, 
outside  of  the  market  house,  towards  Mr.  Draugh- 
on's. She  had  a  veil  on.  It  washer  and  another 
lady.  Did  you  say  she  came  down  before  Archy 
was  brought  down  or  afterwards  ?  Before  Archy 
sir. 

The  witness  here  points  out  upon  the  "plan  of 
the  market  house"  the  position  he  occupied 
while  the  young  lady  came  downstairs;  on  the 
south  side  near  the  cast  corner. 

What  became  of  Miss  jMassey  when  she  came 
down  stairs?  She  goes  right  down  the  street 
like  as  if  she  was  going  to  liberty  point.  Did 
she  walk  down  ?  No,  sir,  she  went  in  a  vehicle. 
She  got  in  the  carriage  first?  Yes,  sir.  Who 
helped  her  in  the  carriage,  did  anybody  ?  Yes, 
sir.  Who  ?  A  gentleman  by  the  name  of  Mr. 
Vaun,  the  town  constable.  Did  any  one  else 
assist  her  in  getting  in  the  carriage?  There 
was  another  gentleman,  but  I  disremember  who 
he  was.  You  think  there  were  only  two? 
There  was  only  two,  to  the  best  of  my  knowledge. 
That  is  your  recollection?  Yes,  sir,  onlj' two. 
How  long  after  that  carriage  had  driven  off,  be- 
fore you  saw  Archy  come  out  of  this  door  on  the 
stairs.  I  suppose  betwixt  eight  or  ten  or  fif- 
teen minutes.  Between  eight  and  fifteen  min 
utes  ?  I  think  so.  When  he  came  out  of  the 
door  who  came  first  ?  There  were  some  boys 
up  on  the  bench  before  me,  and  I  could  just  see 
their  heads,  and  I  could  not  tell  who  came  first. 
Who  were  those  boys  ?  I  didn't  Icnow  them, 
little  white  boys — I  could  not  see  them  till  they 
got  down  on  the  second  step.  Who  was  on 
that  step?  Mr.  Wemyss  and  Archy.  Any 
body  else?  Faircloth  was  a  little  to  the  right 
of  Mr.  Wemysss,  coming  down,  after  he  got  so 
that  I  could  see  them.  Where  was  Wemyss 
standing  witli  regard  to  Archy  ?  Jlr.  Wemyss 
M-as  standing  upon  the  right  of  Archy  and  I  saw, 
when  I  peered  through,  I  saw  he  had  a  twitch 
around  his  thumb,  and  a  little  stick,  to  take  hold 
of.  Did  you  see  Sherifl  Hardie  at  zU  at  that 
time  ?  I  did.  Where  was  he  ?  He  was 
right  in  front  of  Jfr.  Wemyss,  and  as  they  got.  to 
the  best  of  my  knowledge,  about  five  of  six  feet 
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from  off  the  6tei)9.  Before  they  turned  out  of 
i!ic  market  house '!  Yes,  sir.  There  was  a  rush 
nitide,  like,  aud  I  heard  Mr.  Ilurdie  say  "you 
don't  do  it,"  uud  "stand  oil"  and  the  crowd 
vomineneed  to  rush  up,  and  begin  to  push  me 
;-(jrt  of  back  out  of  the  way;  and  I  run  around. 
To  which  aide?  To  the  eastern  side  of  the 
market  liouso.  Where  did  you  stand  then  ? 
I  stood  near  the  center  of  the  market  house, 
.;bout  ten  feet  from  under  the  \)W/^a\  of  the  nuir- 
kct  house.  You  stood  off  of  the  pavement? 
Yes,  Sir.  'Wheii  tliis  ru.sh  took  ph\ce  you  run 
;rouud,  aud  got  to  the  front  of  tlie  market  house  " 


crowd,  and  turning-  the  corner  of  the  pier,  where 
they  come  out  of  tlie  market  house.  lie  went 
out  of  the  crowd  and  went  to  Mr.  Hinsdales. 
Througli  the  market  liouse?  He  went  in  at  the 
east  end  of  the  marlcet  h  ouse,  and  right  out  of  the 
west.  And  went  to  Mr.  Hicsdale'?  slore?  Yes, 
sir.  Did  you  see  liini  after  tliat?  I  didn't. 
Where  was  tlie  point  where  you  first  saw  Mr.  To- 
lar — how  far  from  the  arch?  V/ell,  I  suppose 
about  five  or  six  feet  when  I  first  saw  ^im.  Was 
it  anywhere  near  the  spot  wlieie  you  had  seen  ths 
pistol  before  ?  No,  sir,  because  he  had  moved, 
the  pistol  was  about  a  yard  from  where  I  saw  Mr, 


i  did  Did  you  see  who  Hardic  v.us  talking  to  Tolar  alterwards.  it  was  about  thdt  close,  (repre- 
■dien  he  said  what  he  did  1  I  understood  it  to  senting  about  a  yard.)  ,  It  was  .'^.x  oi-  eight  feet 
he  \lr  Tom  Powers.  Did  you  sec  him  at  that  !  from  the  point  where  you  saw  the  pisto)  ?  It 
time?'  I  did.  What  was  he  doing?  lie  I  was  about  three  or  lour  leet,  to  the_  be8t_of  my 
^vas  in  the  crowd  ;  and  I  saw  two  Icnives,  and  I 
could  not  tell  who  had  the  knives  v,-heu  the  push 


as  made  to  Monk  Julia,  and  he  ran  out  of  the 
crowd,  as  if  he  wanted  to  get  another  chance,  and 
I  stepped  off  again  aud  said,  "come  away  Sandy," 
liud  they  seuflied  then  aud  got  around  to  the  point 
of  the  market  house.  Who  is  Sandy  ?  Sandy 
McLean,  is  a  man  that  lives iu  Fayctteville.  Was 
he  there  with  you  that  day  ?  lie  v.'as,  sir.  Did 
you  hear  Powers  say  anytliing  ?  I  took  it  to  be 
liis  voice  demanded  the  prisoner.  Do  you  know 
iiis  voice?  I  should  think  I  would,  but  there 
beinir  so  many,  I  wouUl  not  swear.  You  saw 
iiim  in  the  crowd?  1  did  ;  he  was  pressing  for- 
ward. AVhat  position  was  he  in  ;  v/crc  his  liands 
extended— did  he  have  any  weapons  ?  I  didu't 
see  any  weapons.  You  didu".  see  lam  have  any 
wcaoons  ?  I  did  not,  sir.  What  was  he  do- 
ing v/ith  his  hands?  He  appeared  like  he  was 
trying  to  get  to  Archy.  Was  he  grabbling  at 
aim  ?        Trying  to  get  in  where  he  was.        After 


knowledge.        Did  he  say  acylliing  ?        I  didn't 
hear  him.        How  was  he  dressed?        He  had  a 
gray  shawl, — an<l  for  pants  and  coat,  I  didn't  take 
notice,  because  he  had  a  shawl  on.        Did  you  sec 
Ed.  Powers  there  tliat  day.        I  did  sir.       Where 
was  he  when  you  saw  Inm  ?        He  was  near  the 
pier  where  Mr.  Tolar  went  up  to.        On  tlie  pave- 
ment?       Yes  Sir.        Did  you  notice  any  one  else 
\  in  the  crowd  near  Mr.  Tolar  ?        I  saw  Mr.  Sam- 
1  uel  Phillips,  lie   was  near    right    in  front  of  me. 
I  Pietv/ecn  you  and  the  pomt  where  the  phstol  was 
j  fired  ?        Yes,  .sir.         How  near  were  j'ou  to  Sam. 
I  Phiilips  ?        After  the   pistol  fired   he  moved — I 
suppose  he  was  about  six  feet  from  me.        How 
far  were  you  from  the  place  where  you  saw  the 
pistol  ?        I  tiiink  I  was    from    five  to  sis   feet. 
Was  Phillips  between  you  aud  that  point  1        Yes, 
sir,  off  (o  my  left  like.        I    thought  you  said  he 
was  in  front  ?        He  waf  in  front  of  me,  a  little  to 
the  left.        V/as  ho  between  you  and   the  point 
you  saw  the   pistol?         Not   directly,  sir.        Did 
onsV        I   did  not,  sir. 


,-^,  -        -        ,.,,  ,    ^'i"""    ^„  ,  .1  „>    vou  see  him  have  tany  vreap 

,  hey  turned  the  corner  ol  the  market  house,  a\  hat    j    ^         ^         know  about  this  subject  ?        That 
'tiappened  then  ?        After  they  turned  the  corner  ,  ^^-^.^  j  j^^^^-^^  gjj._ 


)f  the  market  house,  the  crowd  commenced  to 
get  thick,  and  somebody  Hung  his  baud  up  so, 
and  said,  "clear  the  way,"  and  give  me  a  shove, 
:ind  shoved  mc  out  froili  a  view  of  the  prisoner, 
.md  before  I  recovered,  the  pistol  tirefl,  and  I 
could  not  tell  who  done  it.        You  saw  the  pis- 


Cross  examination  by  the  counsel  for  the  accu- 
sed: 

Calvin,  how  old  are  you  ?  I  asked  Msjor 
Holmes  a  few  days  before  I  come  here,  and  lie 
told  me,  that  I  was  fifty-five  years  of  ageorfifty- 


lol?  I  saw  the  i>islol  over  the  crowd — over  1  six.  When  was  it,  that  you  went  off  with  Gov. 
lheir  shoulders.  You  were  pushed  aside  and  j  Holmes  ?  I  can't  tell  indeed  to  save  my  life, 
your  vision  turned  from  towards  the  pistol?  Yes,  j  You  went  off,  you  are  sure,  with  Gov.  Holmes  ? 
Jir,  and  before  I  recovered,  the  pistol  was  fired.  |  I  did.  How  old  were  you  at  the  time?  I 
Did  you  see  Avhere  the  smoke  came  from  ?  Of  i  dout  know,  sir.  Were  you  a  man  grown  ?  No, 
'ourse  I  saw  the  smoke.  Y/'hcre  was  the  smoke,  I  sir.  Bi.^teen  or  seventeen  years  ?  I  could  not 
near  the  point  where  you  had  seen  the  pistol  ?  1  tell  to  save  my  life.  Were  you  a  small  boy  ?  I  was 
'sear  about  the  place.  You  heard  tlie  report  |  a  boy.  A  small  boy  or  a  large  one  ?  I  have 
and  saw  the  smoke?  Yes,  sir.  Did  you  j  ro  particular  size  to  give  you,  I  know  1  was  a  boy. 
notice  who  was  slanding  near  that  point?  I  I  You  went  up  town,  you  say,  on  the  mornmg  that 
did  not,  sir.  Did  vou  notice  Archy  alter  the  Archy  JJeebee  was  kdled?  les,  sir  \ou 
pistol  fired?  I  didn't  until  1  could  get  up  to  Avent  to  Mr.  Jordan  s  .-'  x  did,  sir.  _  \\  hat  did 
uim,  he  was  down  then.  Where  must  the  man  Mr.  Jordan  keep  ?  He  kept  a  store  m  tront  and 
':ave  been  standing,  that  hud  the  pistol?  He  a  bar  room  back.  Did  you  go  into  the  front, 
-A-as  standing  right  in  front  of  mc.  Was  he  on  |  and  then  go  back  into  the  bar  room  >  I  did  do 
the  pavement  or  off?  On  the  pavement,  near  i  it,  sir.  How  many  drinks  did  you  take  thatday? 
'  he  edge  of  the  market  house.        You  think  he  i  I  took  only  one  at  Joraan  s  in  the  amrning 


Did 


v/as  standing  on  tlie  pavement,  in  front  of  you, 
near  the  ccge?  Yes,  sir.  You  judge  that 
irom  what  you  saw  of  the  pistol,  the  arm  that 
held  it  ?  Yes,  sir.  You  could  not  pretend  to 
ideutify  him  ?  I  could  not,  upon  oath.  Did 
you  see  Archy  immediately  after  that?  I  did 
in  a  few  miuutes.  Was  he  alive  or  dead  ?  He 
was  near  about  dead,  thty  said  ho  was  not  quite 
dead.  Where  was  his  wcmnd?  Eight  iu  the 
lelt  bide  of  his  head,  right  behind  his  car,  his  blood 
was  running  out  on  the  pavement.  Did  you 
cce  Captain  Tolar  that  day,  at  all  ?  I  saw  Mr. 
Tolar.  What  time?  I  saw  him  about  the 
time  the  pistol  fired.  Where  was  he  stand- 
iii-'    then.'       Hfc     wa?     coraiiig    o"t    o\    the 


you  take  any  more?  I  did  not,  sir.  About 
what  time  was  it  when  you  went  up  to  Jordan's  ? 
It  was  a  little  after  sunrise.  When  was  it  you 
took  the  drink  ?  Directly  after  going  there— in 
about  ten  minutes,  I  suppose-  And  you  took  no 
other  li<|Uor  that  dav  ?  No,  sir.  You  are 
given  to  drink  pretty  freely  ?  1  do  when  i  feel 
like  it,  in  cold  weather.  That  was  a  pretty  cold 
day  ?  It  was  not  so  very  cold,  but  1  felt  like 
it,"and  1  took  some  that  morning .  Now  Calvin, 
how  long  had  you  been  up  town— you  say  you  got 
thereabout  sunrise— how  Ions:  had  you  been  up 
town  before  Archy  Beebee  was  brought  out  of  the 
guardhouse?  1  didn't  have  any  watch,  and  I 
didn't  rjutj'x'  the  time.        1  -.vill  ask  yu  th"  <\\x<-^  ■ 
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tion,  whether  yoa  have  said  all  along  in  talking 
abont  this  matter — ■whether  you  have  not  all  along 
said  that  it'.vaa  bofore  twelve  o'clock  that  Archy 
Beebee  was  brought  up  to  the  market  house? 
Well,  the  pantaloons  corrected  rae.  Answer  my 
question — have  not  you  all  aton^  from  that  time, 
the  llth  of  February,  up  to  today — havn't  you 
always  said,  in  conversation  about  this  matter, 
that     it    was      before      twelve      o'clock '!  I  i 

told  them  it  had  slipped  my  brains.  Have  you 
said  that,  or  not?  I  have  saiH  it  because  I  was 
not  correct  exactly  then.  When  did  you  find 
oat  it  was  not  correct  ?  J  found  it  out  the  other 
day.  I  sent  for  my  pantaloons,  and  1  received  a 
few  lines  from  my  wife,  and  1  had  a  piece  of  paper 
there,  and  I  told  my  wife  to  look  on  that  piece  of 
paper  and  see  what  day  that  paper  was  wade  out- 
it  was  a  due  bill.  I  ask  you,  Calvin,  if  you  ever 
found  out  that  it  was  aiter  twelve  o'clock  that 
Bccbcc  was  hrouj^ht  there  till  yoii  came  up  here 
as  a  wituess  in  tliis  case,  yes  or  no.  I  always 
like  to  be  correct,  sir;  I  don't  like  to  speak  too 
last,  I  niiglit  have  said  that,  not  having  the  cor- 
rect time.  I  understand  you  to  say  you  uevcr 
did  Hud  out  until  after  you  got  up  here  in  Ral- 
eigh. I  found  out  by  my  paper;  if  I  was 
wrong  I  had  a  right  to  be  put  right  again.  Did 
you  lind  that  out  belore  you  got  to  Kaleigli,  or 
after  you  got  to  Raleigh  ?  After  I  got  to  Kal- 
cigh,  of  course.  I  ask  you  if  you  ever  found 
out  that  it  was  not  before  twelve  o'clock  until 
you  had  talked  with  the  other  witnesses?  I 
never  talked  with|thcm  about  the  matter — every 
man  kejjt  his  evidence  to  himself.  You  were 
sworn  about  this  matter  ouce  before,  were  you 
uot?  I  was  sir,  before  the  Bureau  there. 
Were  you  not  sworn  before  the  coroners  inqucstV 
I  was.  I  ask  you  if  you  did  not  state  at  that 
time,  wheu  you  were  before  tlie  corouers  jury, 
that  you  did  uot  sec  anything  like  a  pistol  on  that 
occasion?  No  sir,  I  didn't  tell  them  so. 
Didn't  you  tcU  them  you  didn't  know  anything 
about  it?  They  would  not  have  summoned  me 
the  siicond  time  it  they  heard  me  say  that.  Just 
answer  my  question?  I  told  them  I  didn't 
know  who  it  was  shot  the  pistol.  Didn't  you 
swear  before  the  corouers  jury  that  you  didn't 
know  anything  about  the  shooting?  No  sir,  I 
did  not,  I  said  I  see  the  pistol.  You  spoke  just 
now  about  some  persons  being  up  on  a  bench, 
about  the  time  Archy  came  down — do  you  mean 
the  beuch  that  runs  "along  the  south-front  of  the 
market  house?  Ye<,  sir,  right  where  Becky 
Jenkins'  sells — the  outside  bench.  Not'the  in- 
side bench?  No  sir,  where  they  lay  beef  on. 
And  you  say  there  were  some  boys  on  that  bench? 
Yes,  sir.  Three  or  four  boys?  Yes,  sir. 
And  they  were  the  persons  who  called  out, 
"watch  out,  here  he  comes?"  The  boys  said 
they  were  coming.  And  it  was  the  boys  on  the 
bench  outside  of  the  market  house,  and  not  any- 
body or  that  bench  in  the  market  house  ?  No, 
sir,  I  heard  nobody  in  there  said  so.  You  say 
when  Miss  Masscy  and  her  mother  came  down, 
the}-  went  to  this  vehicle.  Where  was  this  ve- 
hicle? It  was  standing  on  the  eastern  side  of 
the  market  house?  Oii  the  pavement?  No, 
sir.  In  the  street  near  the  pavement?  No, 
sir.  How  far  from  the  pavement?  I  sup- 
pose some  twenty  feet.  You  say  you  saw  there, 
Mr.  Bond?  Mr.  Vauu.  Did  you  see  anybody 
else  there?  There  was  a  gentleman,  but  I  didn't 
notice  who  it  was.  Was  that  Mr.  Phil.  Taylor? 
It  might  have  been  him — one  went  right  in  front 
of  the  lady.  See  if  you  can  recollect  whether 
or  not  you  saw  Mr.  Phil.  Taylor  and  Mr.  David 
Cashwell  there?  I  don't  think  I  did  notice 
them.        Did  you  notice  anyihiug  umisual  at  Ihc 


carriage?  No  sir,  nothing  at  all.  Nothing 
that  attracted  your  attention  ?  No,  sir.  Wheu 
the  carriage  drove  ofl'  you  didn't  see  which  wav 
it  went  ?  I  did,  sir.  Which  way  did  it  go"? 
It  went  right  down  the  main  street.  Plight 
down  Person  street?  Right  down  the  street 
from  the  market  house.  How  far  down  that 
street  did  you  see  it  go  ?  The  last  time  1  saw 
it,  it  was  near  Mr.  Wesley  Letts'  alley.  You 
noticed  the  carriage  until  it  got  down  that 
far,  did  you':*  Yes,  sir.  That  is  a  hun- 
dred yards  from  the  market  house?  Yes, 
sir.        Did    you    watch    the    carriage    until    it 

fot  a  hundred  yards  ?  I  did  from  first  till  last, 
kuew  it  was  the  carriage,  for  there  was  no  other 
in  eight.  You  spoke  about  seeing  Capt.  Tolar  ; 
are  yon  sure  Capt.  Tolar  had  on  a  shawl?  He 
did.  Did  yoa  notice  the  shawl  particularly? 
Not  particularly.  Are  you  certain  that  it  was  a 
gray  shawl — was  not  it  a  black  shawl  ?  No,  sir. 
VVas  it  a  gray  shawl  ?  It  was  a  kind  of  gray ; 
but  it  was  not  so  light  as  some  shawls,  a  dim  gray 
and  a  black  streak  around  the  border.  Was  it 
what  they  call  a  dark  gray  or  a  light  gray  shawl  ? 
A  little  darker  than  a  common  gray.  It  was 
what  you  would  call  an  iron  gray?  An  iron 
gray  is  pretty  light.  It  was  darker  than  an  iron 
gray  ?  A  little  bit.  You  are  sure  it  was 
gray  ?  I  know  it  was  gray,  or  something  to  that 
effect.  I  didn't  put  my  hand  on  it  to  examine  it. 
You  saw  Sam.  Phillips  there?  I  did  see  him. 
How  far  was  he  from  Tolar  ?  When  I  got  be- 
side Tolar,  it  appeared  as  if  it  was  some  three  feet. 
He  was  standing  in  front  of  me,  a  little  more  to 
one  side.  W'as  Phillips  to  Tolar's  right  hand  or 
lelt  ?  lie  was  to  his  left.  Three  feet  from 
him  ?  Yes,  sir.  What  did  you  hear  Phillips 
say  on  that  occasion  ?  1  never  heard  him  say  a 
word  sir.  Were  you  looking  at  Phillips  ?  Just 
a  moment  or  so.  I  paid  no  strict  attention  to  him. 
Do  you  swear,  before  this  Court,  that  this  pistol 
you  saw  was  not  in  the  hands  of  Phillips?  I  do 
not  swear  it.  I  ask  you  if  the  pistol  you  saw 
raised  in  that  way  was  not  just  about  the  point  in 
the  crowd  that  Samuel  Phillips  was  standing  ? 
Yes.  sir;  it  was.  I  ask  you  if  Phillips  did  not 
have  on  a  gray  shawl?  I  didn't  see  him,  he 
didn't  have  on  no  shawl  then.  You  are  certain 
of  it  ?  Not  Avhen  he  was  standing  before  me. 
Well,  while  you  were  there  about  the  market 
house,  did  you  see  any  conversation  take  place  be- 
tween Ed.  Powers  and  Tolar  ?  I  did  not,  sir. 
Did  you  see  them  more  than  once  that  day — Ed. 
Powers  or  Capt.  Tolar  ?  No,  sir.  When  Ar- 
chy was  brought  down  from  the  market  house, 
did  you  see  any  body  on  that  bench,  which  was  on 
the  left  hand  side  of  Becky  Ben's  stall  as  you  go 
up  stairs,  on  the  inside?  iS'o,  sir;  I  did  not. 
You  saw  nobody  there  ?  I  did  not.  You 
speak  of  having  seen  John  MauUsby  ?  I  did. 
What  was  John  doing?  He  was  standing  on 
the  pavement  when  1  saw  him.  Where?  Near 
that  bench,  right  at  the  end,  as  you  come  from  up 
stairs,  before  Archy  came  down.  Did  you  see 
him  about  the  time  Archy  came  downV  No, 
sir;  he  had  got  out  of  my  sight-  Then  he  was 
not  near  that  bench  at  the  time  Archy  came  down  ? 
Not  that  1  saw.  And  after  the  shooting  j-ou  say 
you  saw  Capt.  Tolar  some  distance  ofi'  from  where 
you  had  noticed  the  pistol  ?  Yes,  sir.  And 
you  saw  Sam  Phillips  just  about  the  same  place? 
A  little  off  to  the  left  ot  me  but  just  in  front.  And 
that  Tolar  turned  and  went  through  the  eastern 
arch  of  the  market  Jhouse,  and  out  of  the  ■western 
arch,  and  went  up  to  iMr.  Hinsdale's  store? 
Yes,  sir  ;  he  went  through  the  arch.  Now  Cal- 
vin, let  us  get  positions.  When  you  moved  around 
on  the  tail  side  ut  thu  marktt  hou^e,  were  you  on 
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the  pavement  or  oft'  the  pavement  ?  I  had  moved. 
I  mean  the  time  that  Archv  was  shot — were  you 
then  on  the  pavement  ?  I  was  oflt  the  pavement 
sir.  How  many  feet  ofi'  from  the  pavement? 
Right  at  the  edge  of  the  pavement.  Were  you 
nearlj' opposite  the  main  arch?  No  sir;  a  little 
down  to  the  South,  to  the  corner  of  the  market 
house.  Were  you  nearer  opposite  the  small 
arch?  About  opposite  the  small  arch.  About 
the  middle  of  the  small  arch  ?  Not  that  far  down. 
Near  about  the  upper  portion  of  the  small  arch? 
Yes,  sir.  Well  then  you  say  Tolar  was  standing 
on  the  pavement  ?  He  was  not  standing  at  all 
when  I  saw  him.  What  was  he  doing?  He 
was  in  the  act  of  going  out ;  the  pistol  had  fired; 
So  that  you  didn't  see  Tolar  at  all  until  after  the 
pistol  had  fired  ?  I  didn't  see  him.  I  will  ask 
j'ou  the  question  whether  it  is  not  your  impression 
that  Tolar  was  not  the  man  that  shot  the  pistol 
that  day  ?  That  is  not  for  me  to  say  sir.  I 
just  want  your  impression,  from  what  you  saw,  and 
not  from  what  you  heard?  After  the  pistol 
fired  he  was  not  near  where  the  pistol  was,  be- 
cause he  Lad  moved,  and  even  if  he  had  not  moved 
I  could  not  tell  anything  about  it.  That  is  out  of 
my  reach.  Then  you  have  no  impression  about 
it  ?  .  No,  sir  ,  it  was  an  excitement,  and  so  I  will 
leave  the  subject.  You  will  leave  the  subject? 
Yes,  sir.  How  far  was  Sam  Phillips  ofi  from 
Archy  Beebee  at  the  time  the  pistol  was  fired? 
I  suppose  he  was  about  some  six  or  seven  feet, 
there  wis  a  crowd  betwixt  him  and  there.  How 
far  was  Phillips  ofi' from  you  at  the  time  the  pistol 
was  fired?  He  was  about  some  three  feet  from 
me— off  to  my  left— but  nearly  in  front  like.  Was 
there  anybody  between  Phillips  and  Beebee  at  the 
■the  time  the  pistol  was  fired?  There  was  sever- 
al heads.  Did  you  see  these  heads  dodge  out  of 
the  way  ?  I  did  not  particular.  Did  not  par- 
ticular ?  No,  sir  ;  I  did  not.  Were  there 
aiore  people  standing  between  where  Tolar  was 
seen  by  you,  directly  after  the  pistol  was  fired, 
were  "there  more  people  standing  between  that 
place  and  Bebee  or  were  there  more  people  be 
3^v.'een  Phillips  and  Beebee?  There  was  more 
between  Tolar  and  Beebee  than  there  was  between 
."^hillips  and  Beebee.  They  came  in  as  though 
they  were  shoved  in.  How  long  do  you  think 
it  was  between  the  time  you  were  shoved  aside  and 
the  time  you  recovered  yourself?  I  recovered  in 
a  ft  cond.  Did  you  then  look  right  at  Captain  To- 
lir?  I  did.  Did  you  see  any  pistol  in  his 
hands  at  that  time?  I  did  not.  Who  was 
standing  near  Capt.  Tolar  at  that  time?  There 
svas  several.  On  Tolar's  left  hand  ?  I  could 
not  tell.  Anybody  that  you  knew.  No,  sir; 
any  more  than  Sam  Phillips  and  other  heads,  I 
•did  not  notice.  Did  you  see  anything  of  John 
Armstrong  there?  1  did.  Was  he  standing 
near  Capt.  Tolar  at  that  time?  Not  when  I  saw 
bim,  that  was  before  the  shooting.  I  mean  af- 
ter the  pistol  was  fired  ?  I  didn't  see  John  then 
until  I  heard  his  mouth  under  the  market  house. 
When  the  man  shot,  you  didn't  see  John  Arm- 
strong aoy  where  near  Tolar,  but  you  heard  him 
talking  under  the  market  house — you  heard  his 
mouth  ?  Yes,  sir.  You  mean  Armstrong  was 
under  the  market  house?  Yes,  sir;  I  heard 
his  jawing  there.  1  didn't  know  what  he 
was  jawing  about.  Alter  the  pistol  was  fired 
did  you  see  whether  Tolar's  shawl  had  fallen  off 
of  him  ?  I  did  not.  Did  you  see  him  throw 
his  shawl  back?  I  did  not.  Did  he  do  any- 
thing of  the  sort  ?  Not  that  I  know  of.  And 
3'ou  were  looking  at  him  ?  I  was  not  looking 
particular  at  Mr.  Tolar.  I  think  I  understood 
3'ou  to  say  that  while  you  were  standing  on  the 
outside  uf  the  miuket  Itonse,  about  tlu'  time  that 


Archy  came  down  stairs,  you  could  see  all  of  that 
bench  on  the  inside?  I  could  not  while  the 
bo.ys  were  upon  it.  I  mean  the  bench  inside? 
Well  I  don't  think  I  could  see  all  of  it, 

Ee-direct  Examination,  by  the  Cotinsel  for  the 
prosecution. 

I  understand  you  to  say  it  has  been  your  im- 
pression until  verj'  lately  that  this  killing  took 
place  before  twelve  o'clock  ?  I  did,  but  I  had 
made  a  mistake,  on  account  of  my  not  paying  at- 
tention. That  was  your  impression  until  very 
lately  ?  Until  I  corrected  myself.  You  are 
satisfied  now  that  you  were  wrong  ?  Yes,  sir, 
I  was  wrong. 

Counsel  for  the  accused. 

I  forgot  to  ask  a  question  in  the  cross  examina- 
tion, which  I  will  ask  now  with  your  permission. 

Counsel  for  the  in-osecution  did  not  object. 

Cross  examination  resumed  by  the  Counsel  for 
the  accused. 

What  time  of  day  was  it,  now,  as  you  recollect 
it,  that  Archy  was  brought  to  the  market  house? 
Betwixt  two  and  three  o'clock. 

Re-direct  examination  resumed,  by  the  Coun- 
sel for  the  prosecution. 

I  understand  you  to  say  you  were  examined 
before  the  Coroner's  jury  ?  I  was  sir.  Did 
you  give  the  same  statement  there  you  do  now? 
I  did  as  far  as  the  pistol  was  concerned.  You 
did  as  far  as  the  firing  of  the  pistol  was  concern- 
ed? Yes,  sir.  They  only  asked  me  did  I  see 
who  shot,  and  I  told  them  I  did  not.  That  was 
the  only  question  they  asked  you  ?  Yes,  sir. 
Were  you  alarmed  that  day?  I  was  a  little,  at 
the  tiring  of  the  pistol.  Were  you  on  the  day 
of  that  examination  ?  No,  sir,  I  was  not  par- 
ticularly. You  were  simply  asked  that  one 
question,  if  you  knew  who  fired  the  pistol  ?  Yes, 
sir.  And  you  were  put  aside?  Yes,  sir. 
What  was  it  that  these  boys  cried  out  when  Archy 
was  coming  down  stairs  ?  "  There  they  come  " 
How  many  of  these  bo3's  said  that  ?  There  was 
three  or  four  of  them.  Did  they  cry  out  loud  ? 
Just  ordinary.  I  can't  understand  clearly  where 
you  were  standing  when  this  pistol  was  fired — at 
the  time  you  saw  the  pistol  you  got  a  shove  ? 
Yes,  sir.  How  far  were  you  shoved  ?  I  was 
just  shoved  up  against  another  man  and  I  stag- 
gered. You  didn't  alter  your  position?  I 
did  not.  When  you  recovered  you  were  near 
the  same  place  ?  Yes,  sir.  Where  were  you 
standing,  on  the  groimd  off  the  pavement?  I 
was  off  the  pavement.  Near  the  edge  of  the 
pavement?  Yes,  sir,  opposite  the  upper  end 
of  the  small  arch  at  the  eastern  side  of  the 
market.  Were  you  past  the  pier  that. 
connects  the  arches  ?  About  the  far  edge 
of  the  pier,  I  was  standing  near  there. 
Were  you  facing  the  market  house.  No, 
sir,  I  was  looking  right  at  the  guard  following 
up  Arcliy.  You  were  turned  a  little  towards  the 
south?  I  turned  my  face  towards  the  south 
watching  Archy  .  How  fai-  was  that  pistol  from 
you  when  you  were  in  that  position?  Three  or 
four  feet.  In  front  of  you  ?  Yes,  sir.  In  a 
line  between  you  and  Archy  ?  Not  directly  m  a 
hne.  Was  it  more  to  the  right  of  the  line  or  to 
tlieleft?  It  was  more  to  the  right.  Where 
was  Phillips  staoding  when  you  saw  him  ?  He 
was  sort  of  to  my  front  and  leff^  The  pistol 
was  to  the  right  of  the  line  from  you  to  Archy  and 
Phillips  was  to  the  left  of  the  line  from  you  to 
Archy  ?  Yee,  sir.  If  Phillips  had  eeen  stand- 
ing w'here  you  saw  him  stand  could  that  pistol 
have  been  in  his  hand  as  you  saw  It  ?  It  looked 
as  if  the  pistol  had  been  fired  f.oui  that  position 
it  would  have  killed  Mr.  Haidie.  Yi  u  saw  th/-. 
pi?tol  ?        1    did   when  it  went  up.        Do  you 
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know  whether  it  was  in  Phillips'  Imnd  or  over 
PhillipH*  head?  It  wa,"  not.  Whh  it  ia  the 
direction  where  j'ou  saw  Phillips  standing?  It 
was  to  my  ri^ht,  Phillipa  stcd  more  to  my  left. 
Phillips  wa3  to  vocr  left,  and  this  pistol  was  to 
your  right?  Yes,  air.  IIow  far  was  Phillips 
from  the  point  where  you  saw  the  pistpl  ?  It 
mijjht  have  been  three  or  four  feel.  You  speak 
of  having  heard  Annstronj^'s  mouth  under  the 
market  house?  I  did,  sir.  When  was  that? 
That  was  after  Archy  was  shot  down  a  second  or 
so — a  minute  I  mean.  It  was  not  at  the  time  the 
pistol  was  fired  ?  No,  sir.  Was  it  before  or 
after  yousawTolar?  It  was  after.  Mr.  Tolar 
was  gone  when  you  heard  that  voice  ?  Yes,  sir. 
Tolar  had  apnearcfl  and  departed  before  you  haard 
John's  voice  ?  lie  had  departed,  but  1  didn't 
see  him  appear.  You  had  to  see  hira  before  he 
departed?  I  did.  I  heard  John  directly  after- 
wards. ITowiauchot  a  crowd  was  there  there 
when  the  pistol  fired — how  many  men  do  you  sup- 
pose ?  As  soon  as  ever  Archy  come  down  I 
looked  and  it  was  just  like  a  parcel  of  bees. 
How  many  men  do  yuu  suppose  there  was  in  that 
crowd?  I  suppose  there  was  some  forty  or 
fifty  more  or  less,  I  am  not  prepared  to  tell  you. 
There  was  a  considerable  crowd  ?  There  was 
a  right  smart  crowd.  How  many  men  were 
there  between  the  point  you  saw  the  pistol  and 
and  where  you  were  standing  ?  There  were 
several,  as  many  as  cnuld  get  in  it  seemed  to  me. 
Was  the  crowd  packed  in  as  tiglit  as  they  could 
be  ?  They  were  aa  many  as  could  get  in  it 
seemec* — there  was  enough.  Uidn't  I  under- 
stand you  to  say  that  just  as  you  received  this 
shove  you  heard  some  one  say  "clear  the  way'' — ? 
I  did — I  didn't  know  who  it  was.  It  was  the 
rush  of  the  crowd — when  the  cry  of  clear  the  way 
was  given  that  shoved  you  aside  ?  The  pistol 
went  up  then  I  got  a  shove,  and  just  as  he  got 
the  pistol  up  over  his  head  they  said  clear  the 
way  and  gave  me  a  shove,  and  before  J  recognised 
the  pi.itol  was  fired.  How  far  was  it  from  the 
spot  where  you  first  saw  Tolar,  to  the  spot  where 
vou  saw  the  pistol  ?  From  where  I  first  spied 
Mr.  Tolarl  suppose  it  was  three  or  four  feet..  He 
was  m  motion  when  you  first  saw  him.  Yes, 
sir.  He  was  not  standing  still  ?  No,  sir 
lie  was  going  out  of  the  crowd  and  going  into* 
the  market  house  ?  Yes,  sir,  lie  was  going  out 
from  the  crowd.  How  mauy  people  were 
there  between  the  point  where  you  saw  the  pis- 
tol and  Bcebee?  how  far  was  Beebce  from  the 
point  where  you  saw  the  pistol  ?  He  was  about 
three  leet.  How  mauy  people  were  between 
the  point  where  you  saw  that  pistol  .nndBebce? 
Well,  they  stood  in  such  a  way  I  could  not  see. 
Less  than  three  feet  was  the  point  where  you 
saw  the  pistol,  from  Arehy's  head  ?  Yes,  sir. 
Now,  when  was  it  when  you  saw  Phillips?  I 
saw  Phillips  before  the  pistol  fired  ?  And 
how  far  was  he  from  Bebee?  He  was  there 
about  four  or  five  or  six  feet.  He  was  further 
from  Bebee  than  the  point  where  you  saw  the 
pistol  was  from  Beebee  V  They  were  not  the 
same  direction  ?  Yes,  sir,  he  was  further.  And 
they  were  not  the  same  points  at  all  ?  No,  sir. 
And  Phillips  was  further  from  Beebee  than  the 
point  wlierc  you  saw  the  pistol  ?  Yes,  sir.  I 
understand  you  to  say  Phillips  was  closer  to  Bee- 
bee than  Tolar  was  alter  the  ]nstol  was  fired? 
No,  sir,  because  when  I  saw  Mr.  Tolar  he  was 
goirgaway, — no,  Mr.Phillips  was  furtherofT,  bc- 
caufje  Tolar  had  just  left  about  lour  feet.  Af- 
ter he  had  moved  ofl'  four  feet  Tolar  was  closer 
to  Beebee  than  Phillips  was  ?  I  suppose  he 
was. 

Robert  Simmo>-s,  a  wifuess  for  the  prosecu- 


tion after  having  been  first  duly  s-worn,  testified 
as  follows : 

What  is  Your  name?  Robert  Simmons. 
Where  do  you  live  ?  In  Fayetteville,  sir. 
What  is  your  occupation  there?  I  keep  a  gro- 
cery there.  Was  that  your  occupation  at  the 
beginning  of  the  year?  Yes,  sir.  Did  you 
know  Archy  Beebee?  Yes,  sir.  When  did 
you  see  him  last  alive  ?  I  saw  him  alive  last 
about  the  11th  of  last  February.  Morning  or 
afternoon  ?  It  atos  afternoon,  sir.  Where 
did  you  see  him  ?  what  towu  and  near  what  part 
of  the  town?  He  was  at  the  market  house. 
At  the  market  house,  where?  In  Fayetteville. 
How  came  you  at  the  market  house  that 
day?  Avhat  time  did  you  go  there?  I  dis- 
remember  the  time  I  went  there  exactly,  but  I 
think  it  was  between  one  and  two  o'clock. 
Did  you  have  any  business  that  carried  you  up 
there?  I  heard  there  was  going  to  be  a  trial, 
and  I  thought  I  would  go  and  listen  to  it. 
What  part  of  the  market  liouse  did  you  goto? 
The  south  end  of  tho  market  house.  Y"ou 
went  under  the  market  house,  sir?  Y'cs,  sir. 
When  you  got  there  was  Beebee  up  stairs  i 
No,  sir.  Did  you  sec  him  when  he  was  brought 
into  the  markc  thouse  ?  Yes,  sir.  Were  you 
standing  under  the  market  house  when  he  was 
brought  uj)  to  be  carried  up  stairs  ?  I  think  I 
was  standing  under  the  market  house  when  he 
was  carried  up  stairs.  Who  went  up  stairs 
with  him?  Mr.  Wemyss,  I  think,  and  Mr. 
Faircloth.  I  think  there  were  some  other 
persons,  I  didn't  pay  mucli  attention.  Was 
there  anybody  else  beside  Mr.  Wemyss  and 
Mr.  Fai.icloth.  Did  you  see  SherifiT  Hardie?  I 
did  not  see  him,  I  disreraember,  because  I  was 
not  studying  at  that  time.  You  know  there 
were  more  than  two?  Yes,  sir.  Y'ou  do  not; 
remember  who  they  were?  No,  sir.  How 
many  people  were  in  the  market  house  when  he 
went  up  stairs  ?  I  don't  know  how  many  there 
was — a  good  many.  What  was  the  size  of  the 
crowd?  It  was  a  pretty  large  crowd.  How 
mauy  ?  I  don't  know  how  many.  Can't  yoiu 
make  some  sort  of  an  estimate  ?  Not  rightly, 
from  the  market  inside  appeared  several,  off  to- 
ward the  cast  corner  it  was.  There  was  a  con- 
siderable crowd  in  the  east  end  ?  Y'es,  sir,  and 
some  outside  on  the  pavements  like  Y'ou 
■were  standing  underneath  ?  Yes,  sir.  Where 
were  you  standing?  Near  the  middle.  On 
the  north  or  south  side  ?  I  was  standing  near 
the  center  of  the  market  house,  towards  the  east 
leaning  on  the  bench.  What  bench  was  that  ? 
That  was  Beckie  Jenkins'  bench— talking  to 
Beekie  and  Tom  Powers.  About  the  time  they 
carried  him  up  ?  Yes,  sir.  How  long  was 
he  np  there  ?  Well,  I  disremcmber  sir,  may  be  it 
was  half  an  hour  or  perhaps  an  hour.  Y''ou  cannot 
say  with  any  certainty  about  the  time  ?  No,  sir, 
it  might  have  been  shorter  than  half  an  hour. 
What  were  you  and  Powers  talking  about? 
Well,  in  the  first  place  we  were  talking  about 
this  case  that  was  on  hand  and  what  a  bad  thing 
it  was— and  I  told  Mr.  Powers  that  I  did  not 
know  anything  about  the  young  lady  nor  about 
who  done  it — Tt  did  not  concern  me  at  all:  but  I 
knew  one  thing,  her  father  was  a  friend  of  mine 
he  done  me  a  great  favor  one  time.  What  did 
he  have  to  say  about  it  ?  He  never  said  much, 
only  said  it  was  a  shame  or  something  of  that 
sort,  I  disremcmber  the  words  he  said  now. 
How  long  did  you  stand  there  ?  I  never  stood 
there  very  long  after  thev  carried  him  up,  I  walk- 
ed out  on  the  side  walk."  Did  you  leave  Powers 
standing  by  Becky  Ben's  stall-'  I  disremcmber 
-whether  he  did  or  not.        Did  you  cotice  ?.ny- 
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body  else  under  neath  the  market  house,  besides 
Powers — anybody  you  cau  uame.  There  was 
persons  there  but  I  did  not  pay  any  attention  to 
ihem.  Did  not  you  sec  anybody's  face  that  you 
cau  remember y  I  don't  think  I  could.  Did 
you  see  Capt.  Tolar  at  that  time?  No,  sir. 
Did  you  see  Mouk  Julia  there?  No,  sir. 
You  can't  recollect  any  face  at  that  time  except 
Tom  Powers  ?  No,  sir.  Then  shortl.y  after 
Archy  -went  up  stairs  you  went  out  of  tho  market 
house.?  Yes,  sir.  At  the  cast  front .'^  Yes, 
sir.  Where  did  you  go  then.^  I  stayed  out  on 
the  pavement  like  ?  Did  j'ou  remain  on  the 
pavement  until  Archy  came  down  stairs  ?  I 
walking  about  from  one  place  to  another,  I  was 
about  that  pavement  all  the  time.  Didyou  see 
or  hear  anything  that  attracted  your  attention 
while  you  were  standing  out  there .-  No,  sir. 
Can  you  tell  any  one  who  was  in  the  crowd  that 
you  noticed  then  ?  Yes,  sir,  I  can  tell  some. 
Who  did  you  see  then  ?  I  saw  Capt.  Tolar,  he 
was  not  in  much  of  a  c:owd,  he  Mas  standing 
by  himself.  Was  he  underneath  the  market  house 
when  yon  first  saw  him  ?  He  was  standing 
toward  the  north  corner,  near  close  up  to  the  pil- 
liar  like.  When  was  the  next  time  you  saw  him  ? 
I  never  saw  liim  no  more  at  all.  Did  you  see 
him  before  Archy  came  down  stairs?  Not  that 
I  recollect.  Did  you  notice  any  one  else  out 
there?  Yes,  sir;  I  noticed  several.  Name 
some  that  you  can  recollect  ?  I  saw  Mr.  Ed. 
Powers  stand  out  there  ;  Sam  Hall,  Mr.  Lutterloh, 
Henry  Sikes  ;  I  don't  know  who  all  else  I  saw. 
These  men — Ed.  Powers  and  Lutterloh^  Sikes  and 
Hall — were  they  standing  togetberj  or  apart ;  did 
you  notice  them  conversing?  They  were  just 
walking  about  ;  perhaps  like  other  persons.  I 
understand  you  that  Tolar  was  standing  by  him- 
self? He  was,  when  I  first  saw  him,  sir. 
Where  you  were  standing;  could  you  see  the 
steps  that  Archy  came  down  ?  Yes  sir.  Did 
YOU  see  him  when  he  was  brought  out  of  tho  door? 
"Yes  sir.  Did  anything  happen  in  tho  court  that 
attracted  your  attention  before  he  was  broughtout 
of  the  door  ?  Nothing  in  particular  ;  tliough 
when  the  Ijadies  came  down,  Mr.  Bond  held  the 
liorses  off  for  them;  and  he  started  back  to  go  up 
stairs  and  Mr.  Maultsby  said  ''  Israel  be  sure  to 
attend  to  what  I  told  you  when  you'gct  up  stairs" 
and  he  says  "  I  will,"  I  don't  know  how  far  he  got 
up  tlie  stairs  before  Maultsby  went  inside  of  the 
stall  where  Becky  sells,  andtliere  was  some  young 
boys  and  he  told  them  to  get  out  of  the  way  ;  I 
thought  he  was  making  room  for  the  prisoner  and 
I  never  noticed  particular.  You  say  after  Bond 
helped  the  ladies  and  was  going  back,  Jlaultsby 
met  him  nnd  had  the  converfalion  you  just  rela- 
ted ?  Yes,  sir.  What  became  of  Bond, — did 
he  get  ap  in  tlie  market  house  ?  I  don't  know 
whether  he  got  up  or  not.  Maultsby  went  into 
Becky  Ben's  stall  and  told  those  lads  to  get  out  of 
the  way;  what  did  he  say  to  them?  He  told 
them  to  clear  the  way.  Were  they  in  the  way 
of  the  prisoner  going  down  ?  They  were  sitting 
around ;  some  on  the  steps  and  some  on  the 
benches,  you  know.  The  prisoner  came  down 
directly  after  Maultsby  did  this  ?  Yes,  sir. 
You  are  not  certain  whether  Bond  got  up  stairs  ? 
I  am  not  certain.  Did  you  see  the  priswner 
when    he    came  out    of   the    door.'?  Yes,  sir. 

AVho  was  with  him, — who  came  out  first  ?  I  am 
not  able  to  say  who  came  out  first;  I  noticed  the 
prisoner,  there  was  a  j;reat  rush  up  to  the  place 
that  he  was  ;  a  parcel  of  men  there.  J'ou  could 
not  tell  the  position  they  occupied  in  the  group 
around  him.'  No,  sir.  You  noticed  there  was 
a  group  going  down  stairs,  and  Archy  was  in  it, 
and  about  t.*i8t  time  there  was  a  rush  ?       Yo". 


sir,  that  was  before  Archy  had  come  down  stairs; 
he  was  almost  to  the  lower  step,  when  I  first  eav/ 
him.  He  was  near  tlie  foot  of  the  steps  when 
youeawhirn.?  Yes  sir;  then  Calvin  Johnson 
said  to  me,  'iookcnt!  look  at  the  knives,  they 
are  gfinj;  to  kill  that  fellow  ;  "  and  I  saw  a  great 
crowd  of  men  rush  up  to  tne  steps  where  lie  was 
coming  down.         What  happened   then  ?  I 

heard  the  sheriff  then  holler,  men  po  back  or  beat 
back  or  noniething  of  that  sort;  1  know  he  said 
something  to  that  effect,  and  the  crowd  seemed  to 
be  going  back  a  little.  Did  you  hear  any  ex- 
clamatims  ?  any  body  say  any  thing  beside  the 
sheriff.'?  I>^o,  sir.  Did  you  see  any  of  these 
prisoners  at  that  time  ~  Yes,  sir,  some  of  them. 
Who  did  you  see.?  I  saw  Mr.  Powers  and  Mr. 
Monk  Julius.  Did  you  see  Capt.  Tolar  at  that  time.^ 
I  did  not  sec  him  a"t  that  time.  You  saw  Powers 
and  Jlonk  Julia  in  t'le  crowd  near  the  prisoner, 
there  at  the  foot  of  the  steps  ?  Yes,  sir.  Did 
you  see  any  weapons  at  that  time  in  the  liands  ot 
any  one  ?  I  saw  Mr.  Powers  have  a  knife,  and 
I  saw  Jlouk  Julia  have  a  knife.  What  sort  of  a 
knife  did  Mr.  Powers  have  ?  It  looked  like  a 
small  knife.  What  kind  of  a  kuife  had  Mouk  ? 
It  was  a  small  kuife.  What  do  you  call  a  small 
knife ;  bov>'  long  a  blade  had  the  kuife  that  Powers 
had?  I  think  it  was  three  or  four  inches  in 
length,  perhaps.  The  blade  or  the  knife?  The 
blade;  it  was  two  and  a  half  or  four  inches;  some- 
thiug  like  that.  What  happened  next?  They 
did  "not  get  to  the  prisoner  at  that  time;  the 
Sherifl'  and  his  men  seemed  to  beat  them  back 
and  the  Sheriff  come  on  outwith  the  prisoner  and. 
the  men,  and  several  turned  around  the  arch ;  the 
rush  was  made  on  them  again  and  they  v^'ent  on 
near  to  the  south  corner  of  the  market.  Did 
yoit  see  anybody  that  was  engaged  in  that  second 
rush  ?  I  saw  several  that  were  engaged  in  it ; 
I  don't  recollect  them  all.  Name  such  as  you 
do  recollect  ?  I  recollect  Islv.  Powers  being  iu 
it,  and  Monk  Julia.  Which  Powers?  Thomas 
Powers.  Any  one  else  that  you  recollect  ? 
Mr.  Sikes  was  in  it.  Did  you  see  any  one  else 
in  the  crov/d  ^  Mr.  Maultsby  was  in  the  crowd. 
John  Maultsby.?  Yes,  sir,  but  I  ueversaw  him 
do  anything.  He  was  in  the  crowd  that  was 
rushing  on  them.?  Yes,  sir.  Mr.  Maultsb.v 
was  not  trying  to  get  out  of  the  crowd .?  Not 
that  I  saw,  sir.  Mr.  Henry  Sikes.?  No,  sir, 
it  did  not  appear  lilvc  they  were  trying  to  get  out ; 
they  were  with  the  crowd.  They  made  part  of 
the  crowd.?  Yes,  sir.  They  were  right  in  the 
crowd.  Yes,  sir.  What  happened  "then  that 
you  saw.?  Just  before  they  got  to  the  corner 
they  rushed  on  to  the  Sheriff  again  and  he  told  his 
men  to  beat  back;  some  person  says,  "go  ahead 
Monk,"  and  then  some  persons  said,  "shoot 
him,"  "  shoot  him,"  or  something  of  that  sort; 
I  saw  Captain  Tolar  walk  up  and  come  around  on 
this  waj-,  like  on  my  right,  and  reached  right  over 
and  shot.  He  passed  your  right  did  he .?  No, 
sir,  he  did  uot^ass  my  right;  he  come  right  up 
to  ray  right,  like.  Where  were  you  standing  at 
the  monient  you  saw  Captain  Tolar;  on  the  pave- 
ment or  off.?  I  was  standing  oil' the  pavement. 
Were  you  in  front  of  the  big  arch.?  I  was  on 
the  south  of  the  big  arch.  Were  you  further 
south.?  Yes,  sir.  How  far  were  you  stand- 
ing lr6m  the  edge  of  the  pavement.^  1  don't 
know  exactly ;  T  might  have  been  standing  three 
or  four  or  fiVe  feet.  A  step  or  two.?  Yes, 
sir.  You  were  standing  further  south  than  the 
big  arch;  do  you  remember  the  little  arch  that  is 
there,  there  are  three  arches  in  front  of  the  market 
house.?  There  are  four  vacancies  that  front 
south.  I  am  talking  aboutfronting  east.?  East, 
I  meon  to  ray.        Mk  you  certain  tliat  there  are 
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four/  Yes,  sir,  here  is  a  corner,  and  here  is 
another  areli,  and  tlierc  ia  two  over  this  side 
a<;ain,  jnst  the  same;  there  is  one  on  each  side  of 
tiie  h'i'x  arch.  1  niean  the  opciiinj^:  I  don't 
mean  tlio  ])illar8,  you  saw  tlirceoptnings,  tlie  big- 
arch  and  two  little  arrOics/  Yes,  sir.  And 
you  iveic  staudint;-  oil' the  pavement  a  step  or 
two  lacini^  whioli  way/  Facing  the  market 
house.  Yon  were  si  anding  near  the  south  corner  ■' 
Nearly  in  front  of  the  .south  corner.  The  pris- 
oner was  near  the  south  corner,  and  now  that 
was  the  time  you  saw  Mr.  Tolar — where  did  he 
come  from  ?  It  looked  to  me  like  when  the  rush 
was  made  from  the  crowd,  I  would  not  have  seen 
him  as  soon  as  I  did,  but  some  one  ^;hovud  aj^ainst 
me  and  I  cast  my  eyes  back  upon  him,  and  he  came 
from  the  north  iv'here  he  was  standing-.  He 
passed  you  on  the  right  ?  He  did  not  pass  me  ; 
he  walked  light  up  against  me  like.  Could  you 
have  touched  him  with  youi-  hands?  I  don't 
think  I  could  touch  him.  Where  was  he  stand- 
ing:, on  the  pavement  or  off?  I  doi;^t  exactlv 
know  whether  he  was  on  the  pavement  or  oft';  I 
know  he  was  pretty  close  to  the  edge  of  the  pave- 
ment How  far  was  he  from  Archy  V  lie  was 
not  far  from  him  ;  it  looked  as  if  the  njuzzle  of  the 
pistol  was  some  two  feet,  Ijor  soitetbin^  like  that 
from  his  head.  You  know  Captain  Tolar  ?  I 
know  him  very  well.  Yon  knew  him  before 
that?  Yes,  sir.  Are  you  certain  he  is  the 
man  that  hred  that  pistol?  I  am  certain. 
Whatisort  of  pistol  was  it?  It  was  a  large 
Navy  pistol.  You  saw  him  level  it  and  lire  ? 
Yes,  sir.  Did  you  see  what  became  of  Archy 
after  the  firing?  Archy  fell.  Did  you  see 
what  became  of  Captain  Tolar  after  the  firing, 
and  what  became  of  the  pistol?  I  did  not  seo 
-^hat  he  did  v/ith  the  pistol;  I  turned  right  oil 
and  went  to  Air.  Davis's.  Mr.  Davi.?,  and  Captain 
Green  and  Mr.  Dodd  were  standing  there.     It  sort 

of  frightened   me,    and   I  said .         Don't  tell 

TOur  conversation.  He  turned  and  went  off? 
Yes,  sir.  I'ou  did  not  sea  -what  became  of  Cap- 
tain Tolar?  When  1  got  to  Mr.  Davis's  Mr. 
Tolar  had, turned  around;  his  back  v.as  turned 
towards  the  arch,  aud  he  w-as  standing  talking  to 
some  gentleman.  Did  you  notice  how  long  he 
stayed  theie?  No,  sir.  Was  he  standing- 
there  the  last,  time  you  saw  him  that  evening  ? 
Yes,  sir.  Who  was  standing  nearest  him  wlieu 
he  tired  the  pistol  ?  I  disremember,  sir.  Can't 
you  tell  any  one  ?  I   don't   know.         D.d  you 

see  John  Armstrong  that  evening  at  the  time  Tolar 
fired  the  pistol  ?  Yes,  sir,  he  was  standing  a 
little  to  my  right.  Between  you  and  Tolar? 
Yes,  sir.  He  was  standing  nearer  to  Tolar  than 
you  ?  Yo3,  sir.  Did  you  see  Sam  Puillips 
that  evening  ?  Yes.  sir.  About  the  time  the 
pistol  v.'as  hred  ?        Yes,    sir.  Where  was  he 

standing?  It' my  memory  serves  me  right,  he 
was  there  near  the  arch  when  I  first  saw  him.  I 
think  it  was  about  the  time  the  \vord  was  said, 
*•  Ehoot  him."  I  cast  my  eyes  that  w-ay,  and  I  ."aw 
ilr.  Phillips  -(vith  his  pistol  in  his  hand,  like  if  he 
was  cocking  it,  but  he  never  raised  it  any  highei-. 
That  was  about  the  time  the  pistol  was  hred  ? 
Yes  sir.  Your  impression  was  he  was  near  the 
arch  of  the  market  house  ?  Yes,  sir.  My  mem- 
ory may  have  slipped,  but  I  think  he  w-is  near  the 
arch  ;  he  says  he  was  not,  but  I  think  he  was. 
Youi  opinion  is  that  he  was.  Yes,  tir.  That 
he  was  sext  the  arch,  and  that  he  was  there  about 
the  time  the  pistol  was  hred  ?  In  such  an  ex- 
citement it  may  be  my  memory  slipped,  but  I 
ihinK  he  was  standing  there.  Did  you  see  him 
fire  that  pistol  he  had  in  his  hand  that  day?  No, 
sir.  Did  you  look  at  the  pistol  at  ail  ?  did  vou 
examine  it  that  day  ?        No,  sir;  but  I  "tnov/ he 


did  not  (ireit.  You  are  certain  that  it  was  not 
his  pistol  that  wentoft'  in  the  crowd  ?  It  was 
not  his  pistol.  Was  he  standinjf  nenr  enough  to 
Tolar  to  put  liis  arm  under  his  cloak  and  lire,  as  if 
it  w.ns  Tolar  lirod  ?  No,  sir  ;  there  was  no  arm 
under  the  cloak.  Could  not ,  Fhillij.s  have  put 
his  band  underneath,  and  made  it  look  as  if  it  was 
Tolar?  Not  from  whore  I  sa-^v  him.  sir.  You 
say  vou  can't  say  who  v,-.)s  near  Tolar?  No,  sir, 
I  don't  recollect.  \\'as  an3'bodv  between  him 
and  Hsebee  when  he  fired  the  pistol  ?  Yes,  sir. 
How  many  persons  do  you  think?  There  were 
some,  I  don't  know  how  many.  Did  you  see 
Heebee fall  that  day  before  he  was  shot?  Yes, 
sir.  Mr.  Powers  looked  over  like  he  was  cutting 
at  him,  and  Deebeo  dodged  and  sort  of  went  down. 
Did  Powers  have  any  knife  in  his  hand? 
Yes,  sir;  and  .Monk  he  was  running  around  like 
he  was  ti-\  ii!g  to  cut,  but  he  never  got  a  chance  ; 
he  was  not  nigh  enough  to  reach  there.  Had 
Deebeo  got  up  again  before  he  was  shot,  or  was  he 
shot  while  he  wai  down?  It  seemed  like  the 
Sherifl"  and  Mr.  Wemjss  or  some  of  them  raised 
him  up,  as  soon  as  he  was  raised  up  he  was  shot. 
Where  was  Shorifl'Hardie  standing  when  Archy 
was  shot?  I  don't  know  exactly  bis  position, 
only  I  know  he  was  right  there  wi"th  the  prisoner. 
Do  you  know  whether  he  was  behind  him  or  before 
him  or  on  the  rig'it  or  left  of  him  ?  I  don't  know 
whether  lie  -^vas  uehind  him  or  before  him  ;  I  think 
he  was  a  little  to  the  right  of  him.  In  front  of 
him  or  behind?  It  look  to  me  like  he  was  in 
front  of  him  to  the  right.  That  was  your  im- 
pression? Yes,  sir.  I  understand  you  to  say 
you  are  somewhat  uncertain  as  to  whether  he  was 
close  to  him  ?  I  a-n  uncertain  as  to  the  position, 
it  looked  to  me  as  if  he  was  close  to  him.  Did 
you  see  Wemyss  ?  Yes,  sir.  Do  you  know 
where  he  was  standing  ?  No,  sir;  I  don't  ex- 
actly know  where  he  was  standing  only  I  knovV  I 
saw  him  have  hold  of  the  prisoner  ;  he  had  one  of 
these  ttiumb  screws.  I  want  to  ask  you  particu- 
larly about  Phillips.  When  he  had  that  pistol ;  he 
had  it  up  high,  holding  it  to  take  a  sight  ?  He 
had  it  dovrn  in  this  direction,  in  his  right  hand, 
laying  in  his  left,  (representing.)  Dpd  you  see 
him  elevate  it  at  all  ?  Ao,  sir.  Did  you  no- 
tice who  he  was  talking  to?  No,  sir;  fori 
turned  right  off. 

Cross  examination  by  the  Counsel  for  the  ac- 
cused. 

How  long  have  you  known  Captain  Tolar  ?  1 
have  known  him  for  eighteen  months  or  two  years. 
Did  you  ever  have  a  dilhculty  with  him  about  a 
buggy?  No,  sir;    I  never  had   any  difficulty 

I  bought  a  buggy  at  Mr.  Cook's  sale  that  he  claim- 
ed, and  I  paid  him  for  it.  Paid  Tolar  for  it? 
I  think  I  paid  him  foi  it  or  settled  it  through  him 
and  Mr.  Cook.  Yoa  were  very  angry  with 
Captain  Tolar  about  that  matter?  No,  sir. 
Did  not  talk  to  him  in  an  angry  manner  about  it? 
No,  sir;  he  said  it  was  his  father  in-law's  buggy, 
and  I  told  Mr.  Cook  he  sold  me  a  buggy  that  be- 
longed to  another  men.  I  think  I  paid  Mr.  Tolar 
for  it;  I  knosv  it  v/as  settled  between  us,  and  I 
did  not  lose  my  m  .ney  nor  he  his.  You  did 
not  give  up  the  buggy  until  Tolar  brought  witness- 
es to  prove  it  ?  Ao,  sir;  I  think  I  went  with 
Mr.  Tolar  to  Mr,  Coot;  I  am  not  certain.  Did 
not  you  refuse  to  show  Tolar  the  buggy  when  he 
came  to  claim  it  ?  He  came  and  said  Thomas 
Drake  said. I  had  his  bugy,  and  I  told  him  if  I  had 
it  of  course  he  ought  to  have  it.  Did  not  you 
refuse  to  show  it  to  him  ?  I  did  not  show  it  to 
him  until  I  found  out  it  Was  hi^.  You  did  not; 
have  any  angry  conversation  with  him  on  that  oc- 
casion ?  No,  sir  ;  only  I  told  him  if  it  was  his 
buggy  of  course  he  oujjht  to  have  it.        Have  you 
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been  very  active  aDout  this  matter  against  Capt.  ]      Sec  if  I  UDclcrstand  you;  Btanding  where  you 
Tolar  in'Fayetteville?        No,   sir;  I   have  not. —  j  were  at  the  time  Beebee  made  his  first  appearance 


Mav'nt  you  been  persuading  colored  men  not  to 
stand  by  Captain  Tolar  or  not  to  take  his  part  in 
this  matter ;  hav'nt  you  been  persuading  John 
Merrick  not  to  hare  anything  to  do  with  Tolar  ; 
not  to  assist  him  or  his  family  in  any  way  ?  No, 
sir.  You  are  certain  yon  have  not  ?  Yes,  sir; 
I  swear  it.  When  did  you  ttU  this  story  about 
Tolar  shooting  this  man  first?  The  day  he  done 
it  How  did  it  happen  tl'.at  you  were  not  before 
the  coroner's  inauest  about  this  matter?        Be- 


coming down  the  steps  and  looking  at  him,  that 
bench  which  runs  along  by  Becky  Ben's  stall  you 
could  seeV  Do  you  mean  the  inside  beuchV 
Yes;  you  could  see  that?  Yes,  sir;  I  could 
see  that  bench.  Was  nc-t  that  beuch  directly 
iu  a  Hue  with  your  eye  when  you  were  looking 
from  your  position  towards  the  upper  part  of  the 
market  house  steps?  Looking  through  the 
market  liouse  westward  the  beach  stands  west 
and  East ;  the  steps  of  course,  wafi  more  south ; 
cause  they  never  sent  for  me  sir  ;  I  did  not  make  '  I  looked  right  betwoeu  the  end  of  the  bench  ahi 
myself  smart  enough  to  tell  1  kneM' any  thing  about  i  the  pillar  of  course,  in  looking  through  to  the 
it  until  General  Aver}'  was  up  there,  some  persons  ■  steps.  Could  you  see  thcbench?  Of  course 
told  him  I  knew  it,  and  he  sent  for  nie.  Now  j  there  was  nothing  between  me  aud  the  bench, 
let  me  see— when  the  young  ladies  w^ere  up  stairs,  |  Now  at  that  time  when  the  prisoner  Beubee  had 
Miss  Massey  and  her  mother,  before  they  carje  i  got  to  the  steps  of  the  market  house  did  anybody 
down  where  were  you  standing?  I  wag  stand- j  jump  up  on  that  bench?  Well;  ifhedidldid 
ing  outside  on  the  pavement.  Did  you  see  them 
come  down  ?  Yes,  sir;  they  come  right  by  me. 
AVhere  did  they  go  after  passing  you  ?  They 
got  in  a  rockaway  and  went  down  the  street. — 
Who  helped  them  in  the  rockaway  ?      Mr.  Bond  I 


did 

not  see  it  to  notice  it.  But  that  bench  was  di- 
rectly in  your  eye  aud  you  saw  nobody  jump  up- 
on it?  It  was  directly  iu  my  eye  and  I  saw  the 
bench  and  steps,  but  whether  any  person  jumi^cd 
upou  it — it  is  always  a  custom  lor  young  men  to 


think, and  Mr.  Mitchell  and  Mr.  Powers.  Was  there  i  jump  up  on  the  beuch.  But  you  saw  nothing 
any  body  else  beside  Mr.  Bond  and  Mr.  Mitchell  ?  i  on  that  occasion  ?  No,  sir.  Did  you  know 
Mr.  Powers,      Which  Powers?      Thomas.      Was  ;  John  Maultsby  ?        Y'es,  sir.        Did  you  see  him 


there  any  body  else?  There  might  have  been. 
Did  yod  see  Phil.  Taylor  or  David  Cashwell  ? 
They  might  have  been  there.  I  might  have 
been  there  but  wa.><  not; — were  they  there  or  not. 
Tliey  might    have    beeu    there: — I    don't   know 


j  nmp  up  ou  the  bench  ?  If  he  did  I  did  not  no- 
tice. Did  you  hear  him  say  anything  at  that 
time.''  Not  that  I  kuow.  Did  you  see  him 
anywhere  at  that  time. «'  He  was  in  the  crowd 
with  the  other  men.        Standing  on  the  floor  of 


whether  they  were  or  not.        Who  was  driving  ]  the  market  house.*'        I'es,  sir.      You  are  certain 


til  at  rockaway?        A  black  man.         What  is  his 
name?        I  don't  know,  sir.        Did    you    know 
iiim?        No,  sir.        Where  did  he   drive  it  after 
these    ladies  got  into  it.        He   went   down    the 
street  and  I  thiuk  he  turned  around  the  corner  by 
Mr.  McGriffin's.         You  think  he  went  down  Per- 
son street?        I  know  he   went  down  that  street. 
Not  down  Gillepsie  ttreet  tovrards  Robert  Mitcli- 
el's  store  ?        Not  at  that  fimc.        You  feel  cocfi 
dent  of  that?        Yes,  su".        You  say  when  Bond 
turned    off  Manitsby  said    what  you  have  told? 
Mr.  Bond  after  helping  the  ladies  iu  the  carnage 
turned  around  and  started  upto  the  market  house 
oud  Mr.  j\Iau!tsby  said.  Israel  don't  forget  to  at- 
tend to  that  bu.'iness  I  tol<l  you  ;  he  said,  I  will. 
Mr.  Bond  started  up  as  if  he  was  going  up  stans. 
How  long  wa.s  it  aft-r  Bond  went  up  before  Archy 
Beebee  was   brouffht  down?        It  was  not    any 
time  hardly.         When  Archy    Be^-bee    first    ap- 
peared coining  down  the  stairs  where  were  you 
staiiding?         I  M'as  standing  out  on  th»-sidewalk 
like.         Standing  still  on  the  sidewalk  ?        Yes, 
sir.        Did  you  have  a  good  view  of  him?        Yes, 
sir.        Could   you  see  the  foot  of  the  stairs  and 
those  benciies  around  Becky  Ben's  stall  ?      When 
he  got  down  low  enough  lo  see  I  was  not  looking 
exactly  at    hiyn,    then,    I  wa.s  looking   off  in  the 
street;— Caiviu  Johnson  touched  me  and  said  look 
at  the  knives  aud  tlien  I  got  back  off  of  the  side- 
walk.       At  the  time  Archy  came   down  so  that 
you  could   first  see  him  could  you  then  see  the 
crov  d  that  was  around  Becky  Ben's  stall  and  the 
benches  that  were  about  Becky  Ben's  stall  ?       At  I 
what  time?        At   the  time  that  Andiy   Beebee  I 
was  first  seen  by  yoM  coming  dov/n  the  steps.     If 
I  had  been  looking  at  iiim  I  could.        When  you  i 
were  looking  through  the  main  arch  and  looking  to  i 
the  top  of  tlie  stops  whore   Beebee  first  appeared  I 
would  not  that  bench— that  bench  standing  on  the 
left  hand  side  of  Becky  Ben's  stall— would  not  thnt 
bench  be  directly  in  tlie  line  that  you  were  look- 
ing?        Out  towards  the  market  liouse.        You 
don  t  uuderstand  about  the  bench— it  is  the  bench 
ou  the  left  band  side. 

(The  fitness  e.xplains  his  position   and  that  of 
the  bench  on  the  left  hand  side  ) 


ofthat.**  Yes,  sir,  I  am  certain,  he  went  in 
there.  Y"ou  are  certain  he  was  standing  there  f 
There  was  not  much  standing  to  do;  they  went 
right  in  aud  out ;  he  may  have  been  on  the'bench 
aud  may  uot.  I  understand  you  to  say  you  saw 
Maultsby  at  that  time. ^  I  saw  him  go  in  with 
the  crowd.  "Was  he  on  the  beuch  or  not  ^  He 
was  uot  on  the  bench ;  he  was  uudcr  the  market 
house,  aud  went  iu  between  tl>e  arch  aud  the 
bench.  You  saw  him  rush  up  towards  the  stairs  ? 
Yes,  sir.  You  saw  Beebee  coming  down  the 
stairs.^  Yes,  sir.  Ho  rushed  up  witii  the  crowd 
insideof  Becky  Bcu's  stall  ?  Yes,  sir.  Then  he- 
was  upou  the  door  of  the  market  house? 
When  he  went  in  he  was.  You  mean  he  might 
have  jumped  ou  the  bench  as  Beebee T\as  coming- 
down,  but  you  feel  certain  thet  he  did  not  jump 
on  the  bench  vrlieu  Beebee  started  down,  is  that 
your  testimony  ?  No  sir,  I  did  not  say  that ; 
he  had  been  in  there  before  that;  he  might  have 
jiunped  on  the  beuch,  I  dont't  pretend  to  say. 
Now,  when  you  saw  Beebee  coming  down  stairs, 
who  was  in  front  of  him,  anybody"?  Well,  sir, 
I  could  not  tell  particular,  because  they  were  low- 
down  ;  I  had  my  eyes  cast  off  towards  the  street ; 
about  that  time  T  ca.st  my  eyes  there.  It  ap- 
pears to  me  they  were  near  ou  the  lower  step, 
aud  I  could  not  recognize  who  was  iu  front  of 
him  or  who  were  behind  him.  Now,  at  that 
time,  did  you  see  anything  ot  Capt.  Tolar  ?  Not 
at  that  time.  How  many  rushes  were  made  at 
Beebee  before  he  cleared  the  arch  of  the  market 
house.?  It  did  uot  appear  to  me  iikc  there  Avas 
more  thau  one  grand  rush,  then.  Did  you  see 
anything  of  Tolar  iu  that  rush — that  is,  the  first 
rush  lam  speakiug  of,  before  he  cleared  the  arch, 
I  mean  before  he  got  out  on  the  pavement.''  I 
never  saw  but  one  that  looked  like  a  grand  rush  ; 
Becky's  stall  v.as  nearly  filled  with  men,  you  see. 
'ihen  they  got  Beebee  out  on  the  pavement. ■=" 
Yes,  sir.  Who  was  in  front  of  him  .''  I  don't 
know  who  was  iu  front  of  him.  Did  you  no- 
tice the  Shcriif  at  that  time.^'  I  noticed  the 
Sheriff  was  with  him.  Did  you  notice  whether 
Sheritr  Hardic  was    in  front  of  him  or  bclivml 
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him/'       I  can't  say  for  ccrtaiu  ■whether  he  was 
in  front  or  beliintl,  only  I  know  he  was  pretty 
close  to  tlic  prisoner.       At  that  time,  how  tar  were 
you     off    from     the     pavement  i^         I'crhaps 
■  three  or  four  or  five  feet,  1  Avas   not  very  far. 
Were  you  opposite  tlic  center  of  that  main  areli, 
or  were  you  nearer  towards  the  north  of  tlie 
main  arch?        I  was  at  the  south  part  of  this 
pilhu-  that  leads  to  the  little  arch.        You  were 
north  of  the   pillar  then,    of  the    small   ai-eh."^ 
'Yes,  sir.        And  about  four  or  six  feet  oil' from 
the    pavement.^        Somcwhcre's    along    there. 
-Now,  who  was  on  your  Icit  hand  side  at  that 
time.^        I  don't  recollect,  sir.        Who  was  im- 
mediately on  your  rif^lit  hand  side  at  that  time.'' 
AVell,  I  don't  recollect  who  was  exactly'  on  my 
right  hand  side ;  Calvin  Hunter  had  just  lell  me 
to  go  further  Mi'.        Where  M'as  John  Armstrong-  V 
He' was  a  little  further  of!",  I  know,  because  he 
spoke  to  me  as  soon  as  it  was  clone.        What  did 
he  say.''        He  said  ain't  that  a  damned  shame. 
So  he  was  close  on  your  right.^        Yes,  sir,    he 
was  close  on  my  right;  Ithiukanothcrraanwasiu 
between  me  and  John  like.        How  fai- were  you 
off  Irom  Archy  Bcebec,  at  the  time  he  was  shot  V 
Well,  I  was  not  very  far  from  him,  perhaps  four 
or  five  feet — something   liicc    that.        He    had 
passed  me  like,  he  was  down  towards  the  lower 
pillar.        You  say  that  Beebee  fell  down  or  sunk 
down  in  some  way, — when  he  was  raised  up  did 
you  see  him  ?        Yes,  sir.        Did  you  see  who 
was  with  him  at  that  time?        I  saw  the  Sheriff 
and    policemen.        You    tliink  the  Sheriff  was 
a   little    to    his    right     and    front.        I    don't 
know    exactly    the^  Shcriff''s   position,    only   I 
kuoiv  he  was  pretty  near  him.        Did  the  Sheriff' 
liave  hold  of  him  .^        It  looked  to  lue  like    he 
Lad  hold  of  him,  .sir.        What  part  did  he  have 
hold   of— his  hand,  or  arm,  or  body?        I  don't 
think  there  was  nuuiy  men  who  was  able  to  tell — 
he  was  so  close  to  him,  it  looked  to  me  like  he 
had  hold  of  him,   but  I    don't  known  where. 
Did  he  have  him  about  the  ueck.^        He  might 
have  had  him  about  the  neck — of  course  I  never 
seed — for  I  didn't  pay  any  attention.        As  the 
Sheriff  was  standing  in  front  of  him — was  the 
Sherilf '3  bead  turned  towards  Beebee,  or  was  it 
turned  down    towards  the  guard  house  .-^        It 
looks  reasonable  that  it  would  be  turned  towards 
the  guard  house.        Then  it  was  turned  towards 
the  guard  house,  and  not  towards  the  prisoner. 
He  iaiight  have  turned  his  face  around.        Then 
you  say  as  soon  as  Beebee  was  got  up  you  saw 
"the  pistol  shot  fired.''     Y'es,  sir.      You  say  tiiis 
■I)i3tol  was  in  the  hands  of  Mr.  Tolar.^        It  was. 
Where  did  Tolar  get  the  pistol.^    I  don't  know  sir. 
When  he  came  rushing  up,  did  yon  see  the  pistol 
in  liis  hands.'        When  I  sav,'  Capt.  Tolar,  some- 
body Fhoved  me,  and  then   Capt-  Tolar  threw  up 
his  hand.        Did    he  have  a  pistol   in   his  hand 
then  ?        It  was  all  at  occe,  inst  as  soon  as  I  was 
shoved  I  castmy  eyes;— of  course   he  must  have 
had  the  pistol  in  his  hand.  Did  he  raise    the 

pistol  up  and  fire  at  once  ?  Yes,  sir.  I)id  he 
take  any  aim?  Ho  raised  the  pistol  up  slowly. 
Did  you  see  him  cock  it.*'  I  didn't  see  him  cock 
it,  I  saw  him  lire  it  plain.  As  soon  as  Tolar  fired, 
what  did  he  do  tlien/  He  turned  right  around, 
;ind  sort  of  stopped  there,  and  then  he  whirled 
j'.round.  Did  he  turn  from  his  left  or  right  .''1 
It  appeared  to  me  like  he  turned  to  his  right.  Do  j 
you  know  whether  he  turned  to  his  iett  or  right  ? 
L  don  t  know  for  certain  about  it.  sir.  Did  you 
►ee  him  have  on  a  shawl'  Yts,  sir.  What' 
kind  of  a  shawl  .^  It  loo  Ued  to  me  like  a  sort  of 
grayish  shawl.  Did  he  throw  his  shawl  off  from 
his  shouldeis.^  I  never  noticed  about  that,  sir. 
Do  you  recollect  seeing  hiin,  hp^  soon  as  he  shot, 
tUii  the   shawl  back  v,-ith  !iic    .'iglit  hand.        lie 


might  have  done  it,  but  if  ho  did,  I  didn't  know  it, 
sir; — ns  soon  as  lie  fired  the  pistol,  my  attention 
was  called  to  the  prisoner.  I  want  to  know 
whether  you  saw  Capt.  Tolar  turn  ofi".  at  all  either 
to  the  right  hand  or  to  the  left,  bef  ae  you  started 
toward  Davit's  corner.'-  Yes.  sir.  '  Did  you 
hear  any  remark  made  to  Tolar,  by  any  one  ;  or 
did  youhrar  Tolar  make  any  remark  at  that  time.'' 
No,  sir.  Now  let  ui  see  about  the  position  of 
Mr.  Phillips,  did  yoa  say  Captain  Tolar  was  on  the 
pavement  or  oif  at  the  time  of  tlie  shooting?  I 
did  not  say  whether  he  was  on  or  tff,  but  I  know 
he  was  pretty  c'ose  to  the  edge.  Was  Beebee 
on  or  ofi'.?  He  vi'as  on  it.  Near  the  centre  or 
near  the  edge.'  1  think  he  was  near  the  centre, 
sir.  Where  did  you  say  Sam  Philhjjs  was  stand- 
ing.'' When  my  attention  was  diawed  to  Mr. 
Phillips,  I  saw  him  about  the  time  the  alarm  was 
given  to  shoot ;  it  looked  as  if  he  was  across  frona 
me  next  to  the  pillar.  Next  to  the  market 
house?  Yes,  sir.  He  was  to  Tolai's  light? 
He  was,  if  I  am  not  mistaken.  Was  he  dnectly 
to  his  right  or  to  his 'right  and  front?  To  bis 
right  and  front.  Theu  Phillips  was  nearer  to 
Beebee  than  Tolar  was  ?  When  I  saw  him,  but 
he  was  on  theotherside  like.  And  yousay  when 
you  first  saw  Phillips,  that  he  had  the  pistol  in 
his  hand  ;  the  breach  in  his  right  hand,  and  the 
barrel  in  his  lelt  hand,  as  if  he  were  cocking  it ; 
Was  that  before  or  after  the  shot  was  fired?  It 
wa3  about  the  time  this  man  was  shot ;  but  he  said 
it  was  not.  He  has  been  talking  about  it  to  you 
has  he?  He  asked  me  if  I  said  he  had  the  pis- 
tol, and  I  told  him,  I  thought  so.  You  and  he 
have  been  talking  about  it  several  times  ?  No, 
sir  ;  he  asked  me  what  I  was  going  to  say  about 
his  having  a  pistol,  and  I  told  him,  I  was  going  to 
say  he  had  it  in  his  hand  at  the  time  Beebee  was 
siiot ; — he  said  Im  took  it  out  to  protect  the  sheriff  ? 
That  was  what  Phillips  told  you.  Yes.  sir— to 
protect  the  sheriff.  To  -protect  him  after  the  pistol 
was  fired?  When  did  Phillips  tell  you  that ; 
before  he  got  out  of  jail '.'  No.  sir — the  nest 
day  after  the  shooting  was  done;  Mr.  Phillips 
came  to  me,  and  told  me,  "Simmons,  wa  are  trying 
to  get  up  all  the  colored  men  who  knows  anything 
about  this,  to  go  up  to  the  Bureau  and  be  sworn  " 
and  I  said  you  had  your  pistol  in  your  hand  ;  you 
would  have  shot  him,  I  expect ;  and  he  said  I  did 
not  intend  to  do  it ;  I  told  lum  I  did  not  want  any- 
thing to  do  with  it,  and  I  told  him,  it  looks  as  if 
you  wanted  to  get  me  to  have  somethinj,'  to  do 
with  it.  Have  you  had  any  talk  with  Phillips 
about  the  matter  in  Raleigh  since  you  have  been 
up  here?  No,  sir— not  in  particuiar,  In  gen- 
eral ?  No,  sir — I  have  had  no  talk  with  liim  any 
more  than  I  would  to  any  other  man.  Witness, 
I  ask  you  the  question  ;  if  Sam  Phillips  since  he 
has  been  here,  and  since  he  has  been  released 
from  jail,  has  not  been  to  you  and  talked  over 
with  you  that  part  of  his  testimony  that  related  to 
his  having  a  pistol?  Not  in  particular,  sir. 
Has  not  he  done  it  all  ?  Of  course  he  was  talk- 
ing the  same  way  he  was  the  first  time,  alter  this 
shooting  wai  done.  1  am  speaking  about  since 
Phillips  has  been  here  in  iialeigh.and  since  I  have 
been  in  Ealeigh  ?  I  say  he  has  only  made  the 
same  remarks  that  he  did  that  day.  Has  not  he 
done  that  several  times  ?  No,  sir,  m't  several 
times.  Two  or  three  times?  He  might 
have  made  it  once  ;  if  he  made  it  twice  I 
don't  recollect  it  ;  he  said  Louis  Smith  made  a 
misiake,  and  me  and  Louis  was  present,  and 
he  told  me  he  thought  I  had  made  a  mis- 
take—he said  "  you  told  me  I  had  had  the 
pistol  before  this  fellow  was  killed  ;  I  says  well  4 
I  say  so  yet ;  I  say  you  did.  What  kind  of 
a  pi.-^'ol  was  that,  that  Sam  Phillips  had  in  his 
haEd  ?        It  looked  us  if  he   had  the  upper  pait 
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of  U  in  his  hand;  it  looked  like  one  of  these  small 
navy  pistols.  Was  it  as  lonj;'  as  the  pistol  To- 
larhad.?  No,  sir.  It  did'not  carry  as  larjie 
a  ball.^  It  miglit  have  carried  as  large  a  ball, 
but  it  was  a  shorter  ])isto).  About  an  ordinary 
sized  one/  An  ordinary  repeater;  I  think  they 
call  them  navy  repeaters.  But  you'say  it  "was  a 
smaller  pistol  than  the  one  Tolar  had.^  Tolar's 
was  a  sort  that  cavalry  carries.  And  Pliillips 
was  a  smaller  size.-^  Yes,  sii'.  How  long  was 
Tolavs  pistol  ?  1  don't  Icuov/  the  length  of  oiie 
of  those  pistols.  Do  you  think  it  was  iifteeu  or 
twenty  inches  in  lengthV  Iso,  sir,  it  might  have 
been  a  foot  in  length ;  I  have  never  measured  one. 
What  I  want  to  knov/  is,  how  much  longer  do 
you  think  the  pistol  Tolar  liad,  was  than  the  pis- 
tol Phillips  had  .*'  I  can't  tell  exactly  the  length. 
A  difference  of  four  inches  in  length?  There 
might  have  been  a  dillerence  of  two  inches  or 
something  like  that ;  maybe  four  inches.  Were 
you  armed  on  that  occasion."  No,  sir,  I  was 
iiot  armed.  Did  you  have  no  arms  at  all '  No, 
sir.  What  were  "your  declarations  there  that 
day,  about  faking  the  prisoner  Beebee  away  from 
the  Sheritl";  what  did  you  declare  that  you  would 
do  if  yoti  could  getasuflicieut  crowd  to  help  you, 
about  taking  Beebee  away  from  the  Sheriff? 
Nothing,  "You  saj'  you  said  nothing  about 
that?  No,  si)'.  Either  before  or  alter  the  oc- 
currauce  ?  No,  sir,  neither  before  or  after- 
wards. What  did  you  say  about  it?  Alter 
he  v,'as  killed,  I  said,  it  ought  to  have  been  done 
according  to  law.  What  else  ?  I  said,  if  the 
law  said  "hang  him,"  take  him  out  in  the  woods 
and  hang  him,  and  not  kill  him  in  the  street. 
That  is  all  you  said  about  it  ?  Tliat  is  all  I  said 
about  it;  of  course  I  had  no  right  to  say  anything 
about  it,  and  I  did  not.  And  you  say  after  you 
ran  across  to  Mr.  Davis's  you  did  not  see  anything 
of  Mr.  Tolar  ?  I  did  not  say  that.  What  did 
you  say  ?  I  saw  Captain  Tolar  standing  with 
his  back  turned  towards  the  small  pillar,  and 
talking  to  a  crowd  of  gentlemen,  apparently. 
How  long  did  Tolar  stand  there  ?  1  do  not 
know,  sir,  how  long.  IIov»-  long  did  you  see 
him  there,  three  or  four  minutes  ?  He  did  not 
stay  there  three  or  four  minutes.  How  long; 
a  minute  or  two  ?  He  might  have  stayed  there 
a  minute.  And  while  you  were  there,  both  in 
the  position  where  you  were,  and  while  you  were 
at  Davis's,  Tolar  was  standing  there  with  his  back 
to  the  market  house?  Yes,  sir,  when  this  shoot- 
ing was  done  he  sort  of  turned  around,  and  as  I 
turned  off,  lie  turned  off,  and  when  I  got  to  Mr. 
Davis's  he  had  got  to  tho  pillar  looking  north- 
wards like  talking  to  some  gentlemen.  Yoit 
think  ho  stayed  there  as  long  as  a  minute  or  two? 
Yes,  sir.  Which  pillar  do  yoit  mean  ?  The 
one  between  the  large  arch  and  small  one.  Look- 
ing north  ?       Yes,  sir. 

Re-direct  examination  by  the  Counsel  for  the 
prosecution. 

I  understand  you  to  say  there  were  some  men 
Ijctween  Tolar  v.hcu  he  tired  the  shot,  and  the 
prisoner  who  was  shot  down  ?  Yes,  sir.  Do 
you  know  who  those  were  ?  No,  sir,  more  thau 
they  were  some  police.  Did  you  notice  any 
men  bending  their  heads  out  of  tho  way  of  the 
])istol  ?  No,  sir,  as  soon  as  he  was  raised  up 
the  pistol  was  just  reached  over  their  heads. 
Tho  pistol  was  high  cuongli  to  reach  over 
their  heads?  Yes,  sir,  he  was  pretty  tall. 
Do  you  know  who  it  was  Tolar  was  talking 
with  when  you  went  over  to  Davis's  cor- 
ner? I  saw  Ed.  Powers  and  Mr.  Lut- 
terloh.  They  were  talking  with  hiui?  Yes, 
sir*  They  were  in  the  group  after  the  firing  of 
\ie  pistol  ?        Yc.-i,  sir,  a  whole  crowd.     I  don't 


know  how  many.  You  saw  in  that  crowd  Ed. 
Powers  and  Mr.  Lutterloh*  Yes,  sir.  Uo 
you  remember  seeinsr  anybody  else  that  you  could 
came?  No,*sir,  for  I  never  noticed  them  par- 
ticularly at  that  time.  I  had  got  down  to  Mr. 
Davis's,  and  I  didn't  know  but  what  there  might 
be  some  other  shooting,  and  I  rushed  oil  farther. 
I  understand  you  tn  say  that  Phillips  saw  vou  the 
day  after  thij  transaction  took  place  ?  Yes,  sir ; 
he  was  on  the  jury  :  he  come  to  rae  and  asked  me 
if  I  would  go  up,  and  he  said  the  Bureau  wants 
to  get  all  the  evidence  it  can,  and  I  want  you  to 
go  up.  I  said,  "  Well,  the  Bureau  have  not  sent 
for  me,  and  I  don't  love  to  get  ia  your  scrapes." 
I  says,  "yau  were  there  ;  you  saw  it :  you  had  yo  ur 
pistol,  and  I  expect  you  would  have  shot  him  ; 
and  he  said,  no,  I  had  it  out  to  protect  the  Sheriff." 
I  said  that  ''there  had  been  some  threats  made,  if" 
any  colored  man  knows  it  he  would  be  killed  any 
way."  Did  Phillips  ask  you  to  swear  to  a  lie? 
No,  sir.  You  say  the  couvorsction  he  has  had 
with  you  since  he  has  been  here  is  pretty  much  the 
same  as  he  said  to  you  then  ?  Yes,  sir.  Your 
opinion  is  still  what  it  has  always  been,  that  he 
h^d  the  p  istol  out  at  the  time  the  other  man  fired  ? 
Yes,  sir.  Wq  has  not  asked  you  to  alter  your 
testimony  ?  No,  sir,  he  only  told  me  I  was  mis- 
taken. Who  was  the  first  person  that  you 
nia«le  j-our  statement  to  about  this  business? 
— I  don't  mean  an  oQlcial  statement  but  w"ho  did 
you  talk  to  about  it?  Mr.  Davis  and  Captaia 
Green  .and  Mr.  Dodd.  .  You  were  not  examin- 
ed before  the  Coroners  inquest?  No,  eir. 
When  was  tlio  first  tior.e  that  you  were  examined 
on  oath  about  this  matter?  It  was  when 
the  General  was  down  at  Fayettevdle.  Did  ho 
send  for  you?        Yes,  sir. 

On  motion,  the  Commission  adjourned  to  meet 
on  Wednesday  July  ol,  at  11  o'clock  A.  M. 


Raleigh,  N.  C,  July  31,  18G7, 11  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. Present  all  the  members  of  the  Commis- 
sion, the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all  the  accused  and  their  Counsel. 

The  proceedings  of  yesterday  were  theu  read. 

The  following  cptestion  and  answer  were  inser- 
ted in  witness,  Calvin  Hunters  testimony,  on 
page  419. 

Have  not  you  been  known  by  the  name  of  Cal- 
vin Johnson  ?        Yes,  sir,  when  I  was  a  slave. 

Yesterdays  proceedings,  having  been  read  were 
then  approved. 

Jesse  Reynolds,  .i  witness  for  the  prosecu- 
tion, having  been  llrst  duly  sworn,  testified  as 
follows : 

Examined  by  the  Counsel  for  the  prosecution. 

What  is  your  name  ?  Jesse  Reynolds.  Where 
do  you  live?  Eayetteville?  How  old  arc 
you?  I  am  twenty  two  years  old.  Were  you 
in  Fayetteville  the  day  Arehy  Beebee  was  killed? 
Yes,  sir.  At  the  market  house  that  day  ?  Yes, 
sir.  What  time  of  day  did  you  go  to  the  mar- 
ket house?  About  oue  o'clock  may  be,  or  a 
little  sooner,  or  later.  Were  you  there  wheu 
Archy  was  brought  out  of  the  guard  house  ?  Yes, 
sir.  Where  were  you  stan'ding  when  he  was 
brought  up  to  the  market  house  from  the  guard 
house?  'I  was  standing  at  the  east  corner. 
Were  you  on  the  front  face  of  the  market  house, 
or  on  the  south  face?  On  the  south  face.  Was 
the  prisoner  brought  by  you?  Yes,  sir.  Did 
you  stand  there  until  he  was  carried  up  stairs  ? 
1  stood  there  till  he  passed  me  and  I  ran  around 
and  got  up  on  the  east  bench.  The  bench  in 
the  little  arch  ?  Yes,  sir.  You  stood  on  that 
bench';'        Yes,    sir,    until   he  went  up  stairs. 
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Where  did  you  SO  alter  he  weut  up  stair?  I 
went  around  in  the  bis  ai'cli ;  and  walked  about 
tliere.  Did  you  jro  inside  of  tlie  bi^  utchy  A 
little  piece.  Wliile  he  was  up  stairs  V  Yes, 
sir.  Wlio  did  you  see  in  the  market  liouse?  I 
seen  Mr.  Tolar,  and  Mr.  Maultsby.  What 
Miultsby?  John  .Maultsby,  and  Mr.  Powers. 
What  Powers  ?  Tom  Powers,  and  I  seen  Mr, 
Ni.\on.  What  is  his  name  ?  James  Ni.\on. 
Any  one  else?  Well,  sir.  I  seen  several  around 
there.  Did  you  see  Monk  Julia?  Yes,  sir. 
Anyone  else  "that  you  can  name?  I  believe 
that  is  all  I  took  any  notice  of.  Was  there 
much  of  a  crowd  in  the  uiarket  house?  There 
was  a  pretty  bij;"  crowd.  Uow  many  people? 
A  hundred  or  over.  In  the  cast  front?  All 
around  by  tlie  steps.  Inside  do  you  mean? 
Yes,  sir,  and  outside  too.  These  meu  that  you 
meutiou  as  liaving  seen  inside  of  the 
market  house,  Tolar,"  Tom  Powers,  Monk  Julia 
and  John  .Maultsby,  where  were  they  standing? 
They  were  standinp.'  up  there  toselhcr.  Were 
they  in  the  same  "group?  They  and  several 
more  were  standins  together.  What  part  of 
the  market  house  were  they  staudins  i.i  ?  Un- 
der a  bijr  arch,  on  the  right  hand  side  as  you  go 
in.  Was  there  a  bench  there  ?  Yes,  sir.  A 
bench  that  was  from  the  pillar  or  the  right  hand 
bide?  Yes,  sir.  Did  you  notice  whether 
they  were  conversing  together,  or  saying  any- 
thing ?  1  did  not  taice  any  notice  of  it.  They 
were  talking  there.  Did  you  hear  JIaultsby 
say  anything  while  the  negro  was  up  stairs  ?  I 
heard  "him  "say  to  another  man  with  him — 
who  was  that  man  ?  I  don't  know  his  name,  a 
stranger  to  me.  What  sort  of  a  man  was  he? 
He  was  a  tall  man,  with  red  whiskers,  and  sort  of 
red  hair.  Had  you  seen  him  about  there  be- 
fore? I  saw  him  that  day.  Mr.  Maultsby 
was  talking  to  him?  Yes,  sir.  What  was  he 
saying  ?  He  was  talking  about  this  Archy ; 
and  I  heard  Mr.  Z^laultsby  say,  "if  he  was  not 
guilt}',  he  was  Archy's  friend,  but  if  he  was,  he  was 
in  for  it  as  well  as  the  rest."  That  if  he  was  uot 
guilty  ho  was  Arehy's  friend,  but  if  he  was  he 
was  in  for  it?  Yes,  sir.  Were  you  standing 
there  when  the  lady  came  down  stairs?  Yes, 
sir.  AVere  you  standing  outside  or  inside  ? 
Outside,  and  oppositie  the  big  arch.  Were  you 
close  by  it?  Yes,  sir.  AVhich  side,  right  or 
left  ?  The  left  side  as  you  go  dowu  towards 
Liberty  Point.  When  the  lady  came  down  stairs 
what  happened?  She  went  in  the  buggy,  her 
and  her  mother,  and  she  called  Mr.  Powers  to 
her.  Which  Powers?  Tom  I'owers — and 
Mr.  Powers  come  back  and  said  his  sister.  Who 
asked  him  what  she  said?  Monk  asked  Mr. 
Powers  what  she  said,  Mr.  Powers  told  him  his 
sister  did  not  want  him  to  have  anything  to  do 
with  the  case,  and  Monk  said,  "you  can  do  as 
you  please,  if  it  was  me,  as  you,  I  would  have 
something  to  do  with  it."  That  w^as  the  sub- 
stance ot  the  conversation?  Yes,  sir.  This 
young  lady  and  here  mother  called  Tom  Powers 
to  them,  he  went  and  when  he  came  bac'c  Monk 
asked  him  what  they  said,  and  he  said  they  didn't 
want  him  to  have  anything  to  do  with  it  ?  Yes, 
sir.  And  Monk  told  him  if  it  was  him  he 
would  have  something  to  do  Mith  it?  Yes,  sir, 
he  said,  "if  it  was  me  as  it  was  you,  I  would  have 
something  to  do  with  it.  Is  Tom  Powers  any 
kin  to  Miss  Masscy  ?  I  believe  Mrs.  Massey  is 
Tom's  sister.  Did  Monk  say  if  it  was  his  kin 
.  folks  ?  It  meant  the  same  thing,  if  it  was  me, 
as  it  was  you,  I  would  have  something  to  do  with 
the  case.  How  long  was  that  before  the  negro 
came  down  stairs?  He  came  dowu  in  a  few 
minutes  after  that  occurred.        Could  you  see 


the  steps  as  they  came  down?  Yes,  sir. 
What  happened  as  he  bauic  dowu  ?  He  went 
round  the  corner  to  start  to  the  guard  house,  and 
Mr.  Powers  took  hold  of  him.  How?  By 
his  arm.  With  which  hand,  do  you  remember? 
I  can't  tell — of  his  right  arm  I  believe.  He 
took  hold  of  the  negro's  right  arm?  Yes, 
sir.  Which  hand  did  Mr.  Powers  use?  I 
disremember — but  he  took  hi  Id  of  him.  You 
think  he  put  his  hand  up(in  liiia  ?  He  put  his 
hand  upon  his  arm  and  Mr.  WeniyssI  think  Bhoved 
hUn  off.  What  did  he  do  then?  He  weut  up 
iu  the  crowd.  In  what  crowd?  Where  the 
policemen  was.  How  do  you  mean  he  went 
up?  After  they  shoved  him  off  once  he  went 
uj)  again.  He  walked  very  slowly  or  ran  up  ? 
Not  very  slow  or  fast,  a  common  gait.  You 
didn't  think  he  was  trying  to  make  his  way  into 
the  crowd  ?  I  don't  know  whether  he  was  or 
not,  I  can't  tell  about  that.  Did  he  give  way 
to  everybody  else  ?  he  didn't  press  into  the  crowd  ? 
I  didn't  see  him  press  in  but  he  went  up  towards 
the  crowd.  What  was  Monk  doing  all  that 
time  ?  Monk  run  up  the  same  time.  What 
liappened  then?  Well,  sir,  they  started  onto 
the  guard  house  with  the  prisoner,  the  officers 
did,  and  when  he  got  to  the  corner  the  pistol  was 
fired  and  lie  fell.  Where  were  you  standing 
when  Archy  fell  ?  I  was  standing  right  behind 
bim — light  by  the  edge  of  the  big  arch.  The 
arch  nearest  to  Archy  ?  Yes,  sir.  When  the 
pistol  was  fired  ?  Yes,  sir.  Who  fired  the 
pistol?  I  don't  know.  sir.  I  ask  you  in  the 
presence  of  God,  who  sees  your  heart, — who  fired 
that  pistol?  I  say  I  don't  know,  Eir.  What 
hindeied  you  from  seeint;  ?  Well,  sir,  I  had  my 
eyes  on  the  prisoner  as  I  told  you  before.  Your 
eyes  were  oa  the  prisoner  ?  Yes.  sir.  Did  you 
see  the  prisoner?  Yes,  sir.  Was  he  on  your 
light  or  left  hand  ?  He  was  sort  of  on  my  right 
— (touching  his  left  arm).  Is  that  your  right? 
I  mean  on  my  left.  Did  you  see  the  smoke  of 
the  pistol  ?  No,  sir.  How  far  was  the  pistol 
fro'a  you,  from  the  sound  ?  I  could  not  tell  ex- 
actly by  the  noise  of  it.  5s;iWhat  is  your  impres- 
sion ?  I  reckon  he  was  a.s  far  as  here  to  that 
window  or  further  (about  fifteen  feet).  You 
think  it  was  as  far  as  from  you  to  that  window  ? 
It  might  be  further  and  may  be  not.  I  can't  tell. 
Did  you  see  Capt.  Tolar  in  the  crowd  ?  The  last 
I  saw  of  him  was  when  he  was  standing  under  the 
market  house. 

Cross  examination  by  the  Counsel  for  the  ac- 
cused: 

What  is  your  business  ?  Any  kind  of  labor- 
ing work,  You  say  when  Maultsby  came  back 
he  sat  down  on  a  bench  with  some  other  man  and 
said  to  him,  "If  Archy  is  not  guilty  I  am  his 
friend."  No  sir,  I  didn't,  say  that — he  said  if 
Archy  was  not  KUihy  that  lie  was  I'.is  friend, — io 
what  I  said  ;— "  but  if  Archy  is  guilty  he  is  in  for 
it." 

The  Counsel  for  the  prosecution  did  not  think  the 
prisoner  understood  the  question. 

The  Counsel  for  the  accused  would  ask  it 
again. 

Cross  examination  resumed  by  the  Counsel  for 
the  accu»wd: 

When  Maultsby  came  down  and  sat  down  upon 
that  bench  he  ni;ide  this  remark  :  "If  Archy  was 
not  guilty  I  ain  his  friend?"  Yes,  sir.  But  if 
he  is  guilty  he  is  in  for  it  ?  Yes,  sir.  Reler- 
ring  to  tlie  trial  that  was  going  on  up  above  ? 

"The  Counsel  for  the  prosecution  : 

That  is  a  question  of  opinion.  The  witness 
does  not  know  positively  that  he  referred  to  the 
trial. 

Tho  Counsel  for  the  accused .- 
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If  there  is  any  objection  to  the   question  I  will 
leave  it  out. 

Tlie  Counsel  for  the  prosecution  objected  to  tlie 
question. 

The  Counsel  for  the  accused  : 
Let  ;t  be  t-truck  out,  .sir. 
Tlie  que.stion  was  stricken  out. 
Cross  examination,  resumed  by  tbe  •Counsel 
for  the  accused: 

Did  you  see  Maultsby  do  auy thing  that  day? 
No,  sir,   I  didn't  see   Liiu    do  auytliing   at  a'll. 
Did  you  see  him  jump  up  upon  that  bench,  which 
runs    by  Becky   Ben's  stall,  about  the  time  the 
prisoner  was    brought  down  stairs  ?        No,   sir. 
About  tliat  time  can  you  swear  wlietherMaultsby 
did  or  did  not  jump  up  upon  that  bench,  run- 
ning   by    Becky  Ben's  stall  '^        Well,    I  can't 
swear  it,  he  may  have  done  it,  but  I  never  seen 
liim.        If  be  did  it  you  didn't  see  him?        No, 
sir.        At   the  time   the    prisoner    was    being 
brought  down,    could  you  see  any  person  who 
jumped  up  on   Becky   Ben's    stall  ?        I   didn't 
see  anyljody  jump  up  there,  it  was  only  boys 
and  young  fellows  up  when    they  come  down. 
Was    Maultsby  among    the    crowd   up    there? 
No,  sir.        Did  you  see  himanj-where?        I  saw 
kim  under  the    market  house,   talking  to    that 
man.        Was  he  sitting  there  talking  to  that  man 
at  the  time  the  prisoner  Avas  bronghtllown  stairs? 
I  don't  know.        I  understand  you   to  say  that 
Tom  Powers  went  up  and  put  his  hand  upon  the 
prisouer  Beebee  ?        Yes,  sir,  put  his  hand  upon 
liis  arm.        Did 'he  put  Lis   hand  upon  his  arm 
gently?        Just  laid  his  hand  upon  liis  arm  like, 
only  he  grabbed  hold  of  him.        You  are  certain 
he  did  grab  him  by  the  arm?        Yes, sir.        Did 
he  keep  his  hand  upon  the  prisoner's  arm  until 
they  shoved  him  off?        Yes,   sir.        How  long 
before  they  shoved  him  off  did  he  have   his  hand 
there?        They    shoved    him    off  immediatelv. 
Which  hand  did  he  put  upon  his  arm, — his  right 
liandoriett?        I  didn't  notice  about  that,        See 
if  you  can  remember  from  the   position  ?        I 
tell  you  I  never  took  any  notice  which  hand  it 
Avas,  but  he  put  it  upon  his  arm.        Was   there 
Any  knife  in  that  hand?        Not  that  I   saw,    sir. 
No  knife  in  it  ?        No,  sir,  not  that  I  seen.      You 
were  looking  at  him  ?        Yes,   sir.        And  you 
saw  no  knife  ?        I  saw  no  knife.        Did  Monk 
have  any  knife  ?        Yes,  sir.        Which  hand  did 
h-e  have  it  in  ?        His  left  hand,  I  believe.        I 
think    I  understand    you  to   say  Avhcu   Powers 
w<;nt  up  to  the  crowd  that  he  dul  not  rush  up, 
but    he  just    walked    up    in  an   ordinary  gait? 
Just  walked  up  and  put  his  hand  upon  him. 
IIow  far  did  say  you  were  off  from   the  prisoner 
at  the  time  he  Avas  shot?        I  may  have  Ijeeu  ten 
feet,  or  a  little  further,  about  that  distance  ten 
or  twelve  feet.        Were  there   many  persons  be- 
tween you  and  Beebee  at  the  time  "he  Avas  shot? 
There  av:is  right  smart.       Did  you  see  anything  of 
Sam  l^hilliijs  there  that  day  ?     'Yes,  sir.       Atlhe 
time  Beebee  was  shot,  did  you  see  Sam   Phillips? 
No,  sir  ;  I  seen  him  after  he  Avas  shot.        Where 
Avas  Phillips  ?        Uc  was  standing  off  towards  Mr. 
Davis' store.         To  the  left  of  you  ?        Yes,   sir;, 
not  exactly  towards  the  store,  but  sort  of  down  the  ; 
street.         How  long  was  it  after   Beebee  Avas  shot  j 
Defore    you  saw  Sam   Phillips?        It  may   have 
been  five  mmutes,   or  such   a  matter,   oralittlj 
longer.         How  near  Avas  he  at  that   time  to   the 
place  where  Archy  Bet-bee   was  shot  ?        May   be 
as  lar  as  that  Avindow— (about  20  feet.)         Did  he 
have  any  thing  in  his  hand  ?        Yes,  sir.  Wliat 

did  he  have  ?        A  pistol.        IIoav  did  he  have  it  ? 
Il'i  had   it  in  his  left  hand  working  it  Avith   his  I 
right  ;  looked  as  if  he  was  rubbing  the  dust  off  of 
it.        ilubbing  the  d.ust  or  smoke/could   vou  tell  ?  • 


I  No,  sir;  he  Avas  rubbing  something  off  of  it.  What 
sort  of  pistol  was  that  Mr.  Phillips  had?  It 
was  a  sis-shooter,  1  think.  How  long  tvas  it? 
I  suppose  about  that  long  , (representing  by  his 
hand.)  That  is  about  ten  inches?  Yes,  sir. 
You  think  it  Avas  about  ten  inches?  Yes,  sir. 
How  far  was  Phillips  off  Avhen  vou  saw  liina  fire,  or 
ten  minutes  after  the  pistol  Avas  fired — how  far 
AViis  Phillips  from  the  place  where  you  saw  the 
smoke?  I  didn't  see  the  smoke.  Didn't  you 
see  the  smoke  of  the  pistol  Avhen  it  Avas  fired? 
No,  sir.  Could  J  ou  state  Avhat  part  of  the  crowd 
the  pistol  Avas  fired  from,  from  the  sound  of  the  re- 
port ?  No,  sir,  I  could  not.  So  you  don't 
know  where  the  person  Avas  who  fired  the  pistol  ? 
He  was  standing  off  on  my  left,  but  I  don't  exact- 
ly knoAV  the  spot,  how  far  nor  how  nigh.  Did 
you  see  a  pistol  in  the  hands  of  any  body  else,  ex-' 
cept  Phillips,  that  day  ?  No,  sir.  Did  you 
hear  Phillips  make  any  remarks  about  shooting 
the  negio  that  day  ?  I  Avent  up  to  him  and 
asked  him  what  he  meant  by  that,  and  he  allowed 
there  v.-as  going  to  be  a  fray  there.  What  else? 
That  Avas  all  he  said.  That  was  directly   after 

the  firing?  May  be  five  or  ten  minutes,  or  a 
little  longer.  The  man  Avas  dead  and  the  crowd 
begin  to  get  a  little  thinner.  And  yon  saw  noth- 
ing of  Captain  Tolar  at  the  time  the  pistol  was 
fired?  No,  sir.  Do  A'ouknoAV  Tolar  ?  Yes, 
sir.  Did  you  know  him  before  that  time? 
Yes,  sir.  Was  he  one  of  the  ueople  that  was 
standing  'in  front  of  you,  between  you  and  the 
prisoner?  No,  sir.  lie  was  not?  If  he 
was  I  didn't  see  him.  You  last  saw  Tolar,  you 
say,  under  the  market  house  ?  Yes,  sir.  Be- 
fore the  pistol  Avas  fired?  Yes,  sir.  Did  you 
see  him  there  directly  after  the  pistol  was  fired? 
That  was  the  last  time  I  saAV  him  that  day.  You 
didn't  see  him  but  once  that  day  ?  That  was 
the  last  time  I  seen  him  before  the  pistol  was  fired. 
Did  you  see  him  after  the  pistol  Avas  fired?  A 
day  or  two  afterwards,  I  think.  But  the  same 
day  ?        No,  sir. 

Ke-direct  examiaaticu  by    the  Couusel  for  the 
prosecutiiin. 

Witness,  I  want  you  to  state  exactly  in  your 
own  Avords,  what  it  was  you  heard  Maultsby 
say  to  that  gentleman  with  the  red  beard? 
He  said,  "  It  Archy  Avas  not  guilty  that 
he  was  his  friend,  and  if  he  Avas  guilty  he 
was  in  for  it,"  some  kind  of  way  he  bruug  it 
out.  Didn't  you  say  to  me  that  he  said  he 
would  see  them  out  ?  No,  sir;  he  said  he  Avas 
'•  in  for  it.  "  i3id  he  say  "  he  was  in  for  it,  "  or 
"I  am  in  for  it  ?  "  He  said  "I"  of  course. — 
That  is  the  way  I  understood  you;  you  understood 
at  that  time,  Mr.  JIaultsby  to  mean,  that  he  him- 
self, Maultsby,  Avas  in  for  it  ?  He  said  those  very 
wotds.  He  said  "  it  the  darkie  was  not  guilty,  he 
was  his  friend,  but  if  he  Avas  guilty,  he  Avas  in  for 
it."  Just  put  yourself  in  the  place  of  Maultsby, 
and  repeat  the  same  words  he  used.  Noav  consid- 
er yourself  Maultsby,  and  say  what  Maultsby  did  ? 
I  don't  want  to  put  myself  in  the  place  he  was,  but 
he  said  this  "If  Archy  was  not  guilty  I  was  his 
friend,  but  if  he  Avas  guilty  I  was  in  for  it.'  What 
did  you  say  Mr.  Phillips  was  doing  with  the  pistol 
when  you  saw  him  ?  He  Avas  fingering  about  the 
revolver.  The  lower  part  of  the  pistol  ?  Yes, 
sir  ;  the  part  ne.xt  to  his  hand.  What  Avas  he 
doing?  I  didn't  notice.  Was  he  rubbingit, 
sort  of  jlike  he  wa.<5  scratching  the  rust  off  with  his 
thumb  nail.  How  long  did  you  say  tuat  was  af- 
ter the  firing?  Maybe  five  minutes.  Did  you 
say  the  crowd  was  thijucins;  out  ?  Yes,  sir  ;  they 
began  to  thin  out.  Did  you  hear  Powers  say 
anything?  I  didn't  hear  him.  Did  you  hear 
anybody  demand  the  prison':;!  ?        No,  sir. 
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Hbnry  IlAnANs,  a  witness  for  the  prosecution, 
after  being  lirst  duly  svs'orn,  testified  as  follows  : 
ExamiDed  by  thu  Couni-el  for  the  prosecution. 
Where  did  you  live  at  the  beginning  of  this 
year?  In  Fayetteville.  What  is  your  busi- 
ness there?  Shoemaker.  Whose  shop  did 
3<yu  wiirk  in,  the  first  part  of  this  year  '!  1  work- 
ed wich  Mr.  Henry  Sykes.  Is  that  the  one  arm- 
ed man?  Yes,  sir.  Did  you  know  Archy 
lieebue?  Yes,  tir.  Were  you  in  Fayetteville 
the  day  he  was  killed?  Yes,  sir.  What  day 
was  it?  I  think  it  was  the  ]'.!th  of  February. 
Was  it  in  the  morning  or  afternoon?  Afternoon. 
About  what  time ,;  A  little  after  three  o'clock. 
Were  you  at  the  market  house?  Yes,  sir. 
What  time  did  you  get  up  there  ?  I  got  up  there 
about  live  miuutes  past  three  o'clock,  I  think. — 
Was  there  a  clock  in  that  market  house?  Yes. 
.<.ir.  Does  it  keep  time?  Yes,  sir.  Was 
Archy  up  stairs  ?  Yes,  sir.  Where  did  you 
go  to  stand  when  you  (irst  went  there  ?  I  sat 
down  under  one  cf  those  little  arches  ;  the  one  to- 
wards the  river,  rather  inclined  to  Mr.  Fishblate's 
store.  That  is  on  the  east  front?  On  the 
notth  front  (on  the  plan  of  the  market  house  the 
witness  pointed  out  his  position  as  on  the  east  front, 
but  on  the  corner  toward  Mr.  Fishblate's,  looking 
down  towai'ds  the  rivcr. )  llovv  long  were  you 
seated  in  that  small  arch  ?  About  ten  minutes  I 
guess.  Where  did  you  go  when  you  moved  frnm 
that  point?  In  iront  ot  the  arch  towards  Mr. 
Draughons.  Did  you  stand  there  ?  Yes,  sir. 
Any  length  of  time?  .  Yes,  sir;  1  stayed  there 
till  alter  the  pistol  was  fired  ;  I  don't  know  exact- 
ly what  time.  ^V'ere  you  on  the  pavement  ?  I 
was  otf  the  pavement.  Did  you  move  before 
^U'chy  came  down  stairs?  I  moved  to  that  place 
as  Archy  was  coming  down  stairs.  I  never  moved 
\»ntil  after  the  lady  come  downstairs.  You  were 
sitting  in  that  small  arch  until  the  lady  came  down 
stairs?  Yes,  sir.  Did  any  one  go  with  the 
lady  to  the  carriage  ?  Yes,  sir  ;  Mr.  Bond,  the 
constable.        Any    body    else  ?  Her    moth<;r. 

Any  ore  else  ?  Not  that  I  saw,  sir.  Did  you 
i;-o  "iuoide  of  the  market  house  at  all?  No,  sir. 
Did  you  see  who  was  in  the  market  house  while 
the  lady  was  up-stairs  ?  No,  sir.  Did  you 
see  any  of  these  prisoners  in  the  crowd  there  that 
day  while  Archy  was  up-stairs  ?  Only  one,  sir. 
Who  was  that?  Monk  Julia.  Who  else  did 
you  notice  in  the  crowd,  if  any  one  ?  No  one 
but  the  mau  I  was  working  for,  Mr.  Sykcs,  and 
Armstrong  and  Simmons.  You  noticed  Mr. 
yykes  there?  Yes,  sir.  Where  was  he? 
Well,  sir,  he  was  stiiuding  on  the  pavement  right 
in  front  of  the  central  arch?  Was  that  before 
the  lady  come  down  stairs?  Yes,  sir.  Did 
you  see  the  inside  of  the  market  house  at  all  ? 
Upstairs  ?  No,  inside  of  the  lower  part  of  the 
market  house,  through  the  big  arch  I  I  did  not 
notice  in  particular.  You  did  not  lock  in  there  ? 
No,  not  in  particular.  You  did  not  .go  in  at  ail  ? 
No,  sir;  I  mean  to  say  I  did  not  look  in  the  mar- 
ket house  before  the  boy  came  down  stairs  ;  I  did 
not  mean  after  he  came.  Ceuld  you  see  the 
stairs  from  where  yon  stood,  when  tlic  boy  was 
coming  down  ?  '  Yes,  sir.  Did  you  see  him 
coming  down  stairs  t  1  did,  sir.  Who  was 
with  him?  I  think  it  was  Sheriff  Hardie  and 
Mr.  Wcmyss.  Any  one  else  ?  If  there  were 
I  did  not  notice ;  I  think  there  were  some  police- 
men, but  I  did  not  notice  particularly  which  ones. 
Did  you  see  him  I'rom  that  time  until  the  time  he 
got  outside?  No,  sir,  he  was  a  little  between 
the  central  arch  and  tiie  little  arch.  The  pillar 
got  between  you  ?  Yes,  sir.  What  happen- 
ed when  he  got  down  stairs?  The  first  thing 
I  saw  was  the  crowd  rnshin<rto  him.        Who  was 


in  the  crowd ;  any  body  you  can  idcTitify  ?        I 
saw  Mr.  Sykcs  and  Mr.  Powers.     Which  Powers  ? 
Mr.  Thomas  Po^vers.        Anyoncclse?        Notas 
1  could  discern.        Did  you  see  Monk  Julia?      T 
saw  Monk,  too.        Any  one  else?        Not  at  that 
time.         Had    you    seen   Mr.    Tolar  up  to  that 
time?        I  did'iiot.         What  happened   in  the 
crowd  that  rushed  up  to  him  ;  did  you  hear  any- 
thing said?        Yes,  sir,   there  v/as  a  word  said. 
What  word?        It    was  either  "I  demand  the 
prisoner,"  or  "gentlemen  he  is  mine."        Some 
expression  of  that  character?        Yes,  sir.     Who 
used  that?        Thomas  Powers.        Did  you  seo 
him  when  he  spoke?        Yes,  sir.     Do  you  know 
him  well?        Yes,  sir.        No  doubt  but  that  he 
is  the  man  who  spoke  those  words?        No,  sir. 
Did  he  seize  the  prisoner  ?        He  was  in  the  act 
of  seizing  him.        Did  he  get  hold  of  him .«'     No-, 
sir,  the   crowd  kept  rushing  until  he  vanished 
from  me.        At  that  time  what  was  Monk  Julia 
doing  ?        I  do  not  know  what  Monk  was  doinc; 
at    that  time.        Did    you    sec    any    weapons 
in    the    hands    of    any    one    at     that     time? 
I   do  not  know,  sir.         What   happened  next? 
The  next  that  happened,  I  heard  some  one  say 
"  shoot  him,  shoot  him,"  and  I  looked  and  I  saw 
a  pistol  imd  I  saw  a  man  that  had  the  pistol. 
Where   was   he   standing?        He   was  standing 
near  the  ed-xe  of  the  side  walk.        On  the  pave- 
ment or  oil?        On  the  edge  of  the  pa.vement. 
Was  he  opposite  the  small   arch  or  the  big  one  ? 
He  was  nearer  to  the  little  arch  than  he  was  to 
the  central  arch;  i  do  not  think  he  was  standing- 
opposite  the  little  arch,  but  ho  was  nearer  to  it 
than  the  central  arch.      Which  way  was  his  lace  ? 
His  lace  was  sort  of  towards  the  corner  of  the 
market  house.        How  was  that  man  dressed  that 
had  the  pistol?    I  did  not  notice  in  particular ;  he 
had  on  a  shawl.     What  kind  of  a  shawl  ?    A  long- 
citizens  shawl ;  a  sort  of  greyish  color.     Did  you 
know    the    man  ?        Yes,    sir.        Who  was   it  ?: 
Captain    Tolar.        Did  you  know  him  before'; 
Yes,  sir,  I  saw  him  there  selling  beet  in  the  mar- 
ket house.        You  saw  him  with  the  pistol  in  his 
hand?        Yes,    sir.        You    saw  him  when   ho 
fired?        Yes,  sir.        Did  you  see  Archy  when 
he  fell  ?     I  saw  him  when  lie  sunk  in  the  SheriflTs- 
hand.        What  became  of  Captain  Tolar  when  he 
fired  ?        I  could  not  exactly  tell ;  just  as  he  fired 
the  pistol,  it  either  went  injhis  pocket  or  through 
under  his  left  arm,  and  ho  fiirted  the  shawl   off, 
and  turned,   and   I  never    saw    him  any   more. 
Didn't  you  see  him  any  more  that  day?        I  did 
not  sir.        Who  was  standing  nearest  to  him  that 
you  saw?        John  Armstrong  was  the  nearest 
man  that  I  saw,  that  I  could  call  by  name.    How- 
near  was  the  man?        I  could  not  tell    exactly 
how  near ;  but  he  was  close  enough  to  throw  the 
shawl  on  John  Armstrong.        Did  you  see  it  fall 
on  him?        Yes,  sir.        Who  else  did  you  notice 
near  him  ?        I  could  not  call  any  name.        Did 
yon  see  Ed.   Powers  or  Maultsby  or  Sam.  Hall  ? 
I  did  not.        Did  you  hear  anybody  hurrah  for 
the  man  that  did  it,  os  any  thing  of  that  sort?    I 
heard  a  man  out  in.  the  street  ask  whether  he  was 
shot,  and  some  one  answered,  yes;  and  he  took 
ofl  his  hat  and  said  hurrah,  and  some  other  ex- 
pression, but  I  could  not  tell  what  it  was.    Who 
was  that  man  ?      Jonathan  Hollingswortli.     Did. 
he  use  any  name  when  he   made  that  hurrah  ? 
not  that  I  can  recollect.        How  long  was  that 
after  the  mau  was   shot?       It  was  about  two 
minutes  I  guess.        Did  you  see  Mr.  Phillips 
there  that  day  ?        I  did  sir,  I  saw  him  before  tlie 
thing  occurred  but   not   .iftcrwards.        Did   he 
liave  a  pistol  when  you  saw  him?        I  did  not 
.sec  it  sir.        What  weapons  did  you  see  there 
that  day?  v>ho  did  you  sec  with  a  weapon  ?        I 
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never  saw  but  the  pistol  and  the  knife.  Who 
liad  the  knife  ?  Monk  Julia.  Dn  you  know 
whether  Sykes  had  a  weapon  that  day  ?  He  liad 
■a  weapon.  How  do  you  know  ?  lie  showed  it 
to  me  after  he  came  back  to  the  shop.  You 
were  staying  at  tlie  same  shop  ?  I  was  working 
for  him  at  that  time. 

Cross  examination,  by  the  Counsel  lor  the  ac- 
cused. 

Where  do  you  live  uow.^  I  am  living  here  at 
present,  sir.  When  did  you  leave  Fayctteville  to 
come  here  ?  I  left  Fay  etteville  Tuesday  morning 
a  week  ago.  Had  you  been  subpojnaed  as  a 
witness  before  you  came  here  ?  I  was  not  sir. 
Have  you  been  since  coming  here  ?  I  suppose  so. 
Have  you  had  any  talk  with  any  of  these  witnes- 
ses from  Fayetteville  about  this  matter  since 
they  came  up  here?  No,  sir,  not  any  talk  in  par- 
ticular. Haven't  you  had  repeated  conversations 
with  Sam  Phillips  since  you  have  been  here? 
No,  sir,  not  concerning  this  case.  Witness,  I 
ask  you  on  your  oath  if  you  have  not  stated  this 
matter  to  Sam  Phillips,  and  he  has  dragged  it  out 
of  you  since  he  has  been  here  ?  Dragged  out 
-which  sir  ?  This  statement  that  you  have  made 
here — answer  the  question,  don't  be  afraid — how 
do  you  answer  it  sir?  You  say  has  not  he  got 
it  out  of  me  ?  I  ask  you  upon  your  oath,  here 
an  the  presence  of  God — I  ask  you  if  Samuel 
Phillips  has  not  beeu  at  your  shop  pumping  you 
about  this  matter?  He  has  been  to  my  shop, 
sir.  Before  j'ou  were  summoned  as  a  witness 
iu  this  case?  Yes,  sir,  he  was.  And  he 
pumped  you  about  this  matter?  He  askeTl  me 
.a  lew  questions  about  it  sir.  Didn't  Phillips 
refresh  your  memory  about  it,  and  didn't  Phillips 
tell  you  what  to  say  ?  No,  sir,  he  did  not. 
How  many  times  did  Phillips  come  to  your  shop! 
He  never  come  to  my  shop  but  once.  When 
was  that.  It  was  last  Saturday.  Had  you 
told  anybody  you  knew  about  this  matter  before 
that.''  No  one,  but  Robert  Simmons  in  Fay- 
ettevill,  and  Louis  Smith.  Now  just  go  on  and 
teU  the  Court  what  that  conversation  was  be- 
tween you  and  Phillips  last  Saturday — what  did 
Phillips  say  to  you,  when  he  first  come  there? 
First  his  business  with  me  was  to  mend  his  boots 
— then — .  Don't  hesitate  tell  the  truth  .^  I 
want  to  tell  the  truth  of  course,  that  is  the  reason 
whj'  I  am  studying.  I  think  the  first  was  sir — I 
can't  exactly  tell  what  was  the  first.  Did  he 
commence  the  conversation  with  you  about  this 
matter,  or  did  you  commence  it.*"  I  don't  think 
it  occurred  between  either  of  us,  the  first  com- 
mencement. Now  just  remember  tliis— I  aslc 
y<ui  if  Phillips  did  not  go  to  your  shop,  and 
shortly  after  the  conversation  commenced  say  to 
you — Hagans,  I  am  looking  up  witnesses  to  prove 
that  Tolar  shot  this  man  Beebce  ?  No,  sir,  he 
did  not  actually.        Then  state  what  he  did  tell 


you .' 


Mr.  Nixon  and  Mr.  Pliillips  came  to  my 


shop,  and  was  talking  concerning  this  matter. 
They  aslced  me  I  think  was  not  lat  the  market 
house  tliat  day.  Who  asked  you?  I  think 
Mr.  Phillips  asked  me.  Very  well?  I  am 
not  positive  whether  it  was  Phillips  or  not.  I 
told  him  I  was.  lie  aslced  me  did  I  see  the  pis- 
tol when  it  was  shot.  I  told  him,  I  did.  Mr. 
Nixon  asked  me  did  I  know  who  done  it.  1  told 
him  I  did.  He  asked  me  who.  I  told  him  Capt. 
Tolar.  You  swear  you  told  Nixon  on  that  oc- 
casion ?  Yes,  sir.  I  tola  him  there  in  my  shop, 
or    in    the    shop    I    worked    in.  What    did 

Phillips  tell  you  then  ?  I  think  that  Phillips 
asked  me  about  Sykes  next.  He  began  to 
talk  about  Mr.  Sykes,  and  I  spoko  of  Mr. 
Sykes  laughing  and  going  on;  that  he  was  close 
enough  when  the  pistol  was  fired  to  hear  the 


whistle  of  the  ball  by  his  car.  How  many 
conversations  have  you  had  with  Phillips  about 
the  matter  since  tliat  day?  None,  sir.  I 
mean  how  many  conversations  have  you  had 
with  Phillips  since  that  time,  upon  Tohu's  shoot- 
ing the  negro  on  that  occasion  ?  I  have  not 
had  any  conversation,  sir,  since  that,  with  Mr. 
Phillips.  Neither  at  his  boarding  house  or 
elsewhere?  No,  sir.  No  other  conversation 
upon  that  subject  at  all  with  him  ?  No,  sir, 
only  the  day  I  was  to  report  to  General  Avery, 
sir.  Did  you  have  any  conversation  with  Phillips 
on  that  day  ?  I  did  not  have  any  conversation, 
but  he  was  the  man  that  came  and  told  me  Gen- 
eral Avery  wished  to  see  me.  He  was  the  man 
that  came  to  you  ?  Yes,  sir.  That  is  the  on- 
ly conversation  you  have  had  with  him  since? 
Yes,  sir.  What  did  you  say  in  that  conversa- 
tion ?  I  says,  you  haven't  reported  me,  have 
you.^  and  he  didn't  give  me  any  answer.  He 
told  me  to  go  to  General  Avery's  office  at  five 
o'clock  in  the  afternoon.  Did  you  sec  Captain 
Tolar  at  the  market  house  that  day,  at  all,  until 
just  after  the  time  the  pistol  was  fired.*'  I  did 
not,  sir.  Did  you  see  John  Maultsby  there  ? 
I  saw  him  there,  but  it  was  after  the  pistol  fired 
that  I  saw  him.  You  saw  nothing  of  him  be- 
fore ?  I  did  not,  sir,  to  be  positive  about  it. 
At  the  time  you  say  Powers  went  up  to  tlie  pris- 
oner, before  he  cleared  the  arch,  wh.at  did  you 
say  v/as  his  expression  .-^  It  was  either  "I  de- 
mand" or  "gentlemen,  he  is  mine,"  I  can't  say 
which  lor  certain.  Was  it  certainly  one  or  the 
other?  I  can'tsay  wliether  itwas  or  not,  but 
the  definitions  ot  the  words,  was  that.  Either 
"lor  mine?"  Yes,  sir.  Was  it  not  we.** 
I  don't  think  it  was.  You  think  it  was  "  I  de- 
mand the  prisoner,"  or  "  he  is  is  mine  ?"  '  Yes, 
sir.  You  feel  sure  that  he  did  not  say  "we  de- 
mand the  i^risoncr,"  or  "he  is  ours?"  No,  sir,  I 
don't  think  he  said  that.  At  the  time  the  pris- 
oner was  shot,  you  were  still  sitting  there  iu 
that  small  arch  ?  No,  sir.  Where  were  you 
then  ?  I  was  nearly  between  the  little  arch  and 
and  the  centre  arch.  Between  the  little  south- 
ern east  end  arch  and  the  large  main  arch, 
do  you  mean?  Yes,  sir.  Were  you  on 
the  pavement  or  oflf?  I  was  off.  How 
far  were  you  off?  I  don't  knov/  for  certain. 
How  far  do  you  suppose?  It  might  have 
been  three  or  four  feet.  How  far  was 
Archy  Beebce  from  you  at  the  time  he 
was  shot  ?  He  was  about  the  center  of  the  side 
walk,  and  about  six  or  seven  feet  from  me.  Did 
you  see  anything  of  a  scuffle  just  before  he  was 
shot?  Ndtliing  only  a  rush  right  up  in  the 
crowd.  Did  you  see  Beebee  fall  or  sink  down 
just  before  he  was  shot  ?  I  did  not,  sir.  Were 
you  looking  at  him?  T  was,  sir.  See  if  you 
can't  remember  ju.-it  before  he  was  shot  that  he 
had  a  scuflle  with  the  guard  and  they  all  sank 
down  together,  did  not  you  see  that  ?  I  did 
not,  sir.  But  that  took  placs,  did  it  not — you 
saw  everything  there  that  took  place?  I  did 
not  know  whether  it  did  or  not,  because  I  did  not 
see  it.  At  the  time  Beebee  was  shot  was  he 
standing  straight  up  or  was  he  in  a  stooping 
posture  ?  I  dnu"t  know,  sir,  whether  he  was  or 
not,  I  could  not  exactly  say.  W  Inch  way  was 
his  face  turned?  towards  the  guard  house. 
Mr.  Did  you  see  Sheriff  Hardie  at  that  time? 
I  did,  sir.  Where  was  he?  He  was  with  the 
prisoner.  What  side  was  he  on  ?  He  was  on 
the  side  between  the  market  house  and  him,  sir. 
Wns  fmybody  between  Hardie  and  the  prisoner? 
Not  lliat  I  saw.  sir.  Was  there  any  one  else  ou 
the  prisoners  right  hand  side.  I  did  not  notice. 
Did  Sherift  Hardie  have  hold  of  him  ?       If  he 
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did  not  have  hold  of  him,  he  was  mighty  close  to 
liim,  I  did  not  sue  his  haudri  llioii.  \Va»  Iheie- 
room  between  Slieiiil"  Ilmdio  aud  the  pii.^oDei's 
right  foi' anybody  111  liave  been  beuvecn  them? 
I  don't  think  tliero  wiis,  sir  Can't  you  bo  cer- 
tain about  thi'se  lliinfjs,  you  saw  it  all?  I  can't, 
tliere  was  ho  niucli  excitement  I  could  not  lie  ex- 
nctly  P'lsitivo  about  eveiythin;;:  tiiat  occurred. 
Who  elise  wa8  aliout  the  pri-joner  at  tliai  time  : 
wlio  else  had  lio'.d  ot  liini,  anybody  V  1  don't 
know,  sir,  whc'tiicr  tlieie  was  or  not.  Did  you 
sea  Fairelotli  there '?  Not  at  that  time.  iJid 
you  S(!Ci  anytiiinj^  of  Womyss  aboul  tlie  prisoner'/' 
i  did  not,  eir.  iSo  the  only  person  that  you  saw 
that  luifl  anything  to  do  with  tiie  prisoner  was 
Sheriff  Ilaulie'?  les.  sir.  And  llardie  was 
close  to  him  on  tlie  right  tiajid  side  ?  ifes,  sir. 
V/iieve  did  Tolar  (!ouie  from  when  he  came  there 
to  shoot  the  man  y  I  don't  iiiiow,  sir,  tiie  crowd 
rushed  all  up  tofjethcr,  I  could  not  see  wliere  he 
came  from.  Was  lo  standing  still  or  was  lie 
Iiressinj?  forward  ?  At  the  lima  1  saw  him  he 
was  sort  of  leaniuj:  over  in  the  act  ot  shoot in.if  the 
boy.  Were  his  feet  upon  the  pavement  or  was 
he  walking  or  ruslmig  up  at  that  time.  I 
think  he  was  still  pretty  much— was  sort  of 
akimbo  like.  Was  that  the  first  ymi  saw  of 
Tolar?  Yes,  air;  first  the  cry  was  ''shoot 
him  I  shoot  him  "  !  Who  said  that  V  1  d(n  t 
know,  sir; — and  after  that,  I  looked,  and  saw  tlie 
pistol,  aud  I  looked  and  saw  wlio  had  it.  At 
that  time,  how  far  was  Tolar  off  from  JJeebee '^ 
AVell,  sir,  I  don't  suppose  he  was  much  further 
than  I  could  point  a  pistol  to  that  desk,  (about 
four  feet.)  How  many  persons  were  between 
Tolar  and  Bee.bcey  As  far  as  I  can  .'^ay,   there 

was  one.  Who  was  that?  1  don't  kiluw;  his 
back  was  to  me.  Was  he  a  white  man,  or  col- 
ored man?  He  was  a  white  man.  Do  you 
know  whether  that  was  Sam  Phillips  or  net  ?  I 
do  not,  sir.  Did  you  see  where  Tolar  go*,  the 
pistol  I'rom  ?  No,  sir. — I  did  not,  I  just  saw  him 
raise  it  up  and  fire  it.  Was  the  muzzle  elevated 
or  was  it  level';'  It  was  not  exiictlj'  straight 
out; — it  was  a  little  down  from  the  level.  He 
WHS  leaning  over,  poinlicg  down  ?  Yes,  sir 
WasBeebee  .straight  or  was  iie  bent  at  that  time  ? 
1  could  not  exactly  say,  whether  he  was  bent  or 
not.  Did  you  see  Tolar  fire  the  pistol?  Yes, 
sir.  Did  you  see  the  smoke  come  from  it  ? 
Ye?,  sir.  And  you  say.  you  then  sav/  him  return 
it?  He  tried  to  n;fui.u  it  under  his  left  arm. 
Don't  you  know  ho  threw  the  pistol  down  to  his 
lightsiJe?  No,  sir;  he  threw  it  either  under 
Ills  left  arm,  or  passed  it  into  hi.s  lel't  pocket. 
Y'ou  swear  he  did  n"t  throw  it  down  to  his  right 
side?  Yes,  ^ir.  What  became  of  the  pistol  after 
that?  1  dou't  kiiosv  sir,  I  did  not  see  it  any 
more.  Did  you  see  wliether  Tolar  concealed  it 
about  his  person  ;  did  ho  flip  it  inside  of  his  vest';' 
I  say  he  eithtr  concea'ed  it,  or  passed  it  through 
under  his  left  arm.  Y'ou  say  Joiin  Armstrong 
v.-ds  standing  there?  Yes,  sir.  Which  side  ? 
On  the  left  tide.  Wa.^  there  anybody  between 
Armstrong  and  Tolai  ?  I  did  not  think  there  was. 
And  Tolar  threw  Lis  shawl  back  and  hit  Arm- 
strong iu  bis  face?  On  the  right  shoulder  it 
struck  Armstrong,  it  might  have  his  face  too. 
Which  way  was  A'-n^strong'sface  ?The  market 
was  in  front  of  him.  lie  was  facing  towards 
Tolar  ?  No,  sir  ;  Tolar  was  standing  to  his  left 
side.  Now  how  did  it  happen  that  you  noticed 
John  Armstrongso  particularly  that  "day,  wh>it 
attracted  your  attention  to  Armstrong?  Be- 
cause he  was  so  near  the  prisoner  I  could  not  help 
Foemg  him  and  the  prisonfjr  at  the  same  time. 
How  far  was  Armstrong  off  fro«  the  prisoner? 
lie  was  not  very  far:  I  could  not  tell  the  e.\ac( 
,]istancc  from  him  to  tht^pri.-oniT.  hut  he  \\m<  close 


enough  to  flirt  his  shawl  on  him.  Who  do  you 
I  mean  by  the  pri.-oaer  ?  1  mean  Captain  Tolar. 

1  mean  liccbec,  I  ask  you  why  it  was  you 
come  to  notice  Armstrong  "that  flay  ?  The  rea- 
son was,  be  wns  so  close  to  Captain  "Tolar  ;  1  was 
noticing  him  and  1  could  not  help  from  noticing 
Armstrong  at  the  same  time.  Was  there  any- 
body else  around  Captain  Tolar,  either  to  his  front, 
to  his  left  or  behind  hiui  '.'  Tliere  was  a  good 
many  around  about  him.  Was  there  any  person 
as  near  to  him  on  any  side  as  Aro-strong  was?  I 
fuppo.se  there  was,  tir.  Tell  us  wbo  they  were  ■•" 
I  aon't  know  sir,  who  they  were.  So  yoa  know 
Armstrong  was  there?  Y'es,  sir.  And  there 
were  other  persons  just  as  near,  and  vou  don't; 
know  who  they  were?  No,  .sir;  1  aon'clcnow 
who  they  wcr. ,  1  am  very  well  acquainted  with 
Armstrong  sir,  and  the  reason  I  noacjd  hiui  j,, 
particular,  he  was  betivecn  me  and  Captain  Tolar 
and  of  cour*ie  if  I  looked  at  Captain  Tolar  I  wA 
looking  at  Armstrong  the  .same  time.  Do  vou 
know  Kd.  Powers  ?  I  do  sir.      Was  he  cios- 

there  ?  It  he  was  I  did  not  see  him.  Do  von 
know  Sam    Hall  ?         I  do  sir.  Was  he dose 

there  ?  I  did  no  see  him  sir.  Do  you  know 
Mr.  J.  G.  Leggett?  Not  personally.  D')  v,)ii 
know  Ralph   Lutterloh  ?        Yes,  si,  Vvas   T 

close  there?  1  did  not  see  him.'  So  Armstrong 
is  the  only  one  you  remember  seeing  at  that  time''-' 
I  saw  a  good  many,  but  I  didn't  know  them  -- 
How  far  thd  you  say  you  were  from  Tolar  at  t'iia 
time  the  pistol  was  hred  ?  I  never  said  how  far 
tl<^w  tar  do  you  say  now  ?  J  don't  know  c.vactlv 
but  1  guess  1  was  about—-  As  far  as  to  Lieut. 
Hargous  !  I  suppose  I  was  not  more  ihan  about 
tour  tect  or  so  from  him.  About  four  f^ul  ■■'  I 
guess  so.  ^Vere  you  immediately  to  Toiar's  left 
or  to  his  front  and  left,  or  to  his  rear  aud  left  ' 
1  was  somewhat  to  his  rear  and  left.  4.nd  Arm' 
strong  was  between  you  and  Tolar  '■'  \  -a  *«;.. 
he  was  nearly  in  front  of  me  and  Tolar,  to  "the^letc 
0  Mr.  Tolar  and  I  was  in  the  rear,  to  the  left  of 
Mr.  lolar  A\  as  Armstrong  immediately  on  a 
hne  directly  o  lolar's  left  or  was  he  to  the  iront 
and  left  o.  lolar  He    was  not    on  the  line,  of 

couis*^.  A  little  to  the  rear  and  left  '-'  -V  Jit 
tie  bit,  sir  And  you  were  still  further  in  the 
rear  ot  lolar  than  Armstrong?  Yes  sir  Was 
that    while  you    were  four    feet  off  fiom  Tolar '■' 

^  ?!'  ^l^'-\  o  ^?  '^■"■'^  ^'^""'  ^'^'■ee  *'e"  in  his  rear'. 
IS  that  It  ^  More  nan  that  sir.  So  you  wero 
more  than  four  leet?  Y  ou  said  three  feet  •  I 
Slid  more  tiian  three  feet. 

Ke-iirtct  examination,  by  the  Counsel  for    the 
prosecution. 

^}l'^^^  :''^-^s  ^"^^ '^OQxevs&iion  you  had  with  Mr 
Phillips.-'  It  was  last  Saturday.  Who  was 
present  beside  Mr.  Phillips  ?  '  Mr.  \ixon 
was  present;  it  was  between  us  three*  '  Did 
you  say  you  had  any  conversation  with  him 
smce?        No,    sir  Had    you    mentioned    thi^ 

matter  to  any  one  befere  you  came  up  here ''  Yci 
sir.  Who  was  it  ?  m:  liobert  Simmons  and 
Mr.  Louis  bmith. 

On  motion,  the  Commission   adjourned  to    meet 
on  ihursday,  August  1st,  at  11  o'clock,  A.  ii.   • 

EALEion,  N.  C,  Aug.  1st,  1867,  11  A.  M. 
The  Commission  met  pursuant  to  adjournment 
Present,  all  the  members  of  the  Comilii'^son    the"' 
Judge  Advocate,  the  Coursel  for  the  prosecution 
all  the  accused  and  their  CounseL  ' 

Yesterday's  proceedings  were  then  read  and  ao  • 
proved.  ' 

James  Kendrices,  a  witness  for  tbepro.?efution 

having  been  first  dulv  sworn,  tesiiiied  as  follow.  • 

Kxamin'.d  by  th'.-  CvuuiU  lui  the  ii'..t(.uti'm. 


r;tt- 
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W  ;,.:r     ,..    your  naoae':*  .iames    Kendricks. 

Whure  tlUl  yoa  live  at  tbe  beguiniag  of  tlpg  year  ?  ' 
I  was  living  in  rCde;ecotabe  County.  Wiiere  weru  ! 
rou  livinfc  at,  tbe  time  Arcliy  IJeebee  was  killed?, 
Fayettoville.  Wbat  '.vas  your  oecupatiou  there  ! 

at  that  lime?  lama  printer  by  trade,  but  1| 
was  not  doing  any thiag  then  ;  I  was  out  of  em- ] 
ployinent.  '  Do  you  reraeiaber  what  day  Arcby  i 
i>ccbee  was  kiile  i '?  I  veuieuiber  the  day  cf  the  ; 
-.veelc,  sir.  Wliat  day  was  it  V  Monday.  Do  i 
vou  remember  what  d.iy  of  the  month  it  wa;;  ?  No  j 
■sir  ;  i  did  not  know  until  I  saw  it  in  the  "Sent;-  | 
ne'."  You  don't  know  of  your  own  k>  swledge?  | 
No,  sir.  Was  it  this  year  ?  Yes,  sir.  It  I 
waa  a  Monday  in  this  year  V  What  time  did  you  j 
go  to  Ffiyettoville  V  '  In  January,  sir.  What  j 
lime  did  you  leavi"  therr.V  1  left  there  about  a  i 
month  ago,  or  a  little  over.  It  was  during  the  | 
time  you     were    at  Fayettevilie V  \es,    sir  | 

Where  was  Arcliy  killed,"  what  part  of  the  town  ?  | 
.^t  tho  market    liouse.  Were  you    presents  i 

Yes,  sir-  What  time  did  you  go  to  the  market  j 
house  that  day  '{  1  don't  know  what  timf>  of  day  , 
It  was.  1  got  there  before  the  prisoner  was  brought  j 
to  tho  market  house,  and  reraained  there  until  he  I 
■,vas  killfd  V  Were  you  at  the  market  house  before  ' 
the  prisoner  was  brought  out  of  the  guard  house?  i 
"Cef,  sir.  Did  you  see  liita  when  he  was  • 
iirought  up  to  the  market  house?  Yes,  sir.  | 
SVhere  were  you  standing  when  he  was  brought  i 
to  the  market  house?  I  don't  know  the  i>osi- 
tion  e>::ictly,whcn  he  w^as  brought  tip,  I  was  stand- 
ing out  on  the  side  walk,  soine  where;  I  don't 
kiiow  exactly  ^.hero.  On  which  front  of  iho 
market  house?  The  cast  side  of  tlic  market 
House.  You  can't  fix  your  location.'^  Not  1 
'.vlth  certainty.  Did  Archy  Bcebee  tkiss  by  you 
as  he  was  brought  np?  Yes,  sir.  Do  you  rc- 
.■nember  what  otlicers  •wcre'v.'ith  hini.^  Yes,  sir, 
Stieritr  Uardie,  and  Wcniyss,  and  FainHoth,  and 
McGnire,  and  llornrinde,  I  think.  Did  you  go 
ap-stairs  -wlrerc  the  trijil  took  yilace.?  No,  sir, 
i  "attempted  to  go  tip,  but  they  allowed  no  one 
but  those  interested.  Where  did  you  go  to 
then?  Alter  he  had  gone  iip-stairs  I  remained 
ubont  at  different  places,  outside  and  insir^e.  In- 
side do  I  understand  you  also?  Yes,  sir. 
(Jnder  the  market  house  and  outside,  moving 
ubont?  Yes,  sir.  How  long  was  Arch\  up- 
^tn^rs.  Well,  sir,  he  was  tip  there  a  good  while ; 
f  don't  know  how  long.  As  much  as  an  hour V 
I  don't  know  hardly  how  long.  You.  have  uo 
idea  how  long  he  was  up  there?  No,  sir. 
While  he  was  up  there  was  there  any  crowd  about 
the  market  house  ?  Yes,  sir,  there  was  a  right 
smart  crowd  about  there.  \\  ere  they  outside 
or  inside?  Scattered  about,  both  under  and 
outside.  Tell  me  v.-ho  you  noticed  in  that 
crowd  that  you  knew,  while  Archy  was  up-stairs, 
that  were  standing  under  the  market  house  ?  I 
noticed  several  young  men  there.  I  noticed  Mr. 
Tolar  and  Tom  Fowers,  and  JMr.  Watkins,  or 
Monk  Julia,  and  several  others,  I  don't  know  e^- 
.-retly  Tvho.  See  if  yon  can  recollect  ?  I  saw 
Johu  Maultsby.  During  the  timcthe  ncjrro  was 
np-stairs?  J  think  it  was,  I  am  not  positive,  I 
Kdv!  a  great  many  more,  I  don't  remember  ■who 
they  were.  Do  I  understand  you  to  say  you 
saw  Tolar,  and-ToRiPowers,  and  Monk  Julia  there 
while  the  negro  was  up  stairs?  Yes,  sir.  Where 
was  Captain  Tolar  standing  ?  In  ditiereui  places. 
Did  you  see  him  at  any  place  during  that  time? 
i  guess  he  was  like  the  most  of  them,  he  was 
moving  ubo"t  Iror-  place  to  place,  but  I  saw  him 
under  the  market,  at  one  time,  I  think  he  was 
seated  on  a  bench,  under'  the  market.  On 
'ffhich  bench?  A  bench  that  runs  under  the 
market,  on  your  rli^ht  as  you  coiiie  out  of  the 


nreh.  What  was  he  doing  or  sr.ying;  did  yon  hoar 
or  see  him  do  anything?  I  don't'know  that  I  heard 
him  say  anything  pari  icnlar.  I  heard  liim  make 
a  remark,  when  the  prisoner  came  down  stairs, 
but  1  don't  remember  any  remark  while  the  pris- 
oner was  up-stairs.  Did  you  hear  Tom  Powers 
say  anything,  or  Monk  Julia?  No,  sir.  Did  you 
hear  any  remarks  in  th.il  crowd  where  you  wore 
standing?  No,  sir.  Was  liiere  aiiyexcite-i.ent  in 
the  crowd  ?  They  seemed  fo  be  right  s-maitly  ex- 
cited. How  was  it  indii  ated  : — tuis  excitement? 
They  seemed  to  be  right  smartly  enraged,  nboirt 
the  way  the  negro  ecled  towards  t!»e  lady. 
What  manifestation  of  this  ra^e  wan  there? 
They  said  he  ought  to  be  punished  ;  I  never  heard 
any  one,  that  I  reniarnber,  make  any  threats  of 
violence.  Whoeame  down  stairs  Jirst?  The. 
ladies  came  down  stairs  tiist.  Mi.-^s  Jlassn)-  and 
Jier  inotlier  ?  Yes  sir;  1  tiiiiik  accompanied  by 
Mr.  Bond.  The  Town  constable?  Yes,  sir. 
Who  went  with  them  to  tiie  carriage?  Mr. 
Powers,  I  thiuk  wf-nt  with  them.  Was  he  con- 
versing witli  them,  as  he  went  to  the  carriage  ? 
I  thinli  he  was.  Do  you  know  what  he  said? 
No  sir.  What  became  of  Mr.   Powers  after  he 

went  to  the  carriage?  I  don't  know,  sir — ho 
come  back  in  tlio  crowd,  I  guesv.  I  don't  want 
you  to  guess — did  you  see  hiin  in  the  crowd  after- 
wards ?  Yes,  air.  Did  you  notice  whetlier 
the  carriage  drove  off  before  Archy  came  down? 
Yes,  sir.  Where  were  you  Standing,  when  you 
(iret  saw  Archy  ?  I  Avas  standing  right  imder 
the  market  house.  Under  it?  Inside  of  ti'ft 
arch.  The  main    arch  ?  Yes,  sir.  Ou 

w'hicli  side — the  right  or  left  as  you  enter?  I 
don't  ijnow,  !*ii",  tliati  was  on  either  side,  I  might 
have  been  near  the  centre,  just  inside  of  the  arch; 
I  would  not  fix  any  location  for  certain.  I  un- 
derstood you  to  say  you  heard  Captain  Tol.^.r  say- 
something  when  the  negro  came  down  stairs  ?. 
Tliat  was  when  he  was  on  the  steps;  I  iieani 
Captain  Tolar  remaik  to  some  ooe.l  don't  know 
who  it  was,  that  he  ''hoped  he  would  not  have  to- 
shoot:  but  if  he  did.  it  would  be  a  good  siiot," 
or  soinething  to  that  ehect : — that  was  the  liist 
threat,  and  i he  only  Ciiie,  1  heard  maile-  Ymv 
heard  Captain  Tolar  say  words  to  that  effect? 
Yes,  sir.  That  he  lioped  he  would  not  have  to 
shoot,  and  if  he  did,  it  would  be  a  good  shot." 
.Something  to  that  effect,  I  won't  say  the  exact 
words.  Did  you  sec  any  weapons  at  that  time, 
or  had  you  seen  any  up  to  that  time?  No,  sir, 
the  first  i  saw  in  Captain  Tolar'.s  hand,  about  the 

time AVe  have  not  come  to  that  part  of 

the  narrative.    You  had  not  seen  any  up  to  that 
time  ?        I  did  not  sec  any,  sir.        Did  any  one 
approach  the  negro  or  dojanything  to  him  before 
I  he  got  down  stairs  ?        No,   sir.        Do  ycm  re- 
I  member   who   was  Avith  him  as  he  come  down 
I  the   stairs?        The   otiicers    tiiat  I   raentioued, 
I  were  with  him.        You  think  all  tliose  were  with 
i  him  ?        Yes,  sir.       Do  you  remember  who  came 
1  out  of  the  door  first,   ot  these  oaicer.s?        No, 
sir,  don't— 1  don't  know  but  what  Mr.  Bond  was 
standing  at  tlie  door— him  or  tiie  ShentT,  one  of 
them,  was  standing  at  the  door,  I  think  to  pre- 
veutauv  one  from  i  oing  up.  and  I'S  they  pame 
down   they  might  have  come  out  first.        You 
can't  speak  v.'ith certainty?        No, sir.       -When 
was  the  first    .issault  made  upon  the  negro?— I 
understand  you  to  say  that  Tolar  made  tlii.s  speech 
as  the  negro"  v.-as  on  the  steps  ?        Yes,  sir.        Af- 
ter he  had  tlearcd  the  door?        Yes,  sir,  and  as 
the  prisoner  come  out,  and  turacd  to  go  around 
the  arch  I  heard  Mr.  Powers  demand  him,  "Give 
me  this  man,"  or    something    to  tUat    clfcct." 
Did  you  see  Powers  at  that^tirae  ?        Yes,  sir. 
What,  wa:}  he  doing  with  his  hands  ?        He  }  ut; 
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liis  hands  oh  bis  coat  collar.        You  mcau  he 
just  liid  it  there  or  grasped  it  ?        Wc-ll,  I  don't 
"know  wli'jtiicr  he  f^rabbed  ;it  it  or  just  put  his 
liand  on  his  collar;  I  know  he  went  up  and  told 
tliem  lofjivc  tiie  man  up  to  him,    or  words  to 
Ihatellcct.        Did  you  sec   Mouk  at  that  time? 
No,  sir.        WliM  was   the  reply  of  the  Sherilf  ? 
The  reply  o(  the  .Sherirt"  was,  he  should  not  do 
it,  and  said  something-  about  his  being  an  olticer, 
or  somethiuj;,  I  did  not    understand  what   the 
words  Avert'.        Wliat  iiappened  then?        Then 
u  ;j;eneral  seulHe  ensued,  and  I  saw  no  more  of  it 
until  r   w>".iL    around    outside.        Was   Powers 
Iiushc'd  oft'?      1  think  he  was.      You  say  Powers 
laid  his  hand  on  his  collar,  and  demanded  the  jnis- 
oner,  and  tlie  Sheriff  refused  to  give  him  np;  there 
was  a  general  scuffle,  and  you  lost  sight  of  the 
individuals?        Yes,  sir.      And  tlicn  j-ou  chang- 
ed your  position  ?      Yes,  sir,  I  went  around  out- 
Bide,  of  the  pavement.        You  ran  out  of  the 
Areb,  or  walked  out '        I  don't  know  whether  I 
ran  or  walked.        Did  you  move  rai)idl}-  or  slow- 
ly?       I  don't  remember  sir.        Did  you  move 
around  the  crowd  or  through  ?        On  the  outer 
edge.        You  did  not  get  completely  out  of  the 
crov.'d?        No,    sir.         Hut    around    the    outer 
t-'dge,  where  it  was  thinner  ?        Yes,  sir,  around 
the  outer  edge.    It  was  hard  to  get  out  of  the 
crowd.        Where  were  you  standing  when  j'ou 
stopped,  after  making  that  motion  ?        Just  out- 
side of  the  pavement.        You  were  standing  off 
of  the  pavement?        Yes,  sir.        How  far  from 
the  pavement?        A    step    or    two    I    reckon. 
"Which  way  were  you  faeirig?        I  v.-as  facing  to- 
wards the  crowd  sir,  I  wa.s  right  east  from  the 
market.        Where  was  the  prisoner?        He  was 
right  out  on  the  iiavement.        What  direction 
from  you  .■        Sort  of  south  west.        ITow  far  do 
you  suppose  you  were  from  the  prisoner  ?     Well 
sir,  I  can't  say,  pcrliaps  as  far  as  from  here  to 
that  post  (about  twenty  feet.)        You  tlnnk  you 
■were  as  far  as  that  *pillar?      I  was  moving  about 
througli  the  crov.-d  in  general,  they  pushed  ou 
down,  and  as  tbey  pushed  I  kept  up  with  the 
crowd.        At  the  mtmicnt  the  pistol  was  tired 
wiierc   were  yon  standing?        Nearly   opposite 
the  small  arch,  the  one  furthest  south,  on  the 
east  front  of  tiie  market  house,  and  a  step  or  two 
from  the  pavement.        Did  you  sec  the  man  who 
fired    the  pi.<tol?        Yes,   sir.        Sec   him    dis- 
tinctly?       Yes,  sir.        WlioAvasit?        T'.Ir.  To- 
Jar.        W.  J.  TolarV        The  one  they  call  €apt. 
Tolar.        Is  this  the  man,   (pointing)?        Yes, 
sir.        Where  was  he  standhig  from  you  when 
you  saw  him  lire  the  pistol?        He  was  near  me. 
Could  you  have  laid  your  hand  on  him?        I 
think  1  could  sir.        Was  he  to  your  right  or 
left  ?        I  disreniemher  whether  he  was  to  my 
right  or  left.      Was  he  in  front  or  beliind  ?       He 
was  one  side  of  me,  I  think  he  was  to  my  left, 
when  I  was  facing  towards  the  negro,  sort  of  to 
my  left  and  front  like.        You  think  he  Mas   to 
your  front  or  lelt  and  front,  facing  the  negro.-' 
Yes,  sir.        He  was  further  south  than  j-ou?     Aj 
little  further.        Was  lie  on  1  lie  pavement  or  off? 
He  was  o'l.        How  far  do  you  think  from  the 
pavement.        A  step  or  two  off  the  pavement  I 
i-eckon.    I  think  at  least  he  was  in  reach  of  me, 
and  I    don't  think  I    could    have  been  more 
than    a   step  or  two    ofi  the  pavement.       Did 
you  sec  him  distinctly?        Yes,  sir.        Describe; 
how  he  fired,  Avhat  position  he  was  in?        Th" 
only  thing  I  saw  about  it,   I  saw  him  have  the  ' 
pistol  in  his  hand,   and  leaning  over  the  crowd  ■ 
and  tiring.      He  held  it  in  his  right  hand?     Yes,  \ 
sir,  as  soon  as  he  had  done  it  I  throwed  uxy  eyes  . 
on  the  Sheriff  and  prisoner.        Did  you  see  tli«  ' 
prisoner  fall  ?        Yes  cir.        You  loci  eight  of 


Tolar  thou  ?      •  Yes,  sir.        Did  you  notice  wLat 

sort  of  a  pistol  it  was  ?        It  looked  lik';  a  Colt's 

navy  repeater — I  never  saw  the  pistol  before  or 

frincc.        W.1S  there  any  one  betwlen  you  and 

Capt.  Tolar?        I  don't  know,  sir, M-hethcr  then; 

was  or  not.    What  Ijccamc  of  Mr.  Tolar  after  he. 

[  fired  the  pistol,  when  wus  the  next  time  you  saw 

'  him  ?        The  next  time  I  saw  him  ho  wa.s»stand 

I  in.g  up  against  a  pillar  in  the  market.      Tfic  i;illar 

;  south  of  the  largo  arch  do  yon  mean?     Yes,  sir. 

;  Between  the  small  arch  and  large  arch.       Yes,  sir, 

'  With  his  back  towards    it?        Ye.<!,    sir.        How 

ir.any  minutes  was  that  after  ho  fired  ?        A    very 

I  short  time,  I   don't  know   how   many    raiuutea. — 

Difl  you  see  who  was  standing  near    lihu  when  h'- 

I  fired?        No,  sir.        Did    you    see   anything  oi' 

;  -Monk  in  the  crowd,  or  Tom  Powers  ?        I  did  not 

i  gee  anything  of  either  until   after    the  negro  was 

j  shot.     After  I  saw  Mr.  Powers  when  he  duiuandcd 

the  pri?one;',  I   never  saw  either  of   thoin,  that  I 

I  know  of,  until  the  negro  was  shot.        Did  you  ^|■'^ 

•  them  nl'terwarcls?  I  saw  Monk  aft'-jrvvarda. 
I  What  was  ho  doing?  He  was  running  around 
'  with  bis  knife  rptn,  towards  the  negro,  and  iV'ij:ou 

grabbed  hold  of  hiiii.  and  told  him_  to  behave  hiiu  • 
self,  or  toniething  like  that.        Did    you    £ee  any 

'  one  else  in  the  crov,d,  besides  those  you  have  luuu- 
tioned  ?  No,  sir.  Do  you  remember  sceini^ 
anrtliiug  of  Ed.  I'ower,'-  ">        Ko,   sir.         Of  Sau: 

IHall?        No,  sir.        Of  Ralph  Lutterloh?        You 

•  mean  after  he  w.as  shot?  Just  altcrvrards?  Yes 
i  I  think  I  remember  seeing  Powers  after  he  wa» 
I  shot,  but  I  don't  think  I  remember  seeing  any  onu 
[  else.  What  was  he  doing?  I  dont  remember 
I  his  dwing  anything  in  particular.        You  remeni 

I  ber  he  was  there?'  I  saw  him  there  iu  the  crowd. 
I  don't  remember  seeing  Hall  or  Lutteiluh. 

Cross  examination,  by   the  Couusul  for  the   ac- 
cused. 

Ml'..  Kesdricks,  when  v/ere  you  subptenaed  as  a 
witness  in  this  case?  I  received  it  Saturday 
last.  It  was  dated  further  back.  Give  us  the 
date  of  it?  It  was  perhaps  the  24_th,  I  was  sum- 
moned to  be  here  on  the  27th.  You  got  it  Sat- 
urday? Yes,  sir  ;  about  twelve  o'clock.  Just 
tell  to  the  Court.what  rciatiuusbip  exists  betwevn 
vou  and  Samuel  Phillips?  He  is  my  uncle. 
Kuvf  does  that  come  about,  did  he  warry  your 
mother's  sister  or  did  your  father  marry  his  sister. 
My  father  married  his  sister.  Who  did  you  tell 
what  you  kne^v  about  this  matter  before  you  weru 
summoned  ?  I  recollect  two  porMOiis  lor  ce;  taui 
that  I  told  about  it,  andtiie  third  I  ain  notcertam 
that  was  immediately  after  the  ihiiitr  occurred.— 
I  told  Mr.  Maultsby  iibout  it.  AVliich  Maulls- 
by?  Old  John  Maultsby,  as  we  call  him,  John 
Mauhsby,  Sr.,  aud  I  thmlc  I  told  Ilucisell,  who  ix 
hisipartner— A.  E.  Kussel  —and  I  told  Juo  McCoy 
about  it.  That  was  the  same  day  the  t^iioKUD^ 
was  done.  You  feel  «urc  you  tt>ld  John  Maiilfji- 
by  senior  and  McCoy  ?  I  am  pr«ily  potitivo 
about  ti'.esetwo,  and  I  thiuki  toKlArchy  liu.ssel. 
You  told  them  the  same  story  you  have  told  hero 
today?  Yes,  sir.  Ceitaiuot  it?  Yes.  sir. 
Haven't  you  had  convcisationa  with  your  uucle 
Samuel  at  all  about  tins  matter? 

TheCuacselfer  the  ptosecution.  wished  to   ask 
n  question  he  had  oaiittc;d  in  the    direct  exauiiaa- 
tioiv 
The  Counsel  far  tlie  accused  did  not  object. 
Direct  Esnmiualioa  rcsumtd,  by  th.'.  Counsel  for 
the  prosecution. 

I  understood  you  to  say  when  I  was  l.alking  with 
you.  that  you  heard  some  exeiamatioD  iu  ti'e 
crowd,  as  to  who  did  it,  at  the  time  it  was  done  ? 
I  did.  WMio  was  tlio  pcrs.-.u  you  htard  maid 
that  exclamation  ?  LS-Jorge    Holiingswcrth.— , 

Vi'iiat  did  h'>  sty  ?        il'j  cued  ov'.  *wo    ortiireb' 
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fi'Tios.  after  til  0  pistol  was  fired  ;  "  CaDt.ToIarshot 
iiiiTi?'- 

Cross  examination  resumed,  by  the  Counsel  for 
t'.io  accused. 

You    have    talked    tliis    matter    over    sereril 
times    with    your     uncle    Simmy"?  I    have 

Kill^ed  to  him  with  regard  to  it.  You  hiive 
talked  a  pood  <ie.'il  in  regard  to  it  .since  you 
)iave  been  here  !op;ether?  In  regard  to  the 
feelings  in  Fayettevihe.''  No  I  in  regard  to  what 
your  evidence  wou!d  he,  here  to  day?  No,  sir. 
You  liavo  cot  fold  liim  what  you  v.-ere  going  to 
p  wear  here  to  day?  No.  ."ir.  Have  not  com- 
pared notes  with  him  at  all?  ^o.  eir.  You 
say  when  you  first  got  there,  vousaw  a  eon'^idera- 
l>le  crowd  about  tiie  market  liouHe  ?  Yea.  ?ir. 

Iiid  you  see  any  thmor  unusu.il  about  the  crowa  V 
No,  eir,  I  can"t  say  that  I  did,  IJow  long  had 
you  b»en  there  bef"re  yoii  'aw  Captain  Tolar? 
Well,  I  don't  know,  sir;  I  saw  him  several  times 
in  tl'.e  crov/d.  Did  you  notice  anyihiig  unusual 
in  his  appearhnee?  I  diet  not.  Didn  t  you 
know  that  Captain  Tolar's  bu.-iue.9s  lay  about  ihe 
market  h.ouso  ahu'-st  altogether?  I  knew  he 
was  a  butcher.  Don't  you  know  that  is  Captain 
Tolar's  usual  place  of  transacting  business,  under 
tlip  market  house  in  Fayefteville?  I  know  be 
is  a  butclier  ;  I  did  not  know  the  man  more  tlian 
J  knew  him  when  I  saw  him.  Now  you  say 
Tolar  was  sitting  dov,'n  on  a  bench  when  Beebee 
started  down  stairs  ?  No,  sir:  I  did  not  say  he 
was  sitting  mere,  I  don't  know  the  exact  position 
of  Tolar,  when  Jieebee  s-tatod  down  stairs-,  at 
one  time  he  was  there .  Where  was  Tolar  when 
IJeebee  started  down  stairs  and  you  heard  this  re- 
markable declaration  from.  him.  He  was  stand- 
ing under  the  arch  to  the  best  of  my  belief.  In- 
side of  the  main  eastern  arch  ?  Y'es,  sir.  Who 
was  near  him  ?  I  don't  know  that  I  can  name 
one  tiiat  was  near  him.  V/as  there  anybody 
near   liim  *  Yes,  sir;     tiiey  were  all   around 

about  there.  Were  vou  nearer  to  him  than  any 
body  else?         I  don't  know  that  I  v.-as.  Were 

(here  any  other  persons  nearer  than  you  at  ihat 
time?  Tiiey  might  have  been  neavei;  I  did 
not  remember  any  one  that  was  nearer,  or  any 
one  that  was  as  near,  but  they  were  ftll  around, 
Vv'as  that  crowd  around  Tolar,  at  that  time,  coin- 
m  sed  entirely  (  f  wliitoo,  or  was  it  a  mixed  crowd  ? 
I  am  unable  to  say;  I  guess  it  was  a.  ini.xed 
crowd.  How    many   persons    do    you    think 

there  were  around  bim  at  that  time?  I  did 
not  have  an  v  idea.  About  bow  many,  twenty- 
five,  thirt  V,  forty,  li fty  ?  Twenty-five,  perhaps, 
near  biiu  within  a  few  feet  of  him.  You  are  all 
acquainted  in  Favctteville.  Yes,  sir.  Been 
living  there  all  your  lile?  Yes,  sir.  AVcre 
they  "citizens  or  were  they  strangers  ?  Pretty 
.generally  I  would  say  they  were  citizens.  And 
you  cannot  name  a  siuirle  man  around  him? 
No,  sir,  I  did  not  pay  any  attention  to  auy  one 
aroirad  bim  at  that  time.  I  ask  you  if  there 
were  not  men  in  that  crowd  around  Captain  To- 
lar, men  that  vou  bad  known  much  longer  than 
YOU  had  knowirCaptain  Tolar?  Not  that  I  no- 
ticed of;  I  noticed  none  in  the  ciowd  around  bim, 
])articuiar.  There  might  have  been  men  there 
that  I  knew  all  my  life.  You  have  not  known 
Tolar  a  great  while,  have  you  ?  No,  sir.  _  Did 
you  have  auy  speaking  aciiuaintance  with  bim  at 
all  ?  I  have  spoken  to  bim,  I  have  never  been 
introduced  to  bim.  Did  you  have  your  atten- 
tion attracted  to  him,  particularly,  before  he 
made  that  remarkable  declaration  ?  No,  sir. 
It  was  the  remark  that  attnicted  your  attention 
to  Tolar?  Yes,  sir.  Did  you  bear  any 
other  remarks  nuulc  in  the  crowd  .'  T  did  not, 
lh.U  I  remcm'.'cr  of.        The  crowd  was  entirely 


still?  No,  sir,  I  said  they  were  pretty  much 
excited.  But  you  heard  no  other  remarks  that 
you  remember?  I  heard  no  threats  before  the 
negro  came  down  stairs,  or  after,  beside  Tolar's. 
You  heard  Tolar  say  what?  give  ns  his  exact  lan- 
guage. I  heard  him  saj-— ' '  I  hope  I  won' t  have 
to  sLioot,  but  if  I  do,  it  will  be  a  good  shot,"  or 
something  to  that  effect.  Was  that  said  in  n 
whisper.  No,  sir.  Was  it  said  out  in  a  loud 
tone  of  voice?  He  just  remarked  it  loud 
enough  for  me  to  bear,  and  loud  enough  for  oth- 
ers to  bear,  if  they  had  been  listening;  be  just 
spoke  it  out  perhaps  not  as  loud  as  I  am  talking 
now.  Mr.  Kendricks,  I  will  ask  you  if  there  waa 
any  one  man  in  that  crowd  that  did  hear  that,  ex- 
cept you?  1  don't  know,  sir.  Have  you  ever 
heard  anv  other  man  say  he  heard  it?  I  have 
uot.  Have  you  ever  heard  of  any  man  who  said 
he  heard  it  ?  I  have  not  Well,  you  say  tiiat 
the  negro  was  brought  down,  and  then  you  shifted 
your  po.sition  from  the  market  house  back  off  of 
the  pavement?  Yes,  sir.  About  opposite  the 
upper  part  of  the  eastern  arch  ?  Not  the  upper 
part ;  just  about  right  of  the  main  arch,  but  to  the 
east,  and  fronting  the  main  arch  like.  I  would 
not  say  vv'hcther  I  was  directlv  opposite  the  main 
arch  or  pillar,  but  I  was  somewhere  near  directly 
oyposite  the  arch.  Y'ou   were   out  on   Person 

street,    opposite    the   main     arch  ?  Yes,    sir. 

Was  it  about  the  time  you  got  your  position  there 
thf;tyou  sav.-  Tom  Powers  lay  bis  hand  on  the  pris- 
oner ?  No,  sir ;  it  Vi-as  before  that;  that  was 
when  I  was  under  the  market  v/hen  tie  first  came 
down  stairs.  Are  you  sure  that  Powers  put  his 
hand  on  the  prsioner?  I  am  sure  he  put  his 
hand  at  his  coat,  but  whether  be  grabbed  it  I  am 
not  able  to  say  Are  you  sure  it  touched  the 
prisoner?  I  could  not  swear  positive.  I  be- 
lieve he  took  hold  of  him,  Bj  which 
hand?  The  left  hand.  I  believe.  Did  be 
have  anything  in  his  left  hand  ?  Noth- 
ing- that  1  saw.  Anythin2;.in  bis  right  hand  ? 
Nothing  that  I  saw.  DidVon  sec  whether  ho 
bad  or  not  ?  I  did  not  look  to  see ;  I  saw  noth- 
ing. Did  you  sec  ISIonk  have  anj^  knife  beforo 
the  prisoner  got  out  of  the  arch  ?  I  don't  re- 
member seeing  bim  Until  the  negro  was  shot, 
after  be  came  down  stairs.  So  you  got  the  po- 
sition you  described,  and  there  you  took  your 
stand?  No,  sir,  I  did  not  take  any  stand,  I  was 
moving  ubout  as  the  crowd  moved.  The  pris- 
oner was  shot  when  be  got  dov»n  near  the  south 
east  corner  of  the  market  bouse  ?  Y'es,  sir. 
And  bo  was  on  the  pavement  at  the  firnc  he  was 
shot?  Y'es,  sir.  What  part  of  the  pavement 
was  he  on,  nearer  the  market  bouse,  nearer  the 
center  or  nearer  the  outer  edge  of  the  pavement  ? 
I  judged  he  was  nearer  the  outer  edge  of  the 
pavement.  Who  was  Avith  him  ?  The  oflicers. 
What  officers  were  with  him?  Mr.  Hardie,  and 
Mv.  Weinyss,  and  McGuire  and  Faircloth,  were 
all  in  attendance.  What  side  of  tiie  prisoner 
was  Weinyss  on  ?  Yv'cmyss  w.as  on  his  right 
side.  liightorleft?  On  his  right,  next  to 
the  market.  Where  was  Faircloth  ?  Well, 
sir,  I  don't  know  exactly  the-positiou,  Faircloth 
and  Hornrinde,  as  near  as  I  can  lecollcct  were  in 
his  reiy-,  right  behind.  I  am  speaking  of  the 
very  time  the  pistol  was  fired ;  were  you  looking 
at  the  prisoner  then?  As  soon  as  the  pistol 
fired  1  looked  at  the  prisoner,  just  as  soon  as  the 
pistol  was  shot  my  first  atteutiou  was  to  see  the 
effect  ofit.  Where  was  Ilardic  at  that  time  ? 
He  had  bis  hand  in  the  man's  collar.  Was  Har- 
die in  liis  front,  to  his  right  and  front,  or  in  his 
rear?  Tt  appeared  to  ine  he  was  on  his  right 
rear,  Init  I  am  not  positive.     It  seemed  to  me,  he 
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ivas  just  to  liis  rciir,  with  his  ri{;ht  liand  upon  his 
collar,  it  ini;<ht  have  been  his  left  hand.  Did 
he  luive  liiin  by  the  eollar?  I  think  he  did,  I 
•won't  wvicar  positive  ;  ho  had  him  in  the  collar 
behind,  I  think.  AVliilc  .you  weic  .staiuliu,!:;  there 
you  saw  Captain  Tolar  raise  the  pistol — Where 
did 'Polar  eonie  ironi  ?  I  don't  know;  he  was 
ill  tii(!  crowd  as  I  was  :  about  tlrst  in  one  place 
and  then  in  another.  Did  you  see  him  draw 
the  pistol?  Tin;  first  I  saw,  I  saw  hJni  lean 
i>ver  and  put  tlic  pistol  out,  and  (hen  I  noticed 
iiiin  until  the  pistol  tired,  and  after  the  pistol 
lircd  I  turned  to  look  at  the  Sheriirand  the  pris- 
oner. How  far  was  Tolar  olT  from  the  prisoner 
J'.eebec  at  the  time  lie  fired  upon  himV  I  don't 
know;  not  far  off,  tiunij^h.  Was  he  fifty  feet 
or  fifty  yards,  or  five  feet,  or  what  distance? 
Five  feet"  iierhaps.  He  was  five  feet '!  He 
was  tluit  much  any  waj'.  But  he  was  at  least 
that?  Yes,  sir.  How  many  persons  were  be- 
tween Tolar  and  the  prisoner?  I  don't  know 
how  many.  S  ly  how  many  you  think  ■"  I 
have  no  idea  how  many  there  were.  As  many 
as  three?  Oh!  yes," as  many  as  three.  As 
many  as  live  ?  As  many  as  five.  As  many 
as  ten?  I  don't  know  sir,  how  many  there  was, 
there  was  several.  You  thinlc  there  was  as  many 
as  between  five  and  ten,  immediately  between 
Tolar  and  the  deceased  ?  Yes,  sir  ;  not  rif;ht 
directly  in  a  line  between  him  and  tlie  prisoner, 
but  they  were  scattered  about  between  him,  as  it 
were,  and  the  prisoner.  Just  name  one  of  those 
men '!  I  can't  name  one  of  them.  Not  one  ? 
Not  one  that  I  know  of.  Were  they  I)laek  men 
or  w-hite  nien  ?  Tliere  mip'ht  have  been  both. 
Mij;ht  have  been  both  ?  'ifes,  sir.  How  far 
were  you  from  Tolar  at  the  time  of  the  firing  of 
the  pistol?  At  the  time  the  pistol  fired  I 
was  very  near  Mr.  Tolar.  I  don't  know  but 
what  I  could  liave  ]>ut  my  hand  on  him.  You 
were  on  Tolar's  left?  No,  sir,  I  think  I  was  on 
Tolar's  riii;ht;  he  was  on  my  left — I  am  not  posi- 
tive as  to  that,  as  I  said  iiwhile  ago  ;  J  think  he 
■was  to  my  left.  I  understand  your  face  was 
lookinjf  towards  the  guard  house?  Towards 
the  prisoner,  yes  sir.  Was  he  on  your  right 
hand,  or  left  hand  ?  I  said  I  thought  he  was  on 
my  left  and  right.  Left  and  right?  I  mean 
left  and  front,  a  little  further  south  than  I  was 
but  still  to  my  left  hand.  Then  you  were  three 
or  four  steps  off  from  the  pavement,  and  how  far 
off  from  the  pavement  was  Tolai  ?  I  did  not 
say  I  was  three  or  four  steps.  Well,  how  far 
off  was  Tolar  ?  He  might  have  been  three 
steps:  I  was  ofi'  a  step  or  two  and  I  could  have 
reached  him.  You  think  then  Tolar  was  from 
seven  to  nine  feet  <»f{  from  the  jtuvemcnt  ?  No, 
sir:  I  dont  think  he  was  that  far.  Well,  how 
far.  He  might  have  been  four  or  five  feet,  may 
be  more.  At  least  four  or  five  f e  t  ?  I  guess 
lie  was  and  perhaps  more — 1  know  I  was  a  step 
or  two  off  the  pavement  and  I  was  right  near 
him;  I  don't  swear  that  positively,  bieause  I 
might  have  stepped  it  in  a  step.  Was  there 
anybody  between  yon  and  Tolar  ?  I  don' t  know 
8ir,  whether  thereWas  or  not.  Don't  you  know 
whether  there  wa^  anybody  between  you  and 
Tolar?  I  don't  remember;  I  just  saw  the  i)istol 
and  I  never  noticed  any  one  else  at  all,  \\\\\\\  the 
pistol  fired.  Was  there  any  body  to  Tolar's 
left;  immediately — attiiat  pariicu'ar  time,  on  his 
left  ?  I  expect  there  was  ;  the  crowd  was  all 
around  liim.  Just  name  one  man  who  was  im- 
mediately on  Tolar's  lelt.  I  can't  name  one, 
sir,  I  just  said  1  had  my  eyes  on  Tolar  at  that 
time  because  I  sa^v  him  lean  over  with  a  pistol, 
and  whether  there  was  any  body  between  bini 
aud  mc,  1  don't  know.        Then  I  understand  you 


to  say  at  that  time  you  cannot  name  a  man  who 
!  was  to  Tolar's  front,  to  his  right,  to  his  left,  or 
to  his  rear?  Not  at  (hat  particular  time,  be- 
cause I  was  noticing  nothing  but  the  weapon  in 
his  hand.  And  of  the  men  there  all  around 
him  you  cannot  tell  whether  they  were  white  or 
colored?  They  were  both  in  the  crowd,  I 
said.  Did  you  see  your  uncle  Sammy  Phillips 
have  a  pistol  there  that  day  ?  I  did.  Just 
describe  to  the  Court  if  you  please  where  your 
uncle  Sammy  was  standing  about  the  time, this 
shooting  occurred?  It  "was  not  far  off  from 
where  I  was — I  don't  know  exactly  the  position 
he  was  in.  I  ask  you,  if,  at  the  time  that  shoot- 
ing occurred,  your"  uncle  Sam.  Phillips  was  not 
nearer  to  the  prisoner  Beebee  than  Capt.  Tolar 
was?  I  can't  say  positive  in  regard  to  that;  I 
remember  very  distinctly  seeing  him  have  a  pis- 
tol. Just  answer  the  question  whether  at  the 
time  this  shooting  occurred,  your  uncle  Sammy 
Phillips  was  not  nearer  the  prisoner  than  Captain 
Tolar?  I  don't  know  that  he  was — I  don't 
know  that  he  was  not :  he  was  off  the  pavement, 
outside  the  pavement,  in  the  crowd — I  don't 
know  the  particular  location,  how  far  he  was 
from  the  prisoner.  Was  he  to  your  left  and 
front  or  to  your  right  and  front,  or"  immediately 
on  your  front?  I  think  he  was  on  my  left  and 
front — he  was  to  the  left  of  me  and  perhaps  to 
the  front.  Do  you  swear  that  he  v/as  uearer  to 
the  ])risoner,  or  that  he  was  not  nearer.''  I 
say  I  don't  know;  I  would  not  swear  either 
way.  V/hat  was  3'our  uncle  Sammy  doing 
with  that  piitol  ?  He  had  it  in  his  hand;  he 
said  afterwards  he  had  it  for  the  protection  of  the 
Sheriff.  I  don't  want  to  know  what  he  said  af- 
terwards,         He  was  not  doing  anj'thing  with 

it ;  only  had  it  in  his  hand,  that  I  .^aw.  Witne.ss, 
after  this  thing  occurred— after  this  shootiuo-  was 
()rer,your  uncle  Sam  sliowed  you  his  pistol,  didn't 
ho?  He  did.  What  did  he  show  you  his  pis- 
tol for?  1  don't  know;  lie  made  the  remark, 
"some  one  would  have  to  suffer  for  this  thing,"  he 
said  he  had  his  pistol  out  but  for  the  intention  of 
assisting  the  Sheriff,  if  it  was  necessary.  "  How 
long  after  the  shooting,  before  he  showed  you  his 
pistol?  It  was  a  few  minute?  ;  he  showed  it  tt> 
me  at  the  store.  How  far  is  it  from  the  market 
house  down  to  his  store;  fifty  or  seventy-five 
yards  ?  Yes,  sir.  When  you  got  down  there 
at  the  store,  I  ask  you  if  your  uncle  Sam  did  not 
call  your  attention  particularly  to  the  fact  of  his 
havirg  a  pistol;  Hid  not  he  say  "look  at  if, 
my  pistol  has  not  been  shot ;  there  is  gfdng  to  be 
some  trouble:  I  want  you  to  examine  and  see  that 
my  pi,-t  il  has  not  bet'ti  shot  ?"  There  wa?  roth- 
ing  of  the  sort  said,  he  just  put  it  down  there,  and 
said  "  tbere  is  my  instol.  "  I  ask  you  the  ques- 
tion whether  Ihat  pistol  which  your  uncle  Sammy 
toi  k  so  much  pains  to  show  you — whether  that 
pistol  was  a  large  pistol  or  a  smal  one?  It  was 
a  large  pistol ;  what  they  call  a  navy  repeater  sir; 
I  think  it  was  a  Remmington  patent.  How  large 
was  it?  A  large  size.  The  largest  size  of 
Ileramington's  patent?  I  don't  know  that  it 
was  the  largest  siz^,  but  it  was  a  good  sized  pistol; 
it  w^as  maybe  a  loot  long  or  over,  or  very  near  it. 
Was  it  as  long  as  the  pistol  that  Tolar  bad  ?  It 
was  longer  I  t'uink.  I  never  .saw  ilr.  Tolar's  since, 
but  judi;ing  from  just  seeing,  I  shfiuld  judge  Phil- 
lips was  the  larger  pistol.  He  did  cot  show  you 
the  little  four  barrelled  pistol  that  h^  had  about 
him?  No,  sir,  I  never  saw  any  four  barrelled 
pistol.  He  did  not  show  you  the  ordinary  sized 
repeater  that  he  had  about  him  V  No,  sir.  Be 
just  put  out  this  long  navj-  pistol,  and  laid  it 
"down,  and  called  your  atteutipa  to  the  fact,  that 
asi  there  was  going  to  be  trouble,  that  piito!  had 
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not  been  tired?  Yes,  sir;  It  was  a  Urge  sized 
Keminnjton's  six  shooter  that  I  examined.  When 
had  you  seen  Tnlar  before  that  day?  I  do  not 
ronaember.  Had  vou  seen  him  before  in  a  week  ? 
I  don't  kno'w.  Had  rou  seen  him  before  in  a 
month  ?  I  don't  knou-  sir-  Are  yon  suio  you 
ever  saw  bim  before  that  day?  I  would  not 
swear  that  I  bad. 

Re-direct  esamination,  by  the  Counsel  for  the 
prosecution. 

Did  you  understand  the  last  question  o?  two 
tliat  was  aFked— do  yon  mean  to  say  you  bad  never 
seen  Captain  Tolar  before  you  saw  him  fire  that 
pistol  ?  I  said  I  would  not  swear  whetlier  I  had 
seen  hira  before  or  not.  Have  you  any  doubt 
about  it  being  the  luan  that  sits  there  now? — 
None  whatever  ;  Ihavereenhim  very  frequent'y 
since  and  talked  to  him  since.  And  that  is  the 
in m  whether  you  knew  him  well  before  or  not? 
Yes.  sir.  Sam  Phillips  is  your  maternal  uncle 
as  I  understand  ?  Yes,  sir.  He  is  your  moth- 
er's brother?  Yes,  sir.  Y/hy  haren't  you 
talked  with  him  about  your  evidence  since  you  have 
been  here?  Weill  sir,  because  I  told  you  when 
1  g-ave  in  my  evidence,  that  I  would  not  do  it. 
You  promised  me  you  would  not  do  it?  I  prom- 
ised that  upon  my  word  and  honor  I  woiild  not. 
You  kept  that  piomise?  Yes,  sir.  You  speak 
of  having- mentioned  who  it  was  fired  that  pistol 
thj  very  day  it  occurred,  and  you  said,  among  oth- 
fis,  you  told  it  to  old  John  Maultsby  ?  Yes,  sir. 
What  did  John  I\raultsby  say  to  vou  when' you 
told  him  V  He  told  me  not  to'say  anything  a6'iut 
it.  He  told  you  to  kecr)  your  peace  upon  that 
subject?  Yes.  s;r.  I  understand  you  to  sav 
you  had  talked  it  over  with  your  uncle  at  that 
time  ?  I  don't  knovv"  that  I  'did— I  doa'E  think  I 
(iid.  Your    best    impression  is    that  you    did 

aot?  Yes,  fir.  AVhen  you  say  you  gave] 
The  same  evidence— you  told  the  same  storv  I 
that  you  did  here  to-day,  do  you  mean  you 
stated  all  the  particulars  with  "the  same  full- 
ness that  you  have  on  this  examination? — I 
2s"o,  sir  ;  i  just  simply  told  Air.  Maultsby  who  done 
the  shooting.  fit  was  in  a  sentence  or  two? 
Yes,  sir.  And  he  advi.sed  you  to  hold  your 
peace  ?  Yes,  sir  ;  he  might  "have  asked  me  "who 
i^hot,  and  I  told  him,  and  'he  told  me  to  say  no 
more  about  it.  As  I  unde  stand  you,  when  vou 
saw  thit  pistol  elevated  and  ready  to  tire,  your 
whole  attention  was  absorbed  by  it,  so  that  at'that 
moment  you  cannot  exactly  tell  who  was  near  it, 
and  that  as  soon  as  it  did  lire  your  attention  was 
immediately  attracted  to  the  point  t(j  which  it  was 
directed,   the   negro?  Yes,   sir.         Vrhen    did 

yoixflrst  see  Sam  Phillips,  was  it  duHng  the  time 
the  pistol  was  olevatod,  or  after?        I  think  it  was 
immediately  afte'-.     I  won't  he  positive  whether 
that  wasimmediately  after  or  before  ;    it  was  very 
near  the  same  time.        You  can't  say   whether  it 
was  immediately  after  or  before?        No,  sir.     Did! 
von  see   any   pi"stol   in  his   hand    at   that    time?' 
Yes.  sir.         Was  it  the  sam«  pistol  ynu  saw  in  his  t 
hand  that  you   saw  afterwards  ?      '  I   would   not  } 
.-•wear  it  was  the  same  p'stol  ;  it  wa^     a  pistol   of  i 
the  same  general   charactf^r.     There  v/as  no   mark  I 
on  it  that  I  knowed  that  I  couH  swear  to  its  b  dng 
the  same  pi--tnl.    What  did  you  do  after  ihisnesrro  | 
was  shot — did  you  go  up  to  fook  at  him?         Yhs.  | 
sir.         Did  you  and  Sam  Phillips,  leave  the  crowd 
together?        I  don't  know  that  m'o  wenttogether.  ' 
i  walked  down  to  his  store  in  his  corapanv.         You  ' 
and  ha  walked  together  from  the  market  house?  ', 
Not    paiticularlj    right  together.         Was  he  in  ! 
your  presacce?  '     Yis,  sir.        So  that  you  cou'd  i 
ste  him  'oad  the  pistol,  or  unload  it  or  clean  it  ?  ! 
I  think  I  could  hivo  seen  him  done  either  if  he  bad  I 
dtsne  so.        Could  vu  have  eeen  him  ?        1  think  i 


I  I  could.  He  was  in  your  sight  pretty  much  ? 
I  Yes,  sir.  How  soon  did  you  leave  the  market 
I  liouse  after  the  shooting  ?  A  few  minutes  ;  as 
'  soon  as  he  shot  I  went  up  ,<ind  saw  he  was  killed. 
I  You  left  in  a  minute  or  two?  Not  that  soon. 
I  How  long  do  you  think?  In  such  times  as  that 
[  I  would  not  like  to  swear  positively  ;  1  don't  know 
I  how  long  it  wa-i  from  the  time  he  was  shot,  but  it 
j  was  short.  Wtcre  did  you  join  the  company  of 
I  Mr.  Phillips?  1  saw  him  walking  along,  and  I 
I  walkf-d  over  and  went  ondo'j^n  in  bis  company 
I  over  near  Taylor's  corner,  and  we  walked  on  down 
I  to  his  store.  Did  you  see  hi.s  pistol  before  he- 
left  ths  crowd,  besides  the  glance  you  had  at  it  ? 
No,  sir;  Did  you  examine  it  when  you  got  to 
1  the  store  ?  I  looked  at  it.  Did  you  see  whetb- 
;  er  it  was   losded  ?        Yes,  sir.  Were   all  the 

j  barrels  loaded  ?        Yes,  sir.        When  yousiw  the 
I  pistol  in  your  uncle's  hand  just  after  the  firing. 
I  what  was  he  doing  with  it:  how  was  he  holding  it.' 
I  I  don't    know   exactly  how     he   was  holding  it. 
!  Was  it  elevated  as  if  about  to  shoot  ?        He  had  it 
i  out  in  his  hand.         Y\''as  it  pointed  up.        I  don't 
I  know  how   it  was  pointed  exactly.        I  want  to 
know  wheth-'r  it  was  presented  or  not?        I  don't 
'  know  whether  it  was  presented,  or  whether  he  just 
I  had  it  in  his  hand.     I  would  not  swear  whether  it 
j  was  up  or  dov.-n.         You  saw  him    with  this  larga 
I  pistol  in  his  hand  just  about  that  time  y        Yes, 
I  sir.        Did  you  see  any  smoke  come  from  the  pistol 
]  b.-irrel.  or  smoke  from  the  tube  ?         No,  sir.      Did 
I  it  strike  you  at  the  moment   that   be  might  have 
i  been  the   man  that  fired   the   pistol?        No,   sir. 
!  You  saw  the  man  who   tired   the  pistol  ?        I  did. 
How  many  pistols  were  shot  ?        Only  one.     You 
saw  tiaat  lired  ?        Yes,  sir.        It  is  impossible  for 
you  to  be  mistaken  about  it? 
you    have   entertained    that 
moment  it  took    place   until 

William  II.  CAnPE>"TEK,  a  -witness  for  the 
pro.sc  cut  ion,  after  having  been  first  duly  sworn, 
testified  as  follows  : 

Examined  by  the  Counsel  lor  the  prosecution. 
What  is  your  name?  William  H".  Carpenter. 
Do  yon  "remebiber  the  day  Archy  Beebee  M'as 
killed  '  Yes,  sir.  Tv'hcre  were  you  living  then  ? 
I  T.as  living  at  Mr.  Brandt's  cotton  factory.  In 
Fyetteville?  Yes,  sir.  Were  you  working 
there  ?  Yes,  sir.  YT'ere  you  near  the  market 
house  at  the  time  he  was  killed  ?  I  had  been 
lip  at  the  ware-house  b.aling  j-arn  and  was  re- 
turning; I  had  got  through  and  started  back  to 
the  mill,  ju.st  as  he  come  out  to  go  to  the  guard 
house.  Did  you  go  through  the  market  house? 
Yes,  sir,  I  came  out  of  the  east  end  and  turned 
around  towards  Avhere  Mr.  Davis'  store  is,  and  I 
heard  a  pistol  fired,  and  I  looked  around  and  I 
saw  William  Tolar  coming  around,  and  he  put 
a  pistol  uudcrbis  clothes, "down by  hi.s  right  side. 
Was  that  after  the  filing?  Yes,  sir,  the  firing 
of  the  gun  made  mc  turn  around,  and  I  saw 
him  pass  betwixt  me  and  the  out  edge  of  the 
crowd.  Tiic  gun  went  oH',  and  that  attracted 
your  attention  ?  Yes,  sir.  You  passed  tl'rough 
the  market  house  from  the  west  end  to  the  east 
end?  Yes,  .sir.  You  went  around  the  crowd? 
Yes,  sir.  You  went  through  the  big  arch  ? 
Yes,  sir,  and  stayed  there  in  fnmt  of  the  little 
arch,  and  Avhile  1  was  standing  there,  the  pistol 
went  oil".  You  turned  and  looked  in  the  direc- 
tion you  saw  Tolar  coming  ?  Yes,  sir,  he  pass- 
ed before  my  eyes  and  I  saw  his  hands,  and  ho 
]nit  the  pistol  away.  What  did  he  do  then  ? 
lie  turned  and  we"'ut  around  and  Blood  against  a 
bench.  Outside  of  the  arch?  Yes,  sir.  Did 
vou  ro  oil'  then  ?       1  went  dov,  a  to  the  mill. 


It  is,  sir.  And 

opinion    from    the 
now  ?         Yes,  sir. 
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Cross  examination  by  the  Counsel  for  the  ac- 
cused : 

You  say  you  Tvcrc  living  witli  Mr.  Brandt. 
Yes,  sir,  1  worlcod  at  his  Inctory.  Arc  you  at 
worlc  there  now  ?  1  am  wlicu  I  am  home,  sir. 
The  day  tlic  shootini?  took  jilace  you  had  been 
:'.t  work,  at  the  v.-are  liiiuse  tliat  day  baling  yarn. 
Ton  came  ui>  to  tlu^  west  end  of  the  umr-<ct 
house,  and  passed  immediately  througli  'i  Y'cs, 
Kir.  Was  there  any  crowd  in  t!ie  market  house, 
then?  The  crowd  was  about  i;uiii.tj  around — 
they  vcrc going  around  with  t!:e  man.  Did 
vou  stop  at  all .'  I  did  not  stop  until  the  firing 
struck    mv    attention.        You     were     walking 


Did  you  see  any  other  pistol  there  ?  That  is 
all  the  one  I  saw.  Did  you  sec  the  smoke  of 
the  pistol"?  I  never  noticed  for  that  .sir;  itsorr, 
of  .seared  me  a  little.  The  llring  frightened 
you  y  Yes,  sir.  How  near  was  Tolar  to  yon  V 
I  suppose  as  nigh  to  me  as  that  table.  About 
twelve  or  fifteen  tcety  About  that  diotance; 
about  some  ten  or  lifteen  feet.  How  lar  was 
he  from  Beeboe?  Well;  I  s-iiould  think— I. 
don" t  know  exactly  how  far.  ./\ bout  how  far? 
I  caivt  come  at  t!ie  distance.  Uau't  you  como 
witliin  ten  feet  of  it  ?  1  suppose  I  might  como 
within  ten  feet  of  it ;  I  dont  know  how  tliiek  thw 
crowd  v.as;  he  was  outside  of  the  crowd.        A 


Through  siowly  ?      I  was  walking  slowly.      Very  |  large  crowd  there?        A  hundred  and  morel 

fIowIv,  or  vour  moderate  gait .'        Just  an  ordi- I  reckon.        AVhitc  and  black  ?        All  togetiier. 

luary  gait.  "     When  yon  got  info  tlie  west  end  I      Re-direct  examination  by  the  Counsel  for  the- 

of  the  market  house,"  did  vou  BecBechue?        I    prosecution. 

(lid  not.      "Wliere    was    he".'        lie   was    in  the  I      Did  you  notice  what  sort  of  a  pistol  that  was? 

crowd.        They  were  going  out  when  yon  came  ;  I  could  not  tell ;  it  was  a  repeater  of  some  kind ; 

to  the  west  en  i  ?        Yes,  sir.       Just  as  you  got  to  !  I  could  not  tell  what  it  was. 

the  west  end,  tht^y  were  ^oing  ont  of  the  east  end  ?  i      Dtncax  N.  MtLt:AX,  a  -w  itness   for  the  prose 


No;  I  was  neiir  about  halt  way  of  tli3  market 
lioust!  wlrr!Svt''ey  were  coming  down  the  etejis. 
You  did  n<it  liee  iV'sebee  ?  I  p.ever  noticea  for 
bim,  sir.  Was  there  a  huge  crowd  in  the  market 
house  tliea?  There  was  right  smart  around 
about  there.        How  long  is  tiie  market  house  ? 


cution  having  been  first  duly  sworn  testified  as 
follow"s ; 

Examination  by  the  Counsel  for  the  prosecti- 
tion. 

What  is  your  name  ?  Duncan  N.  McLean. 
What  is  your  profession  or  pursuit  V         I  am  a 


1  don't  know,  sir.  Wtien  you  got  to  the  eai?t  end  i  school  teacher  by  profession.  Where  do  you 
where  waa  Beebee  ?  lie  waf3  right  back  of  that  I  resid.e  sir  ?  In  Fayetteville.  Are  yon  a  licensed 
corner,  as  you  turn  around  to  the  south  betwixt  minii^terot  the  Gospel,  sir?  No,  sir.  Were 
the  big  arnii  and  the  little  arch.  When  you  j  you  in  Fayetteville  at  the  time  Arcliy  Beebee  wan 
turned  the  arch,  (iid  you  look   in  the  direction  of  :  killed  ?     "  I  was  thpre  when  a  negro  was  killed  ; 


heehee?  No,  su:  I  kept  right  on  tov.ards  Mr 
Davis's  ;  the  way  I  had  to  go  to  the  factory. 
Where  v\'ere  you  standing  when  the  pistol  fired? 
Aboiit  five  ste]).-!  from  the  big  arch.  Were  you 
on  the  ground  ?  Ye  ' 
thing  aaid  whatever 


I  don  tknow  his  ra'iie.  Were  you  there  the 
day  the  negro  was  killed,  that  was  taken  up  uprn 
the  charge  of  an  assault  upon  Wiirs  Ma^eey  with 
an  attempt  to  commit  rape  ?  Yes,  s-ir.  Did 
Did  you  hear  any-  |  you  know  his  name  was  Arehy  Beebee  ?  I  n^ver 
No,  sir;    I  just  came  np.     heard  it  until  I  saw  it  in  tlie  paper.        There 


And  as  you  looked  around,  you  say  you  suw  j  havn't  been  other  negroes  killed  in  Fayetteville 
Captain  Tolar?  I  saw  him  pass  before  me ;  he  have  there  :  tliis  is  the  only  one  you  knov.'  of^ 
hai  the  pistol  in  hi.s  right  hand,  in  the  action  of  |  Yes,  sir  ;  I  think  it  i.s.  You  ^vere  in  Fayetteville 
putting  it  away.  He  was  walking  ?  Y'es,  sir.  I  at  the  time  ?  Y'es,  sir.  Where  were  yeu  at 
That  was  immediatly  after  tiie  firing?        As  quick  '  the  time  that  pistol  j\vas  fired?        I  W!;s  at  Mr,- 


as  I  could. turn  around.  You  had  your  eyes  on 
Davis's  corner '/  I  was  going  that  course,  and 
when  the  pistol  fired  I  turned  my  head  around. 
Tolar    was  walking  away?  Yes,  sir.  On 

which  gi<le  of  you  was  he;  the  right  or  left?      lie 


Newberry's,  sir.  That  is  .Mr.  Newbr  rry's  store 
on    Person    street?  Y'es,   sir.        How    many 

stores  down  from  the  market  hi.use  ?  It  is  two 
stores.  On  the  lelt  hand  side  uf  the  way  ?  It 
is  the  second  store  on  the  left  liand  aide    of  the 


waa  right  before  me,  His  right  side  was  to  you  ?  |  way  l''ou  were  in  that  store  at  the  time  of  thi?^ 
Yes,  sir.  He  hr.d  turned  and  was  walking  from  !  firing.^  Yes,  sir.  Where  were  you  stanrting 
Beebee?  He  was  walking  from  the  crowd  like.  '  in  the  store  ?  I  was  standing  at  the  window. 
He  had  his  buck  towards  the  prisoner?  Plis  i  Did  you  see  the  pistol  fired?  No,  sir.  How 
lelt  side  as  nigh  as   I  can  recollect.        He  was  I  did  you  know  it  was  tired  ?        I  heard  the  report. 


walking  towaiiia  llio  north  was  he?  Going 
around  towards  the  we.st.  towards  the  littlo  arch. 
Which  little  arcti  ?  The  little  treh  south  of  the 
big  arch.  Did  yc-usee  Beebee'?  I  saw  him 
afterwards.  Wi.ere  was  he  lying?  About 
the  south  corner  of  the  market  house  on  the  side 
walk.  When  yon  saw  Captain  Tolar,  ho  was 
walkini;  towards  tho  siiia!!  nrcl)  tliat  is  south  of 
the  laryc  are!i  ?  Y'es,  .'iir.  He  iitirt  his  ri'.jh' 
side  toward.s  jou  ?  Ye,^,  sir;  when  I  saw  him 
he  was  putliuj;  awdy  t'le  (.i^lol.  Was  anybody 
Q'Oundhim  then?  I  don't  thinic  tbera  was"; 
i.obody  that  I  noticed.  Auy  body  near  him? 
I  don't  know  si.  ;  whether  there  wfire  or  n-it 
Did  Toinr  nut  this  [..istol  in  a  puckf.t  ?  f  don't 
know;  I  just   saw  as   he   r;ied   up   his   coi.t  or 


and  I  saw  the  smoke,  and  if  I  am  not  mistaken  I 
saw  the  blaze.  Then  you  did  see  it  fired  ?  I 
did  not  see  the  pistol,  but  I  saw  the  smoke.  You 
saw  tile  act  of  firing?  I  did  not  see  the  pistol  ; 
I  hoard  it  and  saw  the  smoke,  and  if  I  am  not 
mistaken  I  saw  the  blaze.  But  did  not  see  the 
pistol  fired  ?  No,  sir.  Who  fired  that  pistol  ? 
I  don't  know  sir.  Didn't  you  see  the  m.-^.n  that 
fired  it  ?  I  might  have  seen  him  iu  the  course 
of  lime,  but  I  did  uot  see  him  at  the  time  he  fired 
it.  Y''ou  did  not?  No,  sir.  Had  you  been 
111  the  crowd  before,  that  day  ?  '  Yes,  sir.  Wei  a 
you  there  before  the  pistol  was  fired  ?  Yes,  sir. 
What  did  you  go  there  for?  I  went  (here, 
thint:ii  gl  would  liear  some  of  the  lii.-il.  Did 
you  attempt  to  g'>  up  ,=!tairs  to  heai  the  trial  ?        I 


wuatcver  uo^iad  on,  be  was  in  tne  act  of  putting  j  w=nt  ne;ir  the  stairs  ;  I  wna  told  I  could  n^jt  go  up. 

Howlong  were  you  there?  Probably  about  fivn 
minutes.  W'ho    was    there    when    you    were 

there?  I    don't    know   fir.  Not    a   sor.i? 

Yes,  sir,  there  was  a  good  many  there.  Not  a 
soul  that  you  knew  ?  Thei-e  was  a  great  many 
persons  there  that  1  knew — but  it  has  been  some 
time,  and  I  don't  remember  who  wa.s.       Haven't 


it  away.  He  had  on  a  si. awl,  hadn't  he?  1 
uevur  uoticfcd.  Y'ou  say  you  know  him  very 
wpil  ?  Yes,  sir;  I  have  &f>..n  hiiu  sell  beef  under 
there  very  frequently.  That  js  all  you  saw — 
you  did  not  see  v.-ho  tired?  No,  sir.  But  you 
did  see  Captain  Tolar  with  the  pistol  ?  Yes, 
Bir.        Did  you  see  Mr.  Phillips  ?      1  did  not  sir. 
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you  memoiy  enough  to  recall  a  eingle  face?  I 
have  a  very  good  memory.  Have  you  attempted 
to  exert  it?  No  sir.  Haven't  you  reiVained 
from  exerting  it  ?  No  sir.  Exert  it  now  and 
see  if  you  can  recall  a  single  face  in  that  crowd, 
when  you  Avere  there  five  minutes?  1  don't 
remember  a  single  person— if  I  had  been  called 
on  a  short  time  aitei  wards,  1  might  have  remem- 
bered. You  went  in  that  crowd  and  remained 
in  it  five  minutes,  but  you  can't  remember  a  soul 
that  was  there?  I  cannot.  Then  you  left 
the  crowd?  Yes,  sir.  Did  you  go  back  afLer 
the  pistol  was  fired  ?  I'es.  sir.  Were  you  in 
the  crowd  again?  Yes,  sir.  Immediately  af- 
ter the  pistol  fired  ?         I   went  up  to  look  at  the 


betore  tbe  negro  came  down  ?       1  did  not.      Do 

you  know  Captain  Tolar?  I  do,  sir.  Did  yon 
know  him  atthattimti?  Yes,  sir.  You  know 
him  well  ?  Yes,  sir.  Did  you  see  John  Maults- 
by  or  Ed.  Powers?  I  have  no  recollection  of 
seeing  either  one.  Or  Sam.  Hall.?  No,  sir. 
Henry  Sikes  ?  No,  sir.  Wei'.,  did  you  see  the 
negro  on  tlie  stairs  when  he  was  coming  down? 
1  did,  sir.  Do  you  remember  who  was  in  charge 
of  him  ?  The  Sheriff  and  police.  ("an  you 
name  them  ?  1  know  two  of  them,  Mr  Wemysa 
and  Faircloth.  Did  you  notice  whu  came  down 
first?  T  did  not  sir.  Did  you  notice  which 
side  Mr.  Wemyss  was  on  ?  I  don't  recollect,  sir. 
You  saw  him  in  a  group  of  officers;  you  can't  pre- 
■       "      sir.        But  Hardie 


nei.ro.        Was  that  directly  after  the  pistol  was  I  tend  to  locate  them  ?        No,  .     ,,    ,     . 

fired?        Ye«   sir.        Who  was   there  then?        I  I  find  Wemyss  and  Fancloth  were  m  that  group  .'' 

Yes,  sir.  Was  any  assault  made  on  him  beiore 
he  reached  the  bottom  of  tlie  steps.^  I  did  not 
see  anything  of  the  kind.  Was  any  assault 
made  on  him  before  lie  got  out  side  of  the  market 
house.'        I  did  not  see   any.        What  was   tho 


don't  remember.  Was  any  person  ?  I  saw  a 
great  many  persons,  but  I  don't  remember  any  par- 
ticular person  that  I  saw  directly  after,  except 
sheriff  Hardie  and  Wemyss  and  Dr.  Foulkes.        I 

want  to  know  whether  you  recognized  any  faces  ... 

at  that  time.?        No  other  faces  but  those  three.    fi''st  thing  you  saw    in   the    way    oi  an  assault? 


They  were  your  acquaintances  and  neighbors  ;  J"st  as  he  turned  the  coiner,  the  crowd  rushed  at 
it  was  not  a  crowd  of  strangers  that  had  come  to  j  h™  '  ^"^'^"^  person,  I  don't  know  who,  demanded 
the  town  for  the  purpose  of  sacking  it  ?  No,  |  the  prisoner  ;-the  sheriff  refused  to  give  him  up 
sir  :  I  knew  them  probably  at  the  time.  But  and  just  at  that  time  the  crowd  rushed,  and  I 
you  can't  recall  asint'le  face?  I  don't  remem-  turned  my  head,  and  I  saw  Captain  Tolar  stanomg 
bera  single  face  that  I  saw.  Is  this  all  you  there  with  a  navy  repeater,  or  a  large  C-lt  s  re- 
know  about  this  affair  ?        I  think  it  is,  sir.  |  peater,  m  l.is  hands  :  I  saw  him  in  a  shooting posi^ 


Raleigh,  N.  C,  Aug.  2,  1867,  U  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. Present  all  the  members  ot  the  Commis- 
sion, the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  ail  the  accused  and  their  Counsel. 

Tlie  reading  of  the  testimony  taken  yesterday, 
■was  waived, there  beiny;  no  objeetion  thereto. 

Yesterday's  pr:>ceedmg3  were  then  read  and  ap- 
proved. 

WiLLiiM.  R.  Porter,  a  witness  for  the  prosecu- 
tion, having  been  first  duly  sworn,  testified  as  fol- 
lows : 

Examined  by  the  Counsel  for  the  Prosecution  : 

What  is  your  name?  'William  R.  Porter.  What 
is  your  age  ?  Sixteen  years  the  22d  of  next  Sep- 
tember. Did  yoa  live  in  Payetteville  last  Febru- 
ary ?  I  did,  sir.  AVere  you  present  at  the  market 
Louse  when  Archy  Beebee  was  killed  ?  1  was,  sir. 
How  came  you  there  at  that  time?        1  had  been 


He  was.  There  was  a  confused  rusli?  There 
was.  I'ou  looked  to  your  side  ?  I  did.  sir. 
To  your  left  and  front  was  it  ?  Y'es,  sir.  There 
you  saw  Captain  Tolar  in  a  shooting  position? 
He  Avas.  Was  he  stoopiog  at  all  ?  He  was. 
Slightly  bent  ?  Y'es,  sir,  sliglitly  bent.  How 
close  was  he  to  tlie  prisoner  Beebea  ?  About 
live  feet,  as  near  as  I  can  come  at  it.  Was  he 
standing  on  the  pavemert  or  otl?  About  two 
feet  and  a  half  or  three  feet  to  my  left.  You 
saw  the  negro  fall?  I  did,  sir.  Did  you  see 
what  became  of  Captain  To!ar?  I  did  not,  sir. 
Did  you  see  him  afterwards  before  he  left  the 
crowd?  I  did  not,  sir.  Did  you  see  any 
thing  of  !Monk  Julia  afterwards?  I  don't  have 
any  recollection  of  seeing  him.  Do  vou  remem- 
ber seeing  Tom  Powers  ?  I  saw  him  before  the 
thing  occurred,  but  not  afte'-wards.  How  long 
did  you  remain  alter  he  shot?  1  remained  un- 
til the  body  was  sent  home.        Did  you   mention 


out  hunting  in  the  morning,  and  seeing  a  crowd  |  to  any  one  that  day  that  you  bad  seen  this  thing  ? 
there  I  went,  np.  \Vhile  you  were  out  hunting  I  told  my  father  that  evening.  What  advice  did 
did  vou  spe  any  of  these  prisoners  at  the  bar?  I  he  give  to  you  ?  lie  told  me  not  to  say  anything 
saw^ilor.k  Julia  in  the  morning.  Did  you  have  ;  about  it.  And  you  have  accordingly  held  y(,ur. 
any  convers.ation  Vtith  him  about  the  charges  !  peace  since  then  ?  I  have,  sir.  Did  you  hear 
against  Archy  Beebee  ?  1  did  not  have  any  ;  any  exclamation  in  the  crowd  when  the  shootmg 
conversation  with  him  ;  he  told  me  about  this,  me  ;  took  place?  No,  sir.  None  that  you  reccl- 
smd  George   HoUingsworth.  What    did  Monk  |  lect?        Nothing  to  my  recollection.        Did_  you 


Lave  to  say  at  that  time?  He  said,  "Archy 
had  got  into  a  dilliculty,  and  if  it  was  proved 
against  him  it  Avuuld  go  very  hard  with  him." 
Y'ou  had  been  huutiug,  and  came  up  to  the  market 
house  where  there  was  a  crowd  ?  I  did,  sir. 
Was  Archy  Beebee  up  stairs  at  the  time  you 
reached  the'crowd  ?  He  was.  How  long  after 
you  got  there  before  he  came  down  ?  A  bout  fif- 
teen minutes.  Where  were  you  standing  betore 
he  cimo  down?  I  wnsatanding  at  a  tr'-e  right 
in  the   centre  of  tbe   arch.  Did   you   remain 

there  until  he  came  down?        I  did,  sir.        Who 


see  any  weapons  m  the  crowd  that  day  ?  I  saw 
Monk  and  Tom  Powers  have  a  knife.  What 
sort  of  a  knife  had  Monk?  I  suppose  it  was  a 
pocket  knife  ;  he  was  whittling  a  stick  before  the 
thing  occurreii.  Before  the  negro  came  down? 
Yes,  sir.  When  was  the  time  you  saw  Tom 
Powers  have  a  knife  ?  Before  the  negro  came 
down.  Was  it  open?  It  was,  sir.  Dojoii 
rememb-:;r  which  hand  he  held  the  knife  in  ?  1 
do  not,  sir.  Was  it  before  the  man  cime  down 
staiiB, — immediately  before?  Ye.?,  [sir.  I  was 
only  there  fifteen  minutes  before  the  man  came 
down  stairs.         Hov/-  long  before  the   man  camn 


did    you    see     in    the     crowd   that    you    recog- 
nized,   before  the    negro     6ame    down,    any   of    do. vn  that  you  Baw  Tom  Powers  with  this  knife? 
tni'Sy  pvi- oners  at  the  t^ar?        I  saw  Tom  Powers  '  Ten  minutes,  I  suppose.     I  was  tht're   about  five 
and  Mi;nk  Juli-?..        Dj'I   you  oci    Ciptain  T 


minutes  before  I  saw   'I'" 


You  spoki 
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of  having  heard  some  ono  demand  the  prisoner — 
(•lo  you  know  what  words  wore  used?  lie  said 
"  1  demand  the  prisoner."  Could  you  .epoak 
with  certainty  whether  it  was  "  I  demand, "or  not 
—don't  you  recollect  the  exact  Avords?  was  it  not 
"  we  demand  '/"  I  don't  recollect  whether  it 
was  "wo"  or  "I."  I  rpcollect  it  w;i3  "demand  the 
prisoner."  Do  you  know  wliose  voice  that  was? 
I  do  not,  sir.  Did  you  seelrom  whencoit  came? 
I  did  not,  sir. 

Cross  Exaniinalion  by  tho  Counael  lor  the  accus- 
ed: 

When  were  you  (-ubpncnaed  ns  a  witness  for 
this  case  ?  Tho  ti'Jth,  sir.  Tho  i."Jth  of  July  V 
Yes,  sir.  Wiieio  was  the  man  you  call  Monk, 
the  tinui  you  speak  of  liavinf^  met  you  liunlinjj 
tliatdayV  llo  was  dmvn  in  Camelton.  i)() 
you  remember  wlint  day  of  the  month  it  way  V 
I  did  not;  I  knew  it  was  in  February,  I  don't 
know  what  day  of  tho  month  it  was.  Do  you 
remember  what  day  of  tlio  week  itwa.sV  1 
tliiuk  It  was  onBioiiday,  sir,  lam  not  cot  tain — yoa, 
sir,  it  was  on  Monday.  You  .say  that  Monk 
told  you  that  this  man  I?eebeo  had  bi'i-n  accu.sed 
of  an  attempt  to  commit  a  rape  u])on  Miss  Mas.sny, 
and  I  hat  if  it  waa  proved,  it  would  f;o  linid  with 
him  V  Yes,  fir.  You  heard  no  threats  of  vio- 
lence towards  tiie  prisoner .«'  No,  pir.  That 
was  all  he  said  ?  That  was  everything;  he  told 
me.  I  think,  you  stated  you  were  not  there 
when  f ho  prisoner  was  carried  up  into  the  market 
house?  I  was  not,  sir.  That  you  (;ot  there 
about  fifteen  minutes  before  he  was  brou'jht  down? 
I  did,  sir.  And  you  took  your  stand  out  from 
tho  main  arcli  and  jibout  tv.-o  or  three  feet  Ironi 
the  pavement  ?  About  two  and  a  halt  or  three 
foetl  think.  Did  you  move  about  any,  or  did 
you  keep  your  position  all  the  time?  I  stood 
right  there.  Stood  still.''  I  did  sir.  Per- 
fectly still  ?  Till  tho  crowd  lUshcd,  and  llicy 
pushed  ma  forward,. and  I  got  baek  to  the  same 
place.  I  think  you  say  you  saw  notliing  of  tlio 
rushes  made  at  the  prisoner,  v.-hicdi  were  made  at 
liim,  until  he  had  passed  out  of  the  market  house  ? 
Nothing'.  Did  you  see  the  prisoner  at  the  time 
ho  was  shot?  No.  sir.  I  saw  Captain  Tolar,  at 
the  time  tho  pistol  lircd;  I  saw  the  man  fall. 
And  Capt.  Tohir  was  on  which  hand?  Ou  my 
Iclt.  To  your  front  or  to  your  rear  ?  On  my 
Iclt  and  front.  How  far  was  Capt.  Tolar  oU' 
from  you  ?  About  tv.-o  and  a  half  or  three  loot. 
That  would  carry  him  from  live  or  si.x  feet  oil 
from  tlic  ]iavemcut  ?  No,  sir,  I  was  standini;' 
at  the  tree  that  i.s  nearly  at  the  edge  of  tho  pave- 
ment, Capt.  Tolar  was  about  two  and  a  half  or 
three  feet  from  me.  Then  how  far  was  Capt. 
Tolar  off  from  the  ed.t^'o  of  tho  pavement  ?  About 
two  and  a  half  or  three  foot.  He  was  not  furth- 
er than  that  ?  No,  sir.  I  was  standini,^  at  the 
edge  of  the  pavement  and  Capt.  Tolar  was  two 
and  a  half  or  throe  feet  to  my  left  and  front. 
Did  you  sec  hira  when  became  there?  I  did 
uot  sir.  What  was  he  doing  when  you  lirst 
saw  him  ?  Ho  was  in  a  position  to  shoot.  Sta- 
tionary? Iicwassir.  Was  not  rushing  for- 
ward? lie  was  not  sir,  Were  there  no  per- 
sons between  Capt.  Tolar  and  the  prisoner  ? 
There  was  some.  How  many  ?  I  dont  know- 
sir;  there  was  both  black  and  white.  A  good 
many  were  there?  Yes,  sir.  Aporosi'matc 
it,  say  how  many— ten,  fifteen,  twenty"?  I  sup- 
pose there  were  ten,  may  be  more.  How  many 
feet  Avas  Capt.  Tolar  from  the  prisoner  at  the 
time?  About  five  feet.  And  there  weie  as 
many  as  ten  persons  between  him  and  the  pris- 
oner? Yes,  Sir,  I  can't  say  whether  there  was 
that  many.  T/erc  those  persons  who  were  be- 
tween Ciipt. Tolar  and  the  rrisonei;^  still,  or  were 


they  moving  about?  They  were  moving  about 
Did  you  see  where  Tolar  drew  the  pistol  from  ? 
1  did  not  sir,  when  1  lirst  s.aw  liim  he  had  the  pis 
tol  in  his  hand.  When  yon  first  .s;iw  him  ii: 
what  position  did  he  have  the  pistol?  was  h" 
presenting  it?  Jle  was  presenting  it  towards 
tho  prisoner.  flow  long  after  yon  first  saA\- 
him  was  it  before  yon  heard  tho  report  of  the  pi;;- 
tol?  It  might  have  lieen  a  minute,  1  kept  inv 
eyes  on  him.  Do  you  think  it  wa.i  a  minute"'' 
It  might  ♦lavc  been,  or  it  might  have  been  less  , 
It  was  very  short  1  know."  What  is  your  im- 
pression about  it;  that  >t  was  a  minute,  uioro  oi 
li'Ss.'^  It  was  a  miniito,  more  orlepa.  And 
during  that  time  Tolar  stood  there  with  tho  pistol 
presoiiled.''  llo  did  sir,  moving  it  about  to  get 
a  chance  to  fire.  Those  persons   who   were  in 

front  of  Tolar,  between  Tolar,  and  tho  pri.';oner 
did  they  lean  aside  to  tho  rij^lit  or  left  .^  They 
were  moving  backwards  and  forwards.  You 
saw  no  leaning  aside  of  those  pcr.ions  m  front  oi 
Tolar.'?  I  did  not.  sir;  I  saw  Tolar  moving  tho 
pistol  to  get  a  place  to  shoot.  Did  that  occur, 
or  did  it  not,  that  tho  persons  in  front  of  Tolar 
loaned  forward,  to  tho  right  or  ii»rt?  No,  sir. 
It  did  not  occur  ?  No,  sir.  Mr.  Porter,  who 
was  standing  on  the  left  of  Captain  Tolar?  I 
do  not  know,  sir.  Who  was  standing  iu  front  of 
Captain  Tolar?  There  woro  some  persons  be- 
tween him  and  the  prisoner  ;  I  don't  know  who 
they  were.  Who  was  standing  on  tho  right  of 
Capt.  Tolar  except  yourself  ?  There  were  some 
colored  men,  I  do  not  know  who  tliey  were. 
Can't  you  name  ono  of  them?  I  cannot.  I  did 
not  know  them.  Who  was  standing  in  the  rear 
of  Capt.  Tolar  ?  There  were  men,  1  do  not  knoiv 
who  they  wore.  I  a'-k  you  if  you  can  give  tho 
name  of  a  single  man  in  that  crowd,  who  was  any- 
where about  Captain  Tolar  at  that  time?  I  can- 
not .'fay  sir.  Why  was  your  attention  attracted 
to  Captain  Tolar?  When  the  crov.d  rnshod,  I 
turned  around  and  saw  Captain  Tolar  with  a  pis- 
tol in  liis  hand;  and  I  kept  my  eyes  on  him. 
And  that  was  the  only  reason  why  your  attention 
was  attracted  to  him  because  ho  had  a  pistol  ? 
Y'es,  sir.  Did  you  see  anybody  else  have  a  pis- 
tol ?  I  did  not  sir.  Either  before  or  after  the 
occurrence?  I  did  not  not  sir.  l'"ou  say  you 
turned  yourscH";  which  way  were  you  looking  be- 
fore you  turned  ?  I  was"  looking  at  tho  prisoner. 
What  caused  you  to  turn  so  as  to  look  to  your 
rit  lit  hand  upon  (lapt.    Tolar?  Capt.    Tolar 

was  to  my  left.  What  caused  you  to  turn  to 
your  left?  Nothing,    only      tho    crowd     and 

the   rush.  How    far    was    Tolar    from  vou  ? 

Two  and    a   half   or    three    feet.  Did    Tolar 

make  any  remark  ?  I  did  not  hear  him  sir, 
I  v,as  there  but  a  short  time  before  the  thing  oc- 
curred. I  mean  immediatelv  before  the  shoot- 
ing, did  Tolar  make  any  remark?  I  did  not 
hear  him  make  any  remark.  Did  you  sec  Tolar 
push  the  crowd  ofl'  from  him,  right  and  left  ?  T 
did  rot  sir.  Did  you  boar  him  say  "stand  back  " 
or  anything  of  that  sort?  I  did  not.  Were 
vcu  near  enough  to  have  heard  him  ?  Yes,  sir. 
Were  you  nearenou;rh  to  have  seen  him  push  the 
crowd  back  if  he  had?  I  was  sir.  Can  you 
state  positively  whether  he  did  or  did  not  ?  He 
did  not.  Jlr.  l^orter,  I  understand  you  to  say 
that  you  saw  the  flash,  and  heard  the  report.  "I 
did  sir.  Do  you  swear  positive,  vdthout  any 
doubt,  that  it  was  Tolar  that  fired  the  pistol  there 
that  day?  I  do  sir.  You  swear  that?  I 
do  sir.  Were  you  excited.  No,  sir;  I  was 
perfectly  cool.  And  Tolar  shot  him?  Ue 
did  sir.  And  nobody  else  shot  him  ?  No  sir. 
And  you  can't  be  mistaken  about  it  ?  No,  sir ; 
I  cannot.        What  did  he  do  after  he  .<;hot  him  '/ 


Gd 


PEOCEEDIKCiS  OF   A   MILITARY   COMMISSION:, 


I  don't  recollect;  I  went  closer  to  the  prisoner  to 
see  the  man.  Uow  long  was  it  after  that  pistol 
was  fired  before  you  moved  up  towards  the  pris- 
oner? It  might  have  been  two  or  three  min- 
utes or  five  minutes.  That  two  or  three  or  five 
minutes,  what  was  Tolar  doing?  I  did  not  see 
Tolar  any  more,  I  took  my  eyes  off  of  him,  as  soon 
us  he  fired.  You  didn't  looli  at  him  any  more  ? 
No,  more.  You  don't  know  wliat  he  did  with 
the  pistol?  IS  0,  sir.  You  don't  know  which 
way  h.o  went?  I  do  not  know  sir.  ♦  And  all 
you  know  about  this  aftair  is  the  single  isolated 
circumstance  that  Tolar  shot?  He  did  sir. 
And  that  is  all  you  know?  Yes,  sir.  Mr. 
Porter,  was  there  anybody  between  you 
and    Captain     Tolar?  There     might     have 

been  two  or  three  colored  men.  You  don't 
know    their    names?  I    do   not   fir.  Do 

you  know   John   Armstron2:  ?  I    do    not, 

sir.        Have  you  never  seen  him  ?        If  I  did  I 
did  not  know  him.        Did  you  sec  the  prisoner 
just  about  the  time  he  was  shot?        N6,  sir,  I 
"was  looking  at  Captain  Tolar  when  the  pistol 
flrcd.        And  when  you  turned  your  eyes  on  the 
prisoner  was  he  then  standing  eroct  or  was  he 
sinking  ?        lie  was  falling  back.        Who  were 
nearest  him  at  that  time  ?        The  police,   I  be- 
lieve, sir.        Do  you  know  Hardle,  the  Sherifl' 
of   Cumberland  county?        I    do,    sir.        Was 
llardic  about  hini?        lie    was,  sir.        Where 
wasllardie?        He  was  to  bis  right  and  front. 
He  was  to  the  prisoner's  right  and  Iront  ?        Yes-, 
sir.        Ain't  you  mistaken  about  that?        No, 
sir.        Can  you  swear  to  that  positive  .^        I  do, 
sir.        Did  he  have  hold  of  him  ?        I  do  not  re- 
collect; I  did  not  see  him  have  hold  of  hirli. 
What  is  your  best  impression, — that  he  did  or  did 
not'?        I  think  he  did.        Where  do  you  think 
lie  had  him  ?        I  cannot  sn,y,  sir  ;  he  may  have 
had  him  by  the  collar.        You  mean  the  collar 
around  the  neck?      Yes,  sir.      If  he  had  him  by 
the  collar  did  he  have  him  in  front,  or  at  the  side  ? 
The  prisoner  was  to  the  rear ;  Sheriff  llardic  was 
to  his  right  and  tront.        And  you  think  he  had 
i\is  left  hand  where  ?        Either  on  his  shoulder 
or  his  collar,  I  cannot  say  which.        And   iif  in 
his  collar  it  was  about  the  Iront  part  of  his  neck '! 
A  little  to  the  right  of  the  front.       But  whether 
he  had  him  at  all  you  do  not  undertake  to  say  ? 
No,  sir,  if  he  had  him,  he  had  him  either  on  his 
shoulder  or  collar.        I  saw  the  left  hand  extend- 
ed towards    the    prisoner.        There    was  such 
a    crowd  you    could    not  tell  Avhether   he  had 
hold  of  him  or    not.        Was  not  there  a  great 
deal  of  noise,  and  a    great  deal  of  confusion? 
I  do  not  recollect  much  noise,  but  the  crowd  was 
'.>xcited.        Were  the}'  not  moving  about  r.apidly 
in  every  direction?        They  weic,  sir,  moving 
towards  the  prisoner.        Both  in  front  of  ToLar, 
.ind  between  the  prisoner,  and  in  every  other  di- 
rection?       Yes,  sir.        It  was  almost  impossi- 
ble to  tell  anything  that  w.as  done  there  that  day, 
wasn't  it  Mr.  Porter?        If  you  were  looking 
I'ight  at  a  man  and  saw  him  do  anything,  it  was 
not.        You  could  only  sec  that  which  you  were 
looking  at  directly  at  the  time;  you  could  only 
tell  about  that?        That  is  all  sir. 

FvC-dircct  examination,  by  the  Counsel  for  the 
prosecution. 

Mr.  Porter,  speaking  of  these  persons  you  say, 
to  the  number  of  aliout  ten  who  were  standing 
Ijctwcen  Tolar  and  Bccbcc  when  Tolaa-  tired,  do 
you  mean  they  were  standing  in  a  straight  row, 
one  behind  another?  No,  sir,  they  were  not 
standing  in  a  straight  row.  They'were  stand- 
ing to  his  right  antl  left  ?  Yes  sir;  to  his  right 
and  left.      '  You  mean  the  clustnv  of  men  that 


were  there  about  him,  would  amount  in  your 
opinion  to  about  ten?  Yes,  sir.  You  don't 
pretend  to  identify  the  number?  No,  sir,  I 
cannot.  You  don't  mean  as  I  luiderstand  you, 
tliat  Tolar  was  far  enough  off  from  Bcebec  for 
ten  men  to  have  stood  back  to  breast,  between 
Tolar  and  Beebce?  No,  sir.  The  Counsel 
for  the  defence  has  asked  you  if  certain  men  leaned 
arise.  You  say  there  was  no  man  that  did  lean 
aside  ?  There  did  not,  so  far  as  I  saw.  What 
I  want  to  know  is,  if  you  did  swe.Tr  that  it  did  not 
happen,  or  if  you  did  not  see  it  happen  ?  I 
did  not    see    it;happen.  I  UTideistand  you  to 

say  that  the  time  you  saw  the  man  with  the 
pistol  in  the  act  of  firing,  your  attention 
was  absorbed  by  it  ?  It  wss.  And  you  stepped 
aside  when  Tolar  fired  this  pistol — you  say  you  did 
not  see  anything  of  that  sort?  No,  sir.  Did 
I  understand  you  to  say  yosr  attention  was 
entirely  absorbed  by  the  man  with  the  pistol  ? 
you  kept  your  eye  on  that  man— thinking 
something  terrible  was  going  to  happen — until  the 
pistol  was  fired  ?  I  did  sir.  The  Counsel  baa 
asked  you  whether  Tolar,  in  coming  through  the 
crowd,  to  get  his  position  to  fire,  pushed  them  right 
and  left,  and  said  "  make  way  gentlemen,  "  or 
something  to  that  efi'ect?  I  did  not  hear  any- 
thing of  the  kind.  The  first  time  you  saw  Tolar 
waa  when  he  was  iu  the  act  of  shooting,  present- 
ing the  pistol?  Yes,  sir.  Ton  don't  know 
where  he  came  from?  No,  s'r.  You  don't 
know  how  he  got  there.''  No,  sir.  The  first 
time  you  saw  him  that  day,  was  when  the  pistol 
was  presented?  It  was.  You  think  you 
would  have  heard  tliis  exclamation,  it'  it  had  been 
made?  I  would.  Do  you  swear  positive 
that  it  did  not  take  place?  I  did  not  hear  it. 
Did  you  see  what  Tolar  did  with  the  pistol,  after 
he  fired  ?  I  did  not  sir.  Your  attention  then 
was  directly  turned  to  the  prisoner  ?  Yes,  sir; 
I  went  towards  the  prisoner.  The  crow"d  was 
thick,  and  it  was  flow  getting  there  ;  every  per- 
son wanted  to  see.  Was  your  attention  deeply 
absorbed  by  Tolar,  when  you  saw  him  about  to 
fire  that  pistol  ?  It  was  sir.  Do  you  think  it 
possible  that  some  one  in  the  crowd  may  have 
made  use  of  the  exclamation,  without  yon  hearing 

it  ?        I  did  not  hear    any  one But    when 

your  attention  was  attracted  to  the  pistol,  was  it 
possible  that  some  one  may  have  said  something 
that  escaped  your  attention  ?  I  could  not  say. 
But  you  heard  nothing  said  ?        I  did  not  sir. 

Bryant  Burkett,  a  witness  for  the  prosecution, 
having  been  first  duly  sworn,  testified  as  follows  •- 
Examined  by  the  Counsel  for  the  prosecution. 
What    is    your    name?  Bryant    Burkctt. 

Did  you  live  in  Fayetteville  at  the  beginning 
of  the    year?  Yes,    sir.  What    is    vour 

business  there?  Stilling  turpentine    for' Mr. 

Fishlcbate.  Did    you    know    Archy  Beebee  ? 

Yes,   sir.  Were    you    present  when   he  wa."* 

killed?  Yes,  sir.  Whcri  did  it  occur  ?  At 
the  southeast- corner  of  the  market.  In  what 
toivn,  sir.  Fayetteville.  What  time  of  dav 
do  you  think  it  was  ?  In  the  afternoon,  I  don't 
knov/  what  time.  What  time  did  you  go  up  to 
the  market  house?  I  was  there  nearly  all  day. 
I  was  there  before  they  brought  Archy  out  of  the 
guard  house.  Where  were  ycu  standing  when 
Archy  carce  up  from  the  guard  house?  I  was 
standing  about  the  north  cast  corner.  On  the 
povement  ?  Yes,  sir.  Who  was  with  Archy 
when  he  came  down  from  the  guard  house — iu 
charge  of  him  ?  I  don't  know  who  all ;  there 
wat  some  police  ;  Mr.  Bond  v.-as  along,  the  town 
constable,  and  Mr.  Faircloth,  the  policemen,  and  I 
don't  recollect  whether   SheriU  Uardie  wr^«  alons 
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Rt  the  time  V       You  recollect  Mr.  Bond  and  Mr. 
li'aircloth?         Yc^,   sir.  Were  thero  others? 

There  were  some,  but  I  don't  recollect  who  they 
were.  Did  you  notice  any  disturbance  in  the 
crowd  before  Archy  Beebee  went  up  stairs  ?  No, 
sir.  How  many  persons  were  there  when  Archy 
went  up  stairs?  Tlicre  was  a  large  number, 
a  hundred  I  guess  there  was  before  Archy  went  up. 
Were  there  more  when  he  came  down,  or  tewcr  ? 
There  was  more.  Did  the  crowd  grow  contin- 
uallv?  Yes,  sir.  You  noticed  no  disturbance 
in  the  crowd  before  Archy  went  up  at  aJl  ?  No, 
sir.  You  saw  him  fro  up  V  Yes,  sir.  Did 
these  officers  go  up  with  him  '^  Yes,  sir.  Ilow 
long  did  he  stay  up  stairs  ?  I  don't  know  exact- 
ly, it  was  Eomctbiug  like  an  hour  ;  it  might  have 
been  more.  While  he  was  up  stairs  where  were 
you  standing?  I  remained  there  a  short  time, 
and  then  stepped  over  to  Mr.  F'sLblate's  store,  the 
northeast  corner,  and  I  stayed  thora  about  live 
minute.^,  and  th^n  I  went  back  there.  I  walked 
about  the  center  of  the  market  house,  and  then 
came  on  through  the  big  arch  and  I  walked  then 
out  sorter  in  front  of  the  big  arch,  and  I  remained 
pretty  much  there  until  he  came  down.  When 
you  came  back  from  Mr.  Fishblate's  store  which 
trch  did  you  go  through  ?  The  northern  arch. 
And  came  through  the  market  and  stood  about  a 
little,  and  then  passed  in  front  of  the  east  arch  V 
Yes,  sir.  Ofi' the  pavement  or  on?  Olf  the  pave- 
ment. How  tar  ofi  the  pavement  ?  About  three 
ur  four  feet.  In  coming  through  the  market  house 
at  that  time  did  you  notice  who  was  in  the  market 
house?  No,  sir.  Can  you  mention  any  one 
who  was  in  there?  No,  sir,  I  don't  recollect 
Bedng  any  one,  only  Mr.  Powers,  I  recollpct  see- 
ing him  there.  Tom  Powers  ?  Yea,  sir. 
Where  was  he  when  you  saw  him  ?  He  was 
standing  sorter  at  the  big  arch  where  the  steps 
come  down  from  up  stairs.  Do  you  mean  on 
the  side  of  the  big  arch,  towards  the  steps  ?  Yes, 
sir.  Inside?  Yes,  sir.  Inside  of  the  big 
arch  towards  the  steps  ?  Yes,  sir.  Did  you 
SCO  any  one  standing  near  him  ?  No,  sir,  I  did 
not,  no  particular  one.  Did  you  see  anything 
peculiar  about  him?  No,  sir.  Ilewasetand- 
ng  there  ?  Y'e.",  sir.  Which  way  was  he 
facing,  towards  the  steps  or  arch  ?  Towards 
tlio  arch.  Was  he  looking  towards  the  arch  ? 
Yea,  sir.  Did  you  see  any  one  on  Becky  Ben's 
bench  ?  No,  sir,  I  did  not.  Was  Tom  Pow- 
ers the  only  one  of  these  prisoners  at  the  bar  you 
saw  there  that  day,  before  Archy  came  down  ? 
Yes,  sir,  he  is  the  oiily  one  that  I  knew.  You 
saw  neitlier  Monk  nor  Captain  To!ar  ?  I  saw 
Monk  when  they  were  coming  down  with  the  pris- 
oner. That  was  the  first  time  you  saw  Monk? 
Y'^es,  sir.  You  noticed  no  one  in  the  crowd  be- 
fore ?  No  sir.  Did  you  hear  any  exclama- 
tions or  threats  in  the  crowd  from  any  quarter  ? 
No,  sir,  noi)e  whatever,  until  they  came  dovrn 
with  the  prisoner.  Who  came  down  first — Miss 
Massey  and  her  mother,  or  the  prisoner?  Miss 
Massey  and  her  mother.  Who  came  down  with 
them?  Mr.  Bond  and  Mr.  Powers  went  with 
them  to  the  carrige?  Did  he  see  them  as  they 
passed  through  the  market  house,  or  did  they  call 
him  to  them  after  they  got  into  the  carriage  ?  I 
don't  know  how  Mr.  Powers  went ;  Mr.  Bond  went 
with  them.  When  was  it  you  noticed  Mr.  Pow- 
ers talking  to  them  ?  He  was  at  the  carriage. 
Y'ou  don't  know  whether  he  went  with  thom,  or 
was  called  there  ?  No,  sir*  Did  you  see  any- 
one else  go  to  the  c.irriage  ?  No,  sir.  Did 
Mr.  Powers  have  any  conversation  with  the  ladies 
at  the  carriage  ?  Yes,  sir,  I  think  ho  was  talk- 
ing with  them.  Do  you  know  what  waa  being 
said?        Did  you  hear  him   sav   what   was  being 


said?  No,  sir.  Did  the  carriage  then  drive 
ofl,  or  not?  Yes,  sir.  Where  did  Tom  Pow- 
ers go  when  tha  carriage  drove  oil'?  I  don't 
know  sir.  I  didn't  see  him  then  any  more.  You 
lost  sigiit'of  him  ?  Yes,  sir.  You  were  stand- 
ing still  in  the  same  place,  about  in  front  of  the 
archj'  Yes,  sir.  How  far  from  the  pavement? 
About  three  or  four  feet,  I  reckon.  When  Ar- 
chy came  down  stairs,  could  jou  seethe  stairs? 
Yes,  sir.  Was  it  while  he  was  still  on  the  stairs  ? 
No,  sir;  he  was  down.  After  he  got  down  an 
assault  was  made  by  whom  ?  Monk  was  cutting 
at  him  when  I  saw  him.  While  Archy  was  still 
in  the  market  house?  Yes,  sir;  he  was  just 
clearing  the  arch.  Did  you  see  any  one  else? 
No,  sir;  I  saw  a  good  many  others  around,  but  i 
don't  know  who  they  were.  Can't  you  namo 
any  of  them?  No,  sir,  only  the  meu  who  had 
him  in  charge.  Did  you  hear  any  voices  or  any 
exclamations,  or  any  demands  at  that  time  ? — 
Yes,  sir;  I  think  I  heard  voices  to  demand 
him.  Did  you  know  the  voices?  No,  sir; 
I  did  not.  You  heard  a  voice  demanding 
him?  Yes,  sir.  'What  were  the  words  used, 
can  you  tell  ?  I  think  they  said  "  We  demand 
the  prisoner,"  or  some  how  that  way.  Are  you 
confident  that  was  the  expression  used  ?  I 
think  it  was— I  am  not  sure  Was  the  prisoner 
given  up  to  them?  No  sir.  You  don't  know 
who  it  was  made  this  demand  ?  No,  sir.  Did 
you  see  any  one  with  weapons  at  that  time.''  I 
only  see  one  weapon,  the  one  that  Monk  had. 
Was  that  the  only  weapon  you  saw  that  day,  at 
that  time  ?  I  saw  a  pistol That  was  la- 
ter was  it  not  ?  Yes,  sir.  Was  the  pistol  you 
subsequently  saw,  and  Monk's  knife,  the  only 
weapons  you  saw  ?  Yes,  sir.  What  happen- 
ed after  Archy  turned  the  arch  and  came  down  ? 
Well,  I  saw  a  pistol  when  it  fired  off.  Which 
way  did  Archy  move  when  he  came  down  ?  He 
moved  around  to  the  right,  as  soon  as  he  cleared 
the  arch.  Going  towards  the  guard  house? 
Yes,  sir.  The  officers  etill  with  him  ?  Y'ea. 
sir.  Did  the  crowd  retreat  and  leave  them,  qui- 
etly? No.  sir.  Were  they  pressing  on  theifl 
all  the  time?  Yes,  sir.  lu  this  pressure  he 
worked  his  way  out,  facing  the  right  towards  the 
guard  house?  Yes,  sir;  the  men  that  were  in 
charge  of  him  were  carrying  him  out.  How  far 
did  he  get  on  the  pavement  before  this  pistol  was 
shot?  He  never  got  but  a  few  steps,  sir,  he 
was  very  near  the  corner  of  the  pavement  when 
he  was  shot.  The  south  east  corner  of  the 
pavement,  do  you  mean.?  Y''es,  sir;  the  south 
east  corner.  He  was  very  near  tliere  when  he 
was  shot  ?  Yes,  sir;  first  I  saw  a  pistol  and  then 
I  saw  it  fired.  You  saw  a  pistol,  and  then  you 
saw  it  fired?  Yes,  sir.  "\Vho  had  the  pistol  ? 
I  don't  know,  for  certain,  who  it  was,  Lad  it. 
Why  do  you  say  lor  certain?  I  can't  say, 
because  I  was  low  down,  off  of  the  pavement, 
and  whoever  shot  it,  was  up  on  it.  When  you 
said  you  could  not  say  for  certain  who  had 
it,  I  thought  you  might  have  some  reason 
for  a  decided  opiuiou.?  No,  sir,  1  don't  know. 
You  saw  the  the  pistol  elevated  above  the  crowd, 
and  saw  it  fired  .^  Yes,  sir.  Did  you  sec  the 
prisoner  Becbec,  full  ?  Yes,  sir.  You  don't 
know  whose  hand  held  that  pistol?  No,  sir. 
Where  were  you  standing  at  the  moment  the  pis- 
tol fired  ?  I  was  standing  pretty  near  the  same 
place  I  was  .all  the  time,  about  the  center  of  the 
arch,  three  or  fourlcet  Irom  the  pavement.  Was 
the  pistol  fired  to  the  right  or  lult  of  you  ?  It 
was  rather  to  the  right  of  mc,  pretty  near  to  the 
front,  and  rather  to  the  right;  nearly  front  the 
way  I  was  facing;  I  was  facing  towards  the  arch. 
Was  your  right  side  toward?  the  arch,  looking  to- 
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xvardsArchy?  Yes,  sir.  And  this  pistol  was 
loyoiu  iiK'it  ami  frout?  Yes,  sir.  IIow  far 
-lid  it  appear  to  bo  from  you?  It  was  about  tho 
.iirtlanco'l  am  from  you  now,  (about  ten  feet) 
Was  the  man  who  iired  it  on  the  paveineut  oroff "/ 
ifc  waa  on.  Did  you  see  Captain  'i'olar  t^liortly 
.•liter  tliiM»istol  wa.slircd?  Y'ea,  sir.  Where 
\%'a;i  lie  ?  He  was  leaning  a^ainnt  tlic  w.ill,  nsar 
I  he  sidoof  tlie  bifrarcli.  Was  that  the  first  you 
Mav,'  of  hin-i?  Yes,  sir.  ilo  was  standing 
HKum'^t  tlie  wall  near  t!ie  bis  arch.'?  Yes,  sir 
What  was  be  doiug':'  Kc  was  standinp,-,  I  could 
iiot  tell  what  he  was  doing.  Did  you  «ce  auy- 
!  liiiii;;  of  Mouk  alter  the  pistol  v.'Sd  ilrcd !  No, 
;  ir.  "  Auylliing  of  Tom  rowers?  No,  sir. 
\)id  vou  sec  anythiiig  in  the  crowd  that  day,  of 
Sun  "ilall,  or  Ed.  Towers?  No,  eir.  Or  John 
!IoUiii<;sworth?  No,  sir.  Did  you  see  auy- 
ihiuLc  of  llcury  Sykes  ?  No,  sir.  Joliu 
Ma>ultsby.^  NV,  sir.  You  did  uot  sec  any 
of  them  that  day.^  No,  bir.-  Did  you 
.-^ce  Tolar  whca  "he  loft  the  market  house? 
No,  sir.  Did  you  see  the  prisoner  after  he  was 
;^hot?  Y''cs,  sir.  llow  long  did  you  remain 
in  the  crowd  before  you  went  away  ?  After  the 
liring  I  ■«  ent  olF  very  soon ;  uot  over  five  minutes 
unyl'iow.  Did  yo-u  hear  any  exclamation  in  tl'u 
'•rowd  at  the  time  of  filing,  or  shortly  afterwards? 
Vcs,  sir,  I  heard  two  or'three  voices;  a  couple 
anyhow,  "  there  now,  Mr.  Tolar  has  shot  Arcliy," 
tiutwhoit  was,  1  don't  know.  Was  that  im- 
mediately after  the  tiring?  Y'e,^,  sir.  You 
.  lieard  where  you  stood,  two  or  three  voices  ; 
eertainly  two  saying,  "  there  now,  Mr.  Tolar  has 
•.ihot  Arehy?"  Yes,  sir.  Both  ol  the  two 
\:oiecs,  did  they  seem  to  l;e  in  the  same  spot,  or 
! lie.  same  voices,  or  were  they  different  voices? 
One  was  to  the  right,  sort  of  behiud  me  and  the 
other  Avas  right  to  my  riglit.  You  arc  certain 
of  hearing  two  voices.  1  thin!?  you  spoke  with  uu 
certainty  of  hearing  a  third  one  ?  1  am  uncer 
tain.  Where  did  you  think  that  third  voice 
was?  If  there  was'a  third  voice  it  was  pretty 
i.ear  my  right.  Were  these  voices  the  same 
voices  or  different  voices  ?  Diiierent  voices  ap- 
parently, i'rom  diilVrcnt  persona  ?  Y^es,  sir. 
Was  that  expression  used  loud  enough  for  many 
persons  to  hear  it?  1  suppose  it  was.  As 
ioud  r.s  I  am  talking  to  you  now  ?  Y'es,  sir.  Is 
that  all  you  know  of  this  matter?  Yes,  sir ;  that 
i.s  all  I  knov/,  sir.  You  have  had  no  talk  with 
Captain  Tolar  about  it  since '.'  No,  sir;  I  have 
not  spoken  to  Cap'aic  Tolar  since.  Nor  Avith 
Tom  Powers?  No,  sir,  Nor  with  Monk  .Ju- 
lia? No,  sir;  I  have  not.  Have  you  talked 
with  any  of  these  men  who  were  under  arrest, 
about  this  aflair?  No,  sir  ;  I  never  did. 
Cross  examination  by  the  Counsel  for  the    ac- 

CUS6u* 

Mr.  Burkhead,  at  the  time  they  were  turning 
out  of  the  arch  with  the  prisoner  Beebee  and 
that  exclamation  about  demanding  the  prisoner 
was  made,  are  you  certain  whether  it  was  "I  de- 
mand tho  prisoner"  or  "  we  demand  the  prisoner?" 
It  seems  to  me  Le  said  "  I  demand  the  prisoner,  " 
but  it  may  have  been  "  we  demand  the  prisoner.  " 
What  is  your  bet.t  iuipression  about  it?  I  really 
cannot  say.  What  is  your  best  impression?  1 
understand  you  to  say  yon  are  not  certain  what  is 
your  best  impression;  wasn't  it  "I  demand  the 
prisoner?"  Y'ts,    sir;    it    seems    that    was 

it.  That  was  your  best  impression  ?  Yes, 
sir.  Mr.    Burkhead,    you   say    that  at  the 

time  the  pistol  was  shot,  you  were  aliout  oppo- 
site the  center  of  the  eastern  arch  ?  Yes,  sir. 
And  about  three  or  four  feet  from  the  pavement? 
"■"'es,  sir.  That  the  pistol  shot  was  fired  by 
^■nw:  pcrftou  who  was  standing  <.<i\  Ihi'iMv-aucnt :' 


Y'cs,  Bir.        Have   you  any  doubt  abotit  that? 

No,  sir.        You  arc  "absolutely  certain  that  thia 
pistol  shot  was  fired  by  the  man  who  was  on  the 
])avemeut?        Yes,   sir.        No  doubt  about  it? 
No  doubt  sir.        From  what  you  saw  of  the  flash 
and  smoke,and  from  v/hat  you  heard  of  the  report 
vv'as  the  man  who  Iired  the  pistol,  near  to  the 
edge   or  near  to   the  center  of  the  pavement? 
Nearer  to  the  edge.        So  he  was  upon  tho  pave- 
ment or  nearer  the  edge  ol  the  pavement?    Yes, 
sir.      How  far  ott'  was  the  man  who  tired  the  pis- 
tol from  you  ?        Well ;  he  was  about  the   dis- 
tance from  me  to  Lieutenant  Hargous  (eight  or 
ten  feet.)        How  many  persons  v.'ere  between 
you  and  the  man  who  Iired  the  pistol  ?        I  dou't 
know,   sir;  there  was  a   thick  body  of  people 
there.        Did  you  know  any  of  them  ?       No, 
sir.        Not  one?        Well;  I  dou't  know  no  one 
for  certain.        How  far  did  you  say  the  man  was 
who  fired  the  pistol  from  Bcebce?        Well;  I 
don't  think   he  was  but  a  fhort  distance.         How 
many  feet?       I  suppose  he  might  have  been  three 
or  feur  ieet.        Was  he  directly  in  Beebee's  rear  ? 
Yes  sir;  I  think  ho  was.     Suppose  a  line  had  been 
drawn  from  Beebee's  feet  at  the  time  he   was  shot 
along  the  pavement,  and  j>arallcl  Avith   the  east 
front  of  the  market  house,  would  that  line  have 
passed  right  or  left  of  the  man  who  fired  the  pis- 
tol ?        it  would  pass  more  to  the  right.        How 
much  more  to  the  right?        Not    but    little. 
Wouldn't  it  have  struck  his  right  loot?        Ire- 
ally  don't  kuov/,  sLi'.        What  is  your  best  im- 
pression ?  whether  it  would  have  passed  far  to 
his  right  or  right  against  his  right?        I  think  it 
Avould  come  rtght  up  to  his  right.        Right  up  to 
his  right  ?        Yes,  sir.        So  that  the  man  who 
Iired  the  pistol  Avas  very  nearly  centrally  to  the 
rear  of  Beebee,  the  prisoner.        Y'es,  sir.      How 
many  persons  Avere  betAveen  the  man  Avho  fired 
the  pistol  and  Beebee?        A  good  many,  I  dou't 
know,  sir ;  I  could  not  tell.       Were  there  a  good 
many  ?      Yes,  sir,  I  think  there  Avas  a  good  many. 
Were  they   standiig  still   or  Avere  the  moving 
backAvards  and  forvVards  in  confusion?        They 
Avere  moving  backwards  and  forwards.        Were 
they  leaning  over  to  one  side  or  the  other?       I 
don't  knoAV  sir.    I  didn't  see  that.        Y'ou  saw 
nothing  of  it?        No,  sir.        Is  it  your  best  im- 
pression that  anything  of  that  sort  occurred.'      I 
dou't  think  it  did.  "    You  could  not  sec  any 
thing  of  the  man  Avho  fired  the  pistol  atall,(;ould 
you?        Yes,  sir,  I   saw  the  hand.        The  hand 
was  all  yon  could  see.<'        I  could  see  the  pistol ; 
that  Avas  as  much  as  I  could  see,  and  the  hand. 
His  hand  and  xJistol  were  all  you  could  see  ?    Yes 
sir.      Did  you  see  anything  of  Sam.  Phillips  that 
day.'    No,  sir.     Neither  before  or  after  the  tiring? 
No  sir,  only  at  his  store,  as  I  ixissed  through  the 
arch  I  saw  him;  I  didn't  see  him  at  the  market 
house.        You  say  that  shortly  after  the  firing 
you  heard  several  "voices  in  the  croAvd  exclaim, 
"''there.  Captain  Tolar  has  shot  Archy?        Yes, 
sir.        I  ask  yon  if  you  did  not  hear  other  voices 
exclaim  that  other  persons  had  shot  him  ?        No, 
sir,  I  did  not.        Didn't  you  hear  some  voices  in 
the  crowd  cry  out  that,  "no-armed  Williamson 
has  shot  him''  ?      No,  sir.        Were  there  no  other 
cries?        I  didn't  hear  them;  there  might  haA'c 
been.        Did  you  say,  sir,  that  these  voices  Avhich 
cried  out  tha"t  "To'lar  has  shot   Archy,"  came 
from  about  the  place  Avhere  Tolar  Avas?        One 
Avas  pretty  much  about  the  place,  and  the  other 
Avas  off  to  the  left  of  the    place   Avhcre    Tolar 
Avas.        What  do  you  mean  by  the  place ;  where 
Tolar  stood  then  or  afterwards  ?        "Where  1  saw 
him  afterwards.        But  where  you  ."aw  him  after- 
Avard^  Av.".s  not  the  place  from"  Avhich  the  pistol 
h"t  piocecd'.'d  ?        No,   .-ir.         How   far   w;u   it 
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from  tbo  place  where  the  pistol  shot  proceeded  ? 
It  was  five  steps  I  suppose.  To  tlie  ripjht  or 
rear?  It  was  to  the  rear.  So  that  the  voices 
you  heard  to  your  right  saying  '■  there  Tolar  has 
shot  Archy,  "  were  five  steps  towards  Ibe  rear  of 
the  place  where  the  pistol  was  tired  '!  Yes,  sir. 
Now,  the  other  voice  you  heard,  where  was  that? 
It  was  sort  of  back  to  uiy  right.  That  was  furth- 
er than  you  were?  Yes,  sir.  Fifteen  or 
twenty  feet,  wasn't  it?  Tenor  twelve.  The 
cron'd  was  thick  wasn't  it,  hetwecn  those  voices 
and  the  place  whore  the  pistol  shot  was  fired? 
It  was  very  thick,  but  not  as  thick  as  that  towards 
the  plac-^  where  Archy  v,'a?.  The  crowd  was 
thicker  from  the  direction  where  that  voice  was, 
than  it  was  between  you  and  the  place  where  the 
pistol  sJiot  fired  .^  Yes,  sir;  that  is  what  I  am 
tryinjf  to  teil,  ths  first  voice  that  I  heard  in  front 
of  me  to  lay  right,  the  crov.d  was  tliicker  than  it 
wasbackiathe  rear.  Was  that  voice  to  the 
rear,  to  the  front,  to  the  right,  or  to  the  left  of 
where  the  pistol  shot  was  fired  V  It  was  to  the 
rear.  And  there  the  crowd  was  very  thick? 
Yes,  sir.  I  understand  you  to  say  you  noticed 
nothing  unusual  ia  the  crowd  at  all  before  the 
prisoner  was  brought  dovin  stairs?  Y'es,  sir. 
You  know  Captain  Tolar  well  ?  Yes,  sir.  Do 
you  know  •.vhether  his  business  is  about  the  mark- 
et house  a  great  deal  ?  Y''es,  sir.  Don't  you 
know  that  is  his  usual  place  of  doing  business  ? 
Y''es,  sir.  I  ask  you  sir,  whether  you  know  or 
do  not  knov/  that  whenever  a  trial  of  any  impor- 
ance  is  going  on  up  stairs  in  the  market  house, 
that  the  crowd  generally  collect  there  under 
the  market  house  and  around  the  eastern  arch  ? 
I  never  saw  a  crowd  collect  there  unless  they  were 
on  busiues.s.  Have  you  ever  been  there  to  many 
trials.^  I  never  was  there  but  to  oue  in  my  life. 
Then  you  don't  know  any  thing  about  it  ?  No, 
bir.  When  was  the  first  time  you  ever  told 
about  tills  matter?  I  have  never  told  any  one 
at  all  about  it,  until  I  came  hero  to  General  Avery, 
yesterday.  lluw  did  it  happen  that  you  were 
isuiuDioned  as  a  witness  ?  I  don't  know,  sir. 
You  don't  know  who  had  you  summoned  as  a  wit- 
ness.-^  No,  sir.  You  told  nobody  about  it; 
from  the  lime  of  the  occurrence,  till  you  came  up 
here  and  told  General  Avery  about  it?  No, 
sir. 

lie-direct  Examination,  by  the  Counsel  for  the 
prosecution : 

I  want  tu  understand  about  these  voices  ;  how 
long  was  it  aft:;r  the  pistol  fired  that  yoi;  heard 
theso  voices?  It  was  but  a  very  short  time. 
As  long  as  you  could  count  fifty  ?  No,  sir. 
You  don't  think  you  could  have  counted  iil'ty  be- 
fore you  heard  the  voices  ?  No,  sir.  The  one 
that  was  nearest  the  point  wiiere  the  pistol  fired, 
was  that  tlie  voico  you  heard  first  or  last,  or  did 
you  hear  both  voices  about  the  same  time  ? 
About  the  same  time.  Now  wheia*  was  the 
voico  that  v^as  nearest  you,  as  well  as  you  could 
locate  it;  •where  did  it  appear  to  come  from  ?  I 
think  the  voico  that  was  the  nearest  to  me  was 
the  one  that  was  in  fiout  of  me.  In  front  ol  >  ou 
and  to  your  right?  Y''es,  sir.  On  the  pave 
ment  ?  Yoa  sir.  Was  it  near  the  spot  where 
you  had  heard  the  .pistol  fired V  Y'es,  sir. 
llow  near  to  that  spot  do  you  suppose  it  was? 
Four  or  fivo  steps  I  think.  Do  you  mean  lour  or 
live  feet,  or  steps?  Four  or  five  feet,  I  mean. 
V/here  do  you  think  tlie  other  was  ?  To  the 
rear,  sort  of  to  my  right.  llow  far  was  that  from 
where  the  pistol  was  fired.'        Ten  or  twelve  feet. 

Jaues  Douglas,  a  witness  for  the  iirosecntion, 
having  been  duly  sworn,  testihed  as  follows : 

Examined  by  the  Counsel    for  the  prosecution  : 

What  J.':  your  np.mc  ?  Jamts   Dougla.=,  sir. 


Were  you  living  in  Fayetteville  at  the  beginning 
of  this  year  ?  Yes,  sir.  Do  you  remember 
the  time  Archy  Beebeo  was  killed?  Y'es,  sir. 
Do  you  remember  what  day  of  the  month  ?  No, 
sir.  llemember  the  season — whether  it  was  cold 
or  warm?  I  suppose  it  has  been  about  four  or 
five  months  ago.  Since  Christmas  ?  Yes,  sir. 
Do  you  remember  what  day  of  the  week  it  was  ? 
Yes,  sir,  it  was  on  Mondav  evening  ?  Had  the 
sun  set  ?  No,  sir.  Monday  afternoon  ?  Yes, 
sir.  What  time  did  you  [go  up  to  the  market 
house — what  time  of  the  day  ?  I  went  up  to  the 
market  house — well,  I  [was  there  off  and  on  all 
day  ;  my  business  was  around  there.  What  is 
your  business?  I  am  cooking  at  Mr.  Fish- 
blate's,  near  the  market.  And  yoti  were  off  and 
on  at  the  market  all  day  ?  Y'es,  sir.  Were 
yo  u  at  the  market  when  Archy  Beebee  was  brought 
out  of  the  guard  house  ?  Y'^es,  sir.  Where 
were  you  standing  at  that  time  ?  On  the  south 
side  of  the  market  house.  Near  the  east  cor- 
ner? Y''es,  sir.  Near  the  south  east  corner 
on  the  south  side?  Yes,  sir.  Is  there  an 
arch  that  opens  in  front  of  where  you  were  stand- 
ing, to  the  stairs  steps  ?  Yes,  sir,  a  large  arch 
opens  there.  I  am   talking   about  the   small 

arch  ?  Yes,  sir ;  there  is  a  small  arch  opening 
just  over  a  bench.  I  am  soeaking  of  another  p,rch 
a  narrow  arch  that  is  not  used  as  a  thoroughfare  at 
all ;  that  is  not  as  large  as  the  open  arch  ;  is  there 
such  an  arch  as  that  on  the  South  side  ?  Yes, 
sir.  You  were  standing  near  that  point?  1 
was  standing  about  the  edge  of  the  pavement  on 
the  south  side.  I  want  to  know  how  far  east 
you  were  standing — how  far  from  the  front  of  the 
market  house  ?  I  M'as  standing  just  around  the 
corner.  Was  Archy  Beebee  brought  by  you  ? 
Y'^es,  sir.  Who  had  him  in  charge  ?  Mr.  We- 
myss  I  think  was  on  the  right  hand  side  of  him, 
and  Mr.  Faircloth  on  the  left.  Did  you  no- 
tice any  cne  else  in  charge  of  him  ?  Sheriff 
Hardie  leading  the  way,  I  think.  Any 
other  officers  in  the  group?  I  think  Mr.  Bond, 
the  town  constable  was  along.  Did  you  notice 
any  others  ?  A  man  by  the  name  of  Mr.  Mc- 
Guire,  another  police.  All  these  officers  cairied 
him  up  stairs  ?  Yes,  sir.  •  Did  you  go  up 
stairs  ?  No,  sir.  Did  you  attempt  t<VgO  ?  I 
did  not  attempt  to  go  exactly,  for  I  heard  tli'e  order 
given  that  no  body  was  allowed,  only  witnesses ; 
I  was  standing  ou  the  south  side,  and  I  looked  over 
the  bench,  at  the  prisoner  when  he  was  carried 
up  stairs.  Does  that  bench  run  right  across  the 
little  arch  ?  Yes,  sir.  And  you  say  you  looked 
at  the  prisoner  when  the  prisoner  was  carried  up  ? 
Yes  sir.  What  was  the  reasm  you  did  not  go 
up  ?  The  order  was  given  that  nobody  was  al- 
lowed, only  witnesses  ;  and  I  did  not  go  up.  How 
l»ng  did  Archy  stav  up  stairs?  I  reckon  they 
kept  him  up  there  nearly  an  hour  and  a  half. 
Where  were  you,  during  the  time  he  was  up  stairs  ? 
About  the  market  house.  How  long  did  you 
stay  at  that  point  on  the  south  side  of  the  market 
house. <*  I  left  there  shortly  afterwards.  Did 
you  notice  anything  that  happened  in  the  crowd 
before  you  left  that  point  ?  No,  sir.  Noth- 
ing at  all  ?  No,  sir,  I  went  around  on  the  eas- 
tern side  of  the  market,  and  seen  a  man  walking 
tip  and  down  whit  tling  a  stick.  Who  was  that  i 
Monk  Julia.  Was  he  inside  or  outside  ?  Out- 
side, sir.  Walking  outside  ?  No,  sir.  Where 
were  you  standing  "then,  when  you  saw  liim.'  I 
was  standing  just  iu  front  of  the  eastern  side  of 
the  market  liousc.  Were  you  ou  the  pavement 
or  olf  ?  I  was  off.  Could  you  see  .luy  one 
else  who  v.as  inside  of  the  market  house,  at  that 
time?  I  saw  a  j^'ood  many  persons.  Can 
you  name  any  of  them  ?       I  saw  Mr.  Tolar,  lie 
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■was  walking  up  aud  down.  What  Tolar? 
"William  James  Tolar.  Do  you  sec  the  man 
liere  ?  Yes,  sir,  there  he  sits,  (witness  points.) 
You  saw  him  in  the  market  house':'  Yes,  sir. 
And  you  liad  seen  Monk  ?  Yes,  sir.  Who 
■else  did  you  sec  ?  I  saw  a  .j:^ood  many  persons ; 
but  I  particularly  took  notice  of  those  two 
walking,  and  the  rest  seemed  to  be  stand- 
ing still.  Could  you  tell  any  one  who  was  in 
there?  No,  sir,  1  don't  know  that  I  could. 
Waa  Tom  Powers  there  •*  I  did  not  see  him 
that  I  know  of.  Did  you  see  Tom  Powers  there  ? 
No,  sir.  Sam  Hall.^  No,  sir.  Ralph  Lut 
terloh?  No,  sir.  John  Maultsby?  No, 
sir,  I  don't  recolleot  seeiug  )iim.  John  Ilollings 
worth  ?  Yes,  sir,  I  saw  him.  Was  he  inside 
or  out  ?  He  was  standing  on  the  southeast  cor- 
ner, sir.  Was  that  before  you  went  around  the 
east  end?  Yes,  sir.  He  was  standing  on  the 
southeast  corner?  Yes.,  sir.  Who  wa9  witli 
Idm  ?  He  was  with  bo  one  particularly — he  was 
looking  at  a  paper  that  was  pasted  up  on  the  mar- 
ket— seemed  to  be  reading  it.  Did  he  seem  to 
have  any  conversation  with  any  one  ?  Not  par- 
ticularly, he  was  just  standing  about  there.  Did 
you  see  Henry  Sykes  there  V  No,  sir,  not  that 
Irecolleet.  And  you  didnotsee  JolmMaultsby? 
I  don't  think  I  saw  him.  Where  were  you 
standing  when  the  lady  came  down  stairs  V  just 
in  front  of  that  eastern  aich.  Did  you  notice 
anything  at  all  before  the  lady  came  down  stairs 
that  attracted  your  httention  in  the  crowd — or 
anybody  in  the  crowd— hear  any  threats  of  vio 
lence  oranytliing  of  that  sort?  No,  air.  You 
were  standing  out  in  front  of  that  east  arch,  just 
off  the  pavement  when  the  lady  <;ame 
downstaus?  Yes,  sir.  Who  was  witli  her — 
How  many  ladies  were  there  ?  I  think  there 
were  two.  An  old  lady  and  a  younsr  lady  ? 
Yes,  sir.  Aud  Mr.  Bond  was  with  them?  Yes, 
sir.  Was  any  one  else  with  them?  I  don't  think 
there  was.  Where  did  they  go  ?  They  went 
out  and  got  into  a  carriage.  Did  any  one 
speak  to  them  then?  No,  sir,  I  did  not  sec  any 
one.  Did  you  say  no  one  did  ?  I  did  not  see 
any  one.  You  were  not  particularly  noticing 
them  ?  No,  sir.  You  cannot  say  any  one 
went  tp,, the  carriage  but  Mr.  Bond  V  No,  sir. 
Did  you  see  the  carriage  drive  ofI.<^  Yes,  sir,  I 
believe  I  did.  Which  way  did  it  go  ?  I  think 
it  went  right  around  the  corner,  it  came  out  rath- 
er north.  On  the  north  face  of  the  market 
liouse?  Yes,  sir.  Do  you  know  where  it 
irent  then  ?  No,  sir,  I  did  not  h^ok  after  it. 
What  did  you  notice  next  that  attracted  your  at- 
tention ?  Mr.  Bond  first  jjassed  by  me  and 
went  up  stairs.  He  came  back  from  the  ladies  ? 
Y''es,  sir.  And  went  up  stairs  ?  Yes,  sir. 
And  shortly  after  that,  they  brought  the  prisoner 
down,  and  you  saw  him  as  he  was  going  down  ? 
Yes,  sir.  Who  was  in  charge  of  him  ?  IVIr. 
Wemyss  and  Mr.  Faircloth.  Was  Sheriir  liar 
die  there  ?  I  think  he  was  in  front  of  the  ])ris- 
oner.  And  you  saw  Mr.  Wemyss  and  Fair- 
colth?  Yes,  sir.  Which  side  of  the  priso- 
ner was  Wemyss  ?  He  was  on  the  right  hand 
Bide  of  the  prisoner.  Where  was  Faircloth? 
On  the  left  hand  side,  sir.  Was  any  assault 
made  on  tlic  prisoner  as  he  came  down  stairs? 
Not  until  he  got  down  on  the  lloor.  What  hap- 
l)eued  then.  I  heard  some  one  dcmaiul  the 
prisoner.  Who  was  it?  I  don't  know  wlio 
it  was.  You  heard  a  voice  demand  the  pris- 
oner? Yes,  sir.  What  did  he  say?  He 
said,  "I  demand  this  prisoner."  What  did 
the  Sheriff  say  ?  I  don't  know  sir — I  could  not 
tell  what  he  said.  Did  he  say  anything?  I 
don't  know  that  lie  did  ;  be  mnV  have  ;;aid  ;:omc- 


thiug :  I  could  not  tell  hardly  who  spoke  or  who 
did  not.  Did  the  confusion  begin  with  that  de- 
mand for  the  prisoner?  Yes,  sir.  They 
were  pressing  on  towards  the  prisoner?  Yes, 
sir.  Did  you  sec  anybody  in  that  crowd  that 
was  pressing  on?  Yes,  sir;  when  I  heard  the 
word,  "I  demand  the  prisoner"  I  looked  over 
in  the  crowd  aud  I  saAv  a  man  by  the  name 
of  Monlv  have  a  knife  in  his  right  hand  over 
the  prisoners  shoulder — he  seemed  to  be 
cutting  at  his  body,  but  whether  he  cut 
him  or  not,  I  could  not  say.  Did  you  hear 
anytliing  said  by  any  one  at  that  time?  No, 
sir,  not  partieularlj'.  Did  you  see  any  weapons 
at  that  time?  No,  sir.  What  happened  after 
that ;  was  he  the  only  man  you  noticed  in  the 
crowd  who  was  pressing  on  ?  Yes,  sir,  at  that 
time;  I  think  some  body  there  pushed  him  or 
dragged  him  away,  some  way  or  other;  then  they 
went  around  on  the  eastern  side  of  the  market 
house.  To  go  toward  the  guard  bouse?  Yes, 
sir,  and  they  got  about  half  M^ay  between  the 
right  hand  corner  of  that  arch  aud  the  corner  of 
tlic  market  house.  Mr.  Wemyss  I  think  fell  with 
the  negro,  he  was  down  on  the  bricks  and  the 
prisoner  was  right  down  on  bim  at  the  same 
time,  and  Mr.  Faircloth  was  on  one  of  his  knees 
on  the  left  band  side  of  the  prisoner.  There 
seemed  to  be  a  general  tumble  ?  Yes,  sir,  and 
every  body  rushed  then,  to  see  what  was  the  mat- 
ter, and  I  among  the  rest,  sir.  Where  did  j'ou 
rush  to  then  ?  I  rushed  up  towards  the  in-is- 
ouer.  Did  you  go  up  on  tlie  pavement  1  No, 
sir.  You  rushed  towards  the  i^risoner,  on  the 
ground,  outside  of  the  ijavemcnt?  Yes,  sir. 
How  close  did  you  get  to  him?  I  reckon  I 
could  have  touched  him  in  about  two  steps. 
Did  you  go  on  the  xmvemcnt  at  all  ?  No,  sir. 
He  was  close  to  the  edge  of  the  pavement,  was 
be  ?  About  midway.  You  got  close  to  the 
edge  of  the  pavement?  Yes,  sir.  You  think 
you  got  close  enough  to  the  prisoner  to  put  your 
hand  on  bim?  I  think  I  could.  What  oc- 
curred then?  Alter  they  fell  down —  Did 
the  prisoner  fall  before  the  rush  was  made,  or 
afterwards  ?  Before  the  rush  was  made ;  that 
is  before  I  rushed  to  see  what  was  going  on. 
Did  any  body  else  rush  ivhen  yon  rushed  ?  There 
Avas  a  luimber  of  people  rushed  ujd.  What  I 
want  to  know  is  this,  whether  the  crowd  ceased 
to  press  on,  and  then  vrent  back,  or  whether  they 
were  pressing  on  the  prisoner  all  the  Avhile?  I 
think  it  was  pressing  on  the  prisoner  all  the  while. 
That  was  your  impression?  Y'es,  sir.  And 
then  when  they  were  down  you  made  this  rush 
forward  through  the  crowd  and  got  close  enougli 
to  the  prisoner  to  have  laid  your  hand  on 
him?  Yes,  sir.  Well,  how  did  the  pris- 
oner get  up,  and  what  happened  ?  He  rais- 
ed up,  and  when  he  Avcnt  to  raise  up  I  think 
Sherilf  Ha^ie  grasped  his  comforter  that  he 
had  around  his  neck.  Do  you  mean  that 
be  gra45ped  with  botli  bands?  1  think  he  did. 
Both  hands  in  front  V  Yes,  sir.  That  left  the 
Sherilf  just  in  front  of  the  prisoner  ?  Yes,  sir; 
when  the  prisoner  threw  his  head  back  I  suppose 
he  was  trying  to  get  loose  from  the  Sherilf 
uhen  the  prisoner  rose  and  threw  his  head 
back,  Mr.  Tolar  stepped  up  and  laid  his 
hand  on  my  right  shoulder,  and  I  gave 
way  to  him  on  the  right,  and  he  raised 
this  pistol  flora  under  his  shawl  and  held  it  right 
to  the  man's  head  ;  you  may  say,  about  six  inches 
from  his  head  and  fired.  "Which  hand  was  it  ho 
laid  on  you?  His  left  hand  on  my  right  shoul- 
der. And  then  (ired  the  pistol  right  in  front  of 
you?        Yes.  sir.        Did  you  have  ycmr  eyes  lis- 
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cd  on  his  face?  I  don't  know  that  I  did  partic- 
ularly. Did  you  8P0  the  m.an  who  held  the  pis 
tolV  Ye.',  sir.  You  know  liim  now;  point 
him  out.  (Witness  docs  so.)  Was  that  the  man 
that  had  the  pistol '?  Yoj,  sir.  He  fired  it  in 
your  sight?  Tes,  sir.  Did  you  see  Archy 
fall?  Yes,  sir.  How  many  men  were  between 
you  and  the  prisoner — the  prisoner  Archy  I  mean? 
i  don't  know  how  manv  ;  1  don't  think  there  was 
imy  body  between  me  and  the  prisoner.  Mr.  Fair- 
cloth  was  on  hi3  knees,  1  think.jj  at  the  time. 
What  was  the  position  that  Air.  Tolar  was  in 
■when  he  fired  ;  was  he  leaninfj  over  or  stoopinpj  ? 
I  don't  think  ho  was  Icanin}?  over ;  I  think  he  just 
throw  his  hand  up  and  threw  back  his  shawl— it 
slipped  oil' of  his  right  shoulder,  and  he  threw  his 
hand  back  to  eaten  his  shawl.  Did  you  sec 
what  he  did  with  his  pistol  ?  No,  sir  ;  he  then 
wheeled  oil' and  went  out  towards  the  opening  of 
the  market  house,  and  I  stepped  back  about  live 
or  six  feet  from  where  1  was  standinpr  at  that  time. 
Who  did  you  see  there?  I  saw  Mr,  rhillips 
coming  through  the  left  of  the  crowd  with  a  pistol 
held  in  his  hand.  Alter  this  pistol  was  fired  you 
turned  oil  five  or  six  steps  to  youv  k-ft  ?  No, 
sir  ;  1  stepped  right  back.  And  you  met  Phil- 
lips coming  up  from  your  left?  Y'es,  sir;  I 
didn't  meet  him,  he  came  right  up  towards  mo; 
he  had  a  pistol  in  his  hand.  W^hat  sort  of  a  pis- 
tol was  it?  I  suppose  it  was  a  repeater  of 
some  kind.  How  long  was  it?  It  was 
about  a  foot  or  eighteen  inches  long.  It  was 
a    large   long    pistol?  Y'es,    sir.  Was    it 

smoking?  I  did  not  notice  whether  it  Avas 
or  not.  Did  you  notice  any  sign  of  hia  having 
shot.  Did  you  hear  any  other  pistol  that  day? 
No,  sir,  I  only  licard  one  that  day.  Wlio 
lired  that  day  ?  Mr.  Tolar.  Y''ou  cannot  ha 
mistaken  about  it?  No,  sir,  I  don't  think  I 
can.  When  you  met  Phillips,  what  was  said? 
Well,  he  walked  up  towards  mc  with  a  pistol  in 
his  hand,  and  I  asked  him,  if  he  thouf;ht  tliat 
was  right,  and  he  said  "no,  he  didn't,"  and  he 
said  "who  was  it,"   and  I  wheeled   aroi;nd  to 

Soint  out  Mr.  Tolar,  and  he  was  out  of  my  view. 
lid  you  hear  any  exclamation  at  all  in  the 
crowd  at  that  time .'  Well,  I  heard  some  one 
say  "  anybody  who  knew  too  much  about  it 
would  fare  the  same  way."  "Anybody  who 
knew  too  much  about  this  bnsiuess  would  fare 
the  same  way?"  Yes,  sir,  that  was  about  the 
substance  of  it,  and  then  Mr.  Phillips  said  to 
mc,  "if  I  was  you  I  would  not  have  anything  to 
say  about  it,  for  1  am  afraid  to  talk  about  it 
myself,"  and  I  wheeled  olf  and  left  the  crowd. 
You  met  Mr.  Phillips  with  a  pistol  ?  He  came 
up  to  me.  And  you  said  "Mr.  Phillips,  is  that 
right,"  and  he  says  "no,  Jim,  it  is  not  ?"  Yes, 
sir.  And  he  then  asked  "who  did  it,"  and 
you  turned  around  to  point  out  the  man?" 
Yes,  sir.  And  he  was  out  of  your  sight,  and 
some  voice   in   the  crowd  announced,  "if  any 

body  knew   too  much" or  in  other  words, 

that  it  was  safe  for  men  to  keep  silent?  Yes, 
sir.  And  Phillips  advised  you  to  keep  quiet, 
and  said  he  was  afraid  to  talk  himself?  Did 
you  part  with  him,  then  .'  Y'es,  sir,  I  left  them. 
When  Phillips  asked  "who  did  it"  you  turned 
around  to  ])oint  him  out  wiio  did  it?  Y'es, 
sir,  I  called  his  name  at  the  same  time  I  went  to 
point  him.  Did  you  see  who  was  standing 
near  Tolar  when  he  lired  ?  No,  sir,  I  did  not. 
You  don't  remember  who  was  standing 
behind  him  or  on  either  side  of  him  ?  No,  sir 
Did  you  see  anything  after  the  man  was  shot,  of 
Monk  Julia?  Y'es,  sir.  Wliat  was  he  doing  ? 
He  made  a  rush  at  the  prisouer  again  with  his 
knife,  and  Mr.  Ni-'con  grasped  him  a:  ouud  his  bcdy 


and  kept  him  off.  Whnt  did  Monk  say,  when 
hrt  was  after  the  pnooner?  I  don't  know  what 
he  said  exactly  ;  he  rushed  at  the  prisoner  with 
Ills  kudo  in  his  liand.  Did  you  f-ee  any  other 
weapons  besides  Monks  knite,  and  Captain  Tolar's- 
pistol  ?  Yes,  sir;  John  H'rillinKSworth  had  a  pis- 
tol, a  belt  and  Itliink  aknil'e.  What  was  hedoing 
when  you  saw  liiui  with  them?  He  was  stana-- 
ing  at  tlio  Si:u<li  side  of  the  market  house  reading 
an  nuvertisement.  Was-he  talking  to  anyone  else, 
or  any  one  .standing  willi  him?  No,  sir.  Did' 
you  see  or  hear  him  take  any  parK  in  the  matter 
lit  all?  No,   sir;  I   did  not  see  him,  or  hear 

him  make  any  threats  at  all.  Did  you  see- 
him  aftovwards,    that    day?  I  don't  know 

whether  I  did.  I  mean- before  the  man  was  ehot 
or  just  afterwards?  No,  sir;  I  don  t  think  L 
did  ;  he  had  on  a  blue  jacket,  and  lie  was  about 
tile  only  one  that  had  on  a  blue  jacket;  and  I 
would  have  noticed  him  if  I  had  seen  liim.  Dirt 
you  sec  any  one  el.-e  take  any  part  in  this  affair, 
except  tiiese  pert^ons  you  have  mentioned  ?  No 
sir.  Did  you  see  Ed.  Powers  there  that  day  ?' 
No,  sir.  Sam  Hah?  No,  sir.  Ralph  Lut- 
teiloh.^  No.  sir;  not  that  I  recollect,  sir- 
John  Maultsby  ?  Not  that  I  recollect,  sir.  Y'ou* 
have  tolil  all  that  you  know  about  it  to  the  best  of 
your  beliei  ?         Yes,  tir. 

Gross  examination  by  the  Counsel  for  the  accus- 
ed:- 

Your   name    is  James  Douglass?         Y''e3,  sir.. 
Otherwise     called'     James     Hawley?  Yes, 

tir.  Lived  in  Fayetteville  all  your  life?  Y'es. 
sir.  Formerly  a  f-lave  of  Mrs,  Elisn  Hawley  ?' 
Yes,  sir.  That  is  who  you  are  ?  That  is  who 
lam,  sir.  Ji,m,  who  came  down  the  market 
house  stairs  just  be'ore  the  prisoner  was  brought 
down?  Mr.  Bond  caina  down  there,  sir;  5 
don't  recollect  whether  he  was  first  to  come 
down  or  not  •,  he  is  tlic  only  one  L  recollect^ 
Did  he  come  down  before  Mies  Massey  ancS 
her  moc'cer  ?  He  came  down  with  them. 
Who  came  down  next?  I  could  not  say  who- 
came  down  next.  He  went  back  un    staiis.^ 

See  if  you  recollect  whether  anybody  came 
down  between  Bond,  Miss  Massey  and  her  mother^ 
and  the  party  in  charge  of  the  prisoner— did  any- 
body come  down  between  these  ?  I  don't  re-- 
eollect.  Do  you  recollect  whether  any  witnes 
ses  who  were  up  there  c&me  down  between  them  2' 
I  don't  recollect  for  I  did  not  know  wlio  the  wit- 
nesses were.  How  large  a  crowd'  was  there 
under  the  market  house  tliat  day  ?  Well,  sir,  J 
could  not  say  the  number,  but  I  reckon  there  was- 
a  crowd  of  about  forty  or  fifty,  may  he,  met  there 
first  and  the  crowd  got  larger  and  larger.  Is  it 
any  unusual  thing  Co  see  a  laige  crowd  about 
there  when  an  important  trial  is  going  on  up 
stairs?  I  don't  Itnow  that  it  is.  There  was 
uothicg  in  the  crowd  there  that  attracted  your  at- 
tention partioular'.y  was  there,  before  the.prisoner 
was  brought  down  .''  No,  sir,  nothing  attracted 
my  attention  particularly.  Nothingoccuired  to- 
attract  your  attention  particularly  ?  Only  I  saw 
a  man  walking  up  and  down  with  a  knife  in  his 
hand  whittling  a  stioiv.  Is  that  unusual  ? 
No,  sir.  How  came  that  toattract  your  attention  ? 
It  did  not  attract  ray  attention  any  more  than  any- 
thing else,  only  it  was  connected  with  the  man 
who  appeared  to  take  part  in  the  mischief,  sir. 
Then  the  crowd  was  quite  orderly  ?•  Yes,  sir,  it 
seemed  to  be.  Were  most  of  them  sitting- 
down?  Y'es,  sir,  theie  were  some  sitting  down 
and  some  standing  up.  And  out  of  that  crowd 
of  forty  or  fif'tv  the  only  persons  that  you  noticed 
before  the  prisoner  came  down  stairs,  that  you 
can  recollect,  was  Monlc,  who  yriia  walkirg  up 
and  down  whittling  a  stick,  and  Captain  Tolar  ? 
\'e--  sir.        Ho->r  came  you  to  remeiwber  Captain 
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Tolar  ?        Well,  sir.  be  was  about  the  largest  man 
that  was  there,  and   the  only  man  that  had  hia 
hhawl  on— I  could  soe  hinn  walkine  up  and  down 
midway  of  the  market  house.        Was  he   doing 
anything  ?        No,    sir.        Was    he  saying    any- 
thing?      No,   sir,  not    that  I  could  see.        You 
could  see  him  do  nothing  and  hear   him  say  noth- 
ing?       No,  sir,  I  didn't  see    him  do   anything  or 
hear  him  say  anything.        You  say  when  Archy 
came  down  stairs   that  you  think  8lieriiY  Hardle 
was  iu  front  ?        Yes,  sir.        And  Wemyss  on  the 
right  hand?        Yes,  sir.        And  Faireloth   on  the 
left?        Yes  sir.        And  other  members   of  the 
police  force  behind  him?        No,  sir,  I  didn't  say 
that— I  don't  know  whether  there  were  any  others 
or  not,  I  don't  recollect  seeing  any  others — I  just 
merely    seen  the  men  that   had  hold  of  him. 
They  came  on  that  way  then,  \iutilthey  had  about 
cleared  the  eastern  arch  of  the    market-house  ? 
No,  sir.    They  just  got  outside  of  it,  between 
,two  benches,  where  Becky  sells  her  cakes,  and  so 
,on.        Then  they  had  cleared  the  arch?        No, 
sir.        They  had  not  cleared  the  market-house  ? 
No,  sir.    They  were  under  the  market-house. 
And  it  was  then  you  heard  some  one  say,  "I  de- 
mand the   prisoner"  ?        Yes,    sir.        Are   you 
sure  of  that—    Can't   you   be  mistaken  about 
that?        No,    sir.        Don't  you    know  he    said, 
"we  demand  the  prisoner"  ?        No,   sir.        You 
know  he  said  '-I  demand    the   prisoner"?    You 
swear  he  said  "I  demand  the  prisoner"  ?    You 
6\vear   that?        I  don't  swear    that.        Do  you 
think  that  is  what  he  said?        I  am  not  iwsitive 
ubout  that,  but  he  said  something  to  that  effect. 
Do  you  know  who  that  was?        No,  sir.        About 
that  time   you  saw    Monk  reach    over  with    his 
knife  in  his  hand,  after  he  heard  the  demand  for 
,the  prisoner  ?        Yes,  sir.        Was  Monk  the  only 
person  that  you  saw  ru'h  lapon  him  ?        He  was 
ithe  only  man  that  I  saw  that  had  any  weapons  at 
that  time.        Did  you  see  any  more  weapons  in 
the  hands  of  anybody  at  all  just  before  the  prison- 
er was  shot?        No,    sir.     I  don't    think  I    did. 
Then  they  carried  the  prisoner  down  to  near  the 
south-east  corner  of  the  market-house,  the  sheriff 
being   still    in  front,    Tklr.    Wemyss  upon    his 
right  hand   and    Mr.    Faireloth  Mpon  his  left? 
•They    carried    him    down     between     the    cor- 
ner    of      the      eastern      opening      and      the 
south-east     corner     of     the     market      house. 
That  was  near  the  south  east  corner  of  the  market 
;bouse.        Yes,  sir]        When  they  got  there_  you 
say  that  the    struggle  took  place?        Yes,  sir ;  I 
think  Mr.  Wemyss  fell.        And    the   prisoner  and 
Faireloth  all   went  down  together  ?        Yes,  sir. 
Just  at  that  time,   I  understand   you   to  say   you 
rushed  up  from  the  position  you  occupied,  and  got 
up  near  that  south  east  corner  of  the  market  house 
bat  off  the  pavement,  and  so  near  the  prisoner  that 
by  reaching  out  your  hand  you  could  have  touch- 
ed him.       No,  sir;  I  don't  say  I  could  have  touch- 
ed him  then  ;  I  suppr  se  I  might  have  touched  him 
by  taking  a  step.        How  far  were    you  off  at  that 
time  from  the  edge    of    the    pavement?        There 
was  a  tree  that  stands  just  off  the  edge  of  the  pave- 
ment, and  I  was  standing  against  that  tree._     The 
last  tree  ?        There  was   two    trees,  right    in    the 
eastern  part  of  the  market  house  with  bo:?es  around 
them  and  one  without,  and  I  was  standing  right 
near  that  tree  without  a    box.        How  long  were 
you  standing  at  that  place  after   you   got  there 
before    the    pistol    shot  was  tired  ?        When  the 
rush     was    made    thoy    all    rushed    together,    it 
was     only    a  short    time.         At    that  time    you 
say,  while   standing   there,  the  man  went  down 
and   he   was    raised  up,    and   when    he   rose    up 
Mr.   Wemyss,    was  on  the    right    hand  and  the 
Sheriff     was    in    Ihe    prisoners     front  ?  I 


was  not  confident,  but  I  think  it  was  Sheriff  Ilar- 
die  grasped  his  comforter.  Yoa  think  ho  had 
it  in  both  hands?  I  think  he  did.  Are  you 
certain  the  Sheriff  had  hold  of  him  at  all  ?  I  am 
not;  some  one  had  him.  Are  you  certain  you 
saw  Sheriff  Hardie  at  that  time  at  all  ?  I  could 
not  say  for  certain,  whether  it  was  him  or  not,  but 
the  man  grasped  his  comfort,  sir,  and  held  him. 
You  are  certain  that  some  one  in  front  grasped 
the  comforter  with  both  hands  and  held  him  up  ? 
No,  sir  ;  he  was  pulling  him  down,  it  seemed  to 
me  like.  Did  he  grasp  that  portion  around  his 
neck  with  his  hands  ?  About  the  ends  of  the 
comforter  with  both  hands  I  think,  and  when  ho 
grasped  the  ends  of  the  comforter  the  prison- 
er threw  his  head  backward.  Just  at  that  time 
I  understand  you  to  say,  a  man  came  up  and  with 
his  left  hand  upon  your  shoulder,  sort  of  turned 
you  back  ?  Yes,  sir :  I  gave  way  to  him. 
Wai  he  upon  the  pavement;  or  off?  He  was 
not  on  the  pavement  he  was  off.  I  ^thCught 
he  was    standing    off    the     pavement.  Was 

there  any  body  between    you    and    him  ?  I 

could  not  say  whether   there    was  or  not.        Mr. 
Faireloth  I    think    was    between  you  and  him  V 
I  mean  right  on  the  right ;  the  man  rushed  upon 
your  right;  was  there  any  body  between  j'on  and 
the  man  on  your  right?        No,  sir,  no  body;   I 
think  I  w.as  looking  over  Calvin  Hunter's  shoul- 
der.       Which  one  of  Calvin  Huntr-r's  shoulders  ? 
His  right  shoulder.        So  Calvin  Hunter  was  to 
the  front  of  you  ?        Yes,   sir,  he  was  rather  to 
the  left  of  me ;  he  was  not  exactly  iu  front  of  me, 
he  was  to  my  left  hand.        So  there  was  no  body 
between  you,  immediately  on  your  right,  and  the 
man  who  pushed  you  aside  and  fircdlhe  pistol? 
Not  that  I  know  of.        Do  you  know  whether  it 
is  so  or  not  ?        There  might  have  been  some  one 
there,  .and  I  never  took  any  notice  of  him.      'W  as 
the    man    close    up    against   you?        Yes,    sir. 
That  is  my  question;  whether  there  was  any  man 
between  yon,  immediately  on  your  right,  and  the 
man  who  lired  the  pistol  ?        There  was  not  any 
man  between  me  and  the  man  who  fired  the  pis- 
tol.       What  did  he  say  when  he  rushed  up  ?       I 
don't  know  that  he  said  anything  at  all.        Did 
he   .'ay    anything?        1    don't    believe    he  did. 
Didn't  you  hear  that  man  say,  "make  way,  give 
way?"        No,  sir,  I  did  not  hear  that;  I  would 
not  have  known  the  man  was  there  at  all  if  he 
hadn't  imshed  me  out  one  side,  and  as  I  felt  him 
pull  me  I  gave  way  on  the  right.        When  that 
man  rushed  iip  and  pushed  you,  that  attracted 
your  attention,  and  you  then  looked  right  at  him  ? 
No,  sir,  I  turned  around  a  little  to  the  right,  and 
as  1  turned,  I  saw  the  hand  come  up,  andthcman 
shot  him.        Did  he  have  the  pistol  leveled  when 
you  lirst  saw  it'^        No,   sir,   I   savr  it  when  it 
went   up ;    his    hand  was    raised  up    over   his 
right   side.        So    he    had    his    hand    over    his 
right  side  and  presented  the  pistol  and  fired? 
Yes,  sir.        And  at  that  time  he  was  standing 
straight.    I  reckon  he  was  standing  straight,  I 
couldn't  say  whether  he  was  standing  up  there 
either  straight  or  crooked.        Was   the  pistol 
cocked  or  was  it  a  self-cocker?      I  could  not  say 
that.        Did  you  see  his  finger  on  the  trigger? 
Not  particular.        Did  you  sec  the  smoke^from 
the  mu/.xle  ?        I   don't  know   that  1  saw  thu 
smoko,  I  smelt  the  powder.        Did  j-ou  see  the 
smoke  from  the  tube  ?        I  didn't  notice  about 
it.        So  you  noticed  no  smoke?        I  saw  him 
when  he  lired  the  pistol  and  he  turned  around  and 
left.        Did  you  see  the  fire  escape    from  the 
muzzle.        Yes,  sir.        And  you  sav/  no  smoko 
from  the  muzzle  or  tube?        I  never  noticer' 
about  the  smoke  particular.        And  you  swear 
that  that  man  shot  the  pistol  ?      Yes,  sir.      Well, 
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as  sooD  as  he  fired  the  pistol,  then  what  did  he 
do  '1  He  wheeled  arouiul  :'.iid  iiiiide  that  motion 
with  his  shawl;  lii.s  sliuwl  sliiiiicd  oiiuf  his  riglit 
.shoulder.  Did  he  iiKikc  that  alter  he- wheeled 
around  or  bclore?  He  made  it  as  soon  as  he 
iircd  the  pistol.  So  the  sliawl  slipped  oU'  olhis 
right  shoulder?  Yes,  sir.  Did  not  tlie  shawl 
slip  ort  his  right  shoulder?  was  the  tliawi  fas- 
tened';' I  don't  know  sir,  wlietiier  it  was  or 
not.  Wluit  sort  of  a  sliawl  was  iti'  It  was  a 
gray  kind  of  a  shawl ;  1  call  it  a  drab-colored 
shawl.  You  would  not  call  it  a  gra}- shawl  y 
Not  exactlj'.  Was  it  as  gray  as  your  coatV 
No,  sir.  And  you  are  sure  no  part  of  the 
fiiiawl  sll^jpcd  oir  from  his  left  shoulde-i-  ? 
That  was  ttll  that  was  hoidiutr  the  ehawl  at  that 
time;  it  was  off  of  the  rif^lit  aud  hnngiiij;  on  the 
left.  Don't  you  know  that  as  soi.u  as  l:e  fired 
tbo  pi.ftol  lie  took  tliat  ehawl  and  tlnew  il,  around 
him;  did  not  he  cnteh  it  with  his  liaiidV  No. 
sir;  idoii'f.  thiuk  he  did;  he  fired  the  pistol,  and 
as  BOon  as  ho  fired  the  pistol  he  made  thit*  move- 
ment with  his  arm,  catehinfj  at  the  right  liaud 
corner  of  the  shawl.  Did  he  get  it  back  on  his 
shoulder?  I  don't  know;  tliat  was  the  move- 
ment ho  was  making.  Did  that  shawl  strike 
you?  No,  sir.  Which  way  did  tlie  shawl 
fail  wlien  lie  threw  it  back,  to  the  front,  the  right 
or  to  the  left?  As  soon  as  he  fired  the  pistol  he 
turned  around  and  made  that  movement  with  his 
sliawl,  with  his  pistol  in  his  band.  Did  the  end 
of  the  tliawl  fall  to  the  right  or  front  ?  I  could 
not  see  wiiether  it  did  or  not.  So  Calvin  John- 
fion  was  the  only  man  you  saw  about  the  man  who 
fired  the  pistol?  He  was  about  the  only  one 
that  I  recollect  of.  Do  you  remember  John 
Armstrong?  I  know  him.  Did  you  see  John 
Armstrong  there?  I  saw  him  about  there. 
Did  you  see  him  at  that  time  i?  I  could  not 
eay.  Don  t  you  know  John  Armstrong  was 
standing  betweeen  you  and  the  man  who  fired  the 
pistol  ?  No,  sir  ;  I  don't  know  it.  Was  not 
lie  i-tanding  there?  I  could  not  say,  sir;  I 
could  not  say  whether  he  was  or  not.  Did  not 
you  know  ?  No,  sir  ;  I  do  not.  You  have  just 
Bworn  there  was  cot  room  enough  for  anybody  to 
be  between  you  and  Capt,  Tolir,  and  now  1  af,k  you 
whether  John  Maidtsby  was  standing  there  or  not  ? 
Between  n-.e  and  Captain  Tolar  I  tliink  it;  was 
impossible  for  any  tiiau  to  have  got.  Then  you 
swear  he  was  not  standing  there?  I  won't 
swear.  But  you  say  it  was  impossible  for  any 
man  to  be  there.  I  thinlc  it  was.  What  sort 
of  a  pistol  was  it  ?  It  was  a  long  pistol — I  don't 
know  the  name  of  it,  I  reckon  you  would  call  it  a 
repeater— a  pretty  heavy  pistol.  What  did  he 
do  with  it  after  he  fired  it  ?  I  don't  know  what 
he  done  with  it.  Did  he  throw  the  pistol  to  his 
left  side  or  to  bis  riglitside?  He  brouirht  it 
around  to  his  right  side.  Did  he  put  it  back  in 
the  right  side  of  liis  person?  I  did  net  see  him 
putit  there.  Were  youlookmg  at  him  as  he 
turned  arouud  ?  As  soun  as  the  pistol  fired  I 
turned  immediately,  and  Mr  Tolar  turned, 
and  lie  made  that  motion  with  his  pistol. 
Now,  Jim ,  just  at  the  time  that  Captain 
Tolar  fired  the  pistol,  did  anybody  stand  right 
near  him,  and  right  near  you  on  his  left  side^or 
anybody  make  any  remark  to  him  ^  Not  that  I 
heard,  sir.  Didn't  you  hear  a  man  standing 
there,  say,  "there,  Captain,  you  have  shot  that 
poor  negro  ?  I  dou't  know,  sir,  whether  he  did 
or  not ;  1  could  not  say,  sir.  I  come  here  to  state 
what  I  know  myself.  You  arc  sure  you  did  not 
hear  that  remark.'^  I  am  not  so  sure;  1  might 
have  heard  it,  and  at  the  same  time  never  taken 
any  notice  of  it,  sir.  You  can't  recollect  that 
you  heard  that  remark?  No,  sir.  And  you 
were  right  near  him  ?        Yes,  vir.        Well  n^w. 


at  the  time  Tolar  turned  back  did  you  see  Snm. 
Hall  near  him?  No,  sir.  Did  you  see  Ed. 
Towers  near  him  ?  No,  sii'.  Did  you  sec 
anybody  near  him,  that  you  remember.  No, 
sir,  not  in  particular.  At  the  time  Tolar  lired 
that  jiistol,  was  there  anylxjdy  standing  between 
iiim  and  the  piisouerBeebce  'i  Not  that  I  know 
of,  Mr.  Faircloth  was  on  his  kneea  I  think — if 
anybody  was  between  him  and  the  prisoner  he 
was  the  only  man.  So  you  say  Tolar  was  on 
the  inner  circle — that  there  was  nobody  between 
him  and  the  prisoner,  and  that  he  put  the  pistol 
w  t'liii  an  inch  or  tv.'o  of  his  head?  No,  sir,  I 
said  about  six  inches  from  hie  head.  And  there 
was  nobody  betweeu  Tolar  and  the  prisoner  at 
the  time  he  tired  ?  Not  th.at  I  know  of  sir,  ex- 
cept it  was  Mr.  Faircloth,  and  he  was  down  on 
one  ot  his  knees  at  that  time.  You  xjroless  to 
have  seen  all  tliesc  things?  I  don't  profess  to 
see  a  man  betweeu  me  and  the  prisoner.  You 
could  have  seen  the  man  between  you  and  the 
prisoner?  I  could  have  seen  one  if  1  had  looked 
aad  if  there  liad  been  one  there.  You  say  you 
dnn't  know  wh.at  became  of  T(dar  after  tha  ? 
He  turned  right  ofi'  and  went  through  the  crowd. 
Who  liave  you  talked  this  matter overwith  before 
you  come  here?  I  don't  know  that  I  have 
talked  it  over  with  anybody  particular.  Have 
you  talked  it  over  with  Jlr.  Fishblate  since  he 
went  back, from  Raleigh?  I  don't  know  but 
what  I  did.  I  think  you  say  you  live  with  Mi. 
Fishblate?  Ye?,  sir.  As  soon  Jlr.  FishblK-to 
went  back  from  Raleigh  you  and  he  taike'l  this 
matter  all  over.  No.  sir,  we  did  not  talk  it  all 
over.  You  talked  over  most  of  it  ?  No,  sir, 
ho  was  side  at  the  time  I  was  summoned  here,  and 
lie  asked  me  what  I  knew  about  it.  and  I  told  him 
I  knew  the  man  tliat  killed  him,  and  that  is  alitlio 
satisfaction  I  gave  him.  Are  you  certain  that 
you  saw  that  carnage  with  Miss  Massey  and 
her  mother  go  eft'  that  clay  ?  Yes,  sir.  Are 
you  certain  yuu  saw  them  get  into  that  carriage  at 
all?  I  did  not  look  after  the  ladies  when  they 
brought  them  down.  You  did  not  s^e  them  get 
iutoitat.all?  No, sir.  Thenyoudon'tknowwho 
helped  them  in?  No,  sir,  I  don't.  And  you 
don  t  know  which  way  the  carriage  drove  ?  No, 
sir,  I  don't.  But  you  tliink  the  horses  heads 
were  turned  towards  Mr.  Fishblates?  Yes,  sir. 
Can'o  you  say  whether  tliat  carriage  drove 
down  towards  Liberty  street  /  No,  sir.  Can't 
you  say  whether  it  did  drive  there?  No,  sir. 
Can  you  say  it  drove  down  Gillespie  street  or  to- 
wards Ilobeit  Miteheirs  ?  1  could  not  say  that 
either,  I  heard  it  when  it  moved  off.  Were  you 
excited  on  that  occasion?  I  don't,  know  that  I 
was  before  the  pistol  was  fired — I  think  I  grew  a 
httle  excited,  I  don't  know  anything  about  it;  of 
course  I  did  not  feel  any  more  excited  than  I 
would  have  been  at  any  ('thertime.  W^ere  j'oii 
armed  that  day  ?  No,  sir.  Had  you  no  arms 
about  you  at  all  ?        No.  sir. 

Redirect  examination  by  the  Counsel  for  the 
prosecu'ion ; 

I  want  to  understand  your  position  a  little  at  the 
time  this  pistol  fired — I  understand  you  to  say 
that  you  were  at  a  point  where,  by  reaching  o%'er, 
you  could  have  brushed  the  prisoner?  Yes,  sir. 
You  were  standing  there  near  that  little  unbo.xed 
tree  and  he  was  about  the  middle  of  the  side 
walk  and  about  the  middle  of  the  arch?  Yes, 
sir.  And  the  man  who  fired  the  pistol  laia  his 
hand  onyourrightshoulderand  pulledyou arouud? 
Yes,  sir.  And  you  thiuk  you  were  so  close  to 
Captain  Tolar  that  no  one  could  possibly  have 
been  between  you  ?  I  don't  think  any  mun 
could  have  been  between  us,  sir.  You  saw  the 
finsli  from  this  pistol — yf'u  don't  remember  having 
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seen  the  smoke?  No,  sir.  Was  any  other 
pistol  fired  that  day?  No,  sir.  When  you 
saw  Mr.  Phillips  just  after  tbo  firinff  of  this  pis- 
tol, how  was  be  drer-aed?  He  had  on  his  ordi- 
nary clothes.  Did  he  have  on  a  shaTrl.^  I  dis- 
rememher  Tvhether  he  had  or  not?  I  dois't 
think  lie  had.  Your  impression  is  that  lie  did 
not  ?  Yes,  cir,  he  had  his  pistol  laying  on  his 
hand,  that  drew  my  attention  more  than  anything 
else. 

A  motion  was  then  made  to  adjourn  until  Thurs- 
day, Aufjust  (ith,  at  11  A.  M. 

The  Judge  Advocate  objected  to  the  adjourn- 
ment : 

"The  expense  of  this  trial  is  about  a  hundred 
dollars  daily,  and  there  is  no  reason  why  this  case 
should  not  goon  without  delay.  There  are  wit- 
nesses enough  yet  for  the  prosecution,  who  are 
here  awaiting  examination,  to  occupy  the  time  of 
the  Comuiis(<ion  at  least  four  days.  Of  eourse  the 
Commission  has  it  in  its  power  to  adj-ourn  as 
long  as  it  pleases,  but  I  nsk  it  in  ju.»tife  to  these 
prisoners  who  are  confined,  and  in  behalf  of  other 
uri.-oners,  who  cannot  be  tried  until  this  triiil 
closes,  that  the  Commission  throw  nothing  in  the 
way  of  completing  these  trials  at  the  earliest  pos- 
sible day." 

The  motion  to  aojourn  till  Tuesday,  August  9, 
was  amended,  and  a  motion  was  made  to  adjourn 
till  Monday,  August  5th,  at  11  o'clock  A.  M., 
■;»liicii  was  carried,  the  vote  standing: 

For  adjnuinment: 

Brevet  Lieutenant  Colonel  Thos.  P.  Johxson, 
Captain  A.  Q.  M..  U.  S.  V;  Second  Lieutenant 
C  E.  H.^r.GOfs,  4(lth  Infantry  1  Second  Lieutenant 
Loui.s  E.  Gkaxger,  4llth  infantry. 

Against  adjournment : 

Colonel  J.  V.  BOMFOED,  8th  infantry;  Captain 
P.  H.  Eemikgton,  8;h  Infantry. 

Whereupon  the  Commission  adjourned  to  meet 
on  Monday,  August  5th,  at  11  A.  M. 

Raleigh,  N.  C,  Aug.,  5th.  18C7,  11  A.  M:, 

The  Commission  met  pur?ua.nt  to  adjournment. 
Present  allthe  Commission,  the  Judge  Advocate, 
the  Counsel  for  the  prosecution,  all  the  Accused 
and  their  Counsel. 

The  reading  of  the  testimony  taken  on  Friday, 
August  2d,  v/as  waived,  there  being  no  objection 
f  hereto. 

Friday's  proceedings  were  then  read. 

It  was  moved  that  the  whole  of  the  record  re- 
ferring to  the  adjournment  be  expunged,  which 
motion  was  carried. 

The  proceeaings  ©f  Friday,  the  2d  inst.,  having 
been  read  were  then  approved  : 

JiMEs  McNeill,  a  Witness  for  the  prosecution, 
having  been  first  duly  sworn,  testified  as  follows  : 

Examined  by  the  Counsel  for  the  oroeecution. 

What  is  your  name?  James  McNeill.  Where 
do  you  live  ?  Fayetteville.  Were  you  living 
thereat  the  beginning  of  this  year  ?  Ye3,i-ir; 
have  lived  there  all  my  life.  Were  you  living 
there  the  day  Archy  Beebee  was  killed?  Yes, 
sii .  What  is  your  bupii:ess  in  Fayetteville? 
Cabinet  maker.  Were  yon  at  the  market  house 
the  day  Archy  was  killed  ?  Yep,  sir,  I  was. 
What  other  name  had  Archy  Beebee,  besides 
Beebee  ?  I  don't  knov/-,  I  always  called  him 
Archy  Warden,  he  always  belonged  to  Mr  War- 
den. Were  you  at  the  market  house  wheu  he 
was  killed  7  No.  sir;  I  was  net.  Were  you 
there    before?         Yes,  sir.  And   afterwards? 

Yes,  sir.  Wliat  time  diil  you  get  there  fu'Ht  that 
day  ?  I  was  coming  fr(mi  dinner  ;  I  think  it  was 
betwixt  two  and  three  o'clock  when  I  first  came 
down.  I  went  to  dinner  at  one  o'clock.  When 
you  got  there,  was  Archy  up  stairs  in  tl.u  Clourt 


room?  No,  sir.  He  had  not  come  from  tho 
Guard  House  ?  No,  sir.  Where  were  yea 
standing  wheu  he  was  brought  from  the  Guard 
House?  I  was  standing  in  the  middle  of  lh« 
street,  air.  At  which  end  of  the  market  house  ? 
The  end  towards  Cambeltown  bridge,  the  east 
end.  Opposite  the  big  arch  ?  Yes,  sir.  A't 
the  east  end  of  the  market  house?  Yes,  sir. 
In  Person  street  ?  Yes,  sir.  Did  you  see 
Archy  when  he  was  brought  up  ?  Yes,  sir. 
Who  was  with  him  ?  I  don''t  recollect  any  one 
except  Mr.  Weinyss?  Was  nobody  else  with 
him?  Yes,  sir.  What  became  of  Archy 
when  he  got  there?  He  went  up  stairs.  Did 
you  attempt  to  go  up  stairs  ?  No,  sir.  Where 
did  you  move  to  after  he  went  up  stairs  ?  1 
kei^t  walking-  around  there  from  one  place  to  an- 
other. How  long  was  he  up  stairs?  He 
was  up  there  some  considerable  time.  An 
hour?  I  don't  know,  sir,  I  guess  probably 
about  that  time.  Was  there  any  crowd  .there 
while  he  was  up  stairs  ?  Yes,  sir,  a  very  large 
crowd.  How  many  persons  ?  I  don't  recol- 
lect, there  was  a  good  many,  though.  As  man}' 
as  a  hundred  ?  I  would  not  like  to  say  for 
certain.  Did  it  grow  any  larger  or  less  while 
you  were  there  ?  Some  came'after  I  was  there. 
Did  you  go  under  the  market  house  at  all? 
No,  sir.  Did  you  notice  anybody  in 
the  crowd,  any  of  these  prisoners  at  the 
bar,  or  any  one  else  before  he  came  down, 
while  Archy  was  up-stairs  ?  Yes,  sir.  Who 
did  you  see  there  ?  I  saw  Captain  Tolar,  and 
Mr.  Powers,  and  Mr.  Monk.  'Tom  Powers  do 
you  mean  ?  Yes,  sir.  Did  you  notice  any 
one  else  in  the  crowd,  in  conversation  v,'M\  them  .' 
Not  that  I  recollect.  Were  yoii  standing  out 
there  when  Miss  Massey  came  down  stairs  ? 
Yes,  sir.  Who  was  with  her.  ]Mr.  Bond,  5 
think,  the  town  constable.  Where  were  you 
standing  when  she  came  down  stairs?  Right 
in  front  of  the  arch,  out  in  the  street.  Where 
was  the  carriage  ?  It  was  out  to  ths  right  of 
the  arch,  towards  Mr.  Taylor's  store.  Was  it 
in  the  middle  of  the  street?  It  M-as  a  few  paces 
from  the  pavement.  Out  side  of  the  crowd  ? 
Yes,  sir.  How  near  Avere  yoii  to  the  carriage  ? 
I  guess  I  was  about  as  near  as  I  am  to  you, 
(about  8  feet.)  How  near  were  you  to  the  car 
riage  when  the  ladies  got  in?  About  as  far  as 
to  those  two  gentlemen,  (about  13  or  15  feet.) 
Did  any  one  else  go  to  the  carriage  besides  Mr. 
Bond,  to  speak  to  the  ladies'?  Mr.  P.  Taylor 
went  to  the  carriage  and  spoke  to  the  old  lady, 
and  I  think  he  spoke  to  the  young  lady.  Did 
you  see  any  one  else?  Well,  I  don't'  recollect 
I  recollect  personally  seeing  him  there — and  Mr. 
Powers,  after  Mr.  Taylor  stepped  off,  tliis  young 
lady's  mother  called  him  there.  Were  you 
near  enough  to  hear  what  was  said?  I  over- 
heard them  say,  after  he  started  away,  she  says  to 
him,  "Tom,  don't  you  have  an j'thiug  to  do  with 
it — you  go  home,"  and  he  was  crying  at  that? 
time.  He  was  weeping  at  the  time?  Yes, 
sir.  What  did  he  say  m  reply?  He  shook 
his  head.  Which  way?  Like  he  said  ho 
would  not  have  anything  to  do  with  it.  Then  at 
that  time  I  said  to  him,  "Mr.  Powers  is  that 
young  lady  a  relation  of  yours,"  he  says  "yes,  she 
is  my  niece,"  I  says  to  him  then,  "the  ti7nes  have 
changed  so  much  "during  the  war,  and  since  tUe' 
war,  1  don't  know  those  who  I  used  to  know,'""' 
and  by  that  time  Captain  Tolar  came  uj),  and 
touched  him  on  the  shoulder,  and  they  stejjped 
otf  together.  Where  did  Tolar  come  from  ?  I 
do  not  know,  sir,  he  was  to  the  left  of  me  when 
he  .came  u]i.  Where  were  you  lacing  ?  I  was 
facing  toM'ards  Avhcre  tho  carriage  -n-as  Etacdicg. 
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■Did  he  come  from  further  out  in  the  street,  or 
towards  tlie  iiiai  ket  house '.'  From  towards  the 
market  house,  I  thhik.  Were  you  facin.u;  Mr. 
Powers  when  you  were  talking  to  liini '!  ifcs, 
sir.  Wliieh  shoulder  did  Captain  Tolar  toucJi? 
J  don't  reeollcct.  What  oeeurred  then?  They 
walked  up  towards  the  market  house,  and  1 
walked  on  behind  them  a  few  steps,  and  I  heard 
Captain  Tolar  say  to  Mr.  Powers,  "when  lie 
comes"— (I  saw  the  young  man  standing  uj)  at 
the  door,)  Mr.  Toiarsays.  "when he  eomesdown 
you  grab  him,  and  break  the  ice,  and  that  will  be 
all  you  will  Iwvc  to  do," — somethiu"- like  that. 
.Was  that  all  Captain  Tolar  said?  I  think  it 
was,  sir,  if  I  mistake  not.  "  You  grab  him  and 
break  the  iec,  and  that  is  all  you  liave  to  do'.'" 
Yes,  sir,  and  i  turned  my  back  and  ran  as  hard  as 
I  could  towards  Mr.  Mei^'oxc's  elorj.  Captain 
Tolar  came  up  and  touched  Mr.  Powers  on  the 
shoulder,  and  you  followed  them  up?  Yes,  sir. 
And  you  heard  him  say  what?  He  says  ''  as  he 
comes  down  j-ou  grab  hira  and  break  the  ice,  and 
that  will  be  all  you  will  have  to  do. "  You  think 
those  are  the  exact  words?  I  think  so,  as  well 
as  I  can  recollect.  It  has  been  so  long  1  may  have 
forgotten  the  exact  words— but  I  tliink  they  are. 
It  alarmed  you, what  was  said,  sudiciently  to  make 
you  run  away  ?  Yes.  sir.  Did  you  see  any 
weapons  in  the  crowd?  I  only  saw  one,  that 
was  a  pocket  knife  which  Monk  Julia  had  before 
the  man  came  down,  whittling  a  stici:,  but  I  did 
not  know  what  he  was  going  to  do  with  it.  You 
then  ran  ofi"  after  this  "conversation  ?  Y''es,  sir. 
Where  were  you  when  the  pistol  fired  ?  I  was 
at  Mr.  McFoxe's  store.  Was  that  in  sight  of  the 
market  house?  Yes,  sir.  llow  far  from  the 
market  house — fifty  3-ards?  I  don't  think  it  was 
quite  fifty.  As  far  as  across  this  room  from 
corner  to  corner  ?  Yes,  sir;  about  that  distance. 
You  heard  the  pistol?  Yes,  sir.  Did  you  go 
back?  l''es,  sir.  What  did  you  see  when  you 
went  back?  I  saw  this  man  laying  there,  Dr. 
McDuflie  was  attending  him,  and  Mr.  Wemyss  was 
trying  to  make  the  crowd  scatter,  so  tliat  they 
could  get  air  to  hiui,  and  Mr.  James  Strange  was 
there.  He  was  coudng  from  where  the  prisoner 
Vi'SlS,  and  he  was  saying  it  was  a  piiy  they  shot 
bim  down  that  way.  And  after  that  some  strange 
gentleman— I  never  saw  him  before — he  was  say- 
ing something  and  Mr.  Eddie  Powers  said  that  he 
thought  it  was  nothing  but  what  was  right.  Did 
jou  see  any  weapon  upon  Mr.  Eddie  Powers  at  that 
time— or  anything  peculiar  in  his  appearance? 
No,  sir  ;  I  saw  no  weapon.  He  looked  very  pale. 
And  he  said  it  was    perfectly  right  r'  Yes,  sir. 

That  was  just  alter  Mr.  Strange  had  been  denoun- 
cing it  as  improper  ?        Yeg,  sir. 

Cross  examination,  by  the  Counsel  for  the  ac- 
cused. 

Your  name  is  SIcXeill?  Yes,    sir.  What 

family  did  you  formerly  live  with?  Mr.  Dun- 
C!m  McNei'il.  Any  relation  to  George  McNeill? 
None  that  I.  know  ol,  sir.  You  came  there  be- 
tween two  and  three  o'clock  ?  Yes,  sir  ;  I  was 
there  about  that  time.  1  understood  you  to  say 
you  stood  opposite  the  arch  as  Beebee  was  coming 
downstairs,  or  as  the  ladies  were  coming  down 
stairs  ?  As  the  ladies  were  coming  down  stairs. 
About  the  middle  of  the  street?  A   few   paces 

off  from  the  arch.  How  wide  is  the  street  there? 
1  dou't  know  sir,  a  right  good  sized  street. — 
Seventy-tive  feet  ?  No,"sir  ;  I  think  not.  You 
were  not  at  the  middle  of  the  street?  I  was 
standing  in  the  arch,  in  the  street  a  few  paces  from 
the  arch.  You  were  nearer  the  market  house 
than  the  middle  of  the  street  ?  Yes,  sir.  You 
<vere  standijjg  how  lar  do  you  suppose  from  the 
uiai  ket  house  V        About  as  far  as  from  me  to  ymi 


sir.  About  fifteen  feet  from  the  market  house? 
Yes,  sir.  Wei  e  you  further  from  the  market 
housj  than  the    carriage?  The    carriage  was 

right  behind  me,  sir  ;  rather  to  my  right,  going 
into  the  arch.  And  you  say  you  were  about 
as  far  from  the  carriage  as  from  mc  to  you  ?  No, 
sir,  I  did  not.  llow  far  were  you  ?  1  never 
took  any  particitlar  notice.  I  understand  you 
to  say,  in  answer  to  the  govcrninent,  that  you 
were  about  as  far  as  from  you  to  us,  from  the 
carriage?  I  eald  when  Mr.  Powers  was  talk- 
ing to  me.  Did  you  move  ?  Not  till  Mr. 
Powers  went  up  and  said  something  to  the  la- 
dies; then  I  stepped  back.  Which  way? 
From  tlic  carriage.  How  near  to  the  carriage 
were  you  at  the  time  the  ladies  got  in  ?  Well, 
I  was  not  any  distance,  scarcely.  As  soon  as 
Mr.  Powers  walked  up  to  tspeiik  to  the  ladies, 
you  walked  back  ?  I  step[)ed  back  a  pace  or 
Uvo.  But  you  heard  what  the  old  lady  said  ? 
Yes,  sir.  And  she  said  to  Mi-.  Powers  as  he 
walked  away,  "Tom,  don't  youhave  anything  to 
do  with  it."  Mr.  Powers  went  to  the  carriage 
and  he  started  to  step  off,  and  she  called  him 
back,  and  she  whispered  to  him,  as  well  as  I  eau 
understand,  it  was  "Tom,  don't  you  have  an}' 
thing  to  do  with  it,  you  go  home."  You  swear 
that  she  said  that  and  you  heard  her  say  it  ?  Yes, 
sir.  That  was  the  second  time  she  called  him? 
The  first  time  he  went  himself.  And  then  he 
moved  off  and  she  called  him  back,  and  she  said 
that  to  hiui.*'  Yes,  sir.  And  he  shook  his 
head  as  if  he  agreed  not  to  have  anything  to  do 
with  it  ?  Yes,  sir.  Then  as  he  walked  ofT 
Mr.  Tolar  met  him  and  talked  to  him  ?  No, 
sir,  I  spoke  to  himself,  first.  And  you  asked 
whether  the  young^lady  was  not  akin  to  hmi,  and 
he  stopped  and  talked  to  you?  Yes,  sir. 
Which  direction  was  Powers  making  then  from 
you  ?  He  walked  right  up  towards  the  market. 
And  he  met  Tolar?  No,  sir,  Tolar  came  up 
during  the  time  ho  was  talking  to  me.  Did 
you  hear  Tolar  say  anything  to  htm  ?  He  came 
up  and  touched  Mr.  Powers,  and  after  they  come 
np  towards  tlie  market  I  heard  him  say,  "Tom  as 
he  comes  down  you  grab  him  and  break  the  ice, 
and  that  will  be  all  you  hiwe  to  do,"  and  at  that 
time  I  turned  my  back  and  run.  How  far  was 
he  from  yoii  when  he  said  that?  They  were 
right  before  me;  I  was  walking  along  behind 
them.  Yon  wi'.lked  on  up  towards  the  market 
house?  Yes,  sir.  How  far  did  you  walk 
with  them?  Some  two  or  three  stejis.  You 
heard  nothing  else  said  ?  No,  sir.  You  heard 
nothing  else  of  the  conversation  between  the  olu 
lady  and  Tom  Powers,  than  what  you  have  told  ? 
No  sir.  Yausay  you  got  there  about  three  o'clock? 
Yes  sir.  And  you  stood  about  the  middle  of 
the  street  for  some  time  ?  When  I  first  went 
there  I  was  standing  a  good  ways  in  the  street 
frontinc;  thg  arch.  '  Aiid  you  waited  till  Archy 
went  lip  stairs?  Yes,  sir.  Did  not  walk 
under  the  market  house  at  all  ?  No,  sir.  And 
you  stood  there  all  the  while  Archy  was  up  stairs  ? 
i  was  walking  around  about  there.  And  you 
say  you  saw  there  Jlonk  and  Tom  Powers  "and 
Capt.  Tolar  ?  Yes,  sir.  You  saw  a  number 
of  other  people?  Yes,  sir.  You  don't  recol- 
lect who?  No,  sir.  And  then  you  took 
your  stand  opposite  the  Arch  about  the  time  the 
ladies  came  down?  l''es,  sir.  Y/hen  didyou 
first  give  in  your  testimony  about  this  matter? 
When  I  wf^nt  around  to  the  shop,  I  told  one  of  tha 
boys,  and  I  have  not  told  any  one  since,  as  I  re- 
collect, because  I  did  not  want  anVtIiicg  to  do  witu 
it.  You  have  uot  mentioned  it  from  that  time  to 
this  ?  Not  that  1  recollect.  You  have  not 
beec  called  upou  to  tell  what  the  old  lady  said  tc 
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Tom  Powers  from  that  time  to  this?  Only  as  I 
Bpoke  it  to  the  Geueral  as  I  came  up.  You  have 
uot  told  wliat  Tolar  said  to  Powers  from  that  time 
to  this?  No,  sir.  This  is  the  first  time  vou 
have  had  occasion  to  recall  the  words  ?  Yes, 
air.  And  you  swear  to  them  according  to  your 
best  recollection  ?  Yes,  sir.  Areyou  pot-itive 
tliat  those  are  the  w!:ras  they  used?  Yes,  sir. 
You  liave  no  doubt  about  it  at  all?  To  the  best 
of  my  knowl^lge,  it  is.  You  have  no  doubt 
about  it  ?        No,  sir. 

Ii<^-direct  examination,  by  the  Counsel  for  the 
pro.secution. 

Did  you  see  any  or.e  hare  any  conversation  with 
Mr  Bund  as  lie  went  to   the  carriage  ?        No,  sir. 

Questioned  bv  the  LViinmission  : 

When  Capt.  Tolar  touched  Tom  Powerfi  on  the 
shoulder,  and  said  to  Powers  "you  fjrab  him  as  La 
comes  down  and  break  tiie  ice,  and'that  is  all  you 
will  have  to  do,"  did  Capt  Tolar  say  anj-thintrelss, 
that  he  hinjself  or  anyone  else  would  do  anything 
afterwards?  No,  sir  ;  I  did  not  hear  him  say 
anythinjj,  because  soon  as  I  heard  that  word  I  ran 
rij:ht  aft'ay.  Did  he  use  any  >v,<:h  exoression  as 
"  and  we  will  put  him  throug^h?"  Y'es^  sir;  I 
think  he  did;  I  forgot  that,  sir. 

Re-direct  examination  resumfed.by  the  Counsel 
for  the  prosecution. 

Now  state  the  conversation  again,  the  whole  of 
it ,  as  it  occurred  ?  Mr.  Tolar  says  to  Mr.  Pow- 
ers :  '■  You  fcrab  h'm  as  he  conies  down  and  break 
the  ice,  and  we  will  puthiin  through,  "  that  is  the 
words.  Are  you  certain  that  that  expression 
was  used  '  Y^es,  sir:  that  was  the  expressian. 
You  said  just  now  you  Lad  never  stated  thia  con- 
versation before;  you  Oiean  to  no  one  before?  I 
said  to  no  one  except  you  and  Gen.  Avery.  Was 
that  conversation  the  same  as  you  stated  to  us,  with 
Ihat  addition  of  "we'll  put  him  through?" 
Yes,  sir.  Are  you  confident  tfcat  expression 
was  used  ?        Yes,  sir. 

The  Counsel  for  the  prosecution  said  he  had  no 
objection  to  having  the  witness  cross  examined  on 
that  point-. 

Re-cross  examination,  by  the  Counsel  for  the  ac- 
cu.'-ed. 

How  came  it  you  did  not  mention  that  just  now? 
I  forgot  it,  it  v;as  the  fi' st  time  I  was  ever  in  a 
croud  and  I  got  excited.  Didn't  you  tell  General 
Avery  that  *•  you  grab  him,  imd  we'll  put  him 
through  ?  "  YfcS,  sir.  But  you  Ibrgot  it  a  lit- 
tle while  ago  ,  haven't  you  lorgot  any  tiling  else  ? 
I  think  not.  You  have  told  evei-y thing  now? 
I  think  so.  When  did  yoa  come  up  here  ?  I 
came  up  here  Thursday.  Have  you  been  talking 
to  any  one  about  this  matter  as  the  trial  went  on? 
No,  sir.  The  only  persons  you  have  spoken  to 
about  it  since  February  are  General  Avery  and 
Colonel  Haywood  ?  Yes,  sir.  You  jiave  not 
told  another  soul  since  ?  Not  that  I  recollect, 
sir. 

Phillip  Pickett,  a  witness  for  the  ]|rosecutioD, 
having  been  first  duly  sworn,  testified  as  follows  : 

Examined  by  the  Counsel  lor  the  prosecution. 

What  is  your  name  ?  Phillip  Pickett.  Do 
you  live  in  Fayetteville?  Yes,  sir.  Have  ycu 
lived  there  all  thl-;  year  ?  Y'ea,  sir.  Did  you 
know  Archy  Warden  or  Archy  Bcebee  ?  Yes, 
bir.        Which  name   did  he  go  bv  ?  Both    sir. 

When  did  you  see  him  alivd  last  ?  I  don't  know 
sir  exactly.  Do  you  remember  what  day  of  the 
week  it  was?  I  saw  him  Monday.  Do  you 
know  what  month  ?  No,  sir.        '  It  was  since 

Christmas,  wasn't  it  ?  Yes,  sir.  Were  you  at 
the  market  house  when  he  was  carried  up  stairs  ? 
No,  sir.  You  got  there  while  he  was  up  stairs? 
Yes,  sir.  What  time  of  the  day  was  it  when  you 
iot  there;        1    C.on'i  kno^v    exactlv   the    hou*. 


After  dinner  or  before  dinner?.  After  dinner. 
Was  the  sun  set?  No,  sir.  Waen  j'ou  got 
there  he  was  up  stairs  ?  Y'es,  sir.  Where  did 
you  go  when  you  first  got  to  the  market  house  ? 
i  stood  at  the  south  east  corner  ofthe  market  house. 
On  the  east  face  ?  Aly  face  was  directly  west. 
Which  wall  would  your  elbow  touch, — yourrigat 
elbow?  It  would  touch  the  east  corner.  Then 
you  were  a  little  outside  of  the  ^market  house? 
Yes,  sir.  The  ma'-ket  house  wa?  right  west  of  you  ? 
When  you  were  looking  west,  you  could  sec 
right  straight  ahead?  "Yes,  sir.  Were  you 
looking  iu  the  direction  of  Haymount  ?  Yes,  sir. 
Could  you  see  up  Hay  street  ?  Yes,  sir.  Was 
any  crowd  there  ?  No,  sir,  I  saw  no  crowd  at  the 
time.  Mr.  Tolar  Avas  standing,  and  Monk  and  a 
j'oung  man  b}'  the  name  of  John  Holliugsworth, 
and  i  think  Dr.  McDulfie  was  standing  there 
talking, — I  am  not  certain  about  Dr.  McDufHe, — 
and  John  Hollingsworth  had  a  pistol,  and  he  had 
on  a  blue  jacket,  and  his  pants  tucked  in  his 
boots.  lie  had  a  pistol  whore  ?  On  his  right 
side.  TV^here  every  one  could  see  it?  Yes, 
sir.  Did  you  see  any  arms  on  these  other 
men?  No,  sir.  V/herc  were  these  gentle- 
men stanuing?  At  the  south  arch.  Was 
there  any  crowd  at  that  time  iusideof  the  market 
house  and  the  east  end  ?  Not  that  I  know  of; 
I  was  not  looking  that  way.  There  was  no  noise 
there  ?  No,  siV.  You  say  these  gentlemen 
stood  about  the  south  arch  of  the  market  house? 
Yes,  L;ir.  They  v/ere  talking  together,  were 
they?  Yes,  sir.  Did  you  hear  what  they 
were  saying  ?  No,  sir.  What  occurred  next? 
I  walked  further  down  to  the  east  arch,  and  stood 
there  with  a  boy  by  the  name  of  Andrew  Haynard, 
■\vho  lives  iu  town  now;  we  both  stood  there  talk- 
ing a  long  while,  when  Mr.  Bond  came  down 
stairs  with  this  young  lady.  Before  Mr.  Bond 
came  downstairs,  did  you  notice  anj'  crowd  in- 
side of  the  market  house  ?  No,  sir,  only  I 
noticed  Mr.  Powers  setting  on  the  bench  where 
Becky  Ben  keeps  her  victuals.  Which  Powers  ? 
Tom  Powers.  Was  he  the  only  person  in  the 
market  house?  No,  sir,  a  good  many  persons 
were  around  there,  but  I  didn't  notice  who  thcj- 
were.  Did  you  see  anything  more  of  Captain 
Tolar  and  ^lonk,  and  John  Hollingsworlh  alter 
yoir  had  seen  them  inside  the  arch?  No,  sir, 
they  were  walking  about  the  market;  they  walked 
through  the  south  arch  into  the  market.  You 
saw  them  aft'.'r  you  got  into  the  cast  arch;  you 
saw  tlicm  go  back  through  the  south  arch?  They 
just  walked  right  through.  Did  ihey  go  out  of 
the  market  house?  Not  that  I  know  of. 
Where  did  they  walk  through  to  ?  They  were 
iust  Avalkiiig  about.  Did  they  walk  down  to- 
wards the  "cast  arch?  Not  that  I  know  of. 
AVere  they  together  when  they  were  walking 
about?  No,  sir,  not  after  they  were  standing 
talking.  They  were  not  connected  injanyway  ? 
No,  sir.  Well,  did  you  hear  any  conversation 
pass  between  Captain  Tolar  and  any  one  el  so 
I  did  not,  sir.  You  say  you  saw  Tom  Powers 
seated  on  Becky  Ben's  bench  ?  Yes,  sir.  Was 
that  after  you  had  seen  Tolar  at  the  south  arch  ? 
Yes,  sir.  When  you  first  came  around  to  the 
eastern  arch?  Yes,  sir.  Where  were  you 
stnnding  when  that  young  lady  came  down  stairs 
with  her  mother.  Just  on  the  outside  of  the 
]iavement  at  the  east  arch.  Just  off  the  pave- 
ment? Y"cs,  sir.  Opposite  the  cast  arch? 
Yes,  sir.  Well,  what  happened  then?  Mr. 
Bond  came  down  with  the  lady  and  went  to  the 
carriage  and  helped  her  in,  and  Mr.  JohnMaults- 
by  said  he  would  go  aud  sec  if  they  found  him 
guilty.        8top  one  moment ,  was  that  the  first 
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time  yon  saw  Jolui  Manltsby  that  day?  Yes, 
sir.  Where  was  lie  fttaiuUiii^  wlicn  lie  said  lie 
would  j^oand  see  whctliertliey  found  liiiii{;;uilty  ? 
At  the  south  east  corner,  Where  did  ne  goV 
lie  went  to  tlie  carriage.  Who  did  he  talk  to 
when  he  got  tliere?  Mr.  Bond.  Did  you 
Lear  wliat  he  said  to  Mr.  Bond?  He  asked 
whether  he  was  found  guilty,  and  he  said  "yes," 
and  he  camo  down  to  tiie  bouth-uast  corner, 
where  Mr.  Jones  was  standing,  and  Mr.  Joues  ask- 
ed him  how  it  was,  and  he  said  he  was  louiid  guilty. 
You  lieard  all  iliissaid  .'  Yes,  tir.  Wnat  bt-- 
eame  of  Mault^by  llien  ?  He  walked  up  tr)waid8 
the  north  east,  corner,  and  I  dou't  know  wliere  he 
went  to.  Did  you  sen  liim  pns.s  the  main  arch  ? 
Yes,  sir.  Ho  inovtd  towards  the  north  east 
corner?  Ypf.tir.  The  last  you  saw  of  him, 
hv  was  near  the  Xortli  east  cornei?  Y'es  i-ir. 
Wliat  happened  then.''  IVIr.  Jim  Joues,  before  lie 
walked,  up,  he  enid  "Jchn,  mention  tliatotiier 
thing.''  Wms  that  jiift  after  lie  told  liim  the 
negro  man  was  found  guilty?  Y'es,  sir.  What, 
else  did  he  say  '!  That  was  all  the  remarks  I 
lieard  ;     '"John  mention   that  olher  thing."  I 

thought  you  said,  he  said  '"John  don't  forgei; 
it  '/        Xo,    sir.  What   did   John   pay  ?        He 

said  ho  would  and  walked  off  then  to  the  north 
east  comer,  and  then  Mr.  Jim  Jones  w>:Iked  around 
Houth  and  s;it  down  on  a  bench.  One  ot  those 
benches  that  runs  across  the  liltlearch?  Yes, 
sir.  On  tileout^ide  ■?  Yi;s,  sir.  What  hap- 
pened ne.\t  .'  Afier  a  while  they  came  down 
with  Arcliy.  How  Idnsj  was  it  after  this  conver- 
sation, that  Arcliy  came  down  ?  About  fifteen 
minuten.  Where  were  you  sianding  when  Archy 
came  down  ?  Attlie  s.une  place,  sir,  Oil"  the 
pavement.'''  Yes.  sir;  about  the  muldle  of  the 
arch;  tlieycame  down  with  hiui,  and  just  as  they 
iiearcd  the  arch  and  started  down  on  the  ))ave 
ment  to  the  ^uard  house —  Did  you  see  any 
thing  happen  iu  the  market  house  before  lie  got 
outside  y  I  did  not;  some  one  rushed  at  him. 
and  some  said  '"  kill  the  damned  rascal,"'  and  I 
saw  Mr.  Monk  commence  to  cut  at  hiin  with  a 
knife.  You  heard  what  exclamation?  ''Kill 
the  damned  rascal,"  You  did  not  see  who  made 
that  rush  .«'  No,  sir.  Y'ou  saw  nobody  in  the 
crowd  but  Monk  with  a  knife  ?  Not  right  close 
to  him.  I>id  you  see  anybody  further  o£i  with  a 
knif.-?  !No,sir;  he  made  at  him  to  cut  him,  and 
Jim  Nixon  rau  at  him  and  pulled  him  off  and  told 
him  to  go  awaj'  ;  and  by  that  time  they  were 
scuffling  and  got  down  on  the  pavenient. 
Who  got    down?  The    shenff   and   Mr.    AVe- 

myss  had  hold  of  him;  they  all  wcut  down  : 
Archy  -wv-ut  down,  nnd  Mr  Weinyss  got  down 
on  tlie  top  of  liiin  like  ;  ju.^t  abimt  the  lime 
they  got  straight  Mr.  Tolar  stepped  up  and  siiot 
him.  Did  you  see  Mr.  Tola'-  ?  Y'e.s,  sir. 
That  ■was  the  fii'st  time  you  had  seen  him  since  you 
saw  him  in  the  market  Louse?  Y'cs,  sir. 
Where  did  he  come  from  ?  1  don't  know,  sir. 
Were  you  stanJing  in  the  same  place  in  the  street 
in  front  of  the  arch  ':'  Yes,  sir — I  wasn't  in  front 
of  the  arch  exactly,— had  moved  a  little  further 
down.  Tolar,  j-ou  sa}-,  stepped  f(u-ward  and 
shot  him  ?  Y"es,  sir.  How  far  was  Captain 
Tolar  from  you  when  he  shot?  Not  more  than 
four  or  live  feet.  How  far  was  Archy  from  you '? 
He  was  about  three  or  tour  feet.  You  were 
closer  to  Aiehythan  to  Captain  Tolar?  I  was, 
sir.  Were  you  in  front  of'  the  main  arch  of  the 
uiarket  house  ?  No,  sir,  I  moved  down  a  little. 
Y'^ou  moved  down  as  the  crowd  moved  down  ? 
Y'^es,  sir.  Where  was  Archy,  on  the  pavement 
or  off?  On  the  pavement.  Wers  you  on  the 
pavement  or  off?  Off  the  pavement.  Y'ou 
were  about   four   feet  from  bim  you  say  ?        Not 


more  than  that.  Was  he  near  the  edge  of  the 
pavement?  About  the  middle.  Y''ou  were 
near  the  edge?  Yes,  sir.  Captain  Tolar  was 
to  your  right  or  left  when  he  fired  ?  To  my  right, 
sir.  Y'ou  say  he  was  about  live  fe<>t  from  you  ? 
He  may  hatre  been  about  that.  Was  anybody 
between  you  and  him  ?  There  was.  Who 
Avasit?  I  don't  recollect.  Was  there  any- 
body between  him  and  Beebee?  Yes,  sir.  Can 
you  tell  who  they  were?  I  could  not.  What 
sort  of  a.  pis  ol  was  that  Captain  Tolar  had?  I 
could  not  say.  Could  you  sav  anything  about 
the  size  of  it?  No,  sir,  I  could  not  because  ho 
fired  right  over  some  one's  shoulder — it  hid  it. 
Can  you  tell  whether  it  was  a  large  pistol  or  a 
small  one  ?  It  looked  like  a  medium  sized  pistol . 
Did  you  see  the  pistol  ?  I  got  a  glimpse  of  it. 
Are  you  certain  whose  hand  it  was  ?  Y'es,  sir. 
How  v/as  Captain  Tolar  dressed  that  day?  That 
I  could  not  say;  I  think,  though,  that  he  was 
dressed  in  a  dark  gray  suit  but  1  would  not  say 
positive.  Did  he  have  on  an  overcoat?  No, 
sir,  I  think  he  had  on  a  shawl.  Are  you  cer- 
tain about  the  shawl?  I  am  not  certain  about 
the  shawl  ;  he  had  on  a  shawl  or  blanket.  He 
was  the  man  who  tired  the  pistol?  Yes,  sir. 
Did  you  see  the  pistol  when  it  went  off?  Ye.^, 
sir.  And  the  smoke  and  flash  ?  Yes,  sir. 
Y''ou  heard  the  report  ?  Yes,  sir.  How  close 
wasthemuzzl'j  of  the  pistol  to  Archy's  head  ? 
It  was  a  right  good  piece  off  ;  it  was  not  right  at 
his  head.  Tolar,  vou  say,  was  nearly  five 
feet  from  him.  I  could  not  say  exactly.  Was 
Tolar  standing  on  the  pavement  or  off'?  That  I 
could  not  say  because  the  people  were  between  me 
and  Mr.  Tolar.  Was  he  standing  pretty  near 
the  edge?  I  think  he  was,  sir.  Y"ou  could 
only  judge  of  the  distance  Irom  seeing  the  head 
and  shoulders?  Y''cs,  sir.  But  you  are  cer- 
tain it  was  his  hand  tbat  held  the  pistol  ?  I  aw, 
sir.  And  you  were  looking  at  it  the  moment  he 
fired  ?  Y'es,  sir.  What  position  was  Captain 
Tolar  in  when  he  fired?  I  don't  know  exactl^,^. 
Did  he  fire  with  his  left  hand  ?  No,  sir,  I  don't 
think  he  did  ;  he  fired  with  his  right  hand.  Was 
he  standing  very  erect  or  leaning  over  the  crowd — 
did  he  point  it  through  the  crowd  or  over  the 
crowd?  Over  the  crowd.  Did  you  see  Sheriff" 
Hardie  at  the  time  he  was  shot?  Yes, 
sir.  AVhere     was    he     standing?  I    think 

be  was  on  the  richt  hand  sioe.  In  front 
or  behind?  At  the  side  of  him.  Did  you 
seeWemyss?  Y'es,  sir.  Where  was  he  standing  ? 
He  had  hold  of  him  on  the  leftside  I  think,  one 
was  on  one  side  and  one  on  the  other  side  anyhow. 
They  were  on  difi't;rent  sides?  Y'es,  sir.  Did 
you  see  Archy  fall?  Yes,  sir.  Did  you  see 
what  became  of  Tolar  after  he  fired  ?  I  don't 
know  sir.  Where  did  he  go  after  he  fired?  I 
don't  know  sir ;  when  he  fired  he  wheeled  and  run 
the  pistol  under  his  shawl.  Which  side?  On 
his  left  side  I  think.  You  didn't  see  where  he 
moved  to?  I  did  not.  Did  you  go  up  to  the 
man  who  was  wounded?  I  was  standing  right 
there.  Y'ou  did  not  have  to  go  far  ?  No,  sir. 
Did  you  see  what  became  of  Tolar  afterwards  ■;*  I 
did  not  sir.  Did  you  see  who  was  nearest  to  To- 
lar when  he  fired  ?  No,  sir.  Did  you  see  any- 
thing of  Edward  Powers?  I  did  not  see  him  in 
that  crowd  ;  I  saw  him  there  before  this  thing  hap- 
pened. Did  you  see  Ralph  Lutterloh  ?  Yes, 
sir.:  Did  you'see  anything  of  Henry  Sykes  there^ 
that  day?  "  No,  sir.  Did  you  see  anything  of 
Mr.  Legsett  there  that  d.ay  ?  "  I  know  one  Mr. 
Leggett.  but  I  didn't  see  him  anvwhere  about  there 
sir.  Did  you  see  Sam  Hall  that  day  ?  I  did 
sir.        Was  that    before    ihe  shot  ?        Yes,    sir. 
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Where  was  he  when  you  saw  him  ?  He  was 
knocking  about  the  market.  Inside  or  out? 
Inside  and  out,  toG.  Did  you  see  him  liave  any 
conversation  with  any  of  these  prisoners.  I  did 
not,  sir. 

Cross  examination  .by  the  Counsel  for  the  ac- 
cused. 

Phillip  Pickett  is  yourname  ?  Yes,  sir.  How 
long  hare  you  lived  in  Fayetteville  ?  All  my 
life  sir.  You  know  Dr.  McDuffie?  I  do  sir. 
Y'ou  know  him  very  well,  don't  you  ?  Ye?,  sir. 
How  far  were  you  from  that  knot  of  men, — Hollings- 
worth,  Tolar  and  the  rest  of  them  V  I  was  not 
more  than  twenty-five  feet.  Any  body  between 
you  and  them?  There  was  not,  sir.  Who  did 
J ou  say  they  were?  I  saw  Mr.  Tolar  and  Mr 
Monk,  and  I  won't  say  whether  the  other  was  Dr. 
McDuffie  or  not.  Why  ain't  you  certain  ?  Be- 
cause it  has  been  such  a  long  time  I  disremember. 
How  do  you  know  it  m'^s  Tolar  ?  I  know  it ;  I 
can  recollect  it  was  Tolar.  How  can  you  forget 
it  was  Dr.  McDuffie  ?  I  don't  know  sir  ;  it  has 
been  so  long.  I  want  to  know  how  you  came  to 
forget  Mr.  McDuffie  and  not  to  forget  Tolar  ?  I 
can't  say  ;  I  know  for  certain  it  was  him  and  Monk 
and  John  Hollingsworth,  but  the  others  I  forget 
who  it  was.  You  recollect  John  Hollingsworth 
very  well  ?  Yes,  sir.  And  Monk  very  well  ? 
Yes,  sir.  And  you  recollect  Tolar  very  well  ? 
Yes,  sir.  And  Dr.  McDullie  you  know  as  well 
as  any  one;  and  you  don't  recollect  whether  it 
was  he  or  not?  No,  sir.  You  can't  give  any 
reason  why  vou  don't  recollect?  I  give  this  rea- 
son ;  it  has  teen  so  long  I  forget  whether  it  was 
him  or  not.  That  same  reason  would  cause  you 
to  forget  the  others  too?  No,  but  I  don't  forget 
the  others.  How  came  you  to  recollect  either 
and  not  the  other  ?  Because  I  can  recollect  the 
•rest,  and  I  think  the  other  was  Dr.  McDuffie. 
Yon  don't  know  why  j'ou  don't  recollect  him  ? 
I  only  give  the  reason,  it  Jwas  so  long.  Were 
you  standing  there  with  your  elbow  at  the  east 
corner  of  the  market  house  looking  west?  Yes, 
flir.  And    you    were    tv.enty-five    fe^    from 

Che    men?  About    that.  And    3'ou    saw 

them  all  and  you  say  one  of  them  had  a  pistol  ? — 
Yes,  sir.  You  don't  forget  that?  No,  sir. 
Tou  don't  forget  that  one  hart  his  pantaloons 
in  his  boots  ?  No,  sir.  And  you  don't  for- 
<ret  one  had  blue  pantaloons  on  ?  I  said  a 
bluejacket.  You  don't  forget  that  ?  No,  sir. 
Bat  yeu  do  forget  who  the  fourth  man  was  ? 
1  dou't  exactly  forget,  it  sort  of  slipped  luymem- 
\)vy.  Then  you  walked  from  the  east  corner 
to  the  arch  ?  Yes,  sir.  Tiie  main  arch  011 
the  east  side?  Yes,  sir.  And  you  walked  in, 
or  did  you  not?  I  did  not,  sir.  Where  did 
you  go  to?  On  the  Qutside  of  the  pavement,, 
just  otf  the  pavement.  How  far  v,ere  you  from 
the  arch?  Not  more  than  six  feet,  anyhow. 
Kix  feet  from  the  pavement?  From  the  arch. 
Weie  you  olf  the  pavement?  Yes,  sir.  How 
wide  is  the  pavement?  It  is  not  more  than 
ubout  five  feet.  And  you  were  about  one  loot 
from  the  pavement?  I  might  have  been  about 
that,  I  would  not  say  for  certain.  And  you 
stood  there  when  Miss  Massey  came  down  ? 
Yes,  sir.  And  she  went  to  the  carriage  with 
Mr.  Bond?  Yes,  sir.  Who  did  you  say  went 
to  the  carriage  then  ?  Mr.  Maultsby.  Didn't 
Tom  Powers  go  to  the  carriage?  I  did  not 
notice.  How  far  from  the  carriage  were  you  ? 
Not  very  far,  sir.  Was  it  a  mile  ?  Not  more 
than  about  twenty  feet.  Were  you  looking  at 
th,e  carriage  ^  I  was,  sir.  You  say  you'ditl 
not  see  Tom  Power.s  go  there  ?  I  did 
not  notice  him.  You  saw  Maultsby  go? 
I    did,    sir.        And    he    said    he    would   "ask 


whether  they  found  Beebee  guilty  or  not? 
Yes,  sir.  And  he  went,  and  you  heard  the 
converealion  with  Bond;  heard  him  asJk  him 
whether  he  was  guilty  or  not,  and  Bond  said  he 
was,  and  then  Ivo  came  back  ?  Yes,  sir.  And 
you  were  standing,  looking  where  you  were  ;  did 
you  move  away  ?  Nc,  sir.  Y'ou  were  si.x  feet 
from  the  arch  ?  About  that,  sir.  Was  the 
man  named  Jones  standing  by  the  arch  ?  No, 
sir  ;  he  was  sfanding  down  by  the  corner.  Which 
corner  ?  The  south  east  corner.  Did  Maults- 
by go  down  to  the  south  east  corner?  Yes,  sir. 
Is  Jones  a  white  man  ■  Ye?,  sir.  HH^  went  to 
tlie  south  east  corner  and  Jone.'?  asked  him  wheth- 
er they  found  him  guilty?  Yes.  sir.  And^he 
said  they  had  .^  Yes,  sir.  And  he  walked  up 
on  the  pavement  to  the  north  east  comer  ?  On 
the  outside  of  tlie  pavement  V  Where  was  Jones 
standing?  On  the  outside  of  the  pavement. 
Maultsby  went  down  after  talking  to  Bond,  to  the 
soutb  east  corner,  off  the  pavement,  and  then  he 
walked  along  the  street  up  towards  the  north  east 
corner?  Yes,  sir.  And  you  heard  Jones  say 
what?  "Mention   tiiat  other  thintf.''        And 

what  did  John  Maultsby  say?  He  said  he 
would.  You  did  not  bear  anything  more  said  ; 
what  that  other  thing  was?  No,  sir.  Maults- 
by went  up  to  the  north  east  corner  ?  Yes,  sir. 
You  saw  him  pass  the  big  arch  ?  Yes,  sir. 

What  became  of  him  ?  I  don't  know.  How 
long  was  that  before  Archy  came  down  ?  About 
fifteen  minutes,  sir.  How  long  was  it  between 
the  time  Miss  Massey  came  down  and  Archy  came 
down  ?  About  fifteen  minuter.  No  time  had 
passed  between  the  time  Miss  Massey  bald  come 
down  and  Jones  and  Maultsby  had  this  talk  * 
That  was  about  the  same  time.  Did-  you  see 
Archy  as  he  was  on  the  stairs  coming  down? 
Yes,  sir.  And  you  saw  him  wheii  he  come  ou 
tlie  flour  inside  of  the  market  house?  Yes,  sir. 
Did  anj'bodv  t:o  up  to  him  ?  Not  that  I  know 
of,  sir.  You  saw  him  ?  I  did,  sir.  If  any- 
body went  up  to  him  ynu  could  have  seen  them? 
1  thiok  I  could,  but  I  didn't  see  any  one.  You 
were  standing  there  with  your  eyes  fixed  on  Archv? 
Yes,  sir.  And  you  saw  nobody  do  anything  to 
Archy,  until  they  turned  the  corner.  i  did  not, 
sir.  Then  you  heard  some  body  say,  "kill 
him?"  Yes,  sir.  And  Monk  ran  up  with  a 
knife  ?  l''es,  sir.  Did  you  see  Tom.  Powers 
then'  I  did  not,  sir.  Did  you  see  Tom. 
Powers  alter  they  passed  the  arch  and  came  out? 
No,  sir.  You  were  still  standing  in  front  of 
the  arch?  I  was,  sir.  Did  you  see  Captain 
Tolar  until  lie  came  up  and  shot  him  '!  Onlj' 
when  I  saw  him  talking.  Had  you  seen  him 
from  tlie  time  you  saw  him  talking  until  he  came 
up  and  shot  him  ?  I  saw  him  walking  through 
the  market  house.  Did  you  see  him  passing 
out  back  of  you  in  the  street  while  you  were 
standing  there?  I  did  not  notice  him.  At 
the  time,  Massey  was  sitting  in  the  carriage?  I 
did  not  notice  him.  Did  you  notice  Tom. 
Powers?  I  did  not  sir.  You  were  standing 
atjthc  place  all  the  while?  I  was,  sir.J^^If  they 
had  passed  througli  the  arch  to  the  carriage  by 
you,  hovv-  near  wolild  they  pass  ?  They  could 
have  passed  within  ten  leet  of  me,  sir.  Was 
your  lace  in  that  direction  or  the  other  direction  ? 
My  face  was  directly  west,  sir.  No  body  could 
have  gone  out  of  the  arch  without  passing  under 
your  cy\3  ?  No,  sir.  You  did  not  sec  Tolar 
or  Powers  go  out?  I  don't  recollect.  You 
did  not  see  Powers  go  the  carriage  ?  No  sir. 
You  saw  Powers  walking  about  under  the  market 
house  ?  No  sir;  I  saw  Ed.  Powers.  Did  you 
sec  Tom.  Powers?  He  was  sitting  down  on 
BtH'ky  Ben's  scat.      Wat-  that  the  only  plate  yon 
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saw  him  that  day  ?  Yes  sir,  to  my  rpcollection. 
Alter  Archy  ;camc  down  did  you  move?  I 
moved  down,  yts  sir;  I  moved  down  l)etwecn 
the  corner  and  tlie  arcli.        Between  the  corner 

and  the  little  arch,  or  the  large  arch there 

is  a  little  arch  there,  is  there  not  ?  There  is  a 
bench  runs  across  that.  Were  you   opposite 

tliat.  I  was  not  exactly  opposit(!  it,  I  was  about 
the  pillar.  Which  jiillar  .'  Tlie  brick  pilliar. 
The  pillar  between  the  little  arch  and  the  biu; 
arch?  Yes,    sir.  You     stood    how    near 

the  pavement'  I  was  just  otl'  of  it. 
Where    did    Tolar    come     from  V  I    don't 

know,    sir,     when    I    saw    him    he    was    com- 
iog  up  in  the   crowd,  sir.         You  say  you  was 
standing;  opposite   the   'pillar,  between    the   b\^ 
arch  and  the  little  arch,  and  just  otl"  the  pave- 
ment ?        Yes,  sir.        And  you  were  nearer  Bee- 
bee  than  you  were  to  Tolar?      I  was,  sir.      Tolar 
was  some  five  feet  from  you?        I  think  he  was 
probably  some  four  feet  ;  about  tliat,  sir.    •    And 
Tolar,wheu  he  shot, did  not  make  the  crowd  j^ive 
way  or  shoot  over?        I  did  not  notice,  the  crowd 
was  movinj;'  continually.        But  when  he  held  up 
the  pistol,  he  held  it  over  the  crowd?        lie  did, 
sir.        Did  you  say  how  near  the  pistol  came  to 
Beebce  ?        1    did  not,   sir.        Beebee  had  just 
fallen  before  that  ?        Yes,  sir.      And  f^'ottcn  iip  y 
Yes,  sir.        And  you  say  Sheriff  Ilardie  was  on 
the  riaht  hand?        No,  sir,  I  didn't  say  ;  I  said  I 
thought  he  Avas.     Which  side  was  Wemyss  on  ? 
I  don't  know,  sir;  one  was  on  one  side  and  the 
other  on  the  other  side.        Were  thej'  close  up 
to  the  prisoner?        Yes,  sir.        Both   of  them 
bad  hold  of  him?        Yes,  sir.        Had  hold  of 
him  by  the  arm?        I  think  as  ■well  as  I  can  re- 
collect, Mr.  Wemyss  had  a  little  string  hold   of 
his  thumb.        You  think  Mr.  Wer-nyss "had  hold 
of  him  by  his  thumb  ?        Yes,  sir.        Where  dfd 
Sherilf  Ilardie  have  hold  of  him  ?      I  don't  know 
whether  Mr.  Ilardie  had  hold  of  him  with  a  string 
or  not.        Did  you  see  Faircloth  ^        I  did,  sir. 
Where  was  he?        I  don't  recollect  ivhether  he 
was  behiiul  or  before.        Was  Hornriude  there? 
I  did  not  notice  him,  sir.        You  say  you  were 
just  off  of  the  pavement?        I   did,    sir.        The 
pavement   was  about  live  feet  broad,   and  you 
were  about  five  feet  from  Tolar  ?        Along  about 
that,  sir.        And  Tolar  was  to  your  right  f       He 
was.        And  you  were  opposite  the  pilliar,  be- 
tween  the    little    and    large    arch  ?        Yes,  sir. 
Was  Tolar  near  the  edge  of  the  pavement  ?        1 
could  not  say,  because  of  the  crowd.        You  can't 
say  whether  he  was  off  of  the  pavement.^        No, 
sir.        You   don't  know  whether  ho  was  off  or 
on  ?        No,  sir.        Supposing  he  had  been  off"  of 
the  pavement,  he  would  have  been  behind  you 
would  he  not?        No,   sir.        Was   there  room 
for  a  man  to  stand  between  you  and  the  pave- 
ment?       He  was  further  down  than  I  was.     Yqu 
were    standing    looking    ritcht   at    the    market 
house  ?        Yes,  sir.        And  Beebee  was  between 
you  and  the  market  house?        Yes,  sir.        Then 
Beebee   was    opposite   the    pillar   between  the 
big  arch  and  the  little  arch  ?        Yes,  sir.       Then 
Tolar    was    opposite     the     bip      arch      wasn't 
he  ?       In    that    direction.        What    did    Tulur 
say    when    he    came    up?        I     did    not    hear 
him  say  anytliing.         ]Ud  yf*u    hear   anybody  say 
anything  at  that    time?         I    heard   nobody,  only 
Mr.  Hardie    and    Wemyss  telling    the    people    to 
•stand  back.        You  say  Tolar  tired  with  his  right 
hand  ?        1  think  he  did.         He  ran  the  pistol  un- 
der his  left  side  after  he  ^hot  ?         Yes,  sir.         He 
had  the  pistol  in  his  ri«;ht  hand  then  ?        Yes,  sir. 
I  understand   you  to  say  you  saw    Towers  on  the 
b«nch?        Tlj?,t  is  the  only  time   1  remember  see- 
ing him  sir. 


Re-direct  examination,  by  the  Counsel  for  the 
prosecution  : 

Did  you  hear  Captain  Tolar  say  anything  after 
he  fired  ?  I  did  not,  fir.  Did  you  hear  any 
one  say  anything?  I  heard  some  one  say  he 
Cloried    in     his   spunk.  Was   that   all   you 

heard?  That  is  all  I  heard.  You  remem'ber 
liearinjr  some  one  say  he  gloried  iu  his  spunk  ? 
Yes,  sir.  Whose   spunk?  They  didn't  cahi 

any  names.  iJid  they  say  "  his  spunlc?"  They 
said  tbey  gloried  in  the  man's  spunk  that  fired  the 
pistol.  That  was    all   the    remark  he    made? 

Yes,  sir.  You  did  not  hear  anything  about  its 
being  a  good  shot?  Yes,  sir;  I  tliink  someone 
said  it  v,'as  a  very  good  shot.  Who  was  that? 
I  I  do  not  know  tit. 

On  motion  the  Commission  adjourned,  to  meet 
on  Tuesda.y  the  Gth  inst.,  at  11  A.  M. 

Raleigh,  N.  C,  August  Gth,  1867,  11  A.  M. 
The  Commission  ruet  pursuant  to  adjournment. 

Pkesekt. 
Col.  J.  V.  Bomford.  8th  Infantry. 
Brevet  Lieut.  Col.  Thomas  P.jJohason,  Capt.  A. 
Q  M.  U.  S.  V. 
2nd  Lieut.  C.  E.  Hargous,  40th  Infantry. 
2nd  Lieut.  Louis  E,  Granger  4th  Infantry. 
1st  L'eut.  K.  Avery.  44th  Infantry,   Judge  Ad- 
vocate, 

The  Counsel  for  the  prosecution  ;  all  the  aocus- 
ed,  and  their  Gounsel. 

Absent. 
Capt.  P.  II.  Remington,  8th  Infantry. 
The  Judge   Advocate   read   the  following  tele* 
gram:  — 

"  Headquarters,  2nd  Military  Di.«trict, 
CuAKtESTON,  S.  C,  August  5,  1867, 
It  is  expected  that  your  Commission  will  sit- 
daily,  and  that  its  session  will  commence  as  early,, 
and  continue  as  late  as  raaj-  be  requisite  for  tbt? 
promptest  practicable  dfspatch  of  all  business  ia 
readiness.  Make  daily  r'-ports  of  length  of  iSessiors 
and  causes  of  adjournment. 

By  command  of  General  Sickles 
J.  W.  Clous. 
Capt.  A.  A.  A.  G." 
The  Judge  Advocate  stated  that  the  absence  of 
Capt.    Remington,  was    occasioned    by    sickness,, 
whereupon,  on  motion,  the  Commission  adjourned 
to  meet  on  Wednesday,  ttie  7th  inst.,  at  11  o'elocfc. 
A.  M. 


Raleigh,  N.  C.  Aug.  7, 18G7,  II  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present. — All  the  members  of  the  Commission,. 
the  Judge  Advocate,  the  Counsel  for  the  prosecu- 
tion, all  the  accused  and  their  Counsel. 

Tlie  reading  of  the  testimony  taken  on  Monday 
the  .^th  instant  was  waived,  there  being  no  ob- 
jection thereto. 

The  proceedings  of  Monday  and  Tuesday,  the- 
5th  and  titn  insls.,  were  then  read  and  approved. 

Thoji.«>  Jenkins,  a  witness  lor  the  prosecution: 
having  been  first  duly  sworn,  testified  as   Ibllows  , 

Examined  by  the  Counsel  for  the  prosecution  . 

What  is  your  name  ?  Tiiomas  Jenkins. 
Where  d'->  you  live  ?  Fayettevllle  What  i* 
your  busine.sa  there  ?  Carpenter,  sir.  How 
long  liave  been  living  there  ?  All  my  life.  Did 
you  know  Archy  Beebee  ?  I  did,  Fir.  What 
ij;une  did  he  go  by  beside  Beebee?  Warden, 
sir.  You  remember  the  day  he  was  killed. 
Not  exactljvsir,  it  was  suinetimo  in  February,  sir. 
Do  you  remember  what  day  of  the  week  it  was? 
Not  exactly.  Were  you  at  the  market  bouse 
that  day?        Yea,  sir.  '      What   time   of  day  did 
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you  so  to  the  market  house?  Directly  after 
breakfast,  betwixt  eight  and  uine  o'clock.  Were 
you  there  all  day  ?  Yes,  eir.  Did  you  see 
Aicliy  when  he  was  'bvouf,'ht  out  of  the  guard 
i.ouse  ?  Yes,  sir.  Where  were  you  standing  ? 
I  was  standing  near  the  corner?  Tiie  south 
<;orner  ?  Tlie  foufch  corner.  On  tlie  south 
.'face?  On  the  east  face,  sir,  between  the  south 
and  east,  so  that  I  could  look  up  and  down  the 
street  both  ways.  Who  came  up  from  the  guard 
house  with  Arehy  ?  Mr.  Paircloth  and  Mr. 
Weinyss.  Anybody  else  ?  Well,  there  was  a 
good  many  others  along  with  him  but  they  were 
ub.iut  all  that  had  hold  of  him.  Did  you  see 
him  go  up  stairs?  Yes,  sir.  Did  you  go  up 
stairs?  No,  sir.  Did  you  try?  No,  sir. 
How  long  was  Archy  up  stairs?  As  aigh  as  I 
can  recollect  I  don't  think  he  was  up  there  more 
than  an  hour.  Was  there  any  crowd  there? 
Yes,  sir,  a  good  many  people  there.  How  many 
do  you  suppose*  Not  less  than  between  one 
hundred  and  fifty  and  two  hundred.  Did  the 
crowd  grow  larger  while  Archy  was  up  stairs  or 
less  ?  No,  sir,  it  remained  about  tlie  same. 
Was  any  crowd  in  the  market  house .^  There 
was  some  in  the  market  house.  Any  outside? 
Yes,  sir.  Which  end  of  the  market  house  was 
the  crowd  .^  The  crowd  appeared  to  be  at  the 
east  end,  sir.  Who  did  you  notice  m  that  crowd 
that  you  knew  while  Archy  was  up  staiis?  T 
seed  Mr.  Phillips  and  Mr.  Maultsby.  Mention 
their  fir.'st  names?  Sa\n.  Phillips  and  John 
Maultsby,  and  Samuel  Hall  and  Eddie  Powers  and 
Mr.  Bond.  Did  you  see  him  there  while  Archy 
was  stairs?  Yes,  sir.  He  did  not  go  up  eta;:  a 
with  Archy  ?  I  don't  know  whether  he  went  up  or 
iiot— I  saw  him  while  he  was  up  stairs. 
Did  you  see  any  of  these  pri'soners  ?  Yes, 
sir,  I  seed  Mr.  Toiar  standing  right  at_  a 
bench  inside  of  the  market  house.  Which 
bench?  A       bench      where      Becky       Ben 

sells.  Did  you  see  anything  of  Tom  Powers  or 
Mink?  I  don't  know  Tom  Powers.  Did  vou 
*!ee  Monk  ?  Yes,  sir.  Did  you  see  auytliing 
of  Henry  Sykes?  I  don't  think  I  did-  What 
was  Mr.  Tolar  doing  ?  He  was  standing  leaning 
ngainst  the  bench,  with  the  shawl  on  him,  s;r. 
Where  were  those  men,  you  speak  of  seeing.'' 
They  were  round  about  tlie  market  house,  out  and 
in,  talking  to  one  another.  Who  were  they 
talking  to?  First  to  one  and  then  to  another  ; 
Bometime  they  would  be  talking  to  Mr.  Tolar  and 
then  again  Monk  would  be  talking  to  somrt  of  them 
and  51  r.  Maultsby  would  be  talking  to  some  of 
them  ;  end  Mr,  Hall  would  be  doing  the  same. 
Did  you  see  any  weapons  in  anybody's  possession 
while  Aichy  was  up  stairs  ^  No,  s'r.  Wlio 
■was  the  first  person  that  came  down  stairs?  The 
first  person  that  (ome  down,  that  I  seed  was  the 
lady  and  her  mother.  Any  on'>  with  them.? 
Mr  Bond  was  with  them ;  he  come  down  and 
he'.ped  them  iu  the  carriage,  then  took  hold  of  the 
horse,  and  iield  him  off  and  the  man  drove  them 
of}".  Did  any  one  else  speak  to  the  ladies  ? 
Mr  Bob  Mitchell,  and  Mr.  Phil  Taylor?  Any- 
one else.?  I  don't  exactly  recollect  whether 
tliere  was  or  not  ;  I  don't  recollect  as  I  saw  any 
one  else.  Did  any  one  else  go  there  ?  A  good 
many  were  round  about  there;  but  I  don't  recol- 
lect exactly,  to  my  rmerabrauce  who  all  did  go 
to  the  carriage.  When  Archy  camf  down  slaiiv 
■what  happened — ■who  was  witn  hiin?  Mr.  We- 
myss  and  Mr.  Faircloth  waa  at  tlie  time  he  came 
down.  Which  side  was  Wemyss  on?  On  his 
right  hand  side.  Mr.  Fairelotli  wbm  on  the  other 
side?  Yea.  sir.  Wliere  was  sheriff  Hardie? 
If  I  recollect  the  pherifF  was  right  before  him. 
What    hapjicned   then?        As    he    came   out    of 


where  he  was  coming  down  the  steps,  I  seed 
Mink  make  one  or  two  wipes  tt  him  with  lii.-< 
knife.  That  was  before  he  got  down  the  steps  ? 
Yes,  sir.  Did  Monk  say  anything  ?  He  was 
cursing  and  going  on  mightily  at  that  time. 
What  was  he  saying  ?  He  was  saying  he  wanted 
to  cut  the  damned  son  of  a  bitch  "to  pieces,  and 
then  at  that  time  some  x^ersons  pushed  him  off— 
and  one  of  them  puslied  him  out  of  the  ■\vay, 
and  they  went  on  out  to  the  big  arch,  and  thty 
turned  down  to'wards  the  guard  house.  You 
say  Monk  made  at  him  while  he 'was  on  the  steps. 
Yes,  sir.  Did  nothing  else  happen  before  he 
got  into  the  big  arch  ?  Nothing  else,  except 
some  one  pushed  him  one  side.  They  got  out 
of  the  market  house  before  any  one  else  assault- 
ed him  ?  Yes,  sir,  and  after  they  got  through 
the  arch  to  turn  down  towards  the  guard  house, 
it  appeared  like  some  persons  pushed  against 
liim,  or  said  something  to-  him,  but  I  did  not 
liear  what  they  said,  and  it  seemed  like  they  Avere 
crowded  up  so,  it  appeared  like  some  of  them 
had  fell  down  some  way  or  other.  Were  you 
facing  them  ?  Yes,  sir,  right  iu  front  of  Bee- 
bee,  and  then  just  as  he  raised  up.  Mr.  Phillips 
was  standing  there  against  the  market,  between 
the  market  and  the  walk  near  the  arch,  and  Mr. 
Tolar  stepped  up,  and  just  as  he  raised  up  he  shot 
him,  right  in  the  back  part  of  his  head. 
Do  you  know  Mr.  Tolar?  Yes.  sir;  I  know  him 
when  I  see  him.  Did  you  know  him  then  when 
you  saw  him  ?  Yes,  sir.  What  sort  of  a  pis- 
tol did  he  use  ?  I  do  not  know  exactly  ;  it  was 
a  sort  of  a  reddish  pistol.  V/hat  size  was  it? 
I  don't  know,  sir;  it  appeared  like  it  ■was  seven  or 
eight  inches  long,  or  something  like  that.  Did 
you  see  the  flash  ot  the  pistol?  Yes,  sir.  The 
smoke'?  Yes,  sir.  vv'^as  it  in  Tolar'a  hand 
when  you  saw  the  hash  and  saioke  ?  V'es,  sir. 
Wliich  hand  ?  His  right  hand.  How  was 
Tolar  dressed  ?  He  had  on  a  pair  of  gray  panta- 
loons, and  a  shawl  over  him,  sir  ;  I  dcn't  know 
what  sort  of  a  coat  he  had  on.  Do  you  know 
what  sort  of  a  hat  he  had  on  ?  I  don't  recollect 
exactly  what  sort  of  a  hat.  How  close  was  he 
to  Bccbee  when  he  fired?  He  was  between  four 
and  five  feet,  sir.  Was  anyb<,dy  between  Tolar 
and  Beebee  when  he  fired?  Mr.  Phillips  ■was  to 
the  right-hand  ot  him.  Did  you  see  any  of  these 
other  men  that  you  spoke  of,  as  talking, 
about  the  market  house  at  that  time?  I 
saw  them  at  the  left  hand.  Who  did  you 
see?  I  saw  John  Maultsby.  Anybody  else? 
Mr.  Nixon.  Jim  Nixon  ?  Yes,  sir.  Any  one 
else  ?  No  one  else,  but  Monk  at  that  time  sir. 
Do  you  mean  that  Jim  Nixon  'was  at  the  left  hand 
of  Tolar,  when  he  fired?  Yes,  sir.  How 
close  to  him  ?  He  was  between  live  and  six 
feet.  Nobody  between  him  and  Tolar  ?  Yes 
sir,  there  was  some  four  or  five  right  in  a  bunch 
together.  How  close  was  Maultsby  to  Tolar? 
Maultsby  appeared  to  be  about  lour  feet  from 
him.  Anybody  between  him  and  Tolar? 
Well,  not  particularly,  the  crowd  was  standing 
near  him.  Can  you  say  who  was  the  nearest 
nian  to  Mr.  Tolar  "vvhen  he  fired  the  pistol  ?  The 
nearest  man  when  he  fired  the  pistol  was  Mr. 
Sam.  Phillips.  He  -was  on  the  right  hand  ? 
Yes,  sir.  Who  was  the  nearest  man  on  the 
left  ?  John  Maultsby,  I  think.  Were  there 
any  colored  men  near  him  ?  I  seed  Simmons 
stand  around  there — Bob.  Simmons.  Was  he 
pretty  close  to  him?  Yes,  sir,  he  was  in  ten 
Icet  of  him.  Did  you  see  any  one  else  nearer 
him?  There  were  several  colored  men.  Chess. 
Gilmore  was  there.  How  close  was  he  to  liiui. 
About  five  feet  sir.        Any  one  else?        That  is 
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all  I  recollect,  particularly,  there  were  others 
but  I  don't  recollect  who  they  were.  There 
were  other  people  there?  Yes,  sir.  White 
men,  or  colored  ineu  .'  Both,  sir.  The  crowd 
was  pressing  close  to<?ether  was  it  ?  Yes,  sir. 
Did  you  sec  Arch}'  Beebec  fall,  after  the  justol 
was  iired  ?  VTes,  sir.  Did  you  see  whal  be- 
came of  Tolar  after  lio.  Iired?  Yes,  sir,  he 
turned,  and  it  appeared  as  if  he  either  weut  un- 
der the  arch,  or '.u  tlie  norlh  corner  of  the  mar- 
ket house,  anilllicn  the  crowd  got  between  us, 
jind  I  lost  .sight  of  liini.  Did  you  see  what  he 
did  with  the  pistol?  No,  sir,  I  did  not,  his 
Lard  dropped  dowu  aud  I  did  uot  see  what  be- 
came of  it. 

Croes  examination  by  the  Counsel  for  the  accus- 
ed : 

What  did  you  say  the  size  of  the  crowd  was  that 
day  Torn?  It  appeared  to  be,  aa  near  as  I  can 
gue.18,  between  oue  hundred  and  fifty  and  two 
hundred  people.  Both  black  and  white?  Yea, 
sir.  Were  tliere  move  blacks,  or  whites?  I 
think  there  was  more  white  people  than  colored. 
About  what  proportion  of  the  crowd  was  blacks; 
one  tliird,  or  one  quarter  ?  I  reekeu  tliere  were 
nearly  fifty  colored  men.  While  IJeehee  was  up 
stairs  in  tlie market  house,  did  you  notice  anytliin^' 
unusual  about  the  crowd.''  No,  sir,  uotliiag 
more  than  common;  more  than  people  jupt  talking 
to  one  another.  When  you  say  you  saw  Captain 
Tolar,  and  Sam.  Hall,  and  Ed- Powers,  and  others, 
talking  under  the  market  house,  who  were  they 
talking  to ;  or  bow  were  they  talking?  They 
were  just  talking  like  coiniiidn, — talking  no  secret 
talk  that  I  know  of.  Not  whispering  ?  No, 
sir;  not  in  particular.  Did  you  see  any  of  them 
talking  to  otlier  people?  Yes,  sir.  I  saw  tliem 
talk  to  other  people  besides  one  another.  So 
they  were  walking  about,  and  talking,  general- 
ly like  all  other  persons?  Yes,  sir,  Noth- 
ing unusual  about  that  talking?  Nothing 
that  I  heard,  sir.  Yon  say  when  Beebee  was 
broutrht  dow.i,  that  Wemyss  was  on  his  right 
hand  ?  Yus_  sir.  And  when  he  got  down 
to  the  door,  Faircloth,  who  was  guarding  the 
door,  took  hold  of  him  on  the  left?  Yes,  sir. 
Did  I  understand  you  to  say  that  Monk  cut 
at  him  with  his  knife,  while  he  was  upon  the 
stair  steps?  Yes,  sir,  before  he  got  outside, 
sir.  How  many  steps  was  Beebee  ofl"  from  the 
lloor  of  the  market  when  you  lirst  saw  Monk 
cut  at  uiin  with  his  knifp?  Well,  he  was  some 
two  steps,  sir.  When  Monk  cut  at|himdidhe 
get  up  on  the  steps?  He  was  standing  on  the 
ground,  and  made  the  wipe  at  him  as  he  was 
coming  down.  Was  Monk  to  one  side  of  the 
steps,  or  was  he  in  front  of  the  steps?  He  was 
one  side.  Which  side?  Theleft  aide  of  Beebee 
as  he  come  down  stairs,  inside  of  Becky  Ben's 
stall.  You  swear  that  Monk  cut  at  him  there? 
Yes,  sir.  Are  you  certain  that  was  Monk  ?  Yes, 
sir.  You  know  him  well?  Yes,  sir.  And 
it  "vvas  Monk  and  nobody  else?  Yes,  siree.  Did 
any  one  else  cut  at  him  after  he  got  outside  of  the 
arch?  _  Aobody  that  I  seed.  Did  not  you  see 
evcryti'iing  that  "took  place  ?  As  far  as  I  seed  I 
never  saw  any  one  elseeut  at  himbut  Monk.  How 
many  times  did  you  see  Monk  cut  at  bim  ?  I 
think^s  seed  him" cut  at  him  twice.  "W^as  Bebee 
on  'haysteps  when  he  cut  at  hiiu  both  times?  The 
fiixaiuine  he  Mas ;  he  had  just  got  down  on  the 
'tVhat  step,  and  he  cut  at  him  again,  and  then 
'here  one  pushed  him  (jfl".  Did  you  see  nobody 
Cir  It  Bebeeatall  after  he  left  the  steps  ?  No, 
sif.  Then  they  carried  Bebee  out  of  the  main  east- 
ern arch  of  the  market  house,  and  which  way  did 
they  turn  ?  llight  down  towards  the  guard  house. 
Now,  Tom,  wht're  were  you  standing  at  that  time? 
I  wa.s  stuuding  ri^ht  at  the  coruer  ue:,:t  to  Mr. 


Draughou's  store.  Were  yon  on  tlic  pavement 
or  off?  Right  on  the  top  of  the  pavement. 
Were  you  nearer  to  the  market  house  or  nearer 
the  edge  of  the  pavement?  I  was  nearer  the 
market  house— near  the  center  of  the  pavement. 
How  far  down  the  pavement  had  Beebee  got  be- 
fore he  fell?  About  three  feet  from  the  cor- 
ner, sir.  How  far  was  he  off  from  you  then  ? 
He  was  about  four  or  live  feet  from  ino,  sir. 
^^  ere  you  immediately  in  front  of  him,  or  was  he 
to  your  right  ?  I  was  near  even  with  f  lie  cor- 
uer, sort  of  a  little  to  one  side.  In  front  of 
him  ?  Not  exactly  on  the  walk  before  him. 
A  little  to  one  side  ?  Yes,  sir.  When  he  fell 
was  there  anybody  between  you  and  him  ?  Mr. 
Wemyss  was  between  mc  and  him,  and  Mr.  F:ur- 
clntb  was  on  the  other  side.  Who  helped  him 
up  ?  Mr.  Wemyss  had  hold  of  liim,  sir,  and  as 
he  went  down  on  the  right  hand  side  Mr.  We- 
myss held  on  to  him,  and  ea.sed  him  down.  Did 
you  see  anything  of  the  Sheriff?  Yes,  sir, 
Sheritt  Hardic  was  right  before  him,  sir,  sortol  to 
the  left  hand.  Certain  of  that,  Tom  ?  Yes,  sir. 
Tliat  llardie  was  to  Becbee's  front  and  left? 
Yes,  sir,  when  he  tell.  Hardic  was  off  towards 
the  edge  of  the  pavement?  Yes,  sir.  Did 
Uardie  have  hold  ot  him?  No,  sir,  I  don't 
think  he  did,  no  person  had  hold  of  him  but  Mr. 
Faircloth  and  Mr.  Wemyss.  You  arc  certain 
Hardie  did  not  have  hold  of  him  ?  No,  sir,  I 
don't  think  he  had  hold  of  him.  How  far  off 
from  Beebee  Mas  Hardie  ?  I  reckon  he  Avas be- 
tM-ecn  tM^cen  tMO  andthree  feet,  sir.  So  Hardie 
M-as  tM'O  or  three  feet  to  Bccbees  front  and  left? 
Yes,  sir.  Near  the  edge  of  the  pavement? 
Yes,  sir.  And  did  not  have  hold  of  him  at  all? 
No,  sir.  What  did  Beebee  have  around  his 
neck  that  day,  anything?  I  don't  recollect 
Mhat  he  had  around  the  neck.  Did  he  have 
anything  around  his  neck  ?  I  do  not  know,  sir, 
Mhether  he  had  or  uot.  Just  now  you  said 
M-heu  he  rose  the  nearest  person  you  saw  to  Bee- 
bee was  Sam  Phillips  ?        Yes,  sir. 

The  Counsel  for  the  prosecution  said  he  did  not 
think  the  witness  said  that  before— that  Sam 
Phillips  was  the  nearest  person  to  Beebee ;  he 
does  not  understand  the  question. 

The  Counsel  for  the  accused;  I  will  ask  the 
question  again. 

Cross-examination  resumed : — 

Which  way  were  you  looking  at  the  time  Bee- 
bee raised  up  ?  Towards  :Mr.  Fishblate's  store. 
Now  v.ho  M-as  the  nearest  man,  except  Mr.  Wem- 
yss, and  Faircloth,  and  Hardie,  -who  was  the 
nearest  man  to  Beebee  at  the  time  he  was  raised 
up  ?  I  think  it  Mas  John  Maultsby,  sir.  Look- 
ing as  you  M-ere,  north,  Mhich  side  of  Beebee  i\-as 
he  on?  He  Mas  on  the  left  hand  side  of  him, 
sir.  He  Mas  to  the  left  of  Beebee  ?  Yes,  sir. 
Do  you  mean  your  left  or  Bcebee's  left?  Bee- 
bee's  left.  Was  he  on  the  pavement  or  ofl? 
He  Mas  on  the  out  edge  of  the  pavement.  Was 
he  on  the  pavement?  Yes,  sir,  right  on  the 
edge  of  it.  Who  was  the  next  nearest  man 
that  you  s.im-?  After  he  was  killed?  No, 
Whatman  Mas  next  nearest  to  Beebee,— j-ou  say 
Maultsby  M-as  nearest,  at  the  time  be  was  shot, 
M-hat  mun  M'as  next  nearest  ?  I  don't  recollect 
more  than  Faircloth  aud  Wemyss.  I  am  not 
talking  about  them?  The  next  nearest  one 
was  Mr.  Phillips.  Sam  Phillips  ?  Yes,  sir. 
How  far  ofl"  from  Beebee  was  Sam  Phillips  ?  He 
appeared  to  be  about  three  teet,  as  nigh  as  I  can 
recollect.  "Was  he  to  Becbee's  right,  or  Avas  ho 
to  Becbee's  left?  He  v.as  to  Becbee's  right. 
Beebee,  looking  south,  Phillips  M-ouldhavc  been 
to  his  right  and  rear?  Yes,  sir,  next  to  the 
wall.        How  far  Mas  Phillips  from   the  v.all 
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Not  more  Ihan  six  or  cjt;ht  inches,  sir.  Phil- 
lips was  on  the  pavement  ?  Yes,  sir.  You 
arc  not  mistaken  about  tliat?  No,  sir,  lam 
certain  about  it,  lor  I  was  looking  right  at  liim. 
And  you  can't  be  mistaken  ?  No,  sir.  What 
did  Phillips  have  in  his  hand?  I  never  seen 
liim  have  ani^thing-  in  his  hand,  sir.  Did  he 
have  anything  or  did  he  not  ?  I  never  seen 
him  have  anything  in  the  world,  in  his 
hand.  Did     lie      have     anything     in     his 

hand  that  day?  Not  that  1  seud,  sir.  Neith- 
er before  the  shooting,  at  the  time  of  the  shooting 
nor  after   the    shooting  ?  No,    sir  :  not  that  I 

know  of.  I  ask  you  the  question  Tom,  if  at  that 
time  when  Beebee  was  fhot,  Bam  Phillips  did  not 
have  a  pistol  in  his  hand  ?  No,  sir  ;  I  never  seed 
him  have  nary  one.  I  ask  vou  if  directly  after 
he  was  shot,  you  did  not  see  Sam  Phillips  have  a 
pistol  in  his  hand  ';  I  never  seed  him  have  a  pis- 
tol all  day.  Where  did  j-ou  place  Capt.  Tolar, 
was  he  on  the  pavement  or  oft?  He  was  right 
on  the  pavement,  sir.  Was  he   nearer   to   the 

maiket  house  or  nearer  the  outer  edge  of  the  pave- 
ment? Between  the  market  house  and  the  out 
er  edge  of  the  pavement.  Was  he  on  a  straight 
line,  back  of  Beebee  ?  Yes,  sir.  So  that  if  a 
line  had  been  drawn  from  Beebee's  feet,  back  par- 
rallel  with  the  cast  frcntof  the  market  house,  that 
would  have  struck  right  between  Tolar'sfeet? 
Yes,  sir.  You  looked  at  it  well?  Yes,  sir, 

You  can't  be  mistaken  ?  2\^o,  sir.  Wliere  did 
Toiar  get  that  pistol  from  ?  I  do  not  know,  sir. 
Did  you  see  him  draw  it?  When  1  seed  it,  it 
was  in  his  hands.  How  did  he  have  it  when  you 
saw  it ;  was  it  level  ?  When  I  first  saw  it,  it  was 
right  level,  pointed  right  to  Beebee.  Are  you 
sure  that  was  a   pistol   Tolar    hadf*  Yes,   sir. 

It  was  certainly  a  pistol  ?  Yes,   sir.  What 

did  you  say  was  the  length  of  it,  Tom  ?  As  nigh 
as  I  can  guess  at  it,  it  appeared  between  seven  and 
eight  inches.  You  saw  it?  Yes,  sir.  And 
you  saw  it  well?  Yes,  sir.  Do  you  not  know 
ihat  that  pistol  was  twelve  inches  long  ?  I  don't 
know  that  it  was,  sir.  You  are  a  carpenter? — 
Yes,  sir.  You  are  in   the  habit  of  judging  of 

lengths  and  distances  by  your  eye?  Yes,  sir. 
I  ask  you  if  you  don't  know  that" that  pistol  was 
twelve  or  fifteen  inches  long?  No,  sir-  Was 
it  or  was  it  not  that  long?  Well,  as  mgh  as  I 
can  recollect,  to  the  best  of  my  judgement,  I 
think  it  was  between  seven  and  eight  inches,' as 
nigh  as  I  can  come  to  it  by  guess.  Won't  you 
.say  it  was  twelve  or  fifteen  inches  long?  It 
didn't  appear  to  me  like  it  was  that  long.  Was 
it  a  single  barrelled  pistol  ?  It  was  a  sin;;le 
barrel  what  I  seed  him  liave.  Was  it  what 
they  call  a  revolver?  Jtist  a  single-barrelled 
pistol  as  far  as  I  seed  it,  sir.  Cotild  you  tell 
whether  it  was  a  smgle  barrelled  pistol  or  a  re- 
peater? I  could  not  tell,  sir,  because  it  was 
done  so  quick  I  did  not  examine  it.  Who  were 
nearest  the  prisoner  :  were  they  white  men  or 
black  men — that  line  of  men  that  was  pressing  on  ? 
They  were  white  and  black  altogether.  Can 
you  tell  no  other  white  men  who  were  near,  except 
John  Maultsby,  Sam.  Philhps  and  Captain  Tolur;^ 
Not  that  I  can  remember— there  was  others  but  I 
can't  remember  who  they  were.  You  say  then  I 
•Tohn  Maidtsby  was  tlie  nearest  to  Tolar,  on  his 
left  liand  side  ?  Yes.  sir.  Are  you  certain  of 
that  !  Yes,  eir.  How  far  was  he  off  from 
Tolar,  on  the  left  hand  side  ?  It  appeared  as  if 
he  was  between  two  and  very  nigh  tnree  feet,  not 
over  three  feet  at  the  outside.  And  nobody  be- 
tween him  .and  Tolar?  No,  sir,  not  at  time. 
What  colored  meu  did  you  eay  you  saw  about  I 
there  ?  I  seed  Bob.  Simmons  there.  Any 
otiier    colored   man?        Chess  Gilraore.        Any  : 


other?        I  did  not,  particularly — I  can't  recollect 

who    they  were.        ITow  many  persona  did  you 

say  were   between  Tolar  and  Beebee   when  he 

fired  ?        There  was  no  pcr.oons  between  Tolar  and 

Beebee  at  the  tmie  he  fired.        Nobody  at    all? 

No,     sir.        A      clear,      open     space?         Yes, 

sir.         Hovi'      far      off     from      Beebee"s      head 

was      the      pistol      at      the      time      he      fired? 

j  Well,  I  reckon  it  was  between  two  and  three  feet, 

sir.        As  far  as  that?        I  reckon  it  was   about 

as  far  as   that  from   his  head.        And  there  was 

nobody  between   them  ?        No,   sir.         Did   you 

see  Tolar  when  ho  came  there  ?        Yes,  sir.     How 

did  he  come  ?    He  just  come  right  around  through 

the  crov.d,  vv'ith  his  shawl  on  him.        Didn't  you 

hear  Tolar,  when  he   came  into  the  crowd,  sny, 

"make    way,    gentlemen"?        No,   sir;  I  never 

heard  him  say  so.        Didn't  you  see  him  push  the 

crowd  right  and  left?        No,  sir;  I  never  seed  it. 

Tom,  I  ask  you  the  question,  if  there  were  not  at 

least  two  men  betv/een  Tolar  and  Beebee,  and  those 

men  leaned,  one  to  the  right  hand   and  the  other 

to  the  left  hand  to  let  him  get  a  fair  shot  ?        No, 

sir.        As  soon  as  Tolar    shot,  you    say    he    just 

brought  the  pistol  down  to  his  right  side  ?        I'es, 

sir.        Didn't  he  bring  it  to  his  left  side  ?        No, 

sir;  he  had  it  in  his  right    hand    all    the    time. 

Then  he  didn't  put  the  pistol  back  under  the  shawi? 

No,  sir.        Did  you  see  the  pistol  when  he  turned 

around?        No,    sir.        How    was  Tolar's   shawi 

fastened  around  him  ;  was  it   pinned  ?        I  don't 

know  whether    it  was  fastened    or  not.         Did  it 

fall  ott?        No,  sir.        Did   any  portion  of  it  fall 

ofi"?        Not  that  I  seed,  sir.        When  he   raised 

his  arm  to  fire  the  pistol,  didn't  the  corner  of  the 

shawl,  which  would  have  laid  across  his  right  arm 

— didn't  that  fall  oif  ?        If  it  did  I   didn't  see  it. 

Do  you  know  v.-hether  it  did  or  not  ?        It  was  on 

him  all  the  time.        When  Tolar  turned  around  to 

leave  the  crowd,  did  he  turn  to  his  right  or  left  ? 

He  turned  right  arounil  to  his  left.      Turned  to  his 

left?        Yes,  sir.        That  brought   bis  face  down 

towards    Camelton    bridge  ?        Towards  Liberty 

Point.        You  are    sure  he    turned    around   that 

way?        Yes,  sir.        Don't  you  recollect  when  he 

turned  around,  that  you   saw  him  gather  up   his 

shawl  and  throw  it  back  on  him?        No,  sir;  ho 

did  not ;  he  just  turned  right  around  and   walked 

right  off.        And  made  no  motion    (vith  his  shawl 

at  all?        No,  sir.        Didn't  you  see  him  throw 

his  shawl   in    some  face,  as    he   turned    around? 

When  he  turned  around,  the    shawl  was   on  him  ; 

it  might  have  been  pinned,  and  it  might  not,  but 

lam    certain  It    did    not  fall    off  while    I  saw  it. 

Now,  see  ifyou  can't  remember,  when  Toiar  turned 

round,  that  he  threw  his  shawl  into  the  man's  facb 

who  Was  standing  next  to  him   on  his  left?        Noi, 

sir.        Is  that    so,  or  not  ?        I    5an't   remembcA- 

that  falling  off   at  all.        How  do  you  say   about 

it?— yes,  (ir  no — did  he  do  it,  or  did  he  not — d'ld 

he  throw  the  shawl  in  the  man'^  face,  or  did  tie 

not?    He  did  not,  sir.  Didyousee  anything  of  Jo.hn 

Armstrong  there  that  day?      No,  sir;  I  uidu'tsee 

him  there  that  day  at  all  ;"he  might  have  been  t^iere. 

Do  you  know  him"?     Yes,  sir:  1  know  him  well ;  I 

have  known  him  ever  since  the  M'ar — not  '^efore. 

Now,  Tom,  do  you  swear  that  John  Armsti.ong  is 

not  the  man  that  was  standing  close  by  Tola;  'jS  left, 

instead  of  John  Maultsby  ?        lam  certain  i.^  ^\  he 

v.-as  not  tl-.e  man,  sir.       Do  you  swear  that  whj,,j,,^- 

lar  turned  around  he  did  not  throw  Lis  s'na-ny'y^g  j^ 

John  Armstrong's  face,  immediately  on  his  j^  ^^p 

Yes,  sir.        You  swear  to  that?      Yes,  sir.    ^carc 

you  swear  John  Armstrong  was  not  close  by  \.f.o- 

lar  ?        If  he  was  I  did  not  kuovr  liini.     If  Isf.ed 

him  that  day    I  did  not  know  him ;  I  was   not 

much  acquainted  witli    him,  no  how — I    dicln't 

know  much  about  him.        Didn't  you  tell   me 
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you  had  known  Liiii  ever  since  the  close  of  the 
war?  I  have  seen  him,  l)ut  I  never  was  ac- 
iiuaiuted  witli  liini  much.  You  knew  him 
when  you  saw  liiui  V  I  I-mew  him  wlien  I  saw 
bim,  but  1  didn't  know  his  name.  Don't  you 
know  liis  name  now  ?  I  know  what  people 
call  him.  That  man  who  is  called  John  Arui- 
stronji' — did  you  secCapt.  Tolarthrov/  his  shawl 
into  liib  face  that  dayV  ^'o,  sir,  I  did  not. 
Didn't  he  do  it  y  No,  sir,  he  did  not.  Are 
you  certain  of  that?  1  am  certain  he  did  not 
do  it.  Didn't  you  sec  him  throw  one  end  of 
it  iu  Annstront^^'s  face  ?  No,  sir.  lie  didn't 
do  tliat  y  No,  sir.  What  was  (he  color  ol 
this  shawl?  It  was  a  kind  of  giey  lookinj; 
shawl  ?  You  took  notice  of  it  enough  to  tell 
the  color?  Yes,  sir.  You  say  that  Tolar 
turned  roimd  and  went  towards  the  market  house? 
Yes,  sir.  Which  way  did  he  go  after  he  jtasscd 
through  the  market  liou'uj?  I  dont't  know, 
sir,  I  lost  sight  of  him  alter  that.  The  crowd 
.ufot  so  thick  I  lost  sight  of  huii.  I  was  looking 
at  Beebee  lying  tliere  at  tliat  time.  Did  Tolar 
stop  at  all  after  be  turned  off  ?  I  never  seed 
bim  stop  at  all.  Did  you  sec  whetUer  be 
stopped  at  all?  No,  sir,  he  didn't  stop  at  all. 
If  be  stopped, be  stopped  on  the  other  side  of  the 
niarlcet  bouse.  Didn't  yoi^ee  him  stop  near 
the  pillar  of  the  arch?  rso,  sir,  lie  never 
stopped  half  a  minute.  Did  lie  stop  there  at 
all?  No,  sir,  he  never  stopped  there  at  all. 
You  are  certain  of  that?  I'^es,  sir. 
Questioned  by  tlie  Commission  : 
When  you  saw  Tolar,  and  the  others  that  you 
mentioned,  talkmg  under  the  market  house,  and 
before  lieebce  came  down  stairs,  could  you  bear 
them  talking  ?  No,  sir,  I  never  heard  what 
they  said.  Could  you  bear  the  sound  of  their 
voices?        No,  sir. 

Edward  Brown,  a  witness  for  the  prosecution, 
having  been  first  duly  sworn,  testified  as  follows: 
Examined  by  the  Counsel  for  tlie  prosecution. 
What  is  your  name  ?  Edward  Brown.  Has 
any  one  tallied  to  yoti  about  your  testimo- 
ny since  you  were  at  mj'  olliee  ?  No,  sir. 
None  at  all?  Some  of  them  asked  me  what  I 
come  here  for  and  I  told  them  I  was  sxibpoenaed 
here  as  a  witness.  Who  asked  you  that? 
Some  of  the  witnesses.  Who  were  they? 
Some  men  that  came  last  week,  ]SIr.  James  Mc- 
Neill for  one.  Who  else?  Mr.  Nixon.  What 
did  Mr.  Nixon  ask  you?  He  asked  me  what 
broucht  me  here.  What  else  did  be  ask  you  ? 
l[e  asked  me  how  bis  brother  was  coming  on. 
Is  that  all  ?  That  was  about  all.  I  don't  ask 
you  if  it  was  a^joiU  all,  I  asked  you  if  it  was  all? 
That  is  all  he  asked  me.  How  long  were  you 
■with  3Ir.  Nixon?  It  was  at  dinner;  we  sat 
down  in  the  back  part  of  Mr.  Farker's  Hotel 
after  dinner.  How  long  were  you  sitting  there  ? 
Some  fifteen  or  twenty  minutes.  Did  you  talk 
about  this  trial?  No,  sir.  It  was  uot  men- 
tioned ?        No,  sir. 

The  Counsel  for  the  prosceiition  said  be  would 
tender  the  witness  to  the  Counsel  for  the  accused, 
preferring  not  to  examine  bim. 

The  Coimsel  lor  the  accused  declined  to  ex- 
amine hiui. 

Chels  Gilmore,  a  witness  for  the  prosecu- 
tion, having  been  dul^'  sworn, testified  as  loUov/s: 
Examined  by  the  Counsel  for  the  prosecution. 
What  is  your  name?  Chels  (rilmorc. 
Where  do  you  live/  Fayetteville.  What  is 
your  business  there  ?  Boating,  pretty  much. 
When  did  you  reach  Raleigh  ?  This  morning, 
sir.  Did  you  know  Arehy  Beebee?  Yes  sir  ; 
me  and  him  worked  together.  What  names 
-did  be  go  by?       Generallv  went  by  Arehy  War- 


den— Mr.  Warden  used  to  owu  lihii.  Do  you 
remember  what  time  he  was  killed  l  I  don't 
recollect  what  day  of  the  month,  but  I  recollect 
he  wa8  killed  on  Monday?  What  time  of  the 
year  was  it  ?  1  ain't  got  no  recollection  of  that, 
sir.  Since  ChristmasV  Yes,  sir.  Where 
was  be  killed?  At  the  market  house.  What 
towu.'?  Fayetteville.  Were  you  there  ?  Yes, 
I  sir.  Were  you  there  when  he  was  brought  out 
of  the  guard  house  ?  When  I  trot  there  be  was 
I  nil  stairs.  How  long  were  you  there  before 
I  Archy  came  down  stairs?  1  reckon  an  hour. 
Where  were  you  standing?  On  the  south  side 
I  of  the  market  house,  us  you  go  to  the  guard 
house,  standing  back  near "ii  little  tree,  near  the 
corner,  twixt  the  corner  and  the  wall.  Were 
you  on  the  pavement?  Yes,  sir.  Which 
way  were  you  facing?  Towards  the  market 
house.  On  the  s'outh  face  near  tlie  corner, 
facing  towards  the  market  house  V  Yes, 
sir.  AV'ho    was    standing    there    with     you  y 

There  was  this  Jim  Douglass  pretty  close  by  me. 
Did  j-ou  see  any  one  else  that    you  knew  ?  1 

saw  more,  but  Ican't  recollect   them  all.  Did 

you  see  Tom  Jenkins?  Yes,   sir;  and    Calvin 

Johnson  was  there,  and  this  >lcNeill  fellow  was 
there.  Was  there  any  crowd  at  the  market 
house  :'  There  was  about  a  hundred  men  there 
that  day.  Yv'here  were  they  standing  ;  in  front 
of  the  market  bouse?  Yes, sir.  Outside  too? 
Some  were  outside.  Which  end  of  the  market 
house?  The  south  end.  Which  street  does  the 
south  end  front  on  ?  I  was  standing  on  the  south 
corner  of  the  market  house.  Y'ou  say  this  crowd 
was  at  the  south  end  ?  Yes,  sir.  "What  street 
runs  into  the  south  end  of  tlio  market  house?  It 
is  called  Mellit  stieet.  Which  street  runs  down 
towards  Liberty  Point?  That  is   Front  street. 

That  is  the  side  thev  were  standing  on  ?  Yes,  sir. 
Was  this  cro^vd  around  the  same  end  of  the  mark- 
et house  that  theycame  out  of?  Yes,  sir.  Y'ou 
think  it  was  the  south  end  ?         Yes,  sir.  Was 

it  the  end  towards  the  river.  Yes,  sir.  Were 
you  standing  where  vou  could  see  inside  of  the 
market  house?  Y'^^s,   sir.  In   looking  in, 

which  arch  did  you  look  throuzh  ?  One  of  the 

little  arches.  Was  it  the  little  arch  right  by  the 
steps,  that  you  looked  through  ?  Y'es,  sir.  Who 
did  you  see  in  that  crowd  that  you  knew  that  day  ? 
Mr.  JIaultsby  was  there,  and  Mr.  Phillips.  What 
Maultsby?  John.  What  Phillips  ?  Sam. 
Who  else?  I  saw  Mr.  Tolar  there;  I  saw  Sam 
Hall.  Who  else.  1  saw  Mr.  Ralph  Lutterloh 
and  I  saw  Mr.  Sykcs  tbere.  Did  you   see  Mr. 

Tom  Powers  there?  Ye.'',  sir;  I  saw  him  there. 
Did  you  see   anything   of. Monk?  Yes,  sir,  I 

saw  Monk  ;  I  saw  Mr.  Nixon — Mr.  Nixon  knocked 
Monk  otf.  I  am  talking  now  about  while  Archj' 
was  up  stairs— I  understand  you  to  say  you  saw 
Sam  Hall,  Ralph  Lutterloh  and  Mr.  Sykes,  Tolar 
and  Tom  Powers?  Yes,  sir.  Did    you  see 

anything  of  Monk?  Y'es,  sir  ;  he  Avas  there. 

Did  you  see  Maultsby  there  ?  I  saw  him  there. 
Where  were  thase  men  standing  when  you  saw 
them  ?  They  were  all  standing  under  the  mark- 
et house;  all  collected  together.  I  mean  all 
those  men  that  you  named  ?  Some  were  under 
the  market  house  and  some  on  the  pavement. 
Were  they  standing  together?  They  were  pret- 
ty thick.  Were  those  men  all  togethc!-  or  scat- 
tered through  the  crowd  ?  Scattered  through 
the  crowd.  What  were  they  doing  ?  Staiid 
ing  up  and  talking.  Where  was  Mr.  Tolar  stand- 
ing ?  He  was  standing  in  the  crowd  with  them. 
What  part  of  the  crowd  y  He  was  standint; 
next  to  the  pavement.  Do  you  rcmerabei- 
all-these  things  you  are  tciling  me?  Yes,  sir. 
You  remember  the  poijitiunsuf  thssc  men '.'        Yes, 
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»ir.  Mr.  Tolar  was  standing  next  the  pave- 
ment, you  say  'i  Yes,  sir.  In  the 
arch  V  Yes,  sir.  In  the  big  arch  ?  Yes, 
sir.  That  was  while  Archy  was  up  stairs':* 
Yes,  sir.  You  mean  he  was  standing  underneath 
the  market  liouse.  ou  the  outside?  Standing 
under  the  slied  part.  Do  you  mean  to  say  lie 
was  standiuL'  rit;ht  in  the  openicg  of  tlio  aicli  ? 
Yes,  sir-  Did  you  see  any  weapons  in  the  hands 
of  any  one  ?  No,  sir.  Not  while  Archy  was 
up  stairs  'i  No,  sir.  Did  you  see  Miss  Massey 
and  her  mother  when  they  came  down  stairs  V 
Yes,  sir.  Who  came  v.nth  them  ?  Mr.  Yaun. 
Any  one  else  ^  Not  that  I  know  of;  I  disremem- 
ber;  Mr.  Maultsby  stood  talking  to  them  after 
they  got  into  the  carriage.  Di>l  Mr.  Bond  leave 
the  carriage  before  Mr.  Maultsby  went  up  to  them? 
No,  sir,  he  did  not.  Did  any  one  else  go  to  the 
caniage  and  talk  to  the  ladies?  No,  sir. 
You  say  you  didn't  see  any  one  else  go  to  tbe  car- 
riage? No,  sir.  What  became  ofDond  when 
the  carriage  drove  off?  He  went  back  up  stairs, 
I  believe  sir  ;  for  the  prisoner  had  not  come  down 
yet.  I  understood  you  to  say  that  no  one  else 
went  to  the  carriage  to  speak  to  these  ladies  but 
liond  and  Maultsby?  No,  sir  I  didn't  see  any 
one  else  go  there.  Did  you  see  anybody  else 
go  there?  Not  positively;  but  I  didn't  notice 
any  body.  Are  you  ceitain  you  didn't  notice 
any  body  ?  I  am  ceitait.  You  say  Mr,  Bond 
went  up  stairs?  Yes,  sir.  What  became  of 
Maultsby  ^  He  stepped  out  of  the  ciowd  ;  I 
eould  not  see  him  ;  he  went  back  under  the  market 
house.  Did  he  go  right  straight  from  the  car- 
riage, under  the  market  house  ?  Yes,  sir.  Did 
you  hear  any  noise  from  any  quarter  at  that  time, 
before  Archy  came  down  ?  No,  sir.  You 
didn't  hear  a  word  or  threat .''  No,  sir.  Did 
you  see  any  weapons?  No,  sir.  Was  the 
o.rowd  pretty  still  and  quiet?  ^'cry  quiet,  sir. 
W>;re  they  walking  about  much,  or  standing  still  ? 
Stirring  about,  talking  pretty  low  to  one  another. 
And  you  saw  Archy,  as  he  came  out  of  the  door 
•coming  down  the  steps  ?  Yes,  sir.  Who 
was  with  him?  Mr.  Wemyas  bad  him. 
Who  else  was  ■with  him?  I  believe  Mr.  Fair- 
cloth — I  don't  know  what  man  it  was  behind  him. 
You  say  Mr.  Wemyss  was  on  which  side?  Ou 
the  left  side.  Ou  .^rchy's  left  side  ?  Y''es,  sir. 
You  say  he  was  on  his  left  side?  Yes,  sir,  he 
had  hold  of  his  left  hand — he  had  a  string  on  his 
thumb,  leading  him  down.  Wemyss  had  a 
stnnij  on  his  hand  and  was  standing  on  his  left 
side  ?  Y''es,  sir.  Where  wa<  Fairaloth  ?  He 
was  walking  along  behind  him  I  think.  Did 
you  see  Sheriff  Hardio  there  ?  I  don't  recollect 
seeing  him  at  all — he  might  have  been  there. 
Did  you  see  any  other  ofTicers  around,  No  sir, 
I  dou't  recollect  seeing  any  others  but  them  two. 
Uo  you  say  there  were  any  other  officers?  Not 
that  1  know  of— I  just  tell  what  I  saw.  I  want 
you  to  tell  me  whethor  you  saw  any  more  officers  ? 
1  don't  recollect.  If  there  had  been  any  there 
could  you  have  seen  them  ?  I  might  have 
seen  them  and  not  noticed  them.  Y''ou  don't  re- 
member noticing  the  Sheriff  ?  No,  sir.  You 
don't  remember  then,  any  other  oflioers  ?  I  just 
noticed  those  that  were  walking  with  the  prisoner 
as  ho  came  down  tl;e  steps.  Y''ou  can't  say 
whether  there  were  any  otiiers  or  not  ?  I  can't 
Bay,  sir.  AVhat  became  of  the  prisoner  Beebee 
when  they  started  to  go  out  to  turn  the  corner — 
what  became  of  him  before  they  turned  the  cor- 
ner ?  They  turned  down  the  steps,  and  when 
they  turned  the  corner  to  go  to  the  carriage — 
Do  you  mean  when  they  were  coming  out  of  the 
stall,  or  when  tliey  coming  out  of  the  arch?  Com- 
ing out  of  the  stall.  Well,  what  happened? 
S.imecaesays  ''shoot  him,''   and  soma  one  jays 


"  cut  him,"  and  some  one  says  "knock  liim 
down,"  and  they  made  at  liim,  and  the  officers  at 
them  with  their  clubs.  Who  were  these  peo- 
ple ?  They  were  so  thick  I  could  not  tel).  Yon 
can't  tell  any  man  who  was  in  that  rush  ?  No, 
sir,  they  was  the  same  as  a  bunch  of  bees.  But 
there  is  a  difference  between  bees  and  men, 
because  men  are  bigger,  and  they  are  not  so  much 
alike  ?  But  it  is  a  hard  matter  to  tell,  as  thick 
as  they  were.  You  say  you  can't  tell  a  single 
soul  who  wai5  in'that  rush  ?  No,  sir,  I  know 
some  one  said  "  rally  up  boys,"  but  I  cau't  tell 
who  it  was.  I'on  heard  the  expressions,  "  rally 
up  boys,"  "cut  him,"  "knock  him  dowu," 
"shoot  him?"  Yes,  sir.  And  j'ou  can't  toll 
who  used  them  ?  No,  sir.  And  you  don't 
know  who  was  in  that  crowd  ?  No,  sir.  Very 
well,  what  hapjjcned  then  ?  They  run  up,  and 
they  were  knocking  at  him,  and  were  cutting  at 
him  with  the  sticks.  You  mean  some  one  was 
knocking  at  him  with  the  sticks.?  Yes,  sir,  I 
could  not  see  him,  but  they  were  cutting  at  him, 
and  the  officers  was  knocking  them  off.  Who 
had  the  sticks ;  the  men  who  were  after  Archy  or 
the  rtieu  who  were  protecting  him  ?  The  men 
who  were  protecting  him  ;  tlie  prisoner  tried  to 
keep  his  head  under  the  officer's  arms,  trying  to 
keep  them  from  l^jtting  him ;  the  officers  were 
knocking  at  them ;  the  officer  fell  right  back  on 
Ihe  pavement,  and  the  prisoner  fell  on  his  stomach; 
the  oificer  was  walking  backward  to  keep  off  the 
crowd.  The  officer  was  walking  backward 
keeping  off  the  crowd  with  his  stick  ?  Yes,  sir. 
What  were  the  crowd  trying  to  do  ?  They  must 
have  been  trying  to  kill  him.  Did  you  see  any 
weapons  ?  No,  sir.  Did  you  see  any  knives  ? 
No,  sir.  Did  you  sec  any  pistol  then  ?  Yes, 
sir.  At  that  time  ?  Yes,  sir.  Before 
Archy  fell,  who  bad  the  pistol?  Mr.  Phillips 
had  the  pistol.  Wus  he  in  the  crowd  ?  Yes, 
sir.  Was  he  pressing  on  with  the  others  ?  I 
saw  him  standing  up  w'ith  his  pistol  in  his  hand. 
You  recognized  one  man  in  the  crowd  then  ? 
Y^es,  sir.  That  was  Sam  Phillips?  Y'es,  sir. 
And  you  recognized  nobodj'  else  who  was  in  that 
crowd  ?  No,  sir.  How  came  you  to  recognize 
him?  I  was  standing  pretty  close  to  him. 
You  told  me  just  now  you  could  not  tell  mc  a 
single  man  who  was  in  that  crowd  ?  1  had  not 
started  that,  yet.  Just  at  this  point  you  re- 
cognized one  man  in  tlie  crowd  ?  Yes  sir. 
You  can't  tell  me  of  any  body  else  who  was  in 
that  crowd  that  was  pressing  on  the  prisoner  at 
the  time  lie  fell  down  ?  Well,  they  were  mix- 
ed up,  and  I  could  not  tell  any  one  of  them. 
Just  take  your  time  about  it?  Well,  Mr. 
Sykes,  and  Mr.  Lutterloh's  son,  and  Mr.  Sam 
ifall,  and  a  fellow  by  the  name  of  Tom,  I  can't 
call  his  name  now.  Y''ou  say  at  the  time  you 
saw  Mr.  Phillips  you  saw  these  other  men ; 
repeat  those  names  again.  Sam.  Hall,  Mr. 
Sykes,  and  Mr.  Lutterloh's  son ;  they  were  all 
three  all  there  ;  and  Monk  Julia.  Y''ou  did  not 
sec  Tom  Powers  ?  No,  sir.  You  did  not  sec 
Mr.  Tolar?  Yes,  sir,  I  saw  Mr.  Tolar  and  Sara. 
Phillips  both.  Did  you  say  you  saw  Tom 
Powers?  No,  sir.  Do  you  know  him  ?  No, 
sir.  Y'ou  don't  know  whether  you  saw  him  or 
not?  No,  sir,  I  am  not  acquainted  , with  him. 
Now  did  I  understand  you  to  say  you  saw  all  these 
men  that  yow  have  now  spoken  of,  before  Archy 
Becbce  fell  dowu  the  lirst  lime?  Yes,  sir. 
After  they  turned  the  arch  of  the  market  house 
and  were  going  out.?  Y'cs,  sir.  Where -were 
you  standing  at  tliat  moment  ?  I  was  standing 
at  this  little  tree  on  the  pavement.  Under  the 
row  of  trees  that  run  along  the  edge  of  the  pave- 
ment ?       No,  sir,  there  wa,;  but  one  little  green 
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tree  there  then,  they  have  set,  out  some  since  this 
happeacd.    Uow  near  is  that  to  the  exact  corner  of 
the  street?         It  i«  a  little  ^vay    betwixt       c 
two  arches.        (Witness  is  shown   a  chart  of  the 
market  house,  and  represents  his  position  as  be- 
inu-  on  the  pavement  with  his  back  ai^amst  the 
tree,  in  IVont  of  the  bi^;  arch.)      \  ou  were  stand- 
ini-  there  when   Arcliy  fell  ?        Yes    sir.        Dul 
you  Bland  there  until  Arehy  was  shot  ?        \cs 
l\r.        What  happened  after  Ar.'hy   lell   down..' 
The  officer  t;ot  on  his  hat.        Wait  a  moment ; 
>\'hat  kind^of  a  pistol  did  Phillips  have?       .1 
could  uot  see  much  of  it,  but  I  saw  it  in  hih 
hand         Was  it  a  big  pistol  ?        It  was.         Was 
it  painted  sky  blue  V  ^     I  think  it  was;  I  ain  t  cci-- 
t'liu-  1  can't  tell.        You  think  it  was  painted  skj 
blue'''        It  mi^ht  have  been,  a  good  many  is. 
That  is  a  common   color  for  pistols'/        Yes  sir, 
it  is  a  common  color.        You  can't  tell  whethci 
it  was  abifiouc  or  a  little  one.        ^io,  sir,  be- 
cause I  didn't  see  it  at  all.        Can't  you  see  any- 
thing around  here  that  is  the  same  color  as  tjat 
pistol-'        If  a  man  has  anything  m    his   hand 
holding  it  in  his  hand,  you  cannot  tell  how  large 
and  how  much  of  it  is  behind   his   hand.        But 
you  can  tell  what  color  Ltis  V        I  can  t  recollect 
Avhetherit  was  a  white    barrel  or  blue   barrel. 
You  meau  a  bright  shining  barrel  or  a  blue  one  . 
Yes  sir         You  can't  sav  how  big  that  pistol 
was'«        No,  sir.        Which  part  did  yoii  scf ,  the 
barrel  or  the  stock  ?        The  muzzle.      How  long 
was  the  muzzle  that  you  saw?        (Represent,, 
about  the  length  of  his  linger  from  the  second 
ioint )        Was  that   all  of  the  barrel .'        I  can- 
not tc'U.        You  iust  saw  the  end  of  the  muzzle 
of  the  pistol  in   his  hand  ?        Yes,   sir.  _     llov; 
Avas  he  holding  it?        (Represents  m  his  light 
hand  the  palm  of  his  hand  down  and  at  liis  "siht 
side.)        Was  he  cocking  it?        No,  sir.        What 
was  he  doing  V        He  was  looking  at  the  crowcl. 
Was  he  rushing  on  with  the  crowd  ?        No    ur,  , 
he  was  standing  right  still.        The  rest  of  these  , 
men  were  pressing  on  the  prisoner  ?         I  es,  sir.  j 
After  Archy  got  up  you  saw  him  put  on  his  hat; 
what  sort  of  a  hat   was  that  V        I  don't  know, 
sir,  what  sort  of  a  hat  it  was,  that  fell  oQ  when 
he  fell  down.        Did  he  have    ou  a  different  hat 
after  he  Ei-ot  up  than  before  he  fell?        No,  sir 
What  happened  after  the  othecr  put  his  hat  on  ! 
He  stood  up  and  said,  "gentlenieu  I  want  you  to 
stand  back;  1  had  orders  to  carry  the  prisoner  to 
the  guard  house,"  says  he  "I  am  going  to  carry 
him"        Who  was  tiiat officer?        Mr.  Wemyss, 
and  in  the  meantime  he  was  standing  up  and 
talkin"-  and  shakiug  his  stick  at  them,  and   alter 
he  put"'his  hat  on,  Mr.  Tolar  pushed  Jim  Doug-lass 
to  one  side  and  he  came  in  pretty  close  and  he 
Mut  his  rigiit  hand  under  his  shawl,  and  he  walk- 
ed up  ri"-ht  to  the  row  of  men  that  was  standing 
next  to  the  prisoner,   and   he  came  up  behind  hiiu 
with  his  shawl  on,    and  drew  his  hand   rij  ht  this 
,Yav    (witness  represents  Tolar     holdicg  the  pis- 
tol'in  his    rin-ht    hand   presented   toward  Bebee,) 
and  the  shawl  sort  of  dragged   olfof  his   shoulder, 
and  he  turned  and  walked  right  up  to  the  market 
house.        Did  you  know  Mr.  Tolar?         \  es,  sir. 
Was  he  the  man  that  fired  the  pistol  ?        Y  es,  sir; 
Saiu    Phillips  never  fired  the  pistol.        Didn  t  you 
BceSam.Phillips  fire  the  pistol?        No,_sii-.        Do 
vou    know    Captain    Tolar?        \es,    sir.         1  ou 
"know  him  well?        Yes,  sir.        How   close  were 
vou  to  him  when  he    fired?        About  two   steps 
from  hiin.        Where  did   become   from  when  he 
come  up  there  and  put  in  his  pistol  and  fired  it? 
He  come  along  up  from  the  crowd ;  from  the  mar- 
ket house.        Did  he  come  out  near  you  ?        1  es, 
sir.        Did  he  pass  in  front  of  yon?     _  Tes,  sir. 
i'urther  do. vu  south  than  \ou?      Yes,  sir.      Was 


bfi  standing  off  the  pavement  or  on  the  pavement  ? 
About  the  middle   of  the   pavement,  sir.        And 
you  saw  him   put  his   band   on   Jim.   Douglass, 
and  pull  him  out  of  the  way  ?        Yes,  sir.         Did 
h-s  walk  through   the   crowd   slowly  or  rapidly  ( 
Prntty  slowly.        Did  he  say  anything  1        Never 
said  a  word.         You  say  he  didn't,   or   you  didn  t 
hearbim?        I  didn't  hear   him.        What  did  he 
do  with  the  pistol  after  he  fired  y        Stuck  it  under 
his  shawl  on  hij  left   side   and    walked   oil.        It 
ain't  possible  for  you  to  be  mistaken  about  these 
things  ?        No,  sir  ;  I  was  looking  at  the  man  with 
mv  natural  eves;  I  ain't  going   to  tell  anymore 
than   I   know ;  1  didn't   coine    here  to    tell    lies. 
Have  you  talked  to   Sam.  Phillips  since  you  have 
been  here,  at  all  ?        No,  sir  ;  I  never  seed  him. 
You  just  got  here  this  morning?        Yes,   sir;  I 
ain't  seed  none  of  them  that   come   from  Fayette- 
ville.        Did  you  see  any  colored  men   standing 
close    to    Tolar    when     he    fired?         Yes,    sir. 
Who  were  they  ?        Jim  McNeill  was  there,  and 
Jim  Douglass,  and  Calvin  Johnson,  and  this  here 
John   Ar^mstrong,        Did   you  see  him?        Yes, 
sir  ■  soon  after  the   pistol   was  fired  I  saw  him. 
Where  was  he  standing  when  saw  you  him?    He  was 
coming  nigher  to  see  the  prisoner  ;  I  don't  know 
how  long   he  had  been  there.        What  became  of 
Phillips  after  you  saw  him  with  his  pistol  in  his 
hand  ?        He  walked  up  toward  the  crowd  and  I 
never  saw  him  anymore  until  I   saw   him    at  his 
store.        You  saw  him  just  about  the  time  Archy 
fell  first?        Yes,  sir;  I   did.        And   you  never 
saw  him  afterwards  until  after  the  whole  skirmish 
was  over  ?        No,  sir.        The  pistol  that  you  saw 
him  have,  and  the  pistol  that  you  saw  Tolar  have,— 
were  the-e   the   only   pistols   that  you   saw  that 
day  ?        They  were  the    only  ones.        You  have 
told  me  what"colored  men  were  standing  nearest 
to  Captain   Tolar;    now,    what  white  men  were 
standino-  close  about  him.  in  front  of  him,  to  the 
ri'^ht  ot"him,   or  left,  or  behind?        I  told  you  a 
Urtle  while  ago  who  were  rushing  on  him.      Were 
thev  still  pressing  on  him   when  he   fired  ?        No, 
sir;"  every  man   was  standing   right   still.         The 
rush  had  stopped  had  it.        Yes,  sir ;  the  rush 
had  stopped  after  he  fell  down.        You  mean  that 
tbe^e  young  men  that  you  spoke  of  before  were  all 
standing  about  there?        They  were   all  standing 
about  there,  sir.        Who  was  the  nearest  man  to 
Tolar  that  you  saw  about   there?         I   can't  say, 
because  they  vrere  all  mixed  up  so  ;  one  might  be 
here  now,  and  directly  another  and  again  the  same 
man  again.        I  want  to  know   what   set  of  men 
there  were  grouped  that  were   so  close   to  Tolar  ^ 
I  could  not  lell,  sir.         I  want  you  to  tell  me  who 
you  saw  at  the   same  time  you  saw  Tolar  shoot, 
near  him.  what  white  men  ?        I  was  busy  looking 
at  the  prisoner;  it    t"iii<hteBed  me   and  I  can't  re 
collect.        Didn't  you  tell  me  that  just  before  the 
pri.-<oner  fell  you  saw  in  this  rush   upon  him,  Sam 
Hall,  Ralph  Lutterloh  and  John  Maullsby?     They 
were  all  there  and  they  ah  rushed  together,  and  1 
could  not  tell  who  were  wlio.         I  ask  you  if  you 
I  didn'tte  I  me  in  the  previous  part  ot   this  exami- 
'  nation  that  when  the  rush  was  mad«  on  the  priso- 
ner, you  saw  in  the  rush  Sam  Hall,  John  Maultsby 
and  certain  other  persons  that   you  named?        I 
said  there  was  Sam   Hall   and   Sykes  and  Kalph 
Lutterloh  ;  I  told    you   they   were   there.        Did 
you  name  any   others?         I  believe  not^        Do 
yon    remember    any   others    new?  No,    sir. 

is'^ow  you  say  they  were  there  just  before  the  pris- 
.  oner  fell  down,  do  you  ?  Yes,  sir.  Were  they 
I  in  that  crowd  that  was  rushint?  on  to  the  prisoner  '. 
They  were  all  tegether.  AVere  they  in  the  par- 
1  ty  ?  Y'es,  sir.  How  close  were  they  to  the 
1  prisoner  when  j'ou  saw  him  ?  About  three  feet. 
I  The    who-e   crowd    do   you   maan?        Yes,  sir. 
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"What  became  of  the  men  that  were  concerned  in 
ir, ;  they  lurued  and  ran  down  Person  street  didn't 
they?  They  stood  right  still.  Tiiey  stood 
n>ht  in  their  tracks  as  thougli  they  were  petrified? 
Yes,  Hir,  remained  standing  riglit  still.  ]^id  you 
see  whether  they  were  standing  Ktill  there  afterthe 
pistol  was  fired?  After  the  pistol  fired,  every 

body  poured  up  to  see. and  I  co«ld  uottell  wliether 
they  did  it  or  not.  Did  you  see  where  Arcby 
Beebee  was  shot :  did  you  go  up  lo  Inm  ?  Yes, 
sir.  Did  you  see  any  tiling  of  Monlc  after  he 
was  shot  ?  I  saw  Monk  and  Mr.  Nixon,  when 
lie  was  shot.  Did  you  see  anything  of  him  after 
he  was  shot?  1  saw  Monk  try  to  cut  him,  and 
Mr.  Nixon  fling  him  off.  What  did  Monk  gay  ? 

lie  said,  "I  want  to  cut  his  damned  thoat.'' 
Did  he  go  very  close  to  him  ?  Yes,  .«ir.  Did 
lie    have    any    weapons?  I    could    not    tell 

whether  he  had  a  knife  out  or  not;  I  ;=««'  Mr. 
Nixon  lliug  him  off.  Now  you  sa}-,  after  Tolar 
lired  he  returned  his  pietol  under  his  aim  ?  Yes. 
sir.  He  fired  it  wi;h  his  right  hand,  did  he? 
Yes,  sir.  And  he  put  it  under  the  left  arm. 
Yes,  sir.  How  was  Tolar  dressed  that  day? 
I  didn't  notice,  lie  had  his  shawl  on.  Did  you 
uoticc  what  sort  of  a  hat  he  had  on  ?  A  black 
bat,  I  don't  know  what  sort.  You.  didn't  no- 
tice what  sort  ot  clothes  ?  No,  sir.  Did  you 
see  anything-  about  the  shawl  falling  ofl'  of  Lis 
fihoulder?  The  shawl  sort  of  dropped  down  as 
he  put  out  his  pistol  and  lired.  Do  you  mean 
that  it  dropped  off  when  he  jiulled  his  pistol  out, 
and  lired?  Alter  he  fired.  'Which  shoulder 
did  it  drop  off  of?  Off  the  left  one.  When 
he  put  Ids  pistol  back,  was  it?  Yes,  sir. 
What  did  ke  do  .<?  He  sort  of  flung-  it  up  on  his 
shoulder.  Are  you  sui  eheput  that  pistol  in  tiicre.^ 
Yes,  sir,  I  was  looking  at  him  with  my  iiaLural 
*;yes,  I  was  there  within  two  steps  of  him.  Do 
yon  wear  spectacles?  No,  sir.  Don't  you 
usually  look  with  your  naked  eyes?  Yes,  sir. 
I  thoug-ht,  perhaps  yon  soinetimcs  wore  glasses  ? 
No,  sir.  Tliis  shawl  fell  oil' of  his  shoulder.'' 
Yes,  sir.  What  makes  you  think  he  yiut  tlic 
pistol  up  there  ?  I  saw  him  when  he  come  up  ; 
lie  didn't  look  like  he  had  anything,  and  he  put 
Ills  baud  under  his  shawl— I  didn't  know  what  he 
was  going-  to  do  until  the  pistol  was  lired  and  he 
slipped  it  back.  Did  you  see  him  lake  bis  hand 
out?  Yes,  sir.  After  be  bad  put  the  pistol 
5u?  Yes,  sir,  if  there  had  been  two  pistols,  or 
three,  lired  I  could  not  have  told  who  siiot  hiin, 
but  there  was  not — there  was  not  but  one  pistol 
■jired  and  everybody  was  standing  rigiit  still  when 
lie  was  firing.  There  was  not  but  one  pistol? 
No,  sir.  You  say  you  were  standing-  with  your 
back  against  that  tree — didn't  the  crowd  push 
you  away  from  from  the  tree?  No,  sir.  Did 
it  push  against  you'''  Yes,  sir,  but  I  never 
jnoved.  Did  you  have  any  weapons  that  day? 
No  sir,  after  he  was  shot  I  said  I  wished  I  hadn't 
been  there  amongst  it.  Did  you  hc.ir  anybody 
cry  out,  in  the  crowd  saying,  he  had  shot  him,  or 
anything  of  that  sort.'^  I  never  heard  anybody 
say  he  shot  him,  without  it  was  Jim  Doug- 
lass— .  Wait  a  moment — j-ou  hadn't  any 
right  to  tell  what  any  bod}'  lias  told  you  since ;  I 
want  to  know  whether  any  b(^dy  cried  out  in  the 
crowd  while  Tolar  was  still  in  the  crowd  ?  No, 
sir.  You  didn't  hear  any  body  say  ('aptain  To- 
lar shot  hi  ra,  or  any  thing  of  that  sort?  1 
heard  it  a  few  minutes  after  that,  but  not  at  the 
time.  Had  Captain  Tolar  gone  awa-y  ?  Ycs, 
eir.  Was  it  after  he  turned  olf?  1  hoard  it  a 
few  minutes  after  he  was  gone  You  say  you  do 
not  know  Tom  Powers.         No,  sir. 

Cross  examination  by  the  Counsel,  for  the  prose- 
cution. 


Chels,  you  have  b-'en  fireman  on  a  steamboat 
for  a  long  time?  Yes,  sir.  You  were  blown 
up  once  ?  Yes,  sir.  You  say  you  were  stand 
ing  just  opposite  the  main  arch,  against  that  tree  '! 

j  Yts,  sir.         How  large  a  crowd  did  you  say  there 

j  was  there  that  dav  ?        I  reckon  about  a  hundred. 

I  Were  they  all  white    or   mi.^ed?  Mixed    up. 

j  More  white  than  black?  More  white  ones  than 
black.        You  savv  Beebee  when  became    doA^n? 

I  Yes,  sir.        And  Mr.  V/euiyss  was  upon  his   left 

ihand?  Yes,    sir.  Is    that  what  you  say  ? 

j  Yes,  sir.  You  are  certain  of  that,  Chels,  that 
Mr.  Wemyss  -.vas  on  his  left  hand  ?  1  think  he 
was — I  won't  say  for  certain  When  they  came 
down  the  steps,  was  Mr.  Wemyfs  nearer  to  the 
Market  house,  or  was  he  nearer  down  towards  the 
wall?  He  came  down  on  the  right  hand 
side.  'Whose  right  hand  side,  yours  or  Beebea's? 
Beebee's  right  hand  side.  And  how  came  he  to 
manage  to  have  that  thumb  twitch  around  Bee- 
bee's  left  thumb,  if  Wemyss  was  on  Beebee's  right 
hand?  I  didn't  say    he  had  it  around   his  left 

thumb.  You  say  now   lis  had  it  on  his  right 

thumb?        He  was  on  his  right  side;  of  course  he 

i  had  it  on  his  right  thumb?  So    he    had    that 

string  ou  Bsebee's  right  thumb  ?  Yes,  sir  ;  he 
had  his  club  in  his  right  hand,  (witness  explains, 
standing  by  the  Counsel  (or  the  prosecution,  his 
position  in  reference  lo  Mr.  Wemyss.  Mr.  We- 
myss bciDg  on  the  right  hand  side,  and  Beebee  on 
the  left.)  Which  side  was  Faircloth  on  ?  He 
came  walking  along  down  sort  of  behind  him. — 
Now,  after  ihey  got  down  to  the  tloor  of  the  mark- 
et house  then  which  side  was  W'emyss  on;  when 
they  came  dov.n  the  stall  ?  They  came  like  as 
if  they  came  down  the  steps.  Where  was  Pair- 
cloth  walking  ?  Right  behind  him.  Did 
Faircloth  have  hold  of  him  ?  No,  sir  ;  I  didn't 
see  hiiu  hold  of  him  then.  Now,  'Chels,  did  he 
have  hold  of  him  or  not  ?  Well,  he  may  have 
had  hold  of  him,  but  he  was  coming  down  pretty 
close  behind  him  ;  I  could  not  tell— he  may  have 
had  hi.-!  hand  hold  of  him  and  may  rot ;  there  was 
a  parcel  of  men  before  him  and  IMr.  \V'emyss  had 
him,  and  I  could  not  tell  whether  Faircloth  had  or 
not.  'W'here  was  Harciie,  the  Sheriff;  at  the 
guard  house  or  Phil.  Taylor's  corner  ?  I  don't 
recollect  of  seeing  him  at  all ;  Mardie  wasn't  there 
with  the  rest.  You  know  one  waj'  or  the  other  ; 
was  h:  there  or  not  ?  I  never  recollect  seeing 
him  there.  What  do  you  swear;  that  he  was 
there  or  that  he  was  not  there  ?  I  can't  answer 
that  question.           You  say  before    Archy     came 

'  down  ihat  Bond  came  down?  Yes,  sir.  And 
Bond  you  sav,  gallanted  the  ladies  out  to  the 
carriagj  ?  Yes,  sir.  Where  was  that  car- 
riage standing  ?  It  was  standing  as  you  go 
from  the  river,  right  in  front  of  the  marker, 
house.  IIow  far  was  that  carriag-e  from  you? 
About  as  far  as  from  me  to  that  table.  (About 
twenty-live  feet.)  Who  was  driving  that  car- 
riage V  A  colored  man,  but  I  didn't  know 
him.  Did  you  look  at  him?  I  didn't  notice 
him;  I  sort  of  noticed  the  lady — where  she  was 
scratched  on  the  neck  there— I  never  noticed  the 
black  man.  How  long  did  Mr.  Bond  stay  at  the 
canif.ge  after  the  ladies  were  helijed  in  ?  1  saw 
him  standing  talking  lo  them ;  1  could  not  hear 
what  they  said;  then  he  wheeled  right  off'  and 
went  back  up  stairs.  Was  anybody  else  at  the 
carriage  during  the  time  that  Bond  was  standing 
there  talking  with  them?  I  don't  know,  sir; 
Mr.  Maultsby's  son  went  there  and  talked  Avith 
him  Did -Maultsby's  son  go  before  Bond  k-lt 
or  after  ?  Ho  left  directly  after  Mr.  Bond  left. 
He  w.->s  there  Avhiie  Bond  was  there  ?  Yes,  .sir. 
AVhich  left  first?— Bond  or  Maultsby?  Mr. 
Bond  came  away  first.        Did  auyuody  else  go  to 
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the  carriage  ?  I  didn't  see  anybody  else.  i)id 
anvbody  gn  or  not .''  I  didn't  see  them.  You 
saw  nobodv  olso  around  tbio  carriat,'e  at  ail  ?  No, 
sir.  V.bo  hf-M  the  horsns  offr  I  don't  ]<no\v  ; 
— I  didn't  notice  them  then.  AVhinh  way  did  ! 
the  carriage  po  ?  It  wont  down  (he  ftreet.  [ 
Down  towm-da  Mr.  Mitchell'i),  or  down  towards  i 
Liberty  Point,  or  over  tow.-^.rds  the  fjuard-liouse,  I 
or  ^vhere?  It  turned  right  down  the  street,  and  i 
1  heard  them  coming  down  thos'op?;  I  wastrj'ing:  j 
to  see  whether  thty  comedown  with  the  priponer,  | 
and  .1  nevwr  noticed  which  way  it  wont.  Where 
Avas  tlifi  prisoner  when  you  tirstsaw  him  ?  Com-  j 
ing  down  the  steps.  Was  anything  done  to  the  ' 
prisoner  at  all  until  after  he  cleared  the  market 
houso, — until  after  lie  got  out  from  under  the  ar  jh, 
—  did  anybody  do  anything  to  him  ?  No,  sir — 
at  the  time  the  prisoner  came  down, — you  know 
there  was  a  stall  there,— about  the  time  he  got  to 
the  corner  of  the  In-iclc  wall  they  ru.-hed  on  him, 
and  the  olTiofrs  were  knocking  "at  them,  and  that 
is  the  time  he  fell  down.  Nobody  made  a  rush 
at  him  until  he  got  ju=!t  under  the  arch  uoon  the 
pavement  ?  Yes,  sir,  just  as  he  Avaa  coming  out 
some  one  said  "rally  up,  boys."  And,  at  that 
time-,  Eeebee  was  right  under  the  arch  going  out? 
Yes,  sir.  Then  t!ie  crowd  rushed  upon  him  y 
Yes,  sir.  As  soon  as  they  did,  Ikebee  foil  V 
Y'es,  sir.  How  far  was  Beebee  off  honi  the  arch 
at  the  time  he  fell  ?  About  the  middle  of  the 
pavement.  Just  opposite  the  big  arch  ?  Yes, 
eir.  You  were  standing  there,  you  saj',  oppo- 
site the  big  arch,  and  Beebeo  fell  just  opposite  you? 
Yes,  sir.  "  And  opporito  tiie  big  arch?  Y''es, 
sir.  That  was  where  Beebee  fell?  Yes,  sir. 
And  as  soon  as  thev  drew  bim  up,  who  put  the  hat 
on  his  head?  The  olHcer  fell  down  on  his  back 
and  tbe  prisoner  on  top  of  him  ;  the  ollicer  picked 
up  his  hat;  I  don't  recollect,  I  thinS  the  pris- 
oner, though,  when  he  was  shot,  was  bareiieaded  ; 
I  don't  know  whether  his  hat  -was  on  the  pave- 
ment or  not,  but  1  saw  the  oiticer  pick  up  his. 
AVhat  oSicur  was  that  ?  That  was  Mr.  Wemyss. 
And  you  saw  nothing  of  tb«  Sherili?  No,  sir — 
when  be  was  shot,  nobody  had  hold  of  him  but 
Wemyss.  Justassonnas  begot  up  from  that 
fall  he  was  shot  ?  Yes,  sir.  Ho  was  shot  op- 
posite the  centre  of  the  main  large  arch  ?  Yes, 
sir.  He  was  right  opposite  to  you"?  Re  was, 
sir.  Then  you  say  at  that  time  the  crowd  was 
rushing  upon  him  ?  No,  sir  ;  when  he  was  shot 
every  man  was  standing  still.  Now,  while  that 
crowd  was  rushing  on  him,  before  he  was  shot,  1 
ask  you  if  Mr.  Sain.  Hall  rushed  upon  him?  I 
said  he  was  there  ;  I  could  not  tell  whether  he  was 
rushing  or  not.  I  ask  you  if  Mr.  Ralph  Lutter- 
loh  rushed  upon  liim  '.'  Thev  were  all  there;  I 
ccnid  not  tell  who  was  rushing.  You  saw  the 
crowd  rush,  and,  aUliough  ynu  name  these  per- 
sons, Sam.  Hall,  Ed.  Pov,-ers,  llaiph  Lutterloh 
and  others,  you  don't  undertake  to  swear 
and  you  do  not  wish  tlio  Court  to  understand  you 
to  swear,  that  they  rushed  upon  hiiu?  No,  sir, 
I  do  not,  I  would  not  want  totell  any  more  than 
I  know,  sir.  I  could  not  tell  whether  they  Avcro 
rushing  upon  him — they  were  mixed  in  such  a 
manner.  Now,  Clicls,  VccoUeet,  take  your  time 
and  think  about  it,  did  you  see  ^Mr.  Hall  and 
Eulph  Lutterloh  and  Ed.  Powers  and  Sykes — did 
you  see  them  after  Beebee  came  down — I  mean 
alter  Beebee  got  down  ?  Yes,  sir.  You  are 
certain  you  saw  them  ?  Yes,  sir.  You  kept 
your  position  against  the  tree,  with  ycir  lace 
looking  into  the  market  honsc?  Yes,  .sir. 
Tolar,  you  sav,  came  out  of  the  market  bouse  ? 
Y'es,  sir.  Out  of  that  cast  arch?  When  I 
saw  him  he  was  coming  right  along  the  pavement 
amongst  the   crowd,  with   his   band  under   his 


sliaTvl?  Which  side  of  Tolar  was  James  Dou- 
glass on  at  the  time  Tolar  shoved  him  ?  He  was 
iicxt  to  the  market  house  ?  Juem.s  was  right 
on  iiis  right  hand  side?  Yes,  sir,  I  was  on 
Tfdar's  left  hand  side.  And  Tolar  shoved 
Jecms  ofl?  YcH,  sir,  like  anybody  wanting  to- 
get  tlirougii.  Now,  Chels,  at  that  time  you 
say,  when  Tolar  was  coining  uj)  and  shoved  Jeems 
Oil',  ho  had  his  right  hand  wilder  his  shawl"? 
Yes,  sir.  Which  hand  did  Ik;  shove  Jecms  otf 
with?  He  shoved  him  oil  witli  the  lefit  hand. 
Did  he  take  his  left  hand  and  push  him  olf  towards 
the  right  side?  Yes,  sir.  And  that  pushed 
Jccins  almost  up  against  .  the  market  house'? 
Yes,  sir.  He  put  his  hand  on  Jecms'  arm  and 
pushed  him  off?        Yes,  sir. 

(Witnesfl  illustrates  the  position  of  Tolar  and 
Douglass — Tolar  on  the  right  of  Douglass  C(nning 
through  the  crowd  and  placing  his  left  hand  oil 
Douglass'  elbow  pushing  him  to  the  right.) 

You  and  Jeems  have  been  talking  about  it  since 
that  time?  No,  sir,  we  did  not  talk  about  it 
since  the  day  of  the  frolic, — I  mean  the  day  it 
occurred.  You  and  Jeems  had  a  talk  about  it '? 
No,  sir.  No  talk  at  all  about  it?  No,  sir. 
You  say  Tolar  came  up,  and  had  his  right  hand 
under  his  shawl  ?  Y'es,  sir.  Yon  saw  that'? 
Yes,  sir.  You  saw  him  draw  the  pistol  out? 
"i'cs,  sir.  At  the  time  he  drew  the  pistol  out,, 
how  high  did  he  have  it — as  high  as  his  eye  V 
I  cannot  tell.  Don't  you  know  Tolar  was  stoop- 
ing down  to  shoot  ?  No,  sir.  Was  he  stand- 
ing up  straight?  Sort  of  leaning  a  little.. 
Did  you  see  the  smoke  from  the  pistol?  1  saw. 
the  smoke,  because  I  was  in  two  steps  of  him., 
There  was  but  one  pistol  tired  and  I  was  in  two 
steps  ot  him,  and  if  I  could  not  see  the  smoke,  I 
baiut  got  no  eyes.  What  sort  of  a  pistol  was- 
that  Tolar  fired;  was  that  a  v.'hitc  jjistol,  or  a  sky- 
blue  pistol  ?  I  could  not  tell.  Do  you  kno-w" 
whether  it  was  a  green  pistol?  I  could  not 
tell.  You  can't  tell  what  sort  of  a  pistol  it  w'as  'i' 
He  shot  it  so  quick,  I  could  not  tell.  How 
large  a  pistol  was  it  ?  I  could  not  tell.  Was- 
it  as  long  as  my  arm  ?  No,  sir,  if  it  had  been 
that  long  everybody  would  have  seen  it.  Was- 
it  as  long  as  my  hand  ?  I  cannot  telL  What 
is  your  best  impression  about  it?  that  it  was  a 
long  pistol  or  a  short  one?  I  don.'t  want  to  say, 
unless  I  can  give  some  idea.  Y'ou  won't  sair 
whether  it  was  a  long  pistol  or  a  short  pistol?' 
No,  sir.  You  are  sure  it  was  a  pistol  ?  Yes,, 
sir.  Was  it  a  single  barrel  pistol,  or  was  it  a. 
revolving  pistol  ?  I  could  not  tell  that.  If  I 
could  teil  that,  I  could  tell  what  sort  it  was. 
Tolar  shot  him,  and  when  he  shot  him  or  when 
he  drew  the  pistol  to  shoot  bim  the  shawl  fell  off 
of  his  shoulder?  Yes,  sir.  And  he  put 
his  pistol  back  under  his  left  side?  Y'es,. 
sir.  Did  he  slip  it  inside  of  bis  vest,, 
or  just  under  his  shawl?  I  could  not  tell, 
when  a  man  has  a  shawl  on,,  you  could  not  tell 
whether  he  put  it  under  his  vest  or  not.  Don't 
you  know  that  as  soon  as  he  fired  the  jiistol  he 
just  brought  it  down  to  his  right  side?  No, 
sir,  he  did  not.  You  swear  be  did  not  ?  I 
will  swear  till  I  drop  dead  ho  did  not.  How 
far  was  Tolar  from  Beebee  at  the  time  he  fired? 
About  four  steps  from  him.  Whs  Tolar  direct- 
ly behind  bim  ?  Yes,  sir.  1  mean  when  Bee- 
bee was  shot,  was  he  in  the  center  of  the  pave- 
ment, or  nearer  the  market  house :'  About  the 
center  of  the  pavement.  When  Tolar  shot  was 
he  in  the  center  of  the  pavement  ?  Yes,  sir. 
How  far  were  yon  off  from  Tolar  at  the  time  he 
shot  ?  About  two  steps  from  him,  sir.  On 
his  left.?  Yes,  sir.  Anybody  between  yon 
rnd  Tolar?        There    was  some    one    standing' 
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there,  I  was  busy  watching  him,  I  did  not  notice 
who  he  was.  Was  he  a  white  man?  Yes, 
sir.  Tou  are  certain  it  was  a  whit-e  man? 
Yes,  sir.  Don't  3'ou  know  it  was  a  colored 
man?  No,  sir.  Don't  j"oii  liiiow  it  was  a 
mulatto  man  ?  No,  sir,  it  was  a  white  man. 
Do  you  know  John  Armstrong?  Yes,  sir. 
Don't  you  know  that  was  John  Armstrong? 
No,  sir,  I  call  tell  a  white  man's  face  from  JoTm 
Armstrong's.  It  was  not  John  at  nil?  No, 
sir.  You  say  you  saw  Sam.  Phillips  with  a 
pistol.?  Yes,  sir.  Was  he  on  the  pavement 
or  oli?  On  tlie  pavement,  about  five  steps  from 
where  Mr.  Tolar  shot,  I  looked  around  after  he 
shot  and  saw  him  standing  there.  You  saw 
him  with  a  pistol  before  Beebee  was  shot  ?  Yes, 
sir,  I  saw  him  have  it  in  his  hand  before 
that.  When  you  first  saw  him  have  it  in 
Lis  hand  was  he  nearer  to  Beebee  than 
Tolar  was,  or  was  he  further  oli?  He 
was  away  back  behind  Mr.  Tolar.  Was 
there  a  good  thick  crowd  between  yoii  and 
Sam  ?  Not  such  a  big  crowd  but  wliat  I  could 
see  him.  You  say  Sam  Phillips  did  not  shoot.? 
No,  sir,  he  didn't.  You  are  certain  ?  I  would 
swear  till  I  hung  dead  by  the  neck,  tliat  Sam 
Phillips  did  not  tire  the  pistol,  sir.  How  hap- 
jiened  it  j^ou  spoke  up  so  quiclv,  and  said  you 
knew  Sam  Phillips  did  not  shoot  him  ?  I  didn't 
say  that.  When  the  Counsel  for  the  prosecu- 
tion examined  you,  I  understood  you  to  saj'  you 
knew  Sam  Phillips  did  not  shoot  him,  how  came 
you  to  say  that  ?  Because  if  I  am  looking  at 
you,  and  see  another  man  do  a  thing,  and  j'ou 
don't  do  it — and  that  is  the  reason  I  say  he  didn't 
do  it.  Who  has  been  talking  to  you  since  you 
liave  come  up  here  about  your  testimony  ?  I 
come  right  from  home  to-day,  and  nobody  has 
been  talking  to  me.  Not  before  you  come 
here ?  No,  sir,  I  mean  before  jou  started 
from  home;  who  has  been  talking  with  you  and 
fixing  your  testimony?  Nobody  at  all,  sir. 
Haven't  you  talked  to  auj^body  about  this  matter 
since  tlie  shooting  occurred  ?  No,  sir,  not  a 
soul.  Never  mentioned  it  to  anybody  ?  No, 
sir.  You  never  told  anybody  before  that  you 
saw  Captain  Tolar  shoot  the  man  ?  Yes,  sir. 
Who  did  you  tell?  John  iMartin.  Which 
John?  Little  John.  How  long  since  you 
told  John  about  it  ?  I  told  him  when  it  was 
first  done,  on  Tuesday  I  went  to  tlie  boat,  and  he 
said  "nobody  can't  tell  who  shot  him,"  and  I 
said  "Mr.  Tolar  shot  him;"  I  told  Mr.  Dodd  so 
too.  And  yoti  told  little  Johu  Martin  ?  Yes, 
sir,  and  I  told  Mr.  Dodd  so,  no  longer  than  last 
week.  As  soon  as  Tolar  shot  the  pistol,  he 
turned  around  and  flirted  his  shawl  up, — didn't 
you  see  him  take  the  end  of  his  shawl,  that  was 
hanging  over  the  right  shoulder  and  throw  it  back 
on  ids  shoulder?  No,  sir.  Dou't  you  know 
that  M'hen  Tolar  turned  round,  after 
tiring  the  pistol,  that  he  tlirew  tlie  right  end  of 
hia  shawl  into  tlie  face  of  the  man,  that  was 
standing  on  his  left  hand  ?  No,  t^ir.  Didn't 
you  see  him  throw  the  light  end  of  the  shawl  into 
John  Armstrong's  face  when  he  turped  oiT?  I 
-didn't  see  that.  Didn't  he  do  it  ?  I  don'r  say, 
because  I  don't  know.  Didn't  he  throw  the  end 
■of  the  shawl  into  the  face  of  the  nearest  man  to 
liim,  when  he  turned  ofl"?  No,  sir;  because  the 
shawl  was  not  flirted  ut  all,  the  siiawl  was  hnnging 
over  the  left  arm  when  he  sliot,  and  the  end  of  it 
didn't  get  off;  and  he  fi -st  tlivew  it  right  back. 
Where  did  Tolar  go?  He  went  like  he  was  go- 
ing to  walk  around  tlie  corner,  and  I  never  saw 
him  no  more.  So  Tolar  turned  r-cd  went  towards 
the  market  house  ?  Yes,  sir.  He  didn't  go 
through  tlie  market  house  ?       No  gir.        But  he 


did  make  to  go  around  the  corner?  Yea  sir. 
That  is  the  north  east  corner  ?  Uo  towards  Mr. 
Fishblate's  store.  And  you  saw  Tolar,  ae  soon 
as  he  fired,  turn  around  and  go  toward  the  north 
east  corner  of  the  market  house?  Yes,  sir. 
And  you  swear  lie  didn't  go  throu-.  h  the  market 
house?  Ye.'i,  sir.  Don't  you  know,  Chel.«,  that 
when  he  tuiued  tffhe  went  light  straight  through 
the  market  house,  tlirough  that  big  arch  V  No, 
sir.  He  didn't  do  that  ?  No,  sir.  You  swear 
to  that?        Yes,  sir. 

Ee- direct  Examination  by  the  Counsel  for  the 
prosecution : 

Do  you  ever  drink  anything  ?  Hardly  ever. 
You  liavn't  taken  anytliinfj  to  drink  to  day  ?  No, 
sir;  I  hardly  overdrink;  I  have  been  a  fireman 
some  fifteen  years,  and  I  have  a  heap  of  responsi- 
bility on  myself,  anal  never  drink;  I  have  not 
drunk  to  day,  nor  for  a  week,  nor  for  a  week  be- 
fore that.  Do  you  say  Beebee  fell  in  front  of  the 
arch  ?        Yes,  sir.  You   say  he  fell   right  in 

front  of  the  big  arch?  Yes,  sii-.  He  was 
right  at  your  feet  when  befell?  Yes,  sir,  he 
was  withiu  two  steps  of  me  when  he  was  shot. 
Mr.  AV^emyss  and  the  officers  did  not  let  him  tail 
they  just  let  him  down.  Anybody  who  knows 
where  the  tree  is  I  was  standiag  b^'  will  know  I 
was  close.  The  tree  is  about  the  middle  of 
the  arch  ?  Yes,  sir.  After  Archy  fell  was  he 
on  your  right  hand  or  left  hand  V  On  my  right 
hand.  And  you  were  standing  near  that  liitlc 
tree  in  front  of  the  arch?  Yes,  sir.  The 
main  arch  ?  Yes,  sir.  You  say  you  have  not 
talked  to  anybody  about  this  business  ?  No, 
sir.  Except  your  telling  Mr.  Dodd  that  you 
knew  who  it  was— diu't  you  have  a  talk  with  the 
Judge  Advocate  this  morning  ?  Yes,  sir. 
You  didn't  mention  that?  No,  sir.  You  have 
had  a  talk  about  what  your  testimony  would  be 
since  you  have  been  here,  then,  haven't  you.? 
No,  sir,  not  before  1  gave  it  in  here  to  you.  I 
mean  before  you  came  here?  I  talked  to  that 
man.  (The  Judge  Advocate.)  Did  you  ever 
hear  that  Sam.  Phillips  was  suspected  of  having 
shot  this  pistol,  before  you  come  iu  here  to-day? 
No,  sir.  Didn't  you  ever  hear  anybody  say 
they  were  trying  to  put  it  off  on  Sam.  Phillips  ? 
Yes,  sir,  I  heard  Mr.  Dodd  said  so.  I  want  to 
know,  generally,  whether  you  have  ever  heard  it ; 
I  dou't  want  to  know  who  told  you,  but  have  you 
heard  from  anj'  quarter  that  they  were  trying  to 
put  it  on  Sam.  Phillips  ?  No,  sir.  Did  the 
geutleuir.n  who  was  examining  you  here  this 
morning,  say  anything  about  Sam.  Phillips? 
He  asked  me  who  all  were  there,  and  I  told 
him  what  names  I  could  recollect.  I 
ask  you  if  he  said  anything  about  Sam  Phillips? 
1  told  him  Phillips  was  there.  Did  he  ask  you 
if  Phillips  fired  the  pistol?  I  told  who  was 
there,  and  he  axed  me^iio  fired  the  pistol?  I 
don't  know  what  he  axed  me  about  that  time, 
but  lie  axed  me  who  were  there,  and  I  told  him 
all  who  were,  as  nigh  as  I  could  recollect. 
What  I  Avant  to  know  is,  why,  when  1  was  examin- 
ing you  first,  Avhy  you  said  so  quickly  "you  know 
Sam.  Phillips  did  not  do  it,"  what  was  it  set  your 
mind  that  wav.  Because  I  saw  he  didn't  do  it 
and  everybody  was  standing  still.  You  didn't 
sec  him  do  it — now  Avhy  didn't  you  say  I  know 
Mr.  Hardie  didn't  do  it?  I  seed  him  with  my 
own  eyes.  Why  did  you  select  one  particular 
man  out,  and  say  you  knew  he  didn't  do  it ;  did 
you  ha'^  any  reason?  I  ain't  got  a  bit  of  rea- 
son ^or  that — all  what  I  wanted  to  do,  was  to  tell 
what  a  man  done  and  what  another  man  did  not: 
I  was  only  just  naming  the  men  Avhat  had  pistols, 
and  the  one  that  shot.  M'as  there  any  blood 
that  came  out  of  Archy's  head  after  he  was  shot? 
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any  stain  on  the  pavement  ?  No,  sir,  I  did  not 
see  anj'.  Any  marks  that  showed  the  spot 
whore  he  fell?  '  He  didn't  lall,  because  he  Avas 
laid  down.  His  head  was  on  the  4;-roimd  wasn't 
it?  Well,  I  didn't  see  any  bigu  ol  blood  at  all, 
I  didn't  .s,'o  close  enough  to  him.  And  you 
Bay,  that  place  where  he  was  laid  down  was  right 
in  front  of  the  main  arch?  Yes,  sir.  And  a 
man  coming  right  out  of  the  inside  of  it,  would 
haA-e  trod  dn^him?  No,  sir,  it  wasn't  in  the 
real  middle.  (The  witness  explains  on  the 
cnart  where  he  laid,  and  stating  the  position  as 
in  front  of  the  little  arch  and  not  in  the  main 
arch.)  Was  it  in  front  of  the  small  arch  that 
the  boy  fell?  Yes,  sir.  Which  tree  was  it 
you  were  standing  by?  By  the  little  tree  in 
front  of  the  little  arch.  Have  you  ever  had 
any  accidents  happen  to  you  in  blowing  up,  or 
anytliing  of  that  sort?  Yes,  sir.  Did  it  af- 
fect your  mind. so  that  you  can't  remember  as 
well  as  you  could?  I  got  a  right  smart  jar ;  I 
can't  recollect  all  these  things  exactly.  When 
did  that  blowing  up  take  place?  1  forgot  now 
what  time ;  it  was  some  considerable  time ;  I 
can't  recollect  now.  Have  you  been  blown  up 
more  than  once?        Only  once. 

On  motion  the  Commission  adjourned  to  meet 
on  Thursday,  the  8th  inst.,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C.  Aug.  8, 1867, 11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present.— All  the  members  ol"  the  Commission, 
the  Judu;o  Advocate,  the  Counsel  for  the  prosecu- 
tion, all  the  accused  and  their  Counsel. 

Tlie  reading:  of  the  testimony  taken  yesterday, 
•WAS  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and  ap- 
proved. 

Simon  Beckton,  a  witness  for  the  prosecution, 
having  been  first  duly  sworn,   testified  as  Ibllows  : 

Examined  by  the  Counsel  for  the  prosecution. 

AViiat  is  your  name  ?  Simon  Beckton.  Do 
you  live  in  Fayetteville  ?  Yes,  sir;  just  the 
other  side  of  Fayetteville,  across  the  bridge. — 
What  is  your  business?  I  am  farming.  Did 
you  know  Archy  Beebee?  Yes,  sir.  Were  you 
in  town  the  day  he  was  killed?  Yes,  sir.  What 
time  did  you  go  down  that  day  ?  It  was  pretty 

early  in  the  morning.  How  long  did  you  stay  in 
town  ?  I  stayed  there  till  about  five  o'clock. 
Where  was  Beebee  killed?  At  the  roai  kethouse. 
Were  you  there  at  the  time  ?  Yes,  sir.  What 
time  did  you  get  to  the  market  house  ?  1  got 

to  the  market  house  early  in  the  morning.  Did 
you  stay  there  all  day  ?  Yes,  sir.  You  were 
there  when  Archy  was  bi-ought  out  of  thii  guard 
houfe  ?  Yes,  sir.  Where  were  you  standing 
when  Archy  was  brought  out  of  the  guard  house? 
I  was  standing  right  facing  the  market  house,  the 
east  side.  In  front  of  the  big  arch  or  oue  of  the 
little  arches?  The  big  arch.  On  the  pave- 
ment or  oflf?  Oil'  the  pavement,  on  the  ground. 
How  far  from  the  pavement  do  you  think  ?  Not 
oyer  eight  or  ten  lect.  Who  came  with  Archy 
from  the  guard  house  ?  Mr.  Wemyss  had  hold 

ofbim,  and  there  were  some  more  behind  him. 
Do  you  know  Air.  Wemyss?  Yes,  sir.  .You 
knew'  him  before  that ''  Yes,  sir.  How  long 
have  you  been  living  about  Fayetteville  ?  Aboul 
twelve  or  tifteen  years.  Was  Archy  brought  by 
you  to  be  carried  up  stairs?  Yes,  sir.  He 

was  brought  along  the  pavement  was  he  ?  Yes, 
sir.  Did  the  ohicers  go  up  stairs?  Yes,  sir  ; 
Mr.  Wemyss  did,  and  Mr.  Vaun  went  up.  Do 

you  know  what  became  of  the  rest  of  the  olTicers? 
JSo,  sir.  Do  you  know  whether  they  went  up  or 
not?  I.  don't  know.         How  long  was  Archy 

up  stairs:-'        He  was  u[i  some  time.        Can't  you 


form  some  idea  ?  No,  sir.         During  the  time 

Archy  was  up  stairs  were  you  standing  in  the  same 
place"?        Yes,  sir.  Were  you  standing  about 

the  same  place  all    the  time?  Yes,  sir  ;  all  the 

time  he  was  up  stairs.  You  were    not  moving 

about?  No,  sir.  Did  you  see  any  carriage 

while  Archy  was  up  stairs?  Yes,  sir.  How 

far  was  that    carriage    from  you?  I  could  not 

tell  the  e.-cact  distance.  It  was  not  very  far. — 
Was  it  as  far  as  from  you  to  those  nearest  gentle- 
men ?  (about  four  feet. )  I  could  not  say  for 
certain,  I  was  looking  at  them,  but  could  not  tell 
exact.  Was  the  carriage  before  yon  or  behind 
you?  It  was  behind  me.  Was  it  in  front  of 
the  market  house  ?  Yes,  sir.  How  fur  was 
the  carriage  from  the  side  walk?  I  could  not 
tell.  Ir.  was  behind  you?  Yes,  sir. — 
You  say  you  were  then  three  or  four  feet  ofl'  the 
side  walk?  Yes,  sir.  The  carriage  wos  be- 
hind you  ?  Yes,  sir.  And  you  can't  give  me 
any  idea  how  far  it  wa.s  from  you?  No,  sir. 
I  don't  expect  you  to  tell  me  the  exact  distance 
but  I  want  you  to  give  me  a  notion.  Could  you 
hear  anybody  who  was  talking  at  the  carriage — 
were  you  near  enough  for  that?  I  saw  Mr. 
Vann  go  to  the  carriage.  I  want  to  know  if 
you  could  hear  anybody  talking  as  loud  as  1  am 
now?  Yes,  I  could  hear  them  of  course. 
Could  you  have  heard  what  thcv  said?  Yes, 
sir,  if  they  had  talked  loud.  Was  there  any 
crowd  thej-e  ?  Yes,  sir.  How  many  men  do 
you  suppose?  I  could  not  tell.  A  big  crowd .^ 
Yes,  sir.  Did  you  see  anybody  in  that  crowd 
you  knew?  Yes,  sir.  Tell  me  who?  I 
saw  John  JlauUsby,  for  one,  Mr.  Leggett,  Tom 
rowers,  and  I  saw  Sam  Hall,  Ralph  Lutterloh, 
and  Monk  Jule.  Did  you  see  Henry  Sykes 
there?  Yes,  sir.  Did  you  sec  Capt.  Tolar 
there?  Yes,  sir.  While  the  boy  was  up 
stairs  ?  Yes,  sir.  Did  you  see  Capt.  Tolar 
up  there?  I  saw  him  directly  after  I  got  up 
there  in  the  morning.  Did  you  get  there 
early  enough  in  the  morning  to  see  what  people 
were  doing  about  the  market  house— had  they 
stopped  selling  there— the  butchers  under  the 
market  ?  1  think  there  was  beef  under  there. 
Did  Capt.  Tolar  sell  beef  that  morning?  No, 
sir,  I  never  sav.-  him  sell  any.  You  saw  him 
when  you  first  got  up  there,  early,  but  you  never 
saw  him  sell  beef  that  day  ?  No,  sir.  Do 
you  remember  whether  you  saw  him  while  Archy 
was  up  stairs  ?  I  disremember  whether  I  saw 
him  while  he  was  up  stairs  or  not.  You  saw 
these  others  while  Archy  was  up  stairs,  and  you 
saw  Capt.  Tolar,  early  in  the  morning,  when  you 
first  got  there,  and  he  was  not  selling  beef? 
Yes,  sir.  What  time  in  the  morning  did  you 
get  there;?  It  was  pretty  early,  the  sun  was 
not  high.*  Was  the  sun  an  hour  high?  I 
think  it  is  likely  it  was.  Was  it  two  hours  ? 
I  could  not  say,  "it  was  mighty  early  in  the  morn- 
ing. You  say  the  people  were  still  selling  in 
the  market  house,  and  1  understand  you  to  say 
there  was  beef  still  there  ?        Yes,  sir. 

(Counsel  for  the  accused  stated  that  the  bell 
rung  at  seven  and  a  half  o'clock  in  the  morn- 
ing.) 
Direct  examination  resumed : 
Did  the  bell  ring  after  you  got  there  .'  I 
think  it  rung  after  I  got  there.  How  long 
after  you  trot  there  ?  I  did  not  take  any  ac- 
count of  it.  You  think  the  bell  rung  after  you 
got  there  ?  Yes,  sir.  What  were  these  men 
doing  that  you  saw  about  there,  wliile  Archy  was 
up  stairs  /  I  saw  them  walking  about  there 
and  talking.  Nothing  uncommon  about  it  ? 
No,  sir.  'Did  you  hear  any  threats?  I  did 
uul,  sir.        Did  you  -tcl   any  weapons  ';        Yet, 


90 


PROCEEDINGS   OF    A   MILITAKT    COMMISSION, 


pir.  "While  Archy  was  up  stairs?  Yes,  sir, 
I  saw  Tom  Powers  with  a  pistol.  Did  he  have 
it  in  his  hand  ?  JIc  had  it  in  a  belt.  Where 
was  Tom  Powers  when  you  saw  him  with  the  pis- 
tol? He  was  wallving  around  among  the 
crowd  there.  Did  you  see  any  other  weapons  ? 
No,  sir.  Did  you  see  these  hidies  come  down 
stairs,  5Ii?s  Massey  and  her  mother?  Yes,  sir 
Which  came  dovrn  liist,  Archy  or  the  ladies. 
The  ladies  coine  down  first.  Wlio  came  down 
•with  them  ?  I  saw  Mr.  Vaun  come  down  with 
tiiem,  and  he  went  to  the  carriage  with  them,  and 
lielped  them  in.  Did  tliey  pass  by  you  to  go  to 
the  carriage?  Yes,  sir,  not  very  far  from  me. 
Could  you  have  put  youv  hand  on  them  ?  No, 
sir;  not  exactly.  They  passed  pretty  close  to 
you?  Yes,  ,sir.  How  close?  T  could  not 
see,  but  1  tliink  about  four  or  five  feet-  Tlie 
Indies  soi  into  the  car"iai,'e  did  they  .^  Yes,  sir. 
What  happened  then  ;  did  any  one  go  to  the  car 
riage.'*'  I  think  so;  yes,  sir;  I  saw  Mr.  Vaun, 
standing  there,  and  talking  with  them,  and  I  saw 
Mr.  Maultsby  go  tliere  and  talk  with  them.  Did 
you  see  any  one  else  ?  No,  sir.  Do  you  not 
recollect  any  one  else  .«*  No,  sir.  Think  of  it, 
and  see  it'  you  can  recollect  any  one  else.  BIr 
Powers  I  think  west  to  the  carriage  to  them. 
Which  Powers?  Tom  Powers,  Are  you  cer- 
tain about  that  ?  There  was  so  many  I  could 
not  exactly  tell  who  it  was.  la  that  your  best 
impression;  do  you  swear  to  it,  as  a  fact?  I 
don't  exactly  swear  as  he  was  one,  but  I  think  he 
was  one.  You  don't  swear  to  it  positively? 
No,  sir.  Did  you  hear  anything  that  was  said 
by  the  ladies,  or  by  tho-e  standing  talking  with 
them  ?  No,  sir.  You  heard  nothing  of  the 
conversation  ?  No,  sir.  Didn't  I  understand 
you  to  say  you  were  near  enough  io  the  carriage 
to  hear?  I  said  I  didn't  hear  anything,  but  if 
they  had  been  talking  loud  enough,  I  could  have 
heard  it.  You  did  not  hear  the  laaies  sav  any 
thing  to  anybody.''  No,  sir;  only  I  see  the  mo- 
tion of  their  mouths  talking  in  the  carriage,  to 
Mr.  Maultsby,  and  Mr.  Vaun.  Mr.  Maultsby 
and;  Mr.  Vaun  are  the  only  ones  you  are  pos- 
itive of  going  to  the  carriage?  Yes,  sir, 
■What  became  of  Mr.  Maults'oy— where  did  he  go 
when  he  left  the  carriage  ?  He  went  back  to  the 
market  house.  Did  he  go  into  the  market  house 
orcan'tyousay  that  ?  He  went  back  to  the  market 
house ;  I  saw  him  when  he  turned  off  from  the 
carriage.  Do  you  know  whether  he  went  in,  or 
remained  in  the  crowd  in  front?  He  went  in 
the  crov.d  in  front  of  it.  And  then  you  lost 
sightofhim?  Yes,  sir.  What  became  of  the 
carriage  ?  The  carriage  went  off  after  they  had 
done  their  talking.  Did  the  carriage  go  off  be- 
fore Archy  came  down  stairs  ?  Yes,  f-ir.  What 
became  of  Mr.  Vann  ?  He  went  back  under  the 
market  house.  Did  you  see  whether  he  went  up 
stairs  or  not  ?  I  didn't  notice.  How  long 
was  it  alter  the  carriage  went,  before  Archy  came 
down  ?  I  could  not  exactly  say  how  long  it  was. 
Did  you  notice  Mr.  Powers  with  this  pittol  that 
you  spoke  of,  belure  the  carriage  drove  off?  I 
noticed  it  before  they  brought  Archy  out  of  the 
guard  house.  You  don't  s.iy  you  saw  hira  with 
a  pistol  wliilc  Archy  was  up  stairs?  No,  sir. 
You  saw  Mr.  Powers  with  that  pistol  early  in  the 
morning?  Yes,  sir;  when  the  crowd  began  to 
gather  around  tlie  market  Were  yim  there 
when  the  crowd  began  to  gather  ?  Yes,  sir. 
Who  were  the  first  men  th'tt  gathered  ?  I  didn't 
notice  about  that.  Who  were  among  the  first? 
I  don't  know,  sir.  The  crowd  was  just  about 
the  size  it u.-iually  is  at  the  market  house?  No, 
sir;  it  was  bigger.  You  told  me  you  saw  Mr. 
Tom  Powers  eailv   in  the  morning —Vhat  I  want 


to  know  is,  whether  he  was  there  before  the  crowd 
gathered,  or  after  the  ciowd  had  partially  gath- 
ered, or  whether  he  was  among  a  part  of  the  crowd 
that  gathered  first?  Well,  sir,  he  was  there 
ia  the  morning  when  I  got  there.  Were  there 
many  there  then?  Tnere  was  some  few.  Were 
there  more  than  usual  at  the  market  house 
No,  six.  And  Tom  Powers  was  there 
with  a  pistol  ?  Yes,  sir.  Was  Captain 
Tolar  there  at  the  same  time  ?  No,  sir  ;  it  was 
not  then  that  I  saw  Capt.  Tolar.  "Vvhen  did  you 
see  Capt.  Tolar?  He  came  there  afterwards. 
He  caDe  there  shortly  afcer  you  got  there  ?  If 
you  don't  know  don't  try  to  guei^s  at  it.  If  you 
can't  distinguish  the  time  say  so.  I  don't  exact- 
ly know  what  time  he  come,  but  I  saw  him  there 
in  the  morning.  Now,  these  other  men  that 
you  have  named — Sam.  Hall  and  John  Maultsby 
and  Ralph  Lutterloh,  and  Sj'kes,  and  Legsett — did 
you  see  them  there  early  in  the  morning  ?  No, 
sir;  they  came  there  after  they  carded  the  man 
upstairs.  You  saw  them  at  that  time?  Yes, 
sir.  Did  you  see  Mr.  Powers  at  that  time? 
Yes,  sir;  he  was  there.  Did  you  see  him  there  ? 
Yes,  sir.  Did  you  see  Mr.  Tolar  there  at  that 
time  or  not  ?  "Yes,  sir.  Didn't  you  tell  me, 
when  I  first  examined  you  on  that  point,  that  you 
saw  Capt.  Tolar  there  early  in  the  morning  ?  I 
said  when  I  first  went  up  t  saw  him,  and  when 
they  brought  him  down  out  of  the  market  house  ? 
I  mean  when  he  w.as  up  stairs?  Yes,  sir;  he 
was  there  then.  You  saw  him  there  while  the 
man  was  up  stairs?  Y"es,  sir.  Where  were 
you  standing  when  Archy  started  down  stairs? 
Eight  in  front  of  the  market  ?  Under  the  mar- 
ket? No,  sir.  In  tlie  same  place  you 
spoke  of?  Not  many  steps  fioin  there. 
You  were  standing  snme  eight  or  ten 
feet  from  the  pavement,  in  front  of  the  big 
arch  ?  TTes,  sir.  Did  you  see  Archy  when  he 
came  out  of  the  door  to  came  down  ?  Yes,  sir. 
Who  was  with  him?  Mr.  Wemyss  had  hold  of 
him.  ^^  hich  side  was  Wemyfs  on?  On  his 
left  side,  he  had  Archy  on  his  left.  He  was  on 
Archy's'ri^ht?  He  had  his  left  hand  hold  of 
Archy.  That  would  put  him  on  his  right  wouldn't 
it?  Y'es,  sir.  Did  you  see  any  body  else  ia 
charge  of  the  prisoner  ?  No,  sir  ;  I  didn't  see 
any  one  else.  Was  there  any  body  else  along 
T.ith  Mr.  Wemyss  to  help  him  in  carrying  tbis 
prisoner  to  the  guard  house  ?  I  never  saw  any 
one  else,  only  I  saw  when  they  came  down  stairs 
all  pitched  (11  him.  Did  you  notice  who  was 
v.-ith  him  besides  Wemyss?  I  saw  Mr.  Wemyss 
have  hold  of  him,  and  there  was  some  one  else  be- 
hind him,  and  I  did  not  notice  whether  they  had 
hold  of  him  or  not.  There  were  some  other  men 
on  the  steps  at  the  same  time  ?  Y^es,  sir.  Was 
there  any  man  in  front  of  Archy?  No,  sir;  I 
didn't  see  any  one  else.  Did  you  know  Sheriff 
Hardie?  Y'^es,  sir.  Did  you  see  him  that  day? 
I  never  saw  liim  until  after  the  man  was  shot, 
"What  was  the  first  thing  that  attracted  your  at- 
tention, in  the  way  of  an  attack  upon  the  prisoner  ? 
When  they  brought  him  down  they  hollered  ''shoot 
him  !  shoot  hira  !"  Was  that  while  he  was  on 
I  he  steps  ?  No,  sir  he  had  got  down  on  the  ground. 
He  was  down  to  the  bottom  of  the  steps,  when  you 
heard  a  great  manj'  say  "shoot  him  !  shoot  bim  !  "? 
Y''es,  sir.  Now  after  this  cry  of  "  shoot  him!  " 
what  was  done  ;  did  any  body  do  anything  to  him  ? 
They  come  around  the  corner  of  the  market,  and 
turned  around  to  the  guard  house ;  and  I  saw  To- 
lar         While  he  M'as  still  in  the  market  house, 

did  any  body  else  do  anything  to  him,  or  attempt 
to  do  anything  to  him  ?  I  didn't  see,  except  they 
pitched  at  him,  when  he  came  down  stairs.      Y'oh 
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didn't  see  any  assault  made  while  Archy  was  still 
in  the  market  housf?  ?  I  didn't  see.  except  when 
the  crowd  made  at  tiinij  and  Mr.  Wemyss  says 
"stand  back. ,'  When  was  that,  before  Archy 
turned  the  arch  to  go  d'lwn  to  the  guard  house? 
Yes,  sir.  You  heard  ^Fr.  Wemv.«3  say  "  stand 
back"  before  that?  Yes,  sir.  Who  was  he 

saying  "  stand  back  "  to  ?  Mr.    M;iult3l)y,  and 

all  them  I  called  their  names  over.  All  that  you 
mentioned  before?  YeP,  sir;  and  a  good  many 
more.         What  were  they  doing?  They  were 

making  at  him,  Were  they    the  persons    who 

were  shouting  "shoot  him  ?"  I  noticed  some 

was  crying  shoot  him,  but  I  don't  know  who  they 
were.  You  saw    Tom  Powers    with  a  weapon 

early  in  the  morning — now  during  the  time  the 
rush  was  made  on  him,  did  you  see  any  weapons 
then  in  the  hands  of  any  one  ?  No,  sir.  Did 
they  do  any  thing  to  Archy  then  ?  They  were 

around  him,  1  don't  know  whether  he  was  hit  or 
not.  Y'ou  saw  no  weapons  ?  No,  sir.  Then 
I  understand  you  Archy  turned  the  arch  to  go 
down  to  the  guard  house?  Y'es,    sir.  I)id 

these  men  you  speak  of   press  on    him  ?  1'hey 

sort  of  hollered  as  he  turned  the  corner.  What 
happened  then?  Mr.   Tolar   tired  the  pistol. 

Did  he  fire  as  soon  as  he  got  out  of  the  market  housc? 
Yes,  sir,  about  two  ntep s  around  the  corner,  goiijg 
towards  the  guard  liouse.  Do  you  mean  thi.s 
man  was  shot  uitei'  he  got  outside  of  the  arch  ? 
lie  was  abnut  one  or  two  steps  from  the  corner,  I 
ti  ink.  You  think  he  was  shot  after  he  had  got 
two  steps  from  the  big  arch  ?  Yes,  sir.  You 
say  you  saw  the  man  who  t-hot  liim  ?  Yes,  ."ir. 
Who  was  it?  Tolar.  What  Tolar.  Capt. 
Tolar.  William  J  .  Tolar  ?  I  don't  know  how 
he  spells  his  name.  I^^  this  tlie  man?  Yes, 
sir;  that  is  the  man  with  the  green  speckj  on. 
Where  wss  Captain  Tolar  standing  when  he  shot 
liim?  I  disremember  whether  ho  was  standing 
on  the  pavement  or  on  the  ground,  hut  he  was 
ftauding  tort  of  riglit  behind  Archy,  when  Archy 
was  turning  to  the  guard  house.  Was  he  pret- 
ty close  to  the  edge  of  the  pavement  ?  Yes,  nir. 
He  wa?  close  to  the  edge  of  the  pavement,  either 
on  or  off?  Yes,  sir.  And  he  was  facing  to- 
ward-*  Archy,  was  he  ?  Yes,  sir.  How  far 
was  he  fr(un  Archy  ?  I  dr n'tthiuk  he  was  more 
than  two  steps,  if  that.  Did  you  see  him  when 
became  up  to  the  point  where  he  fired  from? 
No.  sir,  he  was  standing  there  when  I  aaw  him. 
You  didn't  see  where  he  came  fn^n  ?  No,  sir. 
Did  you  see  the  pistol  fired  ?  Yea,  Fir.  Hear 
it?  Yes,  sir.  Did  you  see  the  smoke  ?  Yes, 
sir.  Did  you  hear  anyother  pistol  fired  that 
day?  No  sir;  I  never  heard  but  one  pistol. 
Tliat  was  the  pistol  you  saw  fired?  Y'es.sir. 
Did  you  see  tlie  flash. ^  I  cou'.d  not  say,  I 
saw  the  smoke.  Were  your  eyes  on  the  man 
when    he    fired?  Y'es,    sir.  Which     hand 

did  he  hold  it  in?  His  right  hand;  it  was 
under  his  shawl  and  he  drawed  it  out  from  his  left 
side,  and  held  it  out  towards  Beebee's  head 
I  see  him  standing  there  v.-ith  his  hand  under  his 
shawl.  Did  you  sec  hini  standing  there  before 
he  shot  ?  Yes,  sir.  Did  you  see  him  stand- 
ing so  when  Archy  was  on  the  stairs?  At  the 
time  Archy  was  coming  down  stairs,  I  saw  him 
Btaud'nith  the  pistol  under  his  shawl  or  coat,  i 
Y'ou  are  certain  about  that  ?  Y'es,  sir.  Do 
you  remember  that  distinctly?  Yes,  sir.  Did 
be  draw  the  pistol  in  the  same  spot  be  fired? 
Y'es,  sir.  He  didn't  move  his  feet.  No,  sir. 
He  returned  the  pistol  did  he  ?  I  saw  him  re- 
turn it  in  liis  coat.  He  put  it  back  in  the  same 
place  he  got  it  from  ?  Yes,  sir.  Did  you  see 
liim  put  his  hand  up,  to  put  it  back  ?  Yes,  sir. 
What  did   he  have  on?       He  had  on  a  shawl. 


Did  he  put  it  under  the  shawl  ?  I  don't  know 
whether  ho  put  it  under  the  shawl,  or  the  coat. 
Did  you  sec  hi.-i  hand  go  under  ?  Yes,  sir.  You 
saw  it  come  out  with  tlic  pistol,  and  as  soon  as  he 
fired,  you  saw  him  put  it  back  ?  Yes,  sir,  and 
he  wheeled  and  went  ofi'.  Did  you  see  him  draw 
his  hand  out  again?  No,  sir.  Where  was 
Tolar  standing  at  the  time  you  saw  him  with  his 
hand  in  his  breast,  while  Archy  was  coming  down, 
when  this  rush  was  made  on  him?  He  was 
stundiug  out  side,  I  don't  know  whether  he  was 
on  the  pavement  or  ground.  Was  he  standing 
close  to  the  market  house?  No,  sir,  not  closu 
to  the  market  house.  He  was  some  distance 
oil' from  the  market  house?  Yes,  sir.  AVas 
he  near  the  same  spot  where  you  afterwards  saw 
him  fire  the  pistol?  Yes,  sir.  He  was  not 
exactlj'  at  the  same  spot  ?  I  don't  know,  sir, 
about  that.  When  Capt.  Tolar  fired  the  pistol 
you  say  he  was  standing  just  oil'  the  pavciucnt  or 
just  on  it,  you  can't  say  which — but  near  the 
edge?  Yes,  sir.  Was  he  in  front  of  the  bi^ 
arch,  or  the  pillar,  or  the  little  arch?  I  don't 
think  he  was  exactly  in  the  center  of  the  big  arch, 
but  I  think  he  was  a  little  back.  He  was  op- 
posite the  arch,  and  towards  the  left  hand  side, 
as  you  were  looking  into  the  market  house?  I 
thinlv  to  the  right.  You  were  looking  into  the 
market  house,  were  you  on  the  right  or  left  of 
him?  He  was  at  my  right.  Was  there  any- 
body between  Capt.  Tolar  and  Beebee,  when  he 
fired  ?  John  Armstrong  was  notfai  from  him. 
Was  he  in  front  of  him.?  "  i  think  he  was  a  lit- 
tle behind  him,  a  little  to  his  right.  Draw  the 
picture  iu  your  mind  as  you  saw  it,  and  tell  us 
who  you  saw  near  him  ?  "  Jim  Douglass,  I  think 
was  close  to  him.  Was  he  standing  before  him, 
or  behind  him,  to  the  right  or  left  of  him  ?  Jim 
Douglass  was  facing  him,  I  think,  standing  with 
his  Ijack  against  the  bench  of  the  market  house. 
John  was  a  little  behind,  to  iiis  right,  and  Jim 
Douglass  was  just  before  John?  Yes,  sir.  Who 
else  did  you  see  about  there,  close  about  him? 
I  disremember  who  else,  but  a  good  many  people. 
Did  you  see  any  white  men  about  him  ?  Ye?, 
sir,  a  good  many  of  them,  hut  I  could  not  call 
their  names.  When  Tolar  returned  the  pistol, 
as  you  said,  whieii  way  did  he  go  ?  He  turned  and 
went  around  the  corner  of  the'market  towards  the 
north.  Did  you  see  him  turn  the  north  corner? 
Y'es,  sir.  You  are  certain  he  did  not  go  through 
the  market?  Yes,  sir.  You  saw  him  when  ho 
went  round  that  north  corner  of  the  market? 
Yes,  sir.  What  became  of  him  then,  did  you 
see  liim  any  more?  No,  sir.  Did  you  go  up 
and  look  al  Archy  ?  Y'es,  sir.  Was  he  dead  ? 
I  saw  him  fetch  three  gapes.  And  then  he 
was  dead  ?  Yes,  sir.  Did  you  see  anybody 
standing  around  there?  Anybody  else  attempt 
to  get  ait  him?  After  he  fell,  I  saw  Monk  run 
up  to  cut  his  throat.  How  do  you  know  he 
was  going  to  cut  Lis  throat  ?  I  saw  him  with 
his  knife  in  his  hand.  He  might  have  been  go- 
ing to  cut  his  leg  ?  I  saw  him  running  up  with 
hi.*  knife  in  his  hand.  That  is  the  reason  you 
think  he  was  going  to  cut  his  throat?  Yes, 
sir.  You  didn't  hear  him  say  anything?  Mr. 
Nixon  stepped  up  and  said.  Monk,  you  "don't  do 
so,  pushed  him  off  the  pavement.  You  didn't 
hear  Monlcsay  anything?  1  heard  him  cussing, 
but  I  didn't  understand  what  he  was  saying. 
Did  you  go  off  and  leave  the  body  lying  there? 
I  stayed  there  about  an  hour  afterwards,  or  half 
an  hour.  Did  you  see  an}'  of  these  men  about 
there  after  Bcebee  v.'as  shot,  that  you  have  spo- 
ken of,  Tom  Powers,  Sam  Hall,  Leggett,  Lutter- 
loh,  or  any  of  those?       No,  sir.       Didu't  see 
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them?  No,  sir.  The  last  time  you  saw  them 
■was  when  this  rush  was  made?  Yes,  sir. 
Just  as  Archy  got  to  the  foot  of  the  stairs "? 
Yes,  sir.  Tliat  was  the  last  you  saw  of 
them,  when  this  rush  was  made?  Yes,  sir. 
Did  you  learn  or  see  anything  more  about 
this  difficulty?  No,  sir,  I  saw  them  rearing 
vibout  there,  and  talking  one  to  another. 
When  Avas  that  ?  After  he  was  shot.  Did 
you  hear  anybody  make  any  exclamations  or 
say  who  did  it  at  the  time  the  pistol  was  shot  or 
immediately  afterwards  ?  I  heard  John  Arm- 
strong say  as  soon  as  it  was  done — there  was  a 
good  many  of  them  said  they  saw  who  did  it  ? 
Was  it  said  so  that  the  crowd  could  hear  it  ? 
No,  sir,  not  so  that  all  the  crowd  could  hear  it. 
You  heard  a  good  many  say  immediately  after- 
wards that  tliev  saw  who  did  it.  Yes,  sir. 
Was  that  before"  Tolar  left  the  crowd?  That 
was  after  he  was  gone.  And  one  of  those  you 
say  was  John  Armstrong?  Yes,  sir.  Who 
else  ?  I  heard  Jim,  Douglass  say  so.  Anj-- 
body  else?  I  heard  Jim.  McNeill  say  so. 
That  day,  then  and  there  ?        Yes,  sir. 

Cross  examination  by  the  Counsel  for  the  ac- 
cused : 

Simon  who  did  you  belong  to  formerly  ?  The 
first  man  I  belonged  to  was  Fred  Beckton,  in 
Jones  County.  Did  you  ever  belong  to  Jim 
Beckton,  who  lived  over  at  Mary's  Garden  ? 
Yes,  sir. 

The  Counsel  for  the  accused  asked  for  a  suspen- 
sion of  the  examination,  until  they  had  retired 
for  the  purpose  of  having  a  consultation ;  which 
request  was  granted. 

At  the  close  of  the  consultation  the  Counsel 
for  the  accused  announced  that  they  they  de- 
clined to  cross  examine  tlie  witness. 

Fatkick  Evans,  a  witness  for  the  prosecution, 
having  been  first  duly  sworn,  testified  as  fol- 
lows : 

Examined  by  the  Counsel  for  the  prosecution : 

What  is  your  name?  Patrick  Evans. 
Where  do  you  live?  Eayetteville.  Were 
you  living  there  at  the  beginning  of  this  year  ? 
Yes,  sir.  Did  you  know  Archy  Beebee?  Yes, 
sir.  What  day  was  he  Ivilled  ?  He  was  killed 
on  a  Monday;  I  think  it  was  about  tlie  12th  or 
;i3th  of  February.  Were  you  at  the  market 
house  when  he  was  killed  ?  Yes,  sir.  What 
time  did  you  go  there  that  day?  I  don't  re- 
collect what  time  it  was  I  got  there — about  the 
time  he  come  up  stairs.  Who  v/as  with  him  ? 
I  don't  recollect,  sir,  the  crowd  that  had  him. 
There  were  some  officers '/  Yes,  sir.  You 
dun't  recollect  who  tliey  were  ?  No,  sir.  Dia 
he  go  upstairs.?  Yes,  sir.  How  long  was 
he  up  there  ?  I  suppose  he  was  up  there  more 
than  a  half  an  hour.  Where  were  you  standing 
while  Archy  was  up  stairs  ?  I  was  not  in  front 
of  the  market  house,  and  under  a  portion  of  it. 
Were  you  under  the  market  house  first  or  in  front 
first?  I  was  infrontfirst,  and  then  I  was  under 
the  ma: ket  house  when  they  fetched  him  down. 
Did  you  sec  the  ladies  when  they  come  down  ? 
Yes,  sir.  Was  that  before  Archy  come  down  ? 
Yes,  sir.  Where  were  you  standing  when  they 
came  down  ?  I  was  standing  out  in  front. 
You  didn't  go  underneath  until  they  came 
down  ?  No,  sir,  I  might  have  gone  under  but 
I  was  not  in  front  v\hile  tliey  came  down.  You 
Baw  the  ladies  while  they  came  down?  Yes, 
sir.  Did  they  pass  you  Avhcu  they  went  to  tlic 
carriage  ?  Yes,  sir.  How  far  was  the  car- 
riage from  you  ?  I  went  close  to  the  errriage ; 
I  wanted  to  see  the  ladj*.  You  had  some  cu- 
riosity to  see  the  lady?  Yes,  sir,  I  wanted  to 
£«o  the  lady,  and  I  sort  of  walked  along  as  they 


did  and  kept  a  little  in  front  of  them.  Who 
went  with  the  ladies  to  the  carriage?  I  don't 
recollect  that ;  I  didn't  notice  to  see  who  was  with 
them.  Did  you  notice  whether  anybody  went  to  the 
carriage  that  they  got  in  ?  Yes  sir.  Several 
persons?  Yes.  sir  ;  it  was  right  smart  around 
the  carriage.  Do  you  remember  who  they  were  ? 
I  do  not,  sir.  Wlmt  became  of  tlie  carriage  ?  It 
drove  fff  towards  home,  or  where  she  was  living. 
What  became  of  the  gentlemen  who  were  around 
it  talking  to  her  ?  They  all  turned  off  and  scat- 
tered about  there,  sir ;  I  don't  know  what  became 
of  them.  Nor  who  they  were?  No,  sir. 
Did  you  see  any  of  these  prisoners  at  the  bar  in 
the  crowd  that  day  while  Archy  was  up  stairs? 
I  don't  recollect.  Either  Captain  Tolar,  ov 
Monk,  or  Tom  Powers  ?  I  saw  Monk  ;  1  didn't 
see  any  of  the  rest  of  them.  You  saw  him  there 
while  the  ladies  were  up  stairs?  Yes,  sir;  he 
was  there.  What  was  he  doing?  He  was 
standing  about  there.  Saying  anything?  No 
sir.  Doing  anything  ?  No,  sir.  Was  the 
crowd  quiet,  or  were  there  any  signs  of  excite  - 
ment?  Yes,  sir;  they  all  seemed  to  be  tearing 
about  and  going  on  pretty  smart;  there  was  a 
good  deal  ot  talking  about  there.  What  marks 
of  excitement  were  there?  They  were  all  talk- 
ing and  elan  ding  about,  and  mo  vino-  from  one 
place  to  another.  Were  these  the  only  marks  of 
excitement?  Yes,  sir;  it  seemed  very  like  a 
hive  of  bees.  You  didn't  notice  the  expvession 
of  their  faces,  nor  hear  any  threats?  No,  sir; 
for  I  was  not  thinking  of  it.  The  excitement — 
was  it  intense  enough  to  excite  you  ?  No,  sir. 
Alter  the  ladies  wtnt  away  in  the  carriage,  did 
you  go  under  the  market  house  ?  Yc,  sir.  You 
stood  under  there  until  Archy  came  down  ?  Y  es,- 
sir.  How  long  was  it  after  the  ladies  left  before 
Archy  came  down  ?  I  don't  know,  sir,  exactly, 
it  was  not  very  long.  Was  it  a  quarter  of  an 
hour  ?  I  don't  think  it  was — five  or  ten  minutes 
I  suppose.  Who  did  you  see  under  the  mar'set 
house  at  that  time  ?  1  don't  recollect  seeing  any 
one  but  Monk,  and  1  saw  Mr.  James  Atkinson. 
Any  one  else  that  you  can  remember  at  that  time  V 
Mr.  Phillips  came  up  about  that  time.  Was  he 
under  the  market  house  ?  Yes,  sir.  You  saw 
him,  and  Jim  Atkinson,  and  Monk?  Yes.  sir  ; 
they  was  about  all  I  recollect.  You  didn't  see 
Captain  Tolar,  nor  Tom  Powers?  No,  sir. 
Did  jou  see  Archy  when  he  started  down  stairs? 
Yes,  sir.  You  were  standing  back  under  the 
market  house?  Yes,  sir.  cSo  that  the  steps 
he  came  down  were  to  your  right  and  front  ?  Yes, 
sir.  You  were  standing  about  the  middle  of  the 
market  were  you  ?  Not  so  far  back  as  the  mid- 
dle. Could  you  see  Archy  when  he  was  coming 
downstairs?  Yes,  sir.  Who  was  with  him? 
I  can't  say.  Was  there  any  one  with  him? 
Yes,  sir;  the  guard  was  with  him.  You  can't; 
say  who  ?  No,  sir.  You  know,  the  town  offi- 
cers of  Fayetteville  pretty  well?  Yes,  sir. 
Can't  you  rembember  ?  1  can't  i ^collect ;  I  was 
not  noticing  them ;  I  was  only  jnoticing  him. 
Was  anything  dona  to  him  before  he  got  to  the 
foot  of  the  steps  ?  No,  sir ;  I  saw  nothing  done 
until  he  got  ofi' the  steps.  What,  did  you  see 
then?  After  he  got  down  oil' the -steps,"!  think 
he  was  on  the  floor  before  a  rush  wa^  made,  and  I 
heard  some  of  them  say  -'thi.-!  is  my  prisoner." 
The  crov.'d  that  was  inside  or  outside  ?  All. 
There  was  a  general  rush,  and  you 
heard  the  exclamation,  "it  is  cur  prisoner"? 
Yes  sir.  Are  you  certain  it  was  not  '•  it  is  my 
prisoner''?  Tnat  wa.^  another  .-•emark  made, 
"t bis  is  my  prisoner."  You  heard  both?  Yes, 
.-^ir;  and  of  course  tlif-n  the  rush  continued  until 
they  got    out    from    under    the  iriarkct  housf. 
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Whnt  was  in  that  rush  ;  did  yon  see  any  weapons? 
I  saw  no  weapons  in  the  tush  at  tliat  time,  but 
iust  before  the  voices,  I  hkw  Jlouis  wifli  aluiife  in 
his  hand.  Wiia  lie  siij'inir  anytlnii!;  V  No,  sir; 
I  didn't,  hear  him  say  a  w<"<l.  Did  you  hear  tiio 
hhtrifTsay  anything;?  Mo,  sir.  Did  yoa  «ee 
aiiywigns  of  clubs?  Yes  sir  ;  their  clubs  were 
up  beating  the  crowd  back.  You  wereatill  un- 
der thf*  roarket  iiouae  ?  Yes,  sir.  Did  you 
follow  the  crowd  out?  Yes  sir.  I  kept  as 
close  as  I  could  get  while  it  was  such  a  rush  ;  a 
man  wns  a  little  sort  of  dubious  in  ffc-.ttin;;  up  close. 
What  happened  then.?  The  same  remarks  wen; 
made,  "kill  him";  tiiat  was  hollered  pretty  louil 
all  the  time  until  they  turned  the  aich  and  as  they 
did,  they  hollered  "  shoot  liim?  That-  wa.s  the 
first  you  hearu  "shoot him,"  aftertliey  turned  the 
arch?  Yea, !  ir.  They  seemed  to  have  chang- 
ed the  method  ct  killing  him?  Yes,  sir;  the 
guard  kept  them  off  and  they  didn't  get  hold  of 
Lim.  As  he  got  to  the  foot  of  the  stairs,  there 
was  a  general  rush  maile?  Yes,  air.  You 
heard  ilie  exclamations  that  were  mnda  in  several 
directions  from  several  voices  ''  kill  him,"'  "  kill 
liiiii."  ?  Yes,  sir.  And  you  heard  the  excla- 
mations   "he  is  our  prisoner"     and     "  he  is  rny 
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Yes,  fir.        That  continued  until  he 


turned  outside  of  the  market  houi^e  ?  Yes,  sir. 
And  before  the  exclamation  commenced  "shoot 
him."?  Yes,  .sir.  Was  that  from  very  nume- 
rous voices  ?  Yes,  sir.  Could  you  see  any  who 
were  shouting  that?  No.  sir;  he  was  rearing 
and  pitching;  of  course  they  were  all  striking  at 
liim,  and  in  fact  tliere  was  a  good  deal  of  noise; 
about  the  time  they  turned  he  had  fallen,  and  as 
lie  arose,  that  pistol  fired.  Did  you  .«ee  him 
when  the  pistol  fired  ?  I  was  looking  at  him, 
and  Mr.  Phillips  both,  when  the  pic-tol  firnd; 
Was  he  in  the  same  line  of  the  voices  witli 
Mr.  Tolar  ?  Sam  was  a  little  off  fr^in  liim. 
What  was  your  reason  for  looking  at  Sam  Phil- 
lips? At  the  first  time  I  saw  him  with  a  pistol 
in  his  hand.  And  you  kept  your  eyes  on  him? 

Yes,  sir  ;  for  I  thought  he  was  going  to  do  some- 
thing. You  had  your  eyes  on  him  when  the 
pistol  was  fired?  Yes,  sir.  Who  fired  the 
pistol  ?  I  can't  say  sir.  Your  eyes  were  on 
Phillips  when  the  pistol  was  fired  ?  Pretty  much 
on  the  prisoner,  but  I  was  looking  at  Phillips. 
You  saw  him  distinctly  when  you  heard  the  re- 
port ?  Yes.  sir.  And  he  was  not  tiring  the 
pistol?  No,  sir.  You  don't  know  who  fired 
it?  I  don't  know  sir.  Did  you  see  Captain 
Tolar  in  the  crowd  ?  I  didn't  sir,  until  after 
when  the  remark  was  made  to  get  back,  and  it  was 
then  I  suppose  that  Captain  Tolar  killed  him. 
AVas  thatjnimediately  after U  happened?  Yes, 
sir.  W'as  it  in  a  loud  tone  of  voice  ?  I  heard 
it,  and  any  bfid3-  around  thei'e  could  hear  it,  and  I 
remarked  to  s  me  of  them  "where  is  he"  and  I 
lo'iked  up  and  saw  him  towards  Mr.  Hinsdale's 
store.  Were  these  expressions  used  at  all,  till 
after  he  got  up  to  ilr.  Hinsdale's?  I  think 
Siinm  iiis  remarked  ti)  me,  "yonder  he  goes  now." 
Did  you  hear  this  from  several  quarters?  Yes, 
sir;  saying  Captain  Tolar  killed  him.  How 
long  was  it  after  you  heard  the  explosion  of  the 
pistol  ?  As  soon  as  the  crowd  got  back  a  little, 
that  expression  was  used.  That  was  the  general 
trtlk  in  the  crowd  ?  Yes,  sir;  it  wasnotaioie 
than  half  a  minute  before  the  remarks  were  made. 
Was  Captain  Tolar  in  the  crowd  when  these  re- 
marks were  made  ?  1  don't  know  sir,  whether 
he  was  or  not.  Do  von  think  it  was  half  a  min- 
ute after  you  heard  the  pistol  shot  that  you  heard 
these  remarks  V  No,  sr  ;  I  onlv  said  i't  was  half 
a  minute  by  the  time  he  was  up  about  Mr.  Hins- 
dale's. You  heard  the  report  of  the  pistols  and 
immediately  heard  the  remaiks'.'        Ye?,  sir.      As 


soon  as  the  pistol  was  discharged  you  heard  from 
several  voices  that  Captain  Tolar  bad  done  it  ? 
Yes,  sir.  That  prevaded  the  crowd  ?  Yes, 
sir  ;  and  then  some  one  told  me  that  he  v.-as  going 
up  toward  Mr.  Flinsdale's  and  I  looked  at  him, 
and  it  appeared  to  be  the  same  shawl,  I  didn't  see 
his  face.  That  man  yon  saw  when  they  pointed 
him  ont  to  you,  was  CajUain  Tolar?  It  looked 
to  be  ;  his  back  wa-?  to  me.  You  know  him  don't 
you  ?  Yes,  sir.  You  think  there  is  no  doubt 
about  its  being  the  same  man?  No,  sir.  Hnw 
long  was  it  between  the  time  Areliy  got  to  the 
font  of  the  steps  and  the  time  that  the  pistol  was 
fired  ?  It  was  just  as  long  as  he  could  get  to  tho 
phce.  Do  you  suppose  you  could  have  counted 
fifty,  between  the  time  begot  to  the  foot  of  the 
steps,  and  the  time  he  was  shot  ?  I  don't  know 
sir,  it  was  but  a  short  time.  As  soon  as  the  man 
could   hive  walked   around   ther«?  Yes,   sir. 

And  I  understand  you  to  say  it  was  a  short  time 
betwee.n  the  time  he  t-'Ot  to  the  foot  of  the  st^ps  and 
the  firing  of  the  pistol;  Yes.  sir.  Did  the 
officers  si'em  to  be  tryinir  to  do  their  duty  ?  Yes, 
air;  I  think  they  done  their  duty,  they  tried  to  do 
every  thing  to  keep  them  off.  Did  you  see  any 

pistols  besides  the  pistol  you  s-iw  in  the  possession 
of  Phillips?  No,  sir.  '  Have  you  triad  to  re- 
collect? Yes,  sir;  but  I  don't  recollect  anv 
others.  Can  i^ou  tell  me  who  you  saw  in  the 
crowd  immediatly  after  the  shooting?  I  don't 
know  sir;  I  dont  recollect  decidedly,  of  course 
there  wa.s  a  good  many  about  there.  Can't  you 
remember  any  colored  men  that  you  spobe  to? 
Yes,  sir ;  there  was  a  good  deal  of  colored  men  ;  I 
can  remember  some  of  them.  Who  did  you  see  ? 
There  was  Simmors  and  Tucker  and  a  good  many 
others.  D'd  yog  see  John  Armstrong  ?  Yes, 
sir.  You  know  John?  Yes,  sir.  Did  you 
see  him  there  immediately  after  the  thing  occur- 
red ?  Yes,  sir.  Did  you  see  Calvin  Johnson  ? 
Yes,  sir.  Did  you  see  Jim  Douglass  ?  I  do 

not  recollect  sir.  Did  you  see  James  McNeill 
there  ?        I  don't  recollect  of  seeing  him. 

Cross-examination,  by  the  Counsel  for  the  ac- 
cused. 

When  was  the  subpoence  served  on  you  to  come 
up  here  ?  Last  Saturday.  What  is  yonr  bus- 
iness in  Fayetteville  ?  I  am  keeping  a  little 
grocery.  Keep  a  shop  do  you?  Yes,  sir. 
What  is  Sam.  I'liillips'  busiuess  in  Fayetteville? 
He  is  a  merchant  there,  sir.  He  is  keeping  a 
shop  too?  Yes,  sir.  How  far  is  yonr  shop 
from  Phillip's  shop  ?  It  is  some  one  hundred 
yards  and  may  be  two  hundred.  On  the  same 
side  of  the  street?  Yes,  sir.  Are  you  oftea 
about  the  market  house?  Well  not  very — I  am. 
generally  there  in  the  morning.  In  going  from 
your  place  to  the  market  house  yon  pass  right  by 
Phillip's  store?  Sometimes  Ido:  sometimes! 
go  on  the  other  side:  just  as  often  on  one  side  as 
the  other.  And  in  ps.ssiog  back  you  generally 
pass  by  Phillips'  store?  Often  times  I  do. 
Don't  you  generally  pass  that  w^ay  b}'  Phillips' 
store  as  many  as  two  or  three  times  a  day  ? 
Yes,  sir.  Going  and  returning  from  your  place 
of  business  ?  Some  days  more  and  some  days 
probably  not  that  much.  You  pretty  generally 
stop  there  when  you  pass?  No,  sir,  I  d'in't. 
You  call  in  sometimes?  Sometimes  I  may 
want  to  buy  tobacco  or  something  I  have  not  s'ot 
and  I  go  in,  but  not  more  than,  and  not  often,  as 
to  any  other  store.  You  and  Sam  know  each 
other  pretty  well?  Yc?,  sir.  Have  known 
each  other  for  a  long  time;?  Fes,  sir,  some 
eight  or  nine  years.  Ever  had  any  ditliculty 
with  him?  Not  but  once;  that  wasn't  any- 
thing .great,  sir.  You  were  on  good  terms  ? 
Yes,  sir.        Friendly  terms?       Yes,  sir.        You 
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aud  Sam,  talked  this  matter  over  I  suppose? 
No,  sir,  he  has  never  had  anything  to  say  to  me 
about  it.  Never  said  anything  to  you  about  it 
at  all'?  No  sir.  Neither  before  you  were 
summoned  or  since  ?  No,  sir,  I  have  never 
spoken  to  liim  since.  You  say  you  were  there 
tiiat  day  when  Archy  was  shot?  Yes,  sir. 
You    saw     Archy     come     down?  Yes,    sir. 

Where  were  you  standing?  I  was  standing- 
right  at  the  end  betwixt  a  bench,  (there,  like.) 
You  were  inside  the  market  house  ?  Yes,  sir. 
At  the  tiuae  he  came  down  the  steps?  Yes, 
sir.  Did  you  see  pretty  nearly  every  thing  that 
occurred  while  they  were  bringing  him  down 
stairs  .'  I  don't  know  sir,  about  it — I  was  most- 
ly noticing  him.  Who  did  you  see  with  him, 
Patrick?  I  could  not  tell  you  to  save  my  life 
who  had  him  in  charge.  Do  you  know  whether 
Mr.  Wemyss  was  along  with  him?  I  don't 
know  sir.  You  know  him  ?  I  do,  sir.  Was 
Faircloth?  I  don't  know,  sir.  You  know 
him?  Yes,  sir.  Do  you  know  whether  Mr. 
Hardie  M'as  along  with  him?  I  don't.  You 
know  liardie  well?  1  do,  sir.  You  can't 
name  one  man  that  was  along  with  him  that 
day?  I  didu't  notice  them— I  didn't  charge 
my  memory  with  it;  I  only  noticed  Archy, 
1  wanted  to  look  at  him  and  he  was  the  only  one 
that  I  noticed  ;  in  fact  I  didu't  think  it  was  going 
to  be  anything  of  that  sort  at  that  time.  How 
long  did  you  say  it  was  that  the  ladies  came  down 
before  Archy  eiime  down?  I  would  say  some 
live  minutes,  more  or  less.  Did  anybody  else 
come  down  the  steps  betweeu  the  tin>cs  that 
Miss  Masseyand  her  mother  came  down  and  the 
time  that  Archy  came  down  ?  I  don't  recollect. 
Did  anybody  come  downafter  Archy  came  down  ? 
After  he  came  down  of  course  I  was  noticing 
him  all  the  time  and  I  would  not.  have  seen  them. 
I  ask  you  to  give  me  the  name  of  a  single  man 
that  was  in  that  crowd,  white  or  colored,  at  the 
time  Beebee  came  down  the  steps?  I  could 
not  tell,  sir,  I  told  you  once  I  did  not  recollect. 
You  can't  tell  the  name  of  a  single  one  ?  No, 
sii-.  Did  you  shift  your  position  alter  Beebee 
came  down — did  j'ou  take  any  other  position 
after  he  came  down  ?  Of  course  I  followed  uj) 
as  they  moved,  I  kept  up  along  close  by.  You 
didn't  move  your  position  from  the  end  of  Becky's 
stall  until  after  the  prisoner  had  passed  by  you? 
Of  course  I  come  right  in  as  they  came  down  the 
steps.  And  you  hadn't  moved  your  position  at 
all,  imtil  alter  the  rush  commenced  ?  Yes,  sir. 
Then  you  were  in  the  rush  as  well  as  anybody 
else.  Of  course,  I  was  behind  them  like. 
You  were  pressing  in  to  see  what  was  t"  be  seen  ? 
Certainly,  I  was  trying  to  see  what  v.as  to  be  seen. 
And  you  were  just  as  much  in  the  rush  to  see 
what  was  done  as  anybody  else  was?  Of  course 
— I  was  not  as  near  as  the  others  were — I  was 
standing  back  of  them.  But  you  were  rushing 
up  to  see  what  Avas  to  be  done  ?  Of  course,  I 
■was.  Just  like  the  others?  No,  sir,  I  was 
not  as  near  as  they  were.  Now,  Patrick,  did 
you  see  anything  done  at  Beebee  at  a!l  while  he 
was  in  the  market  house  ?  I  saw  them  all,  it 
looked  like  to  be  catching  at  him.  Just  name 
one  man  that  you  saw  at  that  time  catching  at 
him  or  trying  to  get  hold  ot  him.  I  told  "you 
before  I  coufd  not — that  it  was  a  general  rush, 
and  Mr.  Wemyss  and  all  them  were  knocking 
them  off?  You  remember  Mr.  Wemyss  was 
with  him,  then  ?  No,  sir,  I  seed  the  guard  was 
there.  You  said  Mr.  Wemyss— do  you  remem- 
ber he  was  there  ?  No,  sir,  I  don't'  recollect — 
it  was  only  the  guard  that  was  in  charge  of  him, 
I  don't  recollect  which  ones.  You  say  of 
course— why  do  you  say  ol  course?       It  is  only 


a  word,  I  reckon,  that  I  have  got  in  the  habit  of 
using.  You  don't  mean  anything  by  that — it  is 
just  a  common  word  ?  Yes,  sii-.  W^as  Mr. 
Hardie  with  him  at  that  time?  1  don't  know, 
sir.  Aud  while  you  say  that  you  saw  him  from 
the  time  that  he  started  down  the  steps  or  came 
to  the  landing  up  to  the  top  of  the  steps  until  he 
got  out  of  the  market  house — during  that  whole 
time  you  can't  name  one  single  man  who  was 
about  him — you  can't  give  the  name  of  a  single 
man  who  was  in  that  crowd  ?  No,  sir.  And 
you  were  looking  closely  ?  I  was  looking  at  him 
as  closely  as  I  could  look.  And  you  saw  him 
all  the  time  ?  No,  sir,  not  all  the  time,  because 
sometimes  there  was  so  many  arouud  him,  aud  I 
could  not  see  him.  Did  you  see  him  at  the 
time  this  grabbing  occurred?  Very  often  he 
was  up  higher  than  their  heads.  How  did  he 
get  up  ?  I  don't  know,  sir,  jumping  up,  I  sup- 
pose. Don't  suppose?  He  was  jumping. 
And  then  from  the  time  he  was  coming  from  the 
steps  of  the  market  he  was  jumping  up  higher 
than  the  heads  of  the  men?  Sometimes. 
How  many  times.  I  could  not  say,  sir. 
Did  he  jump  up  as  manj'  as  live  or 
sixtimeH?  I  doij't  believe  lie  did.  Did  he 
jump  up  as  much  as  two  <>r  three  times  ?  I 
thirk  he  did;  as  m.iny  as  twice.  Hdw  ]u'/h  did 
he  jump  from  the  pavement?  I  doii't  kLow,  sir, 
I  only  saw  he  was  higher  than  the  others;  his 
head  was  about  a  foot  and  a  half  higher  tlian 
theirs.  You  saw  him  when  under  the  market 
house,  junipiijg  up  as  high  aa  a  foot  and  a  half 
above  their  heads  ?  I  didn't  say  under  the  mar- 
ket house.  I  am  speaking  about  under  the 
market  house?  I  didn't  see  liim  jurapiTig  high 
under  the  maiket  hou^e.  Did  ycu  see  liim  all 
the  time  he  was  under  the  market  house.  Not 
all  the  time.  Did  you  see  him  at  the  time  these 
men  were  rushing  at  him,  uiiderthe  market  house? 
Ye.'!,  sir;  I  saiv  tliem  when  they  al!  ruslied  at  him, 
Didn't  you  look  to  see  who  one  of  these  men  were 
who  were  grabbing  at  him  ?  I  didn't.  How 
many  grabs  dul  vouseenia''o  at  him  ?  I  can't 
tell  you.  Do  you  tliink  tliere  were  a  dozen  or 
fifteen?  I  could  not  say  You  saw  some 
srabs  made  at  hm'  ?  I  sav7  fhem  all  rushing  at; 
him.  And  you  didn't  se  the  men  who  grabbed 
at  him  ?  No,  sir.  In  these  gvabbs  that  were 
made,  did  you  see  any  knife  ?  No,  fir.  Did 
you  see  any  pistol  ?  Onlv  (he  pistol  Mr.  Piiillipa 
had  in  his  hatd  ?  Was  Phillips  in  the  market 
house?  Yes,  sir.  Did  you  see  him  with  a 
pistol  under  the  markftt  house  ?  Yes,  sir,  So 
you  saw  Phillips  before  the  negro  came  out  "f  the 
maiket  house?  Yes,  sir  What  place  under 
tbemarket  house  was  Phillip'^  when  you  fiis!  saw 
him  with  a  pistol  ?  He  was  coming  ironi  me, 
just  come  under  thf*  arcii.  He  was  coming  in  the 
eastern  arch  ?  Y'^*"s  sir.  Coming  up  towards 
the  crowd?  Yes,  sir.  Where  was  Archy  then, 
when  you  first  saw  Phillips  ?  I  don't  thii.'k  he 
had  come  down  the  steps  So  j-ou  saw  Phillips 
come  up  with  a  pistol  b'  fore  y(ui  saw  Archy  come 
down  the  steps  ?  I  think  it  was.  Be  certain  al)out 
it;  either  before  or  aftHr,  justas  you  please.  That 
is  what  I  want  to  do:  I  want  to  toll  you  just  as  it  is. 
Well,  tell  it, — was  it  before  or  after  Archy  came 
down,  that  you  first  saw  Phillips  with  a  jiistol? 
It  was  before  he  came  down.  How  far  did 
Phillips  come  from?  I  was  standing  back 
when  I  told  you,  aud  he  was  there  at  the  arch. 
How  man}'  feet  was  it?  I  don't  know,  sir. 
About  how  many  ? — three,  or  three  hundred  ?  I 
can't  say,  becimsc  he  was  standing  at  the  arch, 
and  I  was  back  in  the  market.  11  was  a  short 
distance?  Yes,  sir.  How  did  Phillips  have 
the  pistol?       Just  had  it  down  in  his  hand.     In 
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his  right  hand ?  Yes,  sir.  Ilolclinf?  it  by  tlic 
Btoclc?  Yes,  Bir.  With  the  liimd  down  liis 
i-igiitlcj^?  Yes,  sir.  Wliut  sort  of  a  pistol 
■was  it?  From  what  I  could  see  of  it,  it  looked 
to  be  a  good  sized  pi^•tol,  ahoiit  a  ei.v  Bhooter. 
How  lon;^^  was  it  ?  It  was  a  {^ood  loiij--  pistol. 
How  many  inches?  I  could  not  pretend  to 
say  ;  it  was  about  as  long  as  my  hand.  How 
many  inclies  is  that  ?  I  don't  want  to  say  how 
many  inches,  I  don't  know.  Was  it  six  inches 
long?  It  inidit  have  been  six  inch(!S  long. 
Was  it  eight  inches  long?  I  don't  know,  sir, 
I  could  not  say.  Was  it  ten  inches  long? 
No,  sir,  I  don't  tliink  it  was  ten.  Then  you  say 
it  was  between  six  and  eight  inches  long  ?  Yes, 
sir.  You  say  it  was  a  six-shooter?  Yes,  sir. 
I  said  it  looked  to  be  one.  What  reason  have 
you  for  thinking  it  was  a  six-shooter,  and  not  a 
li  ve-shootcr  ?  Because  it  was  just  about  that  size. 
How  was  it  mounted ;  was  it  steel  mounted  ?  I 
don't  know,  sir,  he  had  most  of  it  in  his  baud;  I 
only  saw  the  barrel.  And  that  was  before  Bec- 
bcc  came  down  stairs?  Yes,  sir.  Wei),  then, 
Bcebee  came  down  stairs  and  the  crowd  rushed 
on  him,  you  say  ?  Yes,  sir.  And  the  crowd 
passed  you  before  you  left  your  position  under 
the  stall  ?  Yes,  sir,  a  little.  So  that  you  got 
behind  the  crowd?  A  little,  sir.  Wbere  were 
you  at  the  time  the  man  was  shot  ?  I  was  pretty 
much  against  the  pillar.  Against  the  main 
Bouthcru  pillar?  Yes,  sir.  The  large  south- 
ern pillar,  of  the  main  eastern  arch  ?  Yes,  sir. 
And  you  were  pretty  much  against  that  ?  Yes, 
sir.  On  the  pavement?  Yes,  sir.  Which 
Avay  was  your  lace  fronting  ?  My  face  was 
fronting  pretty  much  cast. '  Towards  Liberty 
Point?  Yes,  sir;  more  towards  Mr.  Davis's, 
rather  than  Liberty  Point.  And  that  was  the 
v/aj  your  face  was  fronting  ?  Yes,  sir.  You 
arc  sure  you  were  nearly  against  the  pillar  of  the 
market  house  ?  Yes,  Av.  Well,  now,  at  the 
time  Beebee  was  shot,  where  was  he  ?  He  was 
right  on  the  pavement;  he  fell  a  little  further 
down  than  from  the  big  arch ;  he  fell  near  the 
center  of  the  little  arch.  So  you  think  he  was 
standing  near  the  center  of  the  little  south-east 
arch?  Something  not  far  from  that,  sir.  Was 
he  nearer  the  lower  pillar  of  the  small  southern 
arch?  Yes,  sir.  How  far  were  you  off  from 
Beebee  at  the  time  he  was  shot?  I  wasn't 
farther  than  to  that  table,  (about  six  feet.)  Were 
you  near  enough  to  have  touched  him  ?  I  don't 
think  I  could  "have  touched  him,  sir.  About 
six  Icet  ?  I  don't  know  whether  it  was  six  fcer 
there  or  not.  It  was  about  that  distance  ?  I 
don't  suppose  it  was  quite  six  feet.  Between 
four  and  six  feet  ?  It  was  more  than  four  feet. 
Was  Deebee  about  the  center  of  the  pavement? 
No,  sir;  m  re,  1  thiuk  to  the  edge  than  to  the 
center.  How  far  do  you  think  Beebee  was  oti' 
from  the  eastern  edge  of  the  inivemeut  ?  I  could 
not  say.  Did  you  sec  him  about  that  time  at 
all  ?  Yes,  sir.  And  he  was  nearer  to  the 
eastern  edge  of  the  pavement  than  the  center? 
I  think  he' was  ;  Iw-onldnotbe  positive  about 
that.  Did  you  sec  him  fall  then,  just  belore 
the  pistol  tired?  Yes,  sir,  I  didn't  exactly  see 
him  fall,  but  they  all  went  down  pretty  mucli  to- 
gether. Then  you  saw  him  raise  up?  Yes, 
sir.  Now,  Avhen  they  laised  up  together, 
who  was  with  Beebee?  I  don't  know, 
sir.  Was  there  any  man  there  that  you 
knew  at  the  time  they  raised  up?  No, 
sir.  Was  Sheriff  Hardie  anyw-herc  about? 
I  can't  tell  you.  Was  Mr.  Wcmyss  ?  I  can't  tell. 
Fairclolh  ?  I  can't  tell.  Oan't  you  tell  a 
man?  1  don't  recollect  at  that  time.  When 
Beebee  rose  up  after  they  fell,  was  there  a  man  in 


the  crowd  that  you  conld    tell?        There  was  but 
one  in  the  crowd  that  I  could   tell,   and  that  was 
Mr.  Phillips.        Where  was  Mr.   Phillips  .it  that 
time?         He  was  a  little  to  my   righK         Nearer 
to  the  market  house  than   you?        Of  course  he 
w.'is  nearer;  he  was  Sfanding  betw'st  me  and  Mr. 
Davi?  like.        Was  he  on   the  pavement  or   off? 
I  don't  know,  sir;  I  think  he   was  on.        Was  ho 
very  near  the  edg'c    if    be    was    on?        Yes,  sir. 
How  fir  was  Phillips  from  Beebee  at  that  time  ? 
I  could  not  decidedly  say  how  far.        Which  way 
from  Beebee  was  he— on  a  line  with  you?        Yes, 
sir  ;  he  was  pretty  much  on   a  line  with   me — he 
was  a  little  in  front  of  me.        Then  Phillips,  if  he 
was  on  a  line  with  you,  and  near  the  edge  of  the 
pavement,  he  was  nearer  to   Beebee   than   you  ? 
He  was  about  as  close,  I  suppose.        He  was  about 
three  or  four  feet?        He  may  have  been   a  little 
further  than  that.        May  have  been  how  manr 
feet  ?        I  can't  tell  you   how  many ;  he  wasn't 
very  far  ofi".        Could  Phillips  have   reached  out 
his  hand   and  touched    him?        I  don't  think  he 
could.        By    bending    over?         I   don't    know 
about  that.         He  w.as   thereon   his   rif^hthand? 
Yes,  sir.         What  was  he  doing  with  hi^lefi  hand? 
I    don't    know,    sir.        He    had  the  pistol  then  V 
Yes,  sir.        Was  it  the  same  pistol  he  had  before  ? 
It  looked  like  it.        A  small  six  or  eight  inch  pis- 
tol?       Yes,  sir.        It   was  about  the  some  pistol 
you  think,  he  had  before?        Yes,  sir.        Did  you 
see  Phillips  with  a  pistol  after  that  time  ?        After 
he  was  shot  1  saw   him  with   a  pistol.        What 
was  he  doing  with  the  pistol  then  ?        He  held  it 
up  in  front  of  me  and    he  said    "they  have  killed 
him"  and  he  said  "you  all  know  my    pistol  didn't 
shoot  him,  for  you  can  see  it  has  not  been   fired." 
How  loud  did  Phillips  speak   that?        About  an 
ordinary  t(ine  of  voice.         rfo  directly  after  the 
shooting,  Phillips,  in  an   ordinary   tone   of  voice, 
said,  holding  up  his  pistol,  "they   have  killed  him, 
but  you   all  see   I   didn't   kill   him"?         Yes,  sir. 
How  loDg  was  that  after   they   killed   him?        It 
was  pretty  soon.         Was  Phillii  s   standing  at  tha 
same  place  he  was  when   the   man    was  killed? 
No,  sir;  he  had  moved.        At  the   time   Phillips 
raised  that  pistol  and  spok'?  those  words,  w"hatman 
was  there  stacding  naar  him  ?        I  can't  recollect 
— I  know  it  was  spoke  in   the  crowd.        How  far 
were  j-ou  at    that    time  from    Phillips?        I  was 
right  close  to  him  then.         Were  you  near  enough 
to  put  your  hand  out  and  touch  him  ?         I  think  I 
could.        Was  there  a  good  many  persons  around 
hiai  ?        Y.s,  tir ;  a    good    crc.wd    around  him. 
And  you    can't  name    a  singl«  man  ?        I    can't. 
Either  black   or   white?        So,  sir.        Did   anv- 
body  look  at  his    pistol,   whether  it    was  loaded  ? 
I  just  slightly  noticed  it.         You   didn't   examine 
it ;  you  jast  glanced  your  eye  at  it  ?        Yes,  sir,  I 
just  glancod  my  eye  at  it.         At  that  glance  could 
you  tell  whether  'it  w^'.s   a  four  or  six-barrelled 
pistol  ?        I  didn't  take   notice   enough  to   know 
how  manv    times    it  shot,    whether    six  or    lour. 
You  could  not  tell  anything  at)out  it  then  ?        No, 
sir.         You  say   you  don't   knowwiio   shot  him? 
No.  sir;  I  could  not  tell  whoshot  him.         Did  you 
see  how     far  Phillips  was    from  you    at  the    time 
Beebee  was  shot  ?        I  don't  know,  sir,  how  far  he 
was  from  me.         He   was    about  the   edge  of  the 
pavement?        I  think  he   was  someW'heres  about 
the      edge     of    tte     pavement— I    don't    know, 
exactly,  how  far.        You    didn't    see    the    pistol 
when     it     was     shot?        No,    sir,      I      didn't. 
You  didn't  see  the  smoke?        I  saw  the  smoke, 
yes,  sir.      Where  did  the  smoke  rise  from?      Of 
course,  when  I  looked  up  the  smoke  was  right 
there,  I  could  not  tell   whero  the  smoke  come 
from.        I  ask  you,  when  you  looked  there  after 
that  pistol  shot  was  fired  i"f  the  smoke  of  it  was 
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not  there  close  by  Sam  Phillips?  No,  sir,  it 
■was  not.  Say  where  it  was  ?  It  was  right 
about  pretty  much  where  the  man  fell.  Was 
thero  any  man  nearer  to  him  than  Sam.  Phillips 
at  the  tiine  the  jHstol  was  flrccl,  and  at  tlie  time 
you  saw  the  smoke  ?  Yes,  sir,  there  was  a 
crowd  nearer  than  he  was.  Can  you  name  a 
man  that  was  nearer?  No.  sir,  I  can't,  I  don't 
recollect  any  man,  because  I  was  not  noticing. 
You  spoke  of'having  seen  John  Armstrong  there  ? 
Yes,  sir,  but  I  didn't  know  you  were  asking  me 
about  that  time.  When  did  you  see  him? 
That  was  after  lie  was  dead  and  we  all  had  moved 
off.  Directly  after  he  fell?  Yes,  sir,  not 
very  long.  Whtre  was  John  standing  then? 
He  was  off  of  the  pavement.  How  far  off  of 
the  pavement  was  he?  1  don't  know  sir,  be- 
cause we  all  got  off  of  the  pavement,  and  were 
standing  there  talking,  me  and  Armstrong,  and 
Simmons  and  Tucker  and  some  others.  You 
were  all  standing  in  a  group  talking  to  each 
olher.^  Yes,  sir.  How  long  after  the 
man  was  shot?  It  was,  of  course,  just 
as  soon  as  he  was  shot,  we  all  got  back 
right  ofi' of  the  pavement.  Just  as  soon  as  the 
pistol  was  fired  you  all^-rotofl"  of  the  pavement? 
As  soon  as  we  could,  well,  we  stood  and  looked 
down  on  him  a  little,  and  then  we  all  marched  back 
pretty  quick.  Were  you  ofi"  of  the  pavement 
or  were  you  on  the  pavement  when  you  heard  the 
voice  say  "Tolar  has  shot  him?"  1  was  on  the 
pavement  then.  You  hadn't  gotofFat  that  time? 
No,  sir.  Now  at  that  time  when  the  voice  said 
** Polar  shot  him,  '  where  was  Tolat?  I  don't  know 
sir,  for  I  didn't  see  him,  but  just  after  tliat,asl  got 
off  of  the  pavement,  some  one  remarked  "yonder 
he  goes  "  and  I  saw  him  going  up  the  street.  So 
at  the  time  the  voice  said  tnat,  you  don't  know 
where  Tolar  was?  No,  sir.  In  a  very  s^hort 
time,  afterwards  you  saw  Tolar  about  Hinsdale's? 
Yes,  sir  ;  they  said  that  was  him.  Now  from  the 
time  that  elapsed,  and  fron-i  the  distance  Tolar  had 
got,  can  you  say  whether  Tolar  heard  that  remark  ? 
1  could  not  fay.  You  don't  swear  that  he  was 
there  and  heard  it  ?        No,  sir.  Your    inpres- 

sion  isthat  he  M'as  not  in  that  crowd?  I  would 
not  say  either  way,  because  the  remarks  were 
made  a  short  time  before  they  said  "j^onderhe 
goes.  "  At  the    time  you    were    forming  that 

group,  you  and  Armstrong  and  Simmons,  where 
did  Armstrong  come  fruui  ?  I  don't  know  sir 
where  he  come  from,  I  could  not  say.  These 
people  who  were  in  that  crowd  that  day,  were 
tliey  strangers  in  the  town  of  i'ayelteville,  or  were 
they  citizens  of  the  town  ?  I  suppose  they  must 
have  been  the  citizens  of  the  town.  I  don't  recol- 
lect seeing  any  particular  stranger  there.  Were 
you  not  acquainted  with  a  number  of  persons, 
who  are  spoken  of  as  having  been  there — do 
you  know   Sam  Hall?  Yes,  sir.         P.alph  Lut 

terloh  ?         Yes,  sir.         Ed.    Powers  ?  Yes, 

sir.  Leggett?  Yes,  sir.  Watkins?  Ye«, 
eir.  Phillips?  Yes,  sir.  Tom  Powers? 
Tes,  sir.  John  Maultsby?  Yes,  sir.  You 
are    acquainted    with    all    these    men?  lam 

eir.  Acquainted     witli     all     of    them    well  ? 

Yes  sir.  And  still  you  can't  undertake  to  swear 
that. any  of  tliese  men  were  tiiere?  No,  sir. 
I  mean  the  time  between  when  the  prisoner  was 
brought  down  and  v.iien  he  was  shot  ?  1  can't 
swear  for  any  more  than  I  told  you  I  Sdw.  of 
com se  I  can't  go  any  further  than  that,  And 
Phillips  is  the  only  one  you  have  mentioned  ?  And 
Monk.  Between  the  time  the  boy  Beebee  was 
brought  down  the  steps,  and  the  lime  the  pistol 
ebot  was  fired,  can  you  name  acy  maa  who  was 
m  tliat  crowd,  with  the  exception  i»f  Sam  Phillips 
*ud  Monk  ?        Before  tlial  I  had  seen  Atkinson 


Kow  you  say  there  were  eeveial  voices,  cried  out 
"  Tolar  shot  him '■ !  I  ask  you  for  Ihe  name  of  a 
single  man  who  made  that  cry.        I  can't  say  sir, 

Re-direct  Examination  by  the  Counsel  for  the 
pr«.«ecution  : 

Where  was  it  you  saw  Jim  Atkinson  standing  ? 
Id  front  of  tlie  Maiket  house  as  I  went  up.  When 
you  went  up  alter  the  ladies  had  gone  away? 
No,  sir ;  just  as  the  prisoner  was  carried  up. 
Tliat  was  the  time  yousaw  him  ?  Yes,  sir;  be- 
cause I  went  by  and  spoke  to  him,  that  is  the 
reason  I  remember.  Did  I  understand  you  to 
say  your  eyes  were  on  Phillips  at  the  moment 
you  heard  the  report  of  the  pistol  i'  Yes. 
sir.  Did  you  see  Phillip's  pistol  at  that  time? 
Ye.«,  sir.  You  saw  not  only  the  man,  but  the 
pistol?  Yes,  sir.  Did  it  go  off  at  the  time 
you  heard  ',the  report  ?  No  sir.  You  swear 
positively  it  did  rot.?  Yes,  sir.  Was  he  in 
a    position    to  fire  ?  No,    sir,  How    was 

lie  standing?  He  was  stanf'ing  with  his  face 
towards  the  prisoner,  but  his  pistol  was 
down.  Wag  he  in  the  crowd  rushing  forward? 
Noj    sir.  Did  he   have  his  baud  tl'iust  out.'' 

No,  sir.  Was  he  standing  Ptill  ?  Yes,  sir. 
with  his  pistol  in  his  right  hand,  down  by.  his 
side?  Yes,  sir.  It  did  not  go  off?  No,  sir. 
Yousaw  him  at  the  very  instant  the  report  reach- 
ed your  ears  from  the  other  pistol?  Yes,  sir. 
How  long  was  it  after  this  report  and  Beebee 
fell  that  Sam  Phillips  proposed  to  some  one  to 
examine  his  pistol  ?  That  was  right  straight 
off.  As  quick  as  the  thing  could  be  done? 
Yes,  sir.  Ooe  thing  followed  immediately  af- 
ter another  without  anything  intervening  ?  Yes, 
sir.  What  was  it  he  said  then?  "They  have 
killed  him;  here  is  my  pistol;  my  pistol  has 
never  been  fired."  Did  any  one  take  it  to  ex- 
amine it  ?  Not  that  I  know  of.  Do  you  re- 
member whether  they  did  or  not?  I  don't  re- 
member. But  he  offered  it,  and  any  one  was  at 
liberty  to  take  it?  Yes,  sir.  It  was  the 
same  pistol  you  saw  in  his  hand  in  the  previous 
part  of  th(?  day?  Yes,  sir,  I  took  it  to  be  the 
same  pistol.  It  I'esembled  it  in  appearance  ? 
Yes,  sir.  When  you  talked  about  this 
man  Beebee  being  higher  than  the  heads  of 
the  crowd,  do  you  mean  that  he  was  like  a 
bird  in  the  air — his  whole  body?  No,  sir,  I 
mean  his  head,  of  course.  His  head  was  bound- 
ing like  a  man  who  was  jumping?  Yes,  sir. 
And  sometimes  he  was  a  foot  or  a  foot  and  a  half 
above  the  heads  of  the  crowd  ?  Yes,  sir. 
Now  the  Counsel  for  the  defense  has  asked  you 
if  you  were  not  in  that  rush;  how  about  that? 
No,  sir ;  of  course  I  was  standing  back,  just  to 
see  Avhethcr  they  struck  him  or  not,  that  was 
what  I  was  looking  for.  Were  you  in  tlie  rush 
like  those  other  men  ?  No,  sir.  Was  your 
position  at  all  like  theirs  ?  No,  sir.  Were 
you  pressing  on  like  them  ?  No,  sir.  You 
were  on  the  outside  edge  of  the  crowd  trying  to 
see  what  was  to  be  done?  Yes,  sir.  But 
these  other  men  were  pressing  on  with 
vigor  and  exclamation,  as  I  understand 
it.«'  Yes.  sir.  You  can't  name  who  they 
were?  No,  sir.  But  it  seemed  to  be  gener- 
ally participated  in  by  the  crowd?  Yes,  sir. 
You  were  asked  about  your  intimacy  with  Mr. 
Phillips.  Have  you  said  anything  to  Mr.  Phillips 
about  what  you  were  going  to  swear  to  ?  No, 
sir,  he  never  asked  me  a  word  about  it.  Has 
he  ever  talked  to  you  about  it  since  you  have 
been  here  ?  No,  sir.  I  have  not  spoken  a 
dozen  words  to  him  since  I  have  been  here ;  for 
he  remarked  to  me  that  he  wanted  to  ask  me 
about  his  people,  but  he  would  not  dare  come 
nigh  to  me.  because  he  knew  it  was  not  right  for 
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bini  to  1)0  talkin-;:  to  me.  Was  Ibcro  any  par- 
ticular fnciulsliip  Ijclwecn  you  and  Mr.  Phillips? 
No,  sir.  You  sal fl  there  "had  been  some  little 
diiUcuItj-  between  you  at  one  time?  A  little, 
but  that  is  all  done  away  now.  There  was  no 
particular  friendship?  No,  sir.  It  was  not  the 
.•jtore,  above  all  otiiers,  you  trade  at?  No,  sir. 
Does  he  keep  tlie  same  sort  of  a  store  you  do? 
Ye.s,  sir,  he  may  have  more  and  different  articles. 
You  liavc  no  j'artieular  intercourse  with  him  ? 
No,  sir,  none  at  all.  Where  did  you  say  Phil- 
lips was  standin;^  at  the  time  your  eyes  were  up- 
on him,  and  the  pistol  was  tired?  He  was 
standin^■  pretty  much  in  front  of  rae.  'Was  he 
to  your  right  and  front,  or  lelt  and  front  ?  He 
was  a.  little  to  the  ri;;ht  and  front.  Was  he  any 
nearer  to  Beebe  tiian  you  were?  No,  sir,  he 
might  have  bceu  as  near.  Y'ou  think  he  was 
near  the  edge  of  tlie  pavement?  I  think  lie 
was  not  far  from  it.  In  giving  these  lengtlis, 
and  so  on,  I  understand  you  to  say  you  cannot 
ppcak  witli  exactitude  about  it?  No,  sir.  But 
these  arc  the  best  impressions  that  you  can  give? 
Yes,  sir. 

On  motion,  the  Commission  adjourned  to  meet 
on  Friday,  the  9th  iust.,  at  11  o'clock,  A.  M. 

RALETon,  N.  C,  Aug.  9th,  ISGT,  IT  A.  M. 

The  Commissiou  met  iJursuaut  to  adjourn- 
ment. 

rresent:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Coimsel  for  the  prose- 
cution, all  the  accused  and  tlicir  Counsel. 

The  reading  o(  tlie  testimony  takeii  yesterday 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

John  Shaw,  a  witness  for  the  prosecution, 
having  been  first  duly  sworn,  testilied  as  foUoMs : 

Examined  b)'  tlie  Counsel  toi  the  prosecution. 

What  is  your  name  ?  John  Shaw.  Where 
do  you  live?  In  Fayettcville,  IIow  long  have 
you  been  living  there?  Two  years.  Were 
you  living  there  when  Archy  Beebee  was  killed? 
Yes,  sir.  "  Were  you  at  the  marlcet  house  tliat  day? 
Yes,  sir.  Didyou  get  there  before  Archy  came 
outof  the  guard  house?  Y'es,  sir.  How  long 
were  you  "there  before  Archy  was  brought  out  of 
the  guard  house  ?  I  was  there  some  better  than 
an  hour.  Where  were  you  standing  ?  I  was 
standing  on  t!ie  guard  hoiise  side  when  he  was 
brung  out.  Which  side  is  that?  The  South 
side.  Were  you  standing  near  the  south-east 
corner?  Y'es,  sir.  Between  the  big  arch  on 
the  south,  and  the  little  arch  on  the  south? 
\''es,  sir.  You  saw  Archy  when  he  was  brought 
out?  Y'cs,  sir.  Did  you  stand  there  until  be  was 
carried  up  stairs?  Yes,  sir.  Who  brought  him 
out  of  the  guard  house  ?  Jlr.  Wemyss.  Any 
one  else?  There  was  one  or  two  more,  Init  I 
didn't  notice  any  one  except  Mr.  Wemyss. 
You  don't  remember  who  they  were?  No,  sir. 
Archy  went  up  stairs  .'  Y'es,  sir.  IIow  long 
was  he  up  stairs  ?  I  could  not  exactly  say  point 
blank— he  was  up  there  I  reckon  as  much  as  an 
hour  or  half  an  hour.  Did  you  stand  in  that 
same  place  all  the  while  Archy  was  up  stairs? 
No,  sir;  I  did  not.  Where  did  you  move  to? 
I  moved  to  the  east  side  of  the  market  house. 
Did  you  go  inside?  No,  sir.  Did  you  stand 
on  tlie  pavement  or  ofT?  I  was  standing  with 
my  foot  on  a  post  that  was  standing  light  on  the 
side  of  the  pavement.  IIow  long  after  Archy 
bad  gone  up  stairs,  before  you  moved  to  that  post  ? 
I  will  say  half  an  iiour.  "  You  moved  to  the  post 
shortly    betore    he    come    down?  Yes,    sir. 

Did  you  see  any  crowd  at  the  market  house, 
Avhile  you  were  standing  ou  the  south  side,  aud 
before  you  moved  to  the  post  ?       Yes,  sir ;  there 


was  a  good  many  under  the  market  house.  And 
outside  ?  A  few.  Which  end  of  tlic  market 
Jiouse  v.-erc  they  mostly?  About  the  centre  of 
the  market.  Did  you  sec  any  one  there  that 
you  knew?  Yes,  sir.  AViio  did  you  see? 
I  saw  Mr.  Thomas  Powers  for  one— I  saw  Monk 
for  anrdber,  and  I  saw  several  more,  Did  you 
see  Capt.  Tolar  there?  No,  sir;  I  didn't  see 
him  at  that  time.  Did  you  see  anything  of  Ed. 
Powers  and  Sam  Hall  ?  No,  sir.  John 

Maullsby?  Yes,  sir.  Tell  any  one  else  you 
saw  that  you  can  remember?  I  believe  that 
is  all  I  can  recollect  now.  You  saw  Tom  Pow- 
ers, and  Jlonk  and  Muultsby  there  ?  Yes,  sir. 
You  don't  remember  seeing  Ed.  Powers  aud 
Hall?  No,  sir.  What  were  these  men  doing 
when  you  saw  them ;  what  was  each  one  of  tlieiii 
doing?  Mr.  Maultsby  was  just  walking  about 
undc'r  the  market  house;  Mr.  Powers  was  talk- 
ing to  some  others  under  there.  You  noticed 
nothing  peculiar  about  tiieir  l)ehaviour?  No, 
sir.  What  was  Monk  doing?  He  was  walk- 
ing about.  Did  you  see  any  weapons  in  the 
h.-inds  of  any  one  ?  No,  sir.  No  knives  or  pis- 
tols ?  No,  sir.  Did  this  crowd  continue  to 
grow  larger,  or  did  it  grow  smaller  ?  I  did  not 
particularly  notice.  Then  you  moved  to  the 
corner  and  stood  there  with  your  toot  on  that 
post  that  you  speak  of?  Yes,  sir.  What 
happened  while  you  were  standing  there;  did 
you  see  any  person  that  you  can  name  in  the 
crowd,  farther  than  these  three,  before  Archy 
came  down?  Yes,  sir;  I  saw  Mr.  Bond's 
passing.  AVas  that  when  be  came  down 
with  the  ladies.  It  was  afti-r  he  came  down 
with   the  ladies?  [Didn't  you  move  around 

to  the  post  till  after  the  ladies  came  down? 
No,  sir.  Did  you  sec  the  ladies  come  down 
the  steps?  I  saw  them  when  they  were  on 
the  steps,  but  didn't  see  them  get  into  the  carri- 
age. Who  was  with  them  on  the  steps  ?  Mr. 
Bond.  Did  you  sec  the  carriage  go  olT?  Y'es, 
sir.  x'ou  did  not  see  them  get  into  the  carri- 
age ?  No,  sir;  it  had  had  gone  some  distance 
before  I  noticed  it.  Were  yoti  standing  at  that 
post  when  Archy  came  down  ?  Y'es,  sir.  Did 
you  see  him  ?  Yes,  sir,  I  saw  him.  Yon  saw 
the  boy  as  he  came  down  the  steps?  Y'es,  sir. 
Who  was  with  him  ?  Mr.  Wemyss.  Any 
one  else?  ]Mr.  Ilardie.  Anyouetdse?  No, 
sir,  that  was  all  I  can  recollect.  Do  you  mean 
to  say  there  was  no  one  else  with  him,  or  uo  ono 
else  that  you  noticed?  No  one  that  I  noticed. 
Did  you  notice  whether  there  were  others  there 
that  you  could  name  ?  Mr.  Faircloth  was 
there,  but  I  could  not  tell  whether  he  was  with 
them  or  not.  Which  side  of  the  prisoner  did 
Mr.  Wemyss  come  down  on  ?  On  the  right 
side  of  him.  And  where  did  ilr.  Ilardle  come 
down  ?  He  come  down  to  the  left  side  of  him. 
Certain  of  that?  lie  was  when  he  got  on  thu 
ground,  I  didn't  see  him  when  become  down  the 
steps.  Didn't  you  see  the  boy,  as  he  camu 
down  the  steps  ?  I  saw  him  but  I  didn't  sec 
.Mr.  Ilardie  until  he  was  at  the  foot  of  the  steps. 
Then  in  passing  from  the  steps  to  the  big  arch 
to  turn  out  to  go  the  guard  house,  that  pillar 
would  be  between  you  and  these  men?  Yes, 
sir.  Did  you  see  anything  happen  to  him 
while  he  was  in  your  sight  ?  No,  sir.  You 
didn't  see  any  assault  made  on  him  then  ?  No, 
sir.  Did  you  hear  any  noise  or  exclamations 
while  he  was  inside  ?  I  heard  some  person 
say,  I  could  not  tell  who,  as  he  started  away 
from  the  foot  of  the  steps— I  heard  some  person 
say  "Rally,  boys !"  aud  by  that  time  he  was  out 
of  my  sight.  '  Was  that  all  you  heard  ?  Yes, 
sir.  Did  the  crowd  move  about  much?  They 
were  stirring  pretty  thick.       Did  you  see  hiiii 
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when  he  was  hroucht  into  the  arch,  to  turn  to- 
wards the  guard  house  ?  No,  sir,  not  till  he 
got  on  the  outside  of  the  arch.  Were  you 
etill  standing  with  your  foot  on  that  jpost  ?  Yes, 
6ir.  What  happened  then  ?  1  seed  Monk 
with  his  knife  in  his  hand,  making  at  him,  trying 
to  cut  him.  How  close  was  he  to  him  ?  I 
reckon  two  or  three  feet  of  him.  What  kept 
him  from  cutting  him  ?  Mr.  Wemyss ;  he  had 
a  string  on  his  thumb,  and  had  hold  with  his  left 
hand,  and  he  was  knocking  at  him  with  his  stick. 
You  saw  Monk  then  just  after  he  got  outside  of 
the  market  house,  trying  to  cut  him  with  his 
knife  within  two  or  three  feet  of  him?  Yes, 
eir.  And  he  was  kept  off  by  Mr.  Wemyss  V 
Yes,  sir.  What  else  did  yon  see  ?  I  saw  Mr. 
Tolar  come  up,  he  had  on  a  gray  shawl  and  gray 
pants.  Now,  stop  one  moment,  there ;  where 
was  Mr.  Tolar  when  you  first  saw  him?  He 
was  standing  right  against  the  pass-way,  where 
the  boy  came  down  ?  In  the  arch  ?  Yes,  sir. 
Which  end  of  the  arch  was  he  nearest 
to,  the  north  end  or  the  south  end?  The 
north  end.  You  first  eaw  him  after  Monk 
had  made  this  cut  at  him  with  his  knife  ?  Yes,  sir. 
Was  he  standing  still  when  you  saw  him  ?  Yes, 
sir.  What  did  he  do  then  ?  Then  he  walked 
up  a  step  or  two,  on  towards  the  boy,  in  the 
crowd.  How  did  he  get  through  the  crowd  7 
He  just  shoved  along  there.  Did  you  sse  what 
he  was  doing  with  his  hands  ?  No,  sir,  I  never 
noticed  them  till  he  got  to  where  he  stopped. 
Where  did  he  make  the  final  stop?  He  went 
across  the  pavement,  out  on  the  ground  to  tbis 
little  tree  in  front  of  the  small  arch.  He  was 
standing  on  the  ground?  Yes,  sir.  Were 
you  looking  at  him  all  the  time  ?  I  was  looking 
at  him.  You  say  he  had  on  a  gray  shawl  and 
pants  ?  Yes,  sir,  and  he  had  his  right  hand 
under  his  shawl,  under  his  left  arm,  and  when  he 
got  there,  there  was  some  person  sianding  pretty 
much  in  front  of  him,  and  he  shoved  him  out  of  the 
way,  and  drew  his  pistol  and  raised  it,  and  shot. 
Which  hand  did  he  shove  him  vyith  ?  The  left 
hand,  and  he  shoved  him  to  his  left  side.  How 
close  was  he  to  Beebe  when  he  shot  ?  He  was 
not  more  than  two,  or  three  and  a  half  feet.  The 
muzzle  of  the  pistol  was  not  against  Bebee's  head 
when  he  fired  ?  No,  sir.  How  far  do  you 
suppose  the  muzzle  was  from  his  head?  About 
two  or  two  and  a  half  feet.  You  saw  the  pistol 
in  liis  hands?  Yes,  sir.  What  sort  of  a  pis- 
tol was  it  ?  It  was  a  large  pistol.  Do  you 
suppose  the  barrel  was  as  long  as  this  pencil  ? 
Yes,  sir,  the  pistol  appeared  to  be  eight  or  nine 
inches  long.  You  mean  including  the  handle 
and  all  ?  Yes,  sir.  What  is  your  business  at 
home?  It  has  been  working  at  turpentine. 
You  have  never  worked  at  anything  to  require 
you  to  measure  much  ?  No,  sir.  It  was  a 
large  pistol?  Yes,  sir.  You  saw  it  distinct- 
ly? Yes,  sir.  In  Tolar's  hand  ?  YcS,  sir. 
In  his  right  hand  ?  Ye?,  sir.  Did  you  see  it 
go  off?  Yes,  sir,  I  saw  the  smoke  and  the  flame 
too.  And  heard  the  report?  Yes,  sir.  Did 
you  see  Archy  fall  ?  No,  sir.  the  crowd  rushed 
in  so.  I  saw  him  as  he  was  starting  to  fall,  but 
didn't  see  him  when  he  reached  the  ground.  Did 
he  begin  to  sink  immediately  after  the  pistol  fired? 
Y'^es,  sir.  Where  was  Arcby  standing  when  he 
was  shot,  had  he  p:issed  the  little  arch  ?  No, 
sir,  be  was  agin'  the  little  arch.  Was  be  near 
the  edge  of  tlie  pavement,  or  near  the  middle  ? 
Near  the  middle.  He  was  near  the  middle  of 
the  pavement,  about  opposite  the  little  arch? 
Yes,  sir.  How  far  were  you  from  Tolar ;  from 
where  you  stood,  how  many  steps  would  it  have 
taken  you  to  reach  Tolar  ?  About  four  steps. 
How  many  steps  would  it  have  taken  you  to  reach 


Archy  ?  I  could  have  stepped  on  Archy  from 
the  post.  After  he  fell  ?  Yes,  sir.  Did  he 
change  his  position  at  all  when  he  fell  ?  He  just 
fell  r  ght  straight  out.  Did  you  see  who  was 
standing  nearest  to  Tolar  when  he  fired  the  pistol? 
No,  sir,  I  did  not.  There  were  several  around 
him,  but  to  tell  you  positive  who  was  standing 
right  at  him,  I  could  not.  How  many  men  were  be- 
tween him  and  Archy,  when  he  shot  1  No  person 
at  all.  Mr.  SheriflFHardie  was  a  little  to  his  front 
To  his  right  and  front,  or  left  and  front  1 — 
Right  and  front.  Where  was  Wemyss"? 
He  was  pretty  much  to  the  side  of  him.  Which 
sidel  The  side  near  the  Market  House. 
You  say  there  was  no  one  between  Tolar  and 
Arcby  1  No,  sir.  Didn't  I  understand  you 
to  say  he  put  out  his  left  hand  and  pushed  a  man 
out  of  the  way?  I  mean  when  the  pistol 
fired.  Just  before  the  pistol  fired  there  was 
some  row"?  Yes  sir.  Who  was  that  man  he 
pushed  away?  I  could  not  rightly  tell  you  ;  I 
thoitght  it  was  James  Douglas.  You  have 
heard  since  that  it  was  him,  have  you  not?  No, 
sir.  Has  no  one  told  you  since,  that  it  was 
James  Douglas  ?  No,  sir.  Then,  j^our  im- 
pression at  the  time  was,  it  was  James  Douglas  ? 
Yes,  sir.  You  think  so  still  ?  Yes,  sir. 
You  are  not  confident  ?  No,  sir.  Did  you 
see  any  one  else  near  him,  either  colored  or  white, 
at  the  time  he  fired  the  pistol,  or  just  before  ? 
No,  sir.  Did  you  see  anything  of  Tom  Powers, 
at  all,  after  the  negro  got  down  stairs,  out  on  the 
pavement?  No,  sir,  I  did  not.  Did  yoii 
hear  any  exclamations,  from  any  quarter,  as  to 
who  had  fired  the  pistol  ?  No,  sir.  bid 
you  bear  any  exclamations  at  all,  after  the  negro 
had  got  outside,  from  the  crowd,  anything  as  to 
what  they  were  going  to  do  with  him  ?  When 
this  rush  was  made,  just  before  Mr.  Tolar  shot,  I 
heard  soraebodj'  say  "shoot  him!  shoot  him!" 
Did  you  hear  that  twice  ?  Yes,  sir.  Did  it 
seem  to  be  the  same  man  ?  Yes,  sir.  The 
same  man  repeated  that  twice?  Yes,  sir. 
Did  you  know  who  that  was  ?  No,  sir,  I  did 
not.  Did  you  see  anything  of  Monk  ?  I 
saw  him  after  the  boy  was  killed.  What  was 
he  doing  then  ?  I  saw  him  and  Mr.  Nixon  to- 
gether. What  was  Nixon  doing  to  him  ?  He 
was  talking  to  him.  What  was  Monk  doing  ? 
He  was  standing  up — trembling.  Was  he  talk- 
ing loud  ?  No,  sir.  That  is  all  you  saw  of 
him  after  the  shooting  ?  Yes,  sir.  Did  you 
see  anything  of  Maultsby,  about  the  time  of  the 
shooting?  No,  sir.  And  you  can't  tell  who 
was  nearest  to  Tolar  ?  No,  sir.  After  Tolar 
had  fired,  what  did  he  do  with  the  pistol?  I 
don't  know,  sir,  it  went  down  in  the  crowd,  and  I 
never  saw  it  any  more.  Did  you  see  what  be- 
came of  Tolar,  himself?  No,  sir.  You  lost 
sight  of  him  after  he  fired  ?  Yes  sir.  Where 
was  your  attention  directed  to  after  he  fired? 
I  went  to  look  at  the  boy.  Did  you  have  any 
arms  there,  that  day  ?  No,  sir.  Did  you 
anticipate  anything  of  this   sort?  No,   sir. 

Were  you  any  party  to  any  agreement  to  go 
there  and   rescue  him  that   day?  No,   sir. 

Were  you  any  party  to  any  agreement  to  go 
there  to  protect  him  that  day  ?  No,  sir.  Do 
you  know  of  any  such  agreement,  either  to  res- 
cue or  protect  him  ?  No,  sir,  I  do  not.  Is 
that  all  you  know  of  tbis  business  ?       Yes,  sir. 
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Did  you  know  Capt.  Tolar  before  you  saw  him 
tliero  tliat  day  ?  Yes,  sir.  How  long  have 
you  known  him  ?  I  havo  known  him  for  a  year 
or  such    a  matter.  You  know  him  well  ? 

Yes,  sir.  There  is  no  possibility  of  your  being 
mistaken  iiboiit  tlio  man  V  No,  sir,  I  know  him 
weW.  Who  fired  the  other  pistol  that  was  fired 
there  that  day  V  There  was  but  tho  one  fired. 
That  one  you  saw  fired  ?  Yes,  sir.  Did  you 
see  any  one  else  with  a  pistol,  or  any  arms  there, 
at  any  time  that  day,  except  Monk  with  a  knife  ? 
I  saw  ]Mr.   Phillips  have  a  pistol.  Where 

did  you  see  Mr.  Phillips  havo  that  pistol  ?  He 
had  it  at  the  Market,  after  the  boy  was  killed. 
Did  you  see  him  with  a  pistol  before  the  boy  was 
killed  'i  No,  sir,  I  did  not.  Had  you  gone 
wp  to  the  boy  and  looked  at  him  ?  Yes,  sir. 
You  had  i>assed  away  from  the  boy  when  you 
saw  Phillips?  Yes,  sir.  How  long  did  it 
take  you  to  get  up  to  him  ?  It  didn't  take  me 
any  time.  How  long  did  you  stand  there  look- 
ing at  him  ?  Not  many  minutes.  Did  you 
btand  there  until  he  was  dead  ?  Yes,  sir,  he 
was  about  dead.  How  often  did  he  gasp  after 
you  got  up  to  bim  ?  He  gasped  once  or  twice. 
Then  you  turned  to  go  off  you  saw  Phillips? 
Yes,  sir.  Where  was  he  standing  when  you  saw 
him  ?  He  was  standing  up  towards  the  arch. 
Standing  on  the  sidewalk?  Yes,  sir.  You 
say  he  had  a  pistol  ?  Yes,  sir-  How  far 
from  the  boy  was  he  standing  ?  Five  or  six 
steps  from  the  boy.  Back  behind  him  ?  Yes, 
sir.  In  front  of  the  big  arch  ?  Yes,  sir. 
Was  ho  right  in  front  of  the  big  arch  ?  No,  sir, 
right  at  the  edge.  The  South  edge  ?  Yes, 
sir.  How  was  he  holding  the  pistol  ?  Just 
down  in  his  right  haad,  by  his  side.  What  sort 
of  a  pistol  was  it  ?  It  was  a  little,  small  pistol; 
just  a  common  little  pocket  pistol;  it  looked  like 
a  four,  or  five,  or  a  six  shooter.  Did  you  hear 
Mr.  Phillips  say  anything?  I  did   not,  sir. 

See  him  do  anything  with  the  pistol  ?  No,  sir. 
Wasn't  it  that  pistol  that  fired?  No,  sir,  it 
was  not.  Did  you  see  Tolar  distinctly,  when 
he  fired  ?  Yes,  sir.  Could  you  see  all  about 
it?  Yes,  sir,  I  could  see  him  from  his  waist 
up.  Now,  I  want  to  know  it  some  man  could 
not  have  poked  his  hand  under  his  arm  and  fired 
the  pistol,  and  you  not  have  known  whether  it 
■was  Tolar  or  not  ?  No,  sir.  It  was  a  per- 
fectly natural  position  for  his  arm?  Yes,  sir. 
Which  pistol  was  the  largest,  the  one  Tolar  fired, 
or  the  one  Philhps  had?  Tolar's  was  a  heap 
the  largest  pistol.  How  came  you  to  notice 
that  pistol  that  Phillips  had  ?  He  had  it  in  his 
hand,  and  I  was  walking  off  and  I  just  glanced 
at  it.  Y''ou  didn't  examine  it?  No,  sir,  I 
did  not.  Did  Tolar  draw  his  pistol  after  be  got 
his  position  near  the  edge  of  the  pavement,  or 
did  he  draw  it  while  he  was  coming  through  the 
the  crowd  ?  He  took  about  one  step  after  he 
drawed  the  pistol  You  say  it  was  a  large 
pistol  ?  Yes,  sir.  Was  it  as  large  a  pistol  as 
you  have  ever  seen  ?  I  could  not  tell  certain 
about  that.  You  can't  say  whether  you  have 
seen  a  larger  one  ?  No,  sir.  You  have  seen 
a  smaller  one  ?        Yes,  sir. 

Cross  examination  by  the  Counsel  for  the  ac- 
cused: 

Who  did  you  belong  to  in  former  times  ?    Maj. 


Shaw.  Major  Angus  Shaw?  Yes,  sir.  You 
say  you  have  been  Uviug  iu  Fayettuville  about  two 
years?  Yes,  sir.  While  you  were  living 
there  Colonel  Conwin  was  there?  Yes,  sir. 
Living  there  wlien  he  was  there  ■with  his  regiment? 
Yes,  sir.  Colonel  Curwin  tied  you  up  by  the 
thumbs?  No,  sir;  he  did  not.  Were  you 
not  tied  up  by  the  thumbs  by  some -of  his  ofliccrs 
there — tlie  yankee  olJicers  ?  No,  sir ;  I  was  not- 
I  ask  you,  John,  if  you  were  not  tied  up  by  the 
thumbs  for  the  charge  of  cattle  stealing?  No, 
sir;  I  wasn't.  You  are  certain  you  were  not? 
Yes,  sir.  What  time  did  you  go"^to  the  market 
house  that  day  ?  Well,  I  went  up  there  first  in 
the  morning,  and  then  I  went  back  home,  and  I 
went  back  there  about  ten  o'clock.  What  tin>e 
was  it  that  Beebee  was  brought  out  of  the  guard 
house  ?  I  can't  recollect  iirmly,  but  I  think  it 
was  about  two  o'clock,  or  three ;  I  wont  be  cer- 
tain which.  And  you  were  there  all  the  time 
until  Beebee  was  brought  out  of  the  guard  house? 
Yes,  sir.  Were  yoii  there  all  the  time  on  the 
south-side  of  the  market  house,  between  the  large 
southern  arch  and  the  small  southern  arch.  "  I 
was  until  Beebee  was  brought  down.  How  far 
were  you  from  tho  south-cast  corner  ?  I  was 
sitting  on  that  bench  there,  right  opposite  where 
Mr.  Leonard's  oflice  used  to  be.  Who  was  there 
during  that  time  ?  There  were  several  parties. 
Just  say  whether  there  was  any  body  there  that 
you  recognised  ?  Tom  Munroe  was  one  that 
was  there  that  I  remember.  Any  body  else? 
William  Smith.  Are  these  colored  persons? 
Yes,  sir.  Was  Louis  Smith  there?  I  didn't 
see  him  at  the  time,  that  I  recollect.  Was 
Jonathan  Hollingsworth  about  there?  I  didn't 
see  him.  Do  you  know  him?  Yes,  sir. 
Was  George  Hollingsworth  there?  No,  sir. 
Was  Calvin  Hunter  about  there?  I  saw  him 
passing.  Did  you  see  him  stop  about  there  ? 
No,  sir,  I  don't  recollect  that  he  did.  Did  Cal- 
vin take  a  seat  on  that  bench  by  you  ?  He  did 
not,  sir.  Did  he  take  a  seat  on  the  bench  next 
below  you?  I  don't  know,  sir;  I  didn't  see 
him  that  day.  So  you  don't  recollect  whether 
Calvin  Hunter  took  a  scat  there  or  not  ?  No, 
sir.  How  long  had  you  moved  from  that  posi- 
tion around  the  south-east  corner  before  Beebee 
was  brought  down  ?  It  was  some  time.  About 
how  many  minutes,  fifteen  or  twenty  minutes? 
Yes,  sir ;  fifteen  or  twenty  minutes  before  he  was 
brought  down.  Now,  from  that  place  where 
you  took  your  stand,  your  foot  upon  that  post, 
could  you  see  the  steps  of  the  market  house? 
Yes,  sir,  I  could  look  right  straight  under  there. 
Which  arch  did  you  look  through  to  see  the  steps 
of  the  market  house  ?  Between  the  two  arches. 
By  the  arch  I  mean  the  opening — which  opening 
did  you  look  through  ?  I  looked  right  between 
the  small  and  the  large  arch.  Between  the 
small  arch  and  the  large  arch  is  a  pillar — did  you 
look  through  the  pillar?  No,  sir;  there  is  no 
pillar.  I  think  there  is  ?  I  don't  think  there 
is,  sir. 

(Witness  shows  on  the  chart  his  position  as 
looking  through  the  large  arch.) 

So  you  were  standing  with  your  foot  upon  that 
post,  at  the  south-eastern  corner,  and  you  looked 
through  the  large  eastern  arch?  Yes,  sir. 
You  didn't  look  through  the  small  arch  ?  No, 
sir. 

(Witness  again  shows  his  position  on  the  chart, 
and  this  time  says  he  was  looking  through  the 
small  arch  on  the  south-east  corner.) 

You  were  standing  with  jour  foot  on  that  post 
near  the  south-east  corner  of  the  market  house  ? 
Yes,  sir.  Oil  the  pavement  ?  Yes,  sir.  And 
you  looked  through  that  small  arch,  which  is 
nearest  down  towards  the  guard  houee,  and  upon 
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the  east  frout?  Yes,  sir.  Aud  you  could  sec 
Arcby  from  wlicrc  you  stood  by  the  steps  ?  Yes, 
sir.  Which  foot  did  you  liavc  ou  that  post ;  do 
you  recollect  ?  I  had  my  left  foot  on  tlie  x)ost. 
Audiu  that  position  you  say  you  saw  theni  com- 
ing dovv'n  the  market  house  steps  with  Beebce? 
Yes,  sir.  What  jiart  of  tlie  steps  were  they  on 
"when  you  first  saw  Beebce  ?  They  were  ou  the 
lower  portion,  coming  down  next  to  the  ground. 
How  many  steps  ofl"  trom  the  grouud  were  they 
when  you  first  saw  .liim  ?  I  could  not  tell 
firmly,  point  blauk.  Justcomenear  it?  Two 
or  three  steps.  And  at  that  time  who  did  you 
say  was  with  him  ?  Mr.  Wemyss.  While  he 
was  upon  the  steps?  Yes,  sir.  Was  any 
body  else  witli  him  but  Mr.  Wemyss  ?  I  could 
not  tell  you  whether  there  M'as  on  the  steps,  or 
not ;  I  never  saw  Mr.  Hardie  until  after  he  got  on 
the  ground.  Which  side  did  you  sec  Wemyss 
on?  On  his  riglit  hand  side.  fDid  Wemyss 
have  hold  of  liini  ?  Yes,  sir.  Ilow  did  he 
liavc  him  ?  In  his  lelt  hand.  Did  he  have 
him  in  the  collar  ?  No,  sir.  Did  he  have 

him  by  ttie  comlorter  around  his  neck?  No, 

Bir  ?  How  did  he  have  him  ?  He  had  a  string- 
around  his  thumb.  You  didn't  see  whether 
Faircloth  had  hold  of  him  or  not  ?  No,  sir. 
Did  you  see  Fairclotli  there  at  all  i^  He  was 
along  behind  Archy  I  think  as  Avell  as  I  can  recol- 
lect. Well  now,  at  that  time  when  you  first 
saw  him  upon  the  stcjis  ;  did  you  see  any  thing 
of  Hardie,  either  upon  the  lloor  or  upon  the  steps 
or  any  where  else,  when  you  first  saw  Beebce  ? 
I  don't  think  I  did,  I  think  Mr.  Hardie  was  up 
the  steiis  farther.  They  got  down  upon  the 
Tloor  and  then  you   saw    liardie?  Yes,   sir. 

Hardie  came  down  afterwards?  I  don't  know 
whether  he  came  from  up  the  steps  or  not;  I 
could  not  tell  you  positively.  Don't  you  re- 
member that  Wemyss  had  just  got  down  on  the 
floor  of  the  market  house,  and  as  soon  as  he  did 
Hardie  came  running  down  the  steps  right  after 
him?  No,  sir;  I  could  not  say  that,' because 
I  dou't  know  firmly.  You  douH  know  wheth- 
that  is  so  or  not?  No,  sir.  That  is  right, 
tell  what  you  know ;  now  alter  they  had  got 
down  upon  the  lloor,  then  you  saw  Hardie? 
Yes,  sir.  Now  where  was  Hardie  when  you 
first  saw  him  ?  He  was  walking  by  the  side  of 
him.  What  side?  On  his  lelt  side.  Did 
he  liave  hold  of  him?  I  can't  say  certain 
whether  he  had  or  not.  Was  he  close  to  him? 
Yes,  sir;  he  was  close  enough  to  have  hold  of 
him,  bnl  I  could  not  say  whether  he  had  or  not. 
Did  you  loose  sight  of  them  before  they  got  out 
of  lit-cky  Ben's  stall?  Yes,  sir.  You  lost 
sight  of  him  directly  after  they  cleared  the  steps  ? 
Yes,  sir.  When  they  got  behind  the  jiillar,  how 
lar  did  they  come  from  the  foot  of  the  market 
house  steps  out  towards  the  end  of  Becky  Ben's 
stall;  belore  you  lost  sight  of  them?  They 
did  not  have  to  go  a  very  long  distance— just  a 
Jew  steps.  As  many  as  three  or  four  steps? 
Yes,  sir.  Now  during  the  time  they  were  go- 
ing those  three  or  four  steps  from  the  toot  of  the 
steps  or  to  where  you  lost  sight  of  them,  were 
you  looking  at  them  all  the  time?  I  looked 
at  them  as  long  as  I  could  see  thera?  Now  du- 
rim;-  that  time,  while  yon  were  looking  at  them 
between  the  steps  and  the  arch  of  the  market 
house  when  they  got  so  that  the  jullar  shut  out 
yiiur  view,  did  you  see  any  thing  unusual  occur  ? 
bfMr.  Tolar?  Anything  strange;  anything 
that  was  uoticablc?  No,  sir;  I  did  not.  Then 
you  saw  no  more  of  them  until  after  they  had 
turned  around  the  coruer  ot  the  main  arch? 
No,  sir.  Wlieu  they  turned  there,  you  were 
still  standing  with  your  feet  ou  that  post  ?  Yes, 
.'■n\       >Tovr  ".That  -,va3  the  first  thinu  that  attract 


cd  your  attention  after  they  had  turned  that  cor- 
ner upon  the  pavement?  I  heard  some  persons 
say  "rally."  That  was  the  11: st  thing?  Yes, 
sir.  As  soon  as  the  party  with  Archy  turned 
that  corner  then  yoii  heard  some  one  say  "rally"? 
They  said  it  as  thev  were  turning  the  corner. 
Well  then,  what  was  "the  next  thing?  Well,  I 
saw  'Mv.  Tohir  coming  up,  but  did  not  notice  of 
his  having  any  weapons;  I  saw  Monk  liave  his 
knife.  How  far  did  Archy  get  down  the  pave- 
ment before  he  struggled ;  before  he  made 
a  seufHe,  or  did  he  make  no  scuffle  at  all? 
I  didn't  notice  his  making  any  scuffle.  Now,  I 
want  to  know  of  you  whether  j'ou  were  looking 
closely  at  Archy,  I'rom  the  time  he  turned  that 
corner,  until  the  time  he  was  shot?  No,  sir,  I 
was  not  looking  at  him  all  tlie  time.  Some- 
times you  were  looking  at  him  and  sometimes 
looking  at  other  people"?  No,  sir,  I  was  not; 
I  was  looking  back  tov/ards  Mr.  Tolar  after  1 
heard  them  say  to  rally,  upon  him.  How  far 
had  Archy  got  down  the  pavement  belore  he 
was  shot  ?  He  got  right  against  the  arch. 
Against  which  arch  ?  Against  the  pillar. 
AVhich  pillar?  The  little  pillar.  The  pillar 
of  the  little  arch?  Yes,  sir,  right  on  the  cor- 
ner. Had  he  got  down  opposite  you  ?  Yes, 
sir,  just  about  opposite  me.  And  in  the  center 
of  the  i^avement?  VTes,  sir.  What  do  you 
mean  by  opposite  you?  If  any  one  was  to 
walk  along  and  get  against  me  in  front,  I  would 
call  that  opposite.  Which  way  were  you  look- 
ing at  the  time  ?  I  was  looking  up  in  Mr.  To- 
lar's  face,  then.  So  you  say  Archy  was  in  a 
stratght  line  between  that  little  post  and  the  cor- 
ner ot  the  market  house?  I  could  not  say  who, 
he  was  directly  straiglit,  because  I  didn't  notice 
particularly  enough  for  that.  What  is  your  im- 
pressions, that  he  was  a  little  further  down  or  a 
little  farther  back  than  that?  He  was  some- 
where along  against  the  arch.  Just  against 
the  little  post?  I  would  not  eay  for  certain 
point  blank.  Was  it  before  he  got  there  or  af- 
ter he  got  there  that  you  saw  Tolar  come  up  into 
the  crowd?  It  was  just  before  lie  got  right 
against  the  arch.  Could  you  see  Tolar  corao 
through  from  the  north  portion  of  the  large  arch? 
Yes,  sir.  Up  near  the  north  pillar?  Yes, 
sir.  Tolar  went  riglit  across  the  pavement? 
Yes,  sir.  Didn't  make  any  halt  at  all  ?  He 
did  halt  a  little  for  the  people.  You  saw  Tolar 
come  right  across  the  pavement?  He  didn't 
come  right  straight  across,  he  went  cat-a-corner- 
ed.  lie  went  across  the  pavement  and  off  the 
pavement?  Yes,  sir.  At  the  time  Tolar 
tired,  how  far  was  he  from  you?  He  was  two 
or  three  or  foar  steps.  Was  Tolar  oil'  the  pave- 
ment or  on  ?  He  Avas  off.  How  far  ofl  ? 
No  distance  to  be  mentioned.  Are  you  certain 
he  was  oil'  the  pavement  at  all  ?  Yes,  sir,  I  am 
certain  he  was  not  standing  on  the  pavement. 
And  he  was  only  two  or  three  steps  from  you? 
Yes,  sir.  How  did  Tolar  have  his  hands  when 
you  first  saw  him  start?  lie  had  one  hand  un- 
der his  shawl.  AVhat  was  he  doing  with  his 
left  hand  ?  He  was  swinging  his  left  hand. 
He  had  his  right  hand  under  his  shawl  ?  Yes, 
sir.  That  was  a  gray  shawl?  Yes,  sir. 
Was  the  shawl  pinned  or  fastened  in  any  way? 
I  could  not  say  certain  that  it  was,  I  dou't  know 
whether  it  was  or  not.  Did  you  notice  wheth- 
er it  was  caught  together  or  holding  together  up 
by  his  throat?  1  don't  recollect.  ""But  you 
are  certain  he  had  liis  right  hand  under  his  shawl 
at  his  left  side?  Yes,  sir.  And  he  came 
right  ui) — did  he  come  running  or  walking? 
Walking.  Walking  last  or  at  a  moderate  gait  ? 
He  juut  stepped  up  at  a  common  gait.  Until 
1k'  s- t  lYithiu  three  or  four  slcpr:  of  Bccbec " 
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Yc9,  sir.  Was  anybodj*  between  him  and  Bcc- 
boc?  When  1)0  was  coiiiinij  alon<;,  tlicrc  was 
Olio  man  tliat  I  noticed  being  between  tbeni, 
1  bathe  ])uslied  away.  Did  be  jnisli  anyl>ody 
else  i)nt*  of  the  way  ?  1  don't  know  tliat  lie 
did;  I  never  saw  him  push  but  one  person. 
And  when  liegot  up  there  he  pushed  that  person 
out  of  the  way?  Yes,  sir.  That  person  was  in 
front  of  him.  Yes,  sir.  Right  between  where 
he  stopped  when  he  fired,  and  where  Beebee  was 
when  he  was  shot?  .  Yes,  sir.  Could  you  sec  that 
was  Jim  Douu'his  ?  Yes,  sir.  Wbieli  way  was  that 
jierson  looiviiig:''  I  eaunot  tell  exactly,  I  was  not 
noticing  the  person,  I  was  noticing  liiui.  But  you 
iiid  to  notic(i  the  person  ;  whii'h  way  was  that  per- 
son looking?  I  don't  know  righliy  ;  I  could  not 
say  for  certain  which  way  the  person  was  look- 
ing. Don't  you  know  whether  he  was  looking 
back  atTolar?  1  don't  thin'i  he  was  ;  he  might 
have  been  looking  across  the  street.  Toiar 
came  up,  with  his  left  hand  ;  he  pushed  him  out 
of  the  way?  Yes,  sir.  Where  did  he  push 
him?        Some  where  about  his  shoulder.  Just 

shoved  him  one  side?  Yes,  sir.  Did  you  no- 
tice whether  he  turned  him  around  or  not  ?  I 
did  not,  sir.  Did  you  notice  ^^•hethe^  it  was  a 
smart  push  or  a  gentle  push  ?  I  never  noticed 
in  particular.  Which  way  did  he  push  him  :  by 
his  right,  or  to  his  left.**  As  he  walked  up,  ho 
pushed  him  to  his  left.  Now  at  that  time  you 
say  Tolar  drew  the  pistol  ?  He  didn't  walk,  I 
don't  think,  more  than  one  step  after  he  drew  the 
pistol  from  under    his  shawl.  So   he   drew  the 

pistol,  and  then  took  another  step  forward  ?  Yes, 
sir.  And  he  brought  the  pistol  up  how  ?  He 
thre.v  the  muzzle  (witness  represents  throwing  the 
muzzle  tirst  into  the  air,  aud  then  bringing  it 
down  to  a  level.)  Was  be  standing  straight  at 
the  time?  No,  sir.  Was  he  leaning  back- 
ward? No,  sir,  just  leaning  front  a  little.  Was 
the  pistol  pointed  straight,  or  was  it  pointed  down 
a  little.^  I  could  not  tell.  Was  Beebee  stand- 
ing straight  at  that  time?  I  don't  know,  sir. 
1  wasn't  noticing  Beebee  at  the  time.  You  had 
all  your  attention  directed  at  Tolar  ?  Yes,  sir. 
Was  there  anybody  between  yon  and  Tolar  at  that 
time?  No,  sir,  there  was  not.  So  it  was  a 
clear  open  view  ?  I  could  see  him.  Nothing 
to  obstruct  it  at  all  ?         No,  sir.  No  body  be 

twecn  him  and  Mr.  Tolar?  I  don't  know  that 
there  was  anybody  between  Tolar  and  Beebee,  on- 
ly the  man  h.^  bad  pushed  out  of  the  way.  And 
he  wasu't  between  him  then,  was  he  ?  No,  sir. 
Did  you  notice  who  was  on  Tolar's  left  hand  at 
the  time?  No,  sir,  1  did  not.  Where  was 
James  Douglass  ?  1  never  noticed  James  Doug- 
la.ss ;  I  thought  it  Vv'as  him  that  Captain  Tolar 
pushid  out  of  the  way.  What  became  of  him 
after  he  pushed  him  out  of  the  way  ?  Who  ever 
it  was  he  pushed,  he  stood  there.  Stood  on  To- 
lar's left  ?  Yes,  sir.  So  he  was  the  only  man 
near  to  Tolar  on  his  left  ?  Yes,  sir.  You  are 
certain  about  that?  'S'es,  sir.  Was  there  a 
crowd  around  Tolar,  or  was  Tolar  sort  of  outside 
the  crowd  ?  At  the  time  he  shot  the  man,  all 
crowded  up  pretty  much  bi^hind  him.  Behind 
him  on  the  pavement,  or  cff ?  Some  were  on, 
some  oil,  and  some  were  under  the  market.  AVell, 
was  the  crowd  up  near  to  Tolar,  or  was  he  in  ad- 
vance of  the  crowd  ?  They  were  up  near  to 
him.  How  far  ofl"  was  the  nearest  one  from  him? 
I  don't  know,  sir,  rightly.  Now,  John,  can  you 
give  us  the  name  of  a  single  man,  just  one,  white 
or  black,  that  was  standing  there  in  the  crowd  at 
the  time  the  pistol  was  fired  ?  Yes,  sir.  Just 
give  it  to  us.  Pat.  Evans  was  one.  Where 
W.-IS  he  standing  ?  He  was  standing  up  against 
the  arch.  VVhich  arch  ?  The  small  arch,  he 
bad  passed  ia   and  got  up  with  his  back  against 


the  arch.  Against  which  side  of  the  arch,  the 
south  east  side  ?  Ves,   sir.  \  ou  are  sure 

that  he  wa.s  down  there?  Yes,  sir.  You  say 
he  was  standing  there  when  the  pistol  fired?  I 
could  not  tell  you  for  certiin.  That  is  what  I 
ask  you  for;  how  long  before  that  did  you  see 
him  standing  there?  It  was  after.  How  long 
afterward.s  ?  Bv  the  time  I  could  get  in  to  look 
at  the  boy  J  saw  Pat.  I  repeat  the  question  : 
can  you  give  me  the  name  of  a  single  perj^on, 
white  or  colored,  that  was  standing  there  in  that 
crowd  at  lli'^  time  the  pistol  that  was  tired,  except 
Tolar?  Monk  was  th're  for  one  I  am  certain. 
Whore  was  Monk  at  that  tim>  ?  lie  was  in  the 
crowd,  but  to  tell  you  rightly  where  he  was,  I 
could  not.  You  didn't  see  him  at  the  time  the 
pi>tol  wa."  lired?  No,  sir,  not  at  that  time,  but 
1  saw  him  so  shortly  afterwards  that  I  liuew  he 
could   not   have  { ot   out  of  the   crowd.  You 

haven't  told  me  the  name  of  a  single  person  who 
was  about  there  at  the  time  the  pistol  was  fired? 
I  told  you  Monk  ivas  there.  (iive  me  another 
if  you  think  you  have  proved  Monk  was  there. 
Robert  Simmons  was  another.  Now  tell   us 

wlierc  Robert  was?  He  stood  right  out  behind 
him,  so  that  Robert  was  right  there  between  the 
coiner  of  the  market  house  and  Davis'  corner  ? 
Some  where  aloDg  out  ia  that  quarter,  sir.  How- 
far  was  Robert  behind  him?  I  could  not  tell 
you,  sir.  Was  he  two  or  three  feet;  could  you 
have  turned  around  and  touched  him  ?  No,  sir. 
Just  point  out  something  to  show  how  far  off  he 
was  from  you.  He  was  in  speaking  distance. 
That  might  be  fifty  yards;  as  far  as  the  Judge  Advo- 
cate? Further.  As  far  as  that  pillar  ?  Ireckoa 
he  was,  (about  twenty-five  feet. )  Was  Robert  Sim- 
mons standing  behind  you  and  about  twenty-five 
feet?  Yes  sir.  And  he  was  back  of  you?  Yes,  sir. 
Now  tell  us  another  one.*"  I  believe  that  is  all 
that  I  can  recollect,  sir.  You  can  recollect  no 
one?  No,  sir.  I  don't  mean  to  your  front; 
either  to  your  right,  or  to  your  left,  or  rear ;  any 
Avhere;  another  man  that  was  in  that  crowd  at 
that  time?  That  is  all  I  recollect,  sir,  now. 
Was  Monk  there,  did  you  say  ?  Yes,  sir,  he  was 
there.  And  as  for  Simmons,  you  are  certain 
he  was  there  ?  Yes,  sir,  for  I  heard  his  voice. 
Because  ho  was  behind  you,  and  you  could  see 
him  ?  I  didn't  see  him ;  I  only  heard  his  voice. 
What  did  he  say  ?  He  was  talking  to  some 
persons ;  I  dou't  know  rightly  who.  "  What  dhl 
he  say;  nue  word  he  said?  I  don't  recollect 
nary  a  word  that  he  said,  but  I  heard  his  voice 
behind  me.  Did  you  see  John  Armstrong  there? 
I  did  not,  sir,  not  till  after  he  was  killed. '  Where 
did  you  see  him  then?  After  1  passed  Mr. 
Phillips,  I  went  over  to  the  corner  store,  Mr. 
Taylor's  store,  and  came  back,  and  John'Arm- 
stroiig,  Sam  Toomer  and  several  others  were  thei'e 
That  was  some  time  afterwards  ?  Yes,  sir. 
Did  you  see  any  thing  of  James  McNeil  there  ? 
No,  sir,  I  dou't  recollect  that  I  did.  Did  you 
see  any  thing  of  Calvin  Hunter  there  at  the  time 
of  the  shootfng?  No,  sir,  I  saw  him  just  before 
the  boy  came  down  the  steps,  passing  by  there, 
but  didn't  see  him  after  the  boy  was  shot.  I 
iiiuan  at  the  time  the  boy  was  shot,  did  vou  see 
him  then?  No,  sir,  I  didn't.  Did  you  see 
young  Leary  there?  No,  sir.  Nor  Sam  Toomer? 
Not  until  afterward.  You  saw  no  person  there 
at  the  time  the  shot  was  fired  except  those  you 
have  named?  No,  sir.  Now,  as  soou  as 
Tolar  fired  the  pistol  you  saw  the  fiash?  Yes, 
sir.  You  saw  the  smoke?  Yes,  sir.  You 
are  certiin  it  was  that  pistol  that  was  fired  ?  Yes, 
sir.  Then  what  did  he  do  ?  He  went  oil  from 
the  crowd.  Which  way?  I  could  not  say, 
sir.  What  did  ho  do  with  the  pistol  ?  I  don't 
know,  sir.       "W'hicli  vmy  did  Uc  turn?       Ho 
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turned  right  straight  around.  Did  he  turn  to- 
ward the  market  house,  or  the  other  way  ?  I 
could  not  tell,  sir;  I  didn't  notice,  but  I  uoticed 
Jie  was  gone  out  of  the  crowd  shortly  afterwards. 
You  didn't  see  what  he  did  "with  the  pistol?  No, 
sir;  when  he  fired,  it  went  down  into  the  crowd, 
and  I  didn't  see  it  any  more.  Why  was  it  your 
whole  attention  was  drawn  toward  Mr.  Tolar  be- 
fore he  drew  the  pistol  ?  Because  I  saw  him 
have  it  in  his  hand  under  the  shawl.  You  saw 
the  pistol  before  he  drew  it?  No,  sir,  I  didn't. 
Was  your  attention  attracted  towards  him  merely 
because  he  had  his  hand  under  his  shawl  ?  Yes, 
sir,  if  a  man  was  to  have  his  hand  under  his  shawl 
standing  up  in  the  crowd  of  course  you  would 
notice  him,  it  would  be  a  little  more  curious  than 
any  one  else.  How  large  a  shawl  was  it  ?  It 
was  a  good  large  shawl.  Was  there  another 
man  there  in  that  crowd  before  Tolar  drew  his 
pistol  that  had  a  shawl  on  except  Tolar  ?  I 
never  noticed  any  other  one,  sir.  Was  tliere  no 
man  there,  that  you  noticed,  that  had  a  shawl  on, 
or  his  hand  under  his  shawl  ?  No,  sir.  So 
that  was  the  only  reason  why  your  attention  was 
drawn  to  Tolar  before  he  drew  the  pistol,  because 
he  had  his  hand  under  his  shawl?  Yes,  sir. 
And  there  was  no  other  reason?  No,  sir. 
Nothing  in  his  manner  ?  No,  sir.  Nothing 
in  his  coming  up  ?  No,  sir.  And  no  other 
reason  in  the  world  except  that  he  had  his  hand 
under  his  shawl  that  attracted  your  attention  ? 
No,  sir.  Do  you  know  Tolar?  I  have  been 
knowing  him  for  a  year  and  better.  Were 
there  not  other  men  in  the  crowd  that  you 
Ijad  known  as  long  as  Tolar,  and  longer?  Yes, 
sir;  there  was  other  men  that  I  knew  longer. 
And  there  was  no  other  man  in  the  crowd  that 
you  noticed  at  all,  except  Tolar  ?  I  just  notic- 
ed several,  but  then  I  didn't  pay  any  particular 
notice  of  any  of  them.  You  didn't  take  suffi- 
cient notice  of  them  to  remember  them  ?  No, 
sir.  You  say,  shortly  alter  the  shooting;  al- 
most as  soon  as  the  firing  was  done,  that  you 
pressed  up  into  the  crowd  to  see  the  boy  ?  Yes, 
sir.  And  he  was  lying  then  upon  the  pave- 
ment? Yes,  sir.  That  you  then  made  your 
way  out  of  the  crowd,  and  as  soon  as  you  did, 
jou  saw  Sam.  Phillips  with  a  pistol  iu  his  hand  ? 
Yes,  sir.  Which  hand  did  he  have  the  pistol 
in  ?  In  his  right  hand.  And  his  right  hiind 
•was  down  by  his  right  leg.^  Yes,  sir.  Was 
Le  doing  anything  with  the  pistol?.  Not  a 
thing.  Was  he  saying  anything  about  the  pis- 
tol ?  No,  sir.  Did  you  hear  him  say  a  word 
to  nobody.  I  did  not,  sir.  Did  you  hear 
anybody  say  a  word  to  him  ?  No,  sir ;   not  at 

the  time.  He  was  just  standing  thei-e  with  the 
pistol  iu  his  right  hand?  Yes,  sir.  You  saw 
that  pistol  ?  I  just  looked  at  it  as  I  walked  by 
him — 1  didn't  stop  to  notice  it.  Did  you  see  it 
sufficiently  well  to  be  sure  it  was  not  a  small  pis- 
tol? Yes,  sir.  One  of  these  small  pocket 
pistols?  xes,  sir.  Looked  like  a  four  or 
live  shooter  .^  Yes,  sir.  You  spoke  just  now 
of  something  about  the  length  of  it ;  was  it  five 
inches  long  ?  I  guess  so.  How  many  inches 
do  you  think  it  was,  five  or  six  or  seven  ;  don't 
you  think  it  was  longer  than  seven?  It  might 
have  been ;  1  could  not  say  it  was  any  longer. 
Take  eight  inches;  do  you  think  it  was  longer 
than  eight  inches?  I  don't  think  it  was. 
Can't  you  say  nine  inches?  It  might  have  been 
nine,  but  I  don't  think  it  was  nine.  Will  you 
undertake  to  swear  it  was  not  nine  inches  long  ? 
No,  sir;  I  would^iyt^.  Will  you  swear  it  was 
■jj^t  ten  incljg  long?  '  Yes,  sir ;  I  will  swear  it 
wasi]f't\^^lve  inches  li  ong.  Will  you  swear  it 
wasn't  ten  inches  lokng?  I  don't  know,  sir 
about  that;  1  would  noCVgwear  about  it,  ul  course. 


But  you  are  willing  to  swear  it  was  not  twelve 
inches  long?  Yes,  sir.  The  whole  pistol? 
Yes,  sir.  Do  you  remember  how  it  was  mount- 
ed whether  it  was  brass  or  silver  or  steel  mounted? 
No,  sir;  I  didn't  notice  it  particularly.  Did 
you  see  Mr.  Phillips  hold  it  up?  No,  sir. 
You  didn't  hear  him  say  "  look  at  my  pistol,  it 
hasn't  been  shot  off."  ?  No,  sir.  You  heard 
nothing  of  it  ?  No,  sir.  Where  did  Phillips 
go  with  the  pistol  after  you  saw  him  ?  I  don't 
know  where  he  went,  sir.  Where  did  you  go 

after  you  saw  the  pistol  in  Phillip's  hand  ?  I 
went  over  to  Mr.  Taylor's  store,  and  stopped 
there  a  few  minutes,  and  come  back  to  the  mar- 
ket again ;  and  I  never  saw  Mr.  Phillips  any 
more  after  that. 

Re- direct  Examination  by  the  Counsel  for  the 
prosecution? 

You  say  you  haven't  been  much  accustomed  to 
measuring  ?  No,  sir.  How  many  inches  do 
you  think  that  tape  is  ?  It  might  be  twenty- 
four  (tape  measures  two  feet  eight  inches.)  Tell 
me  how  long  do  you  think  twelve  iuehes  is  oq 
that  tape.? 

(Witness  measures  ofl  eleven  and  three  eighth 
inches.) 

Show  how  long  one  inch  is  ? 

(Witness  measures  off  one  inch  and  a  quarter.) 

Counsel  for  the  prosecution  said  :  "  I  mearly 
wished  to  shov/  how  inaccurate  Avitness'  guesses 
were  in  reference  to  the  length  of  pistols.'' 

How  long  do  you  suppose  the  barrel  of  Mr, 
Phillips  pistol  was  by  this  tape  ? 

(Witness  measures  off  five  and  one  fourth 
inches.) 

How  long  was  the  stock? 

(Witness  measures  off  four  and  three-eighth 
inches,  making  the  total  length  of  the  pistol  about 
nine  and  a  half  inches  ) 

Did  you  see  Phillips'  pistol  well  ?  I  just  had 
one  look  at  it.  And  your  opinion  is  formed 
from  that?  Yes,  sir.  Y"ou  think  Tolar's  pis- 
tol was  bipger  than  that?  Yes,  sir;  it  was  a 
larger  pistol  than  that.  The  Counsel  for  de- 
fence has  asked  you  who  you  saw  at  the  time  To- 
lar fired  the  pistol ;  did  you  see  any  body  at  the 
very  moment  the  pistol  was  fired?  Nobody  ex- 
cept him.  Your  eyes  were  fi.xed  upon  him  at  the 
time?  Yes,  sir.  It  is  impossible  for  you  to 
say  that  you  saw  anybody  else  at  that  moment  ? 
Yes,  sir.  You  saw  a  man  about  firing  a  pistol, 
and  you  looked  at  him  until  the  pistol  fired  ? 
Yes  sir.  Didn't  you  think  the  pistol  was  about 
to  fire,  when  you  saw  it  pointed  out?  Yes,  sir. 
Didn't  you  think  it  was  about  to  fire  at  Archy  ? 
Yes,  sir.  Were  you  alarmed  at  the  moment  ? 
Y''es,  sir,  it  sort  of  frightened  me.  It  shocked 
you?  Yes,  sir.  Y'our  attention  was  drawn 
by  that  ?  Y'es,  sir.  You  saw  nobody  else  at 
that  time  ?  No,  sir.  Immediately  afterwards 
and  immediately  before,  you  had  seen  some  men? 
Yes,  sir.  At  this  instant,  you  could  not  see  any- 
body else?  No,  sir.  Now,  did  you  see  To- 
lar's  pistol  better  than  you  saw  Phillips'  pistol  ? 
Yes,  sir,  I  did  ?  You  saw  it  better  ?  Yes,  sir. 
You  say  that  was  a  big  pistol  ?  Yes,  sir.  How 
long  do  you  think  that  was  on  the  tape  ?  (Wit- 
ness measures  otf  sixteen  inches.)  You  swore 
positively  just  now  that  Phillip's  pistol  was  not 
twelve  inches  long?  No,  sir,  I  didn't  swear 
that.  I  said  I  thought  I  could  swear  it  was  not, 
but  I  didn't  do  it,  I  understood  you  to  say  so. 
No,  sir,  I  didn't;  1  said  I  would  not  be  willing  to 
swear  either  way.  I  understand  you  will  swear 
to  no  length  ?  No,  sir.  That  you  make  an 
estimate  ab^ut  it;  you  have  a  .strong  opinion,  but 
as  to  swearing  positively,  you  can't  do  it  ?  No, 
sir.  You  have  been  asked  what  attracted  your 
attention  to  Tolar  more  than  anybody  else  ?    You 
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said  because  he  bad  his  hand  in  his  breast;  did  he 
hare  his  band  in  his  breast  when  you  first  saw 
him  ?  Yes,  sir.  And  you  think  that  teas 
what  attracted  your  attention  to  Jiim  ?  Yes, 
sir.  Was  the  "crowd  pretty  noisy  at  the  time 
you  first  saw  Tolar?  Had  you  heard  this  expres- 
sion, "rally,  boys"?  No,  sir.  Did  you  sec 
Tolar  first,  or  hear  somebody  say  "  rally,  boys  "? 
I  saw  Mr.  Tolar  before  I  heard  that  expression. 
And  be  had  his  hand  in  Ins  breast  then?  Yes, 
sir.  Are  you  certain  about  that,  which  you 
heard  first?  Y'cs,  sir,  I  didn't  particularly  no- 
tice him  as  much  then  as  I  did  after  hearing^  the 
word.     I  saw  him  come  walking  up.  You  saw 

him,  and  immediately  or  shortly  afterwards  you 
heard   the   word  rally  ?  Shortly    afterwards. 

Then  you  saw  him  move'  Y'es,  sir.  Didyouespect 
any  mischief  from  him  when  you  saw  him  mov- 
ing ?  No,  sir.  I  could  not  tell  much  about  it. 
You  were  beginning  to  bs  suspicious  that  some- 
thing was  going  to  happen  ?  Y'es,  sir,  by  seeing 
Monk  with  his  knife  trying,'  to  cut  at  him.  You 
say  Tolar  was  iu  the  crowd  with  his  risjht  hand  in 
his  breast;  you  saw  Monk  make  at  this  man  and 
cut  with  his  knife ;  you  saw  the  man  with  his 
knife  in  his  breast,  moving  through  the  crowd  to- 
wards the  prisoner  ?  Yes,  sir.  And  that  at- 
tracted your  attention  you  say  ?  Yes,  sir.  And 
after  this  circumstance,  you  looked  at  him  until 
he  had  fired  ?  Y'es,  sir.  Didn't  you  look  at 
Monk  when  you  saw  him  making  at  him  with  a 
knife?  No,  sir.  Didn't  that  attract  your  at- 
tention, too  ?  I  didn't  notice  him  at  all,  he  was 
pushed  back.  "U'here  did  you  say  Tat  Evans 
was  ?  Standing  against  thewall.  Just  after 
you  had  gone  up,  and  looked  at  the  prisoner? 
Y'es,  sir.  Against  the  wall  of  the  market  house 
or  the  arch  ?  The  arch.  Which  arch  do  you 
mean,  the  small  arch  at  the  corner  ?  Yes,  sir. 
In  the  opening  ?  No,  sir,  he  was  standing  with 
his  back  against  the  brick  wall.  My  meaning 
of  the  arch  is  the  opening  in  the  wall  that  you  go 
through,  he  was  not  standing  in  the  opening  ? 
No,  sir.  Against  the  bricks  between  the  little 
and  big  opening  ?  Against  the  little  opening. 
Which  side  was  be  on,  the  side  that  is  nearest  to 
the  big  opening  ?  No,  sir.  The  side  next  to 
the  corner  ?  Yes,  sir.  You  say  Pat  Evans 
was  standing  there  when  you  saw  fiim  ?  Yes, 
sir.  That  was  after  the  pistol  was  fired,  and 
the  man  was  down  ?  Yes,  sir.  Y''ou  said  Bob 
Simmons  was  standing  about  twenty  five  feet 
from  you?  Yes,   sir.  He    was    behind 

^ou?  Yes,  sir.  Did   you  see    him    be- 

Ibre  or  after  you  wont  up  to  the  dead  body  ? 
I  saw  him  when  I  went  to  the  dead  body. 
Was  he  standing  out  there  when  you  saw 
him  ?  I  heard  him  speak    to  some  person. 

So  your  opinion  was  from  the  sound  of  bis  voice, 
or  did  you  see  him  ?  No,  sir.  Y''ou  didn't  see 
him  ?  No,  sir,  not  until  afterwards.  Y"ou 
heard  a  voice  that  you  thought  was  his,  and  you 
think  it  was  twenty-five  feet  oflf?  Y'es,  sir.  I 
udderstand  you  to  say  you  didn't  see  him  at  all? 
I  never  saw  him  till  after.  You  saw  him  after 
Beebee  was  shot?  Y'es,  sir.  Where  was  he 
standing  when  you  saw  him?  He  was  standing 
looking  at  the  boy.  But  you  had  heard  his  voice 
before  ?  Yea,  sir.  Almost  at  the  time  of  the 
shooting  ?  Yes,  sir.  Y'ou  say  you  didn't  see 
Armstrong  there,  for  how  long  after  the  shootmg  ? 
I  saw  him  in  a  short  while  afterwards.  Had  you 
walked  away  ?  I  had  walked  around  the  street 
and  back._  Let  me  see  if  I  understand  you :  af- 
ter this  pistol  was  fired  you  immediately  pursued 
vour  way  in  the  crowd  and  saw  the  dead  man,? 
Yes,  sir.  Y'ou  turned  off  and  went  out  of  the 
crowd,  and  went  across  the  street?  Yes,  sir. 
Did  you  go  aU  the  way  across  to  the  next  pave- 


ment? Yes,  sir.  Where  did  you  go  to  across 
the  pavement?  To  Mr.  Taylor's.  Didn't  yon 
say  you  had  seen  Tom  Monroe  and  William  Smith 
that  day?  Yes,  sir.  What  time?  Before 
Beebee  come  down.  Were  yon  taken  up  by 
Colonel  Curwjn  for  anv  otl'ense,  or  by  any  ot  his 
troops  ?  No,  sir.  "You  were  not  even  taken 
up  ?  No,  sir.  Nor  any  charge  against  you 
that  you  ever  heard  of?  No,  sir,  our  folks  bad 
a  false  charge  against  me.  How  long  ago  was 
that  ?  Y'ear  before  last.  Were  you  ever  tried 
for  that  ofifense,  I  don't  ask  you  what  the  charge 
was  ?  No,  sir.  Have  you  ever  been  convicted 
at  all.?  No,  sir.  The  charge  was  a  false  one? 
Yes,  sir. 

The  Counsel  for  the  accused  said  he  would  like 
to  cross-examine  the  witness  on  the  subject  just  in- 
troduced; 

The  Counsel  for  the  prosecution  said  the  subject 
was  not  a  new  one,  but  one  opened  by  the  Counsel 
for  the  accused. 

The  Counsel  for  the  accused  said  he  desired  to 
ask  the  witness,  if  the  Court  pleased,  in  reply  to 
the  questions  asked  by  the  prosecution,  that  he 
had  been  taken  up  by  oar  people  upon  a  false  accu- 
sation. I  desire  to  ask  him  whether  be  was  pun- 
ished ;  what  that  accusation  was,  and  -vrhat  the 
punishment. 

The  Commission  granted  tlie  request  of  the 
Counsel  for  the  accused  to  cross-examine  the  wit- 
ness on  that  subject,  but  instructed  the  witness 
that  be  was  at  liberty  to  refuse  t )  answer  any 
question  that  would  tend  to  criminate  himself. 

Re -cross-examination  by  the  Counsel  for  the  ac- 
cused : 

What  was  that  charge  upon  which  you  were 
taken  up  ?  About  some  money  between  me  and 
Mr.  Bunn.  How  were  you  punished  ?  They 
didn't  punish  me  at  all.  That  is  the  only  time 
you  have  been  taken  up  ?        Yes,  sir. 

Re-direct  examination  resumed,  by  the  Counsel 
for  the  prosecution  : 

Were  you  ever  tried  at  all  ?  Yes,  sir.  Be- 
fore whom?  Mr.  Robert  Awel.  He  is  a  Jus- 
tice of  the  Peace?  Y'es,  sir.  You  were  not 
subjected  to  any  punishment  at  all?  No,  sir,  he 
did  say  there  was  to  have  been 
some  punishment  put  upon  me,  but  then 
he  said  if  I  would  pay  it,  it  would  be  all  right. 

Rc-cros3  examination  resumed,  by  the  Counsel 
for  the  accused : 

He  said  if  you  paid  it  it  would  be  all  right? 
Yes,  sir.        And  you  did  pay  it  ?        Yes,  sir. 

John  Daley,  a  witness  lor  the  prosecution, 
having  been  first  duly  sworn,  testified  as  follows: 

Examined  by  the  Counsel  for  the  prosecution  : 

What  is  your  name?  John  Dalej'.  Do 
you  go  by  any  other  name  ?  No,  sir.  Are 
you  ever  called  John  Tyler?  I  have  often  been 
called  John  Tyler.  Do  you  live  in  Fayette- 
ville?  .Yes,  sir.  What  is  your  business ?  I 
am  a  sexton,  sir.  Did  you  bury  Archy  Beebee  ? 
Yes,  sir.  Who  ordered  you  to  bury  him?  The 
Sheritf  sent  for  me,  sir.  How  long  did  you 
bury  him  after  he  was  killed  ?  The  next  day, 
sir.  Do  you  remember  what  day  you  buried 
him?  On  twelfth  day  of  the  month,  sir.  The 
Sheriff  ordered  you  to  do  it?  Y'es,  sir.  Did 
the  Sheriff  pay  you  for  it  ?  He  gave  me  _  three 
dollars  a  few  days  afterwards.  Was  it  for 
that?  He  never  said,  sir,  he  just  gave  me 
the  money.  What  day  was  it  the  Sheriflf  gave 
you  the  three  dollars  ?  It  was  the  eighteenth 
of  the  month,  sir.  Did  yoii  ever  have  any  talk 
with  Mr.  Tolar,  about  it,  or  did  he  ever  say  any- 
thing to  you  about  it  ?  We  met  one  day  on  the 
pavelnent  Was  that  after  the  Sheriff  paid 
you?  About  a  week,  sir.  Where  was  that, 
iu  tUe  town  of  Fayettevjlle  ?       Yes,  sir.     What 
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part  ot  the  town?  Down  near  the  market,  be- 
tween Mr.  Banks  and  Mr.  Kyles.  About  a 
week  after  the  Sherilf  had  j^ivon  you  tlic  three 
dollars  ?  Yes,  sir.  What  oecurred  then.? 
He  said  "Boy,  did  you  bury  that  boy  V"  I  said 
"Yes,  sir."  He  said  "I  suppose  I  owe  you 
something?"  I  never  said  auytliins;,  and  lie 
jjave  me  two  dollars.  Was  tluit  all  that  passed 
between  you  ?  He  asked  me  if  that  satislied 
me.  I  said  I  was  satisfied  with  what  the  Sherilf 
gave  me.  Is  that  all  the  couversatiou  ?  That 
was  all  we  had,  sir. 

Cross-examination  by  the  Counsel,  for  the  ac- 
cused : 

When  were  you  summoned  in  this  caseV 
Last  Monday.  Wlio  have  you  ever  told  about 
this  matter  before  you  were  summoned  ?  I 
don't  recollect,  sir;  tliere  were  several  people 
iisked  me  about  it.  Before  yoii  were  summon- 
ed? Yes,  sir.  Who  had  told  you  about  this 
matter — name  them.  John  Armstrong  was  one 
person,  sir.  When  was  that  ?  He  asked  me 
some  three  or  four  weeks  ago.  After  John 
got  back  from  Raleijj'h,  or  before  ?  It  was  be- 
fore he  come  to  Kuleigh.  He  come  up  and 
asked  you  about  it?  Yes,  sir.  He  was  the 
first  one?  No,  sir,  lie  was  not  the  first  one. 
He  was  one?  He  was.  Who  was  another? 
Ivobert  Simmons  asked  me  if  I  got  pay  for  it. 
How  long  ago  did  Robert  Simmons  ask  you  about 
it  ?  I  don't  know,  sir ;  it  was  shortly  afterwards. 
Before  Simmons  had  returned  from  Raleigii  ? 
It  Avas  before  he  come  to  Raleigh.  Who  was 
another  ?  She  was  a  woman — T  don't  recollect 
her  name— she  lives  around  by  Mrs.  Welches. 
A  white  woman  or  a  colored  woman  ?  A  col- 
ored woman,  sir.  That  was  there?  Yes, 
sir.  Anybody  else?  Not  that  I  can  recollect. 
So  you  remember  having  told  it  to  these  three- 
John  Armstrong,  Robert  Simmons,  and  a  colored 
■woman  whose  name  you  don't  know?  Yes, 
sir.  Were  you  acquainted  with  Capt.  Tolar 
before  that  time  ?  Iliad  saw  him,  sir;  before 
then.  Did  you  have  any  acquaintance  with 
him?  No,  sir;  not  before  that  time.  Tolar 
had  never  spoken  to  you  about  this  matter,  had 
he;  before  the  time  you  speak  of?  No,  sir; 
not  about  that  matter.  Had  he  ever  spoken 
to  you  about  any  matter  ?  Not  that  I  can  re- 
collect. ^\  as  Tolar  at  the  funeral?  No,  sir; 
if  he  was  I  didn't  see  him— I  don't  recollect  see- 
ing any  white  persons  there.  And  you  were 
brougiat  up  by  the  sheriff  to  bury  him  ?  Yes, 
sir.  And  the  sheriff  paid  you  three  dollars? 
Yes,  sir.  What  is  your  usual  charge  lor  bury- 
ing the  dead  ?  Three  dollars  is  the  price  for  dig- 
ging the  grave.  That  is  all  you  did  ?  Yes, 
sir.  And  the  sheriff  paid  you  three  dollars? 
Yes,  sir.  Did  he  ask  you  what  the  charge  was  'i 
No,  sir,  he  didn't  askjme.  The  sheriff  didn't 
tell  you  what  he  was  paying  you  thejhree  dollars 
for ?  No,  sir.  Don't  you  know  itwas  for  that 
service?  I  know  he  didn't  owe  me  anything 
else.  And  you  say  a  week  afterwards  Tolar  met 
you,  where?  Between  Banks'  and  Kyks,  on 
the  pavement  that  goes  across  there.  Did  he 
call  you  by  name  ?  No,  sir,  he  just  said  "boy." 
Now  give  us  the  exact  language  of  Tolar.  "  lioy 
did  you  bury  that  boy,"  says  1  "  yes,  sir."  Was 
that  the  only  boy  yuu  had  buried?  No,  sir. 
During  that  week  had  you  buried  any  ?  No,  sir. 
How  long  was  it  alter  the  burial  of  Archy,  that 
Tolar  met  you?  It  was  a  week  afterwards. 
It  was  a  week  after  the  sherilT  paid  you,  you  said? 
Yes,  sir.  So  it  was  some  ten  or  twelve  days 
after  yoii  buried  Archy  ?,  Yes,  sir.  Had 
you  buried  any  others  ia  those  ten  or  twelve 
days?  No,  sir;  on  the  day  it  was  done  I  was 
digging  a  grave.       You  had  buried  boys  before 


that  time?  Yes,  sir.  And  Tolar  just  come 
up  to  you  and  said:  "Boy  did  you  bury  that 
boy?"  Yes,  sir.  He  didn't  call  the  name  of 
the  boy  ?  No,  sir.  He  didn't  say  any  thing 
about  the  name,  and  you  told  hiQiyouhadliuried 
him  ?  Yes,  sir.  He  didn't  ask  you  the  charge, 
or  ask  you  whether  you  had  been  paid,  or  ask 
jou  anj'  tiling  else  ;  he  just  paid  you  the  two  dol- 
lars ?  Yes,  sir,  he  paid  me  two  dollars.  Did 
he  have  the  two  dollars  loose  in  his  pocket,  or 
did  he  get  it  out  of  the  pocket  where  there  was 
more  mouej',  or  did  he  have  to  get  it  out  of  a 
pocket  book  ?  He  got  it  out  of  a  pocket  book 
where  there  was  some  other  money.  Was  it  a 
two  dollar  bill  ?  Yes,  sir.  So  he  took  it  out 
of  his  pocket  book,  and  he  had  other  bills  there  ? 
Yes,  sir.  Did  you  see  whether  he  had  any  one 
dollar  bills  ?  No,  sir,  I  never  noticed  that. 
Did  you  sec-  any  other  bills  at  all,  but  that  two 
dollar  bill  ?  I  noticed  some  five  dollar  bills 
there.  Did  yau  notice  any  other  two  dollar 
bills?  No,  sir.  You  never  made  any  demand 
on  him  at  all  for  pay  ?  No,  sir,  I  didn't  know 
he  had  to  give  any  to  me.  lie  then  asked  you  if 
that  satisfied  you  ?  Yes,  sir.  And  you  told 
him    you    were    satisfied   before?  Yes,    sir. 

Whose  grave  was  that  you  dug  the  day  you  hur- 
ried Beebee  ?  A  child  of  James  Mclntyres. 
Where  did  he  live  ?  He  lived  down  in  one  of 
Mrs.  Utley's  houses.  Where  is  Capt.  Tolar  ? 
He  is  here.  Point  him  out?  There  he  is 
with  specks  on. 

Re-direct  examination  by  the  Counsel  for  the 
prosecution  : 

How  many  times  had  you  seen  Capt.  Tolar,  in 
your  life,  before  he  paid  you  that  two  dollars  ?  I 
could  not  tell,  sir,  1  saw  him  numbers  of  times. 
And  you  knew  that  man  who  was  called  Capt.  To- 
lar."^ knew  who  was  called  Air.  Tolar.  And 
that  is  the  man  who  paid  you  the  two  dollars  ? 
Yes,  sir.  IS' o  sort  of  doubt  about  that?  No, 
sir,  that  is  the  man.  Did  he  have  on  his  specta- 
cles that  day?  I  disrecollect  whether  he  had  on 
his  specks  or  not.  Mr.  Fuller  asked  you  if  you 
didn't  understand  that  that  three  dollars  the  Sher- 
ilf paid  you.  was  paid  you  for  burying  the  body  ? 
That  is  what  I  thought  that  day.  Didn't  you 
understand  that  the  two  dollars  paid  you  by  Tolar 
was  for  burying  the  same  body  ?  Yes,  sir.  Now, 
this  child  you  were  digging  tlie  grave  of  the  day 
before,  was  it  a  boy  child  or  a  girl  child?  It  waa 
a  boy  child.  How  big  a  grave  was  it  ?  The 
child  wai  about  tliree  years  old.  And  vou  say 
you  didn't  dig  any  other  grave  between  the  time 
you  digged  Bi>ebee's  grave,  and  the  time  you  saw 
Capt.  Tolar  and  he  gave  you  the  money?  No, 
sir.  No  other  grave  ^  No,  sir.  Let  me 
have  that  conversation  again  that  you  had  that 
day  with  Capt.  Tolar ;  you  met  him  on 
this  little  side  walk,  and  he  said  "Boy,  did  you 
bury  that  boy,"  is  that  it?  Yes,  sir.  And 
vou  told  him'what?  I  told  him  I  did.  Then 
what  did  he  say  ?  1  suppose  I  owe  you  some- 
thing. What  did  you  say  ?  I  never  said 
"Yes,  sir,"  and  I  never  said  "  No,  sir."  Did  he 
have  his  pocket  book  in  his  hand.^  Ne,  sir. 
He  took  it  out  before  he  gave  you  the  money? 
Yes,  sir,  and  he  gave  me  a  two  dollar  bill,  and 
asked  me,  "does  thut  satisfy  you,"  and  I  said,  "  I 
was  satisfied  with  what  the  sherilf  gave  me,  '  and 
he  said  "  Did  the  sheriff  give  you  some  ?"  and  he 
walked  on.  Is  that  all  ?  Yes.  sir.  So,  I 
understand  that  he  knew  the  sheriff  had  paid  you  ; 
you  were  not  trying  to  cheat  him?  No.  sir,  I 
"didn't  know  anything  about  getting  any _  from 
him.  You  saw  him  have  other  money  in  bis 
purse?  Yes,  sir.  Was  there  anything  pecu- 
liar about  this  two  dollar  bill?  Nothing,  only 
one  end  of  it  was  split,  sir.       You  say  you  have 
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told  certain  persons  about  this  conversation  you 
had  with  Tolar.  Yes,  fir.  Tliey  asked  mo  did 
I  get  paid  for  it.  Did  you  gst  pay  for  burying 
Beuboe,  is  that  what  thuy  asked  vou  y  Ye?,  sir. 
What  dill   y(  u  tell   theiuV  Yea.  Did  they 

ask  you    who  paid    you?  Yes,    sir.     Rob- 

ert Siiiiinons  asked  ine  who  paid  me,  and  I 
told  him  the  slu'iiff  had  given  me  some  ni0- 
ney,  and  Mr.  Tolar  had  given  ine  some  money. 
T)id  you  tell  John  Armstrong  the  same  thing V 
Yes,  sir.  And    this    woman?  Yes,    sir. 

Do  you  remember  you  ever  told  it  to  others  that 
jou  can  recollect  ?  I  have  toid  it  to  some  per- 
sons else,  but  1  don't  recollect  who.  Have  you 
ever  told  it  to  any  white  people  that  you  remem- 
ber ?  No,  sir,  not  that  I  recollect.  You  don't 
remember  having  mentioned  it  to  any  white  man 
at  all  ?  No,  sir.  There  were  some  white  gen- 
tlemen standing  near  at  the  time  15ob  Simmons 
axed  me.  Who  were  they  ?  One  was  named 
Mr.  Newel,  but  I  don't  know  any  more  about  the 
name  than  that.  lie  was  .'tandiBg  near  when 
you  told  Simmons  ?  Yes,  sir.  Do  you  know 
who  had  you  summoned  here  ?        No,  sir. 

On  motion,  the  Commission    adjourned   to  meet 
on  Saturday,  the  lOlh  inst.,  at  11  A.  M. 


Raleigh,  N.  C,  AuynstlO,  1SG7— 11  A.  M. 

The  Commission  met  pursuant  to  adjoimiment. 

f  resent :  All  the  members  of  the  Commission, 
the  Judg-e  Advocate,  the  Counsel  lor  the  prosecii- 
tion,  all  the  accused  and  their  Counsel. 

The  reading  of  the  testimony  takeu  yesterday 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  -were  then  i-cad  and  ap- 
proved. 

The  Judge  Advocate  said :  "  I  am  requested  by 
the  Commission  to  state  that  the  order  for  the 
summons  of  eighteen  Avitncsses,  the  litJt  of  which 
I  hold  in  my  hand,  to  be  summoned  for  tlie  de- 
fence, will  be  granted,  if  the  Counsel  for  the  de- 
fence state  that  these  witnesses  are  each  and  all  of 
them  necessary  and  material  to  the  defence,  and 
that  list  includes  all  the  -witnesses  the  defence  now 
intends  to  summon;  that  should  the  defence  here- 
after require  other  witnesses,  the  Commission 
will  require  the  defence  to  state  what  necessary 
and  material  fact  it  is  intended  to  prove  by  the 
witnesses,  Vihich  maj'  be  hereafter  required." 

The  Counsel  for  the  accused:  " I  will  state  to 
the  Court  that  the  witnesses,  whose  names  arc 
upon  tlie  list  that  the  Judge  Advocate  holds  in 
liis  hands,  I  am  informed,  and  I  believe  are  neces- 
sary and  material,  each  and  every  one  of  them. 
The  most  of  them  I  have  seen  myself,  and  I  know 
Ihey  are  necessary  and  material,  and  the  otliers 
are  furnished  me  Ijy  my  associate  Counsel,  resi- 
dent in  the  town  of  Fayettevillc,  and,  upon  his 
information,  I  state  to  the  Court  that  I  believe 
they  are  necessary  and  material. 

They  are  all  the  witnesses  that,  at  this  time,  we 
think  will  be  required.  It  may  be  necessary, 
however,  hereafter,  to  ask  for  the  summoniiig  of 
other  witnesses,  and  it  so  we  have  no  objection  at 
all  to  set  forth,  in  an  affidavit,  that  they  are  ma- 
terial, and  the  grounds  of  their  maleriaUty." 

Tlie  Commission  thereupon  ordered  the  issuing 
of  the  summons  for  the  witnesses  for  the  defence. 

Racuel  Loun,  a  vritncss  for  the  prosecution, 
having  been  first  duly  sworn,  testified  as  follows : 

Examined  by  tlic  Counsel  for  the  prosecution: 

What  is  youruame?  Rachel.  Rachel  what '? 
Rachel  Lora.  Where  have  you  been  living  lor 
the  last  two  or  three  years  V  In  Fayettevillc ;  I 
Imve  lived  there  all  my  life.  Did  you  see  Archy 
Beebee  the  day  he  was'killed  ?  Yes,  sir.  What 
time  did  you  go  to  the  market  house  that  day? 
About  three  o'clock,  or  half  after,  or  such  a  mat- 
ter.   Did  you  go  there  before  Archv  was  brough* 


out  of  the  guard  house  ?  He  was  up  stairs  when 
I  got  there.  Wlicn  you  got  there  where  did 
you  go  to  ;  which  end  did  you  come  ip  to  first? 
I  come  up  OQ  Green  street,  and  cume  up  to  the 
north  corner,  towards  Mr.  Fishblates'.  That 
is  the  nortii  east  corner?         Yes,  sir.  Did 

you  stand  there?  I  stood  there  a  few  minutes. 
Now  while  you  wore  standing  there,  was  Archy 
up  stairs  ?  Yes,  sir.  Did  you  see  any  crowd 
around  the  market  house?  Yes,  sir.  jMuch 
of  a  crowd  ?  Yes,  sir.  IIow  many  people  do 
you  think  were  there?  I  dou't  know,  sir. 
What  is  your  opinion ;  do  you  think  there  were 
a  hundred?  Yes,  1  reckon  so.  Two  hundred? 
I  reckon  there  was,  before  it  was  done  with. 
Was  it  larger  before  it  was  done  with  than  it  was 
when  you  first  got  there  ?  Yes,  sir  ;  they  kept 
gathering.  IIow  long  did  you  stand  about  that 
north  east  corner?        1  don't  know,  sir.  Five 

minutes.^  About    half   an    hour,    I    reckon. 

Arcliy  was  up  stairs  all  the  time  ?  ••  Yes,  sir. 
While  you  were  standing  there,  didyonseeinsic'c 
of  the  market  house .«'  Yes,  sir.  And  outside 
along  the  pavement.  -Yes,  sir.  Did  you  sec 
anybody  there  you  knew?  I  don't  know,  sir; 
I  don't  recollect— it  has  been  a  right  smart  while ; 
I  saw  Monk,  and  he  is  the  only  one  I  recollect. 
What  made  you  notice  Monk;  what  was  he  do- 
ing? He  was  cutting  therewith  his  knife,  and 
I  was  afraid— that  is  what's  the  matter;  and  I 
stood  there  and  looked  on  a  few  minutes.  What 
was  he  doing  with  the  knife  ?  He  was  cutting. 
Cutting  what  ?  I  don't  knov/  sir,  what  he  v/as 
cutting.  Was  he  whittling  ?  Yes,  sir.  Was 
he  saj'ing  anything?  I  hear  him  say  he  v;a3 
going  to  cut  a  damned  nigger's  throat.  That 
was  v.'hile  you  were  standing  at  the  north  east 
corner?  Yes,  sir.  You  are  certain  about 
that?  Yes,  sir.  Did  you  notice  anybody 
else  in  that  crowd  that  you  knew.^  I  saw  Saru. 
Hall  and  Ed.  Powers  skeeting  about.  While 
Archy  was  up  stairs?  Yes,  sir.  And  you 
were  standing  at  the  corner?  Yes,  sir.  What 
do  you  mean  by  skeeting  about  ?  I  mean  run- 
ing  around,  and  through  the  market  house,  and 
whispering  to  each  other — I  don't  know  what 
they  were  saying.  You  mean  they  were  run- 
ning about  actively  in  the  crowd.*'  Yes,  sir; 
gay  and  lively,  all  through  the  market  house. 
Those  were  Ed.  Powers  and  Sam.  Hall?  Yes, 
sir,  Did  .you  see  any  one  else?  I  don't 
know,  sir;  I  don't  recollect  who  I  did  sec. 
Think  if  you  can  recollect  any  body  at  all  ?  No, 
sir.  Have  you  thought  about  these  things  since 
you  have  been  summoned?  Yes,  sir;"  I  have 
studied  about  it.  But  in  all  your  studying,  you 
don't  recollect  but  these  persons?  No,  sir; 
I  don't.  "Were  you  standing  at  that  north  east 
corner  when  Archj^  came  down  stairs?  No, 
sir.  How  long  had  you  moved  a-way  from  there 
before  he  came  dowu  ?  I  was  standing  there 
when  he  started  down,  I  moved  a  little  further 
back,  so  that  I  could  see  better.  Just  before 

he  came  down  did  you  see  these  '.adi'.'s  tiiat  came 
down  and  went  to  the  carriage?  Yes,  sir. 
Did  you  know  them  ?  No,  sir,  1  knew  their 
names.  I  saw  Miss  Massey.  Did  you  see  the 
carriage  ?  I  saw  the  carriage  standing  there 
when  1  went  there.  How  far  was  it  from  you  ? 
About  as  far  as  that  young  gentleman  (thirty 
feet.)  Who  went  with  the  ladies  to  the  car- 
riage? I  dou't  know,  sir.  Did  you  sec  any- 
body go  w^ith  them?  Yes,  sir.  You  don't 
know  who  it  was?  No,  sir.  I  saw  Maultsby. 
Did  he  go  with  them  to  the  carriage?  No,  sir, 
he  went  there  after  the}'  got  in.  There  was  an- 
other man  went  with  them,  Mr.  Vann,  I  reckon 
his  name  was.  Don't  you  know?  No,  sir. 
What  makes  vou  think  it  was  Mr.  Yan)i  ?       I 
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heard  some  say  that  was  his  name,  I  would  know 
the  man  if  I  was  to  see  him,  I  knew  his  face. 
When  was  it  you  heard  some  one  say  that  was 
his  name  ?  I  don't  know,  sir,  but  I  have  heard 
several  times  that  was  his  name.  Since  you 
came  here?  Yes, sir.  You  did  sec  Maults- 
by  go  to  the  carriage,  wag  that  after  the  ladies 
got  in  V  Yes,  sir.  What  did  he  have  t&  do  ? 
He  went  there  and  said  something  to  them. 
Did  he  speak  to  the  ladies  or  Mr.  \'iiun  ?  He 
was  whispering  to  the  ladies,  I  think.  Did  you 
see  any  one  else  go  to  the  carnage?  I  don't 
recollect  any  one  else.  You  don't  know  that 
any  one  else  did  go  ?  No,  sir.  You  saw  the 
earria^e  drive  oil'?  Yes,  sir.  Did  the  boy 
come  "down  after  that?  Yes,  sir.  Directly 
after?  Yes,  sir,  pretty  soon  after.  Bow 
long  ?  About  five  minutes.  As  he  otarted 
down  you  moved  away?  Yes,  sir,  I  did. 
You  moved  away  so  as  to  get  a  better  sight  ol 
him,  as  he  came  down  the  steps  ?  Yes,  sir. 
You  moved  further  to  the  east  Iront  ?  Yes,  sir. 
What  happened  then,  what  did  you  see  that  at- 
tracted your  attention  ?  "  I  sa-vr  the  crowd  ma- 
king a  rush  at  Archy,  and  Archy  told  Mr.  Har- 
die  "Do,  don't  take  me  down  stairs,"  and  I 
turned  my  back  and  ren  and  hid  behind  a  box  at 
Mr.  Taylor's.  When  was  that  rush  made  at 
him,  that  you  speak  of?  That  was  ji^st  before 
he  spoke.  Was  that  rush  made  at  him  beforo 
he  got  down  the  stairs  ?  Yes,  sir,  he  seemed 
to  be  four  or  five  steps  from  the  floor,  then. 
And  it  was  then  the  rush  was  made,  and  you 
heard  this  exclamation  of  his,  "Do  don't  take 
me  down  there  ?"  Yes,  sir.  You  say  you  ran 
then  ?  Yes,  sir.  Where  did  you  run  to  ?  I 
ran  to  Mr.  Taylor's  store,  and  hid  behind  a  box 
in  front  of  his  store.  How  far  off  was  that 
from  the  market  house?  About  as  far  as  from 
here  to  that  corner  (about  forty  feet)  may  be  a 
little  farther.  You  ran  over  to  Mr.  Taylor's 
and  hid  behind  a  good's  box?  Yes,  sir. 
What  happened  then?  I  stayed  down  there 
•until  I  heard  some  one  cry  out  "shoot  him," 
shoot  him !"  and  I  heard  them  say  clear  the  wa}-, 
and  I  expeeted  I  would  see  him  relieved  and  go  j 
to  the  guard  house,  and  then  I  saw  that  gentleman 
(Tolar)  draw  his  arm  up  or  his  hand  and  shoot. 
Y'ou  heard  the  cry  "  shoot  him,  shoot  him,"  and 
you  heard  a  cry  of  clear  the  v/ay,  and  you  thought 
he  -would  get  safe,  and  you  unmasked  and 
had  a  good  look  at  him,  and  saw  what  was  go- 
ing on  ?  Y'es,  sir.  And  you  saw  some  gentleman 
shoot  him  ?  Yes,  sir.  Did  you  see  the  gen- 
tleman who  shot  him  ?  Yes,  sir,  I  saw  from  his 
shoulders  up.  I  didn't  know  hi.-<  name,  I  had  seen 
his  face  otten.  You  saw  the  pistol  in  this  man's 
hand  that  you  speak  of?  I  saw  him  shoot,  I 
Gould  not  tell  what  kind  of  a  pistol  it  was.  Could 
vou  tell  whether  it   v^as  a  pistoi   at  all  ?  I   am 

certain  it  was  a  pistol.  You  know  it  was  not  a 
gun  ?  I  am  certain  it  was  a  pistol.  You  saw 
well  enough  to  see  it  was  a  pistol,  but  what  sort  of 
a  pistol  vou  cannot  say  ?  No,  sir.  How  was 
the  man  dres3«d  who  fired  the  pistol  ?  It  looked 
to  me  he  had  on  a  gray  coat,  but  some  of  them 
said  it  was  a  shawl,!  could  not  tell  which  it  was 
Your  impression  was  what  ?  I  thought  it  w^as 

a  coat,  but  it  was  a  shawl.  How  do  you  know  ? 
Them  that  were  near  said  so.  What  did  you 
think?  I  thought  it  A^as  a  coat,  but  I  didn't 
notice  much  ■.  I  was  looking  at  the  pistol  and  the 
aim.  Your  impression  was  ihat  the  man  had  on 
a  gray  coat?  He  had  on  a  gray  tuit  of  some 
kind,  I  don't  know  w"hat  it  was.  Did  you  see 
any  part  of  him   besides   his   arm  ?  From   his 

shoulders  up.  Did  you  see  what  kind  of  a  hat 
he  had  on  ?  I  don't  recollect,  I  saw  the  man 
sUoot  for  certain.        Did  you  see  what  became  of 


the  man  after  he  shot?  I  never  looked  any 
more,  I  went  right  straight  home.  As  soon  as 
the  pistol  fired,  yon  turned  and  left  ?  Yes,  sir. 
Have  vou  ever  seen  that  man  since  who  tired  the 
pistol  ?  No,  sir,  I  never  seen  him  there  since. 
I  seen  him  pass  out  here  once  or  twice.  Do  you 
see  him  in  the  court?  I  think  that  is  him  sit- 
ting right  over  there.  Which  one  do  you  mean, 
can't  you  see  anything  peculiar  about  "him  that 
you  can  tell?  It  looks  as  if  he  had  something 
the  matter  with  his  eye.  With  a  moustache  ? 
Y'es,  sir.  That  is  the  man  you  think  fired  the 
pistol?  Yes,  sir.  And  you  went  off  immedi- 
ately after  that  ?  Yes,  sir!  Was  his  back  to 
you  when  he  fired?  When  he  fired  he  was  kind 
of  sideways  from  me. 

Cross-examination  by  the   Counsel  for  the  ac- 
cused. 

Rachel,  where  had  you  been   up   Green  street, 
when  you  came  down  to  tte  market  house?  I 

had  been  over  to  Mr.  Anderson's  store.  Yeur 
sister  Ann  was  along  with  you  ?  I  haven't  got 
any  sister  Ann.  What  is  your  sister's  name  that 

was  with  you  ?  I  had  no  si.^ter  with  me,  my  sis- 
ters were  all  at  home.  Who  was  with  you? 
There  was  nobody  with  me  in  particular ;  there 
was  some  there,  but  they  were  not  with  me.  I 
am  talking  about  when  you  came  from  Mr.  Ander- 
son's to  the  market  house.  There  was  nobody 
with  me.     I  come  alone,   I  had  a  bundle.  And 

you  were   alone  ?        Yes,  sir.  You  were  not 

coming  from  a  funeral  that  evening  I  No,  sir,  5 
was  not.  Have  you  any  sisters  at  all?         Yes, 

sir,  I  have.        Hew  many?        I  have  got  six.       I- 
don't  want  but  one,  have  you  got  one   that  is  liv- 
ing with  Mr.  John  Davis?         Yes,  sir.         What 
is  her  name  :        Her  name  is  Fanny.    She  was  liv- 
ing with  him  when  I  come  up  here.  Now,  Ra- 
chel, I  will  ask  you  if  that  sister  Fanny  was  noc 
with  you  that  evening?        No,  sir.          I  will  ask 
you  if  your  sister  Fanny  did  not  tell  you  just  be- 
fore you  came  up   here,   that  you  kne>i    nothing 
abouf  this  matter?         No,   she  did  not,  and  no- 
body else  didn't  tell  me  so.          And  you  told  your 
sister  Fanny,  "well,  I  don't  know  anything  about 
it,  but  I  can't  get  more  at  home  than  I  can  make 
up  in  Ealeigb  as  a  witness  in  this  case"  ?         No, 
sir.    1  didn't  tell  no  such  a  thing.     I  never  said  a 
Avord  of  it  to  any  one.     There  ain't  three  men  nor 
women  in  town  that  knows  1  know  anything  about 
it.         You  say  you  didn't  tell  your  sister  Fanny  ^ 
^  0,  sir,  I  didn't  tell  nobody  so."         And  you  came 
and  took  your  stand  at   that  north-east  corner, — 
were   vou   standiug   on    the    pavement,    or    off? 
I  was  standing  on  the  pavcm^^nt  right  at  the  cor- 
ner, right  opposite  Mr.  Taylor's  where  there  was 
a  good's  box.        I  am  talking  about  when  you 
lirst  got  there  ?      I  stood  right  at  the  coruer  then. 
Out-side  or  inside  ?       Outside.      Were  you  close 
ivp  against  the  corner?        I  was  on  the  edge  of 
the  pavement.        On  the  outer  edge  of  the  pave- 
ment ?      Yes,  sir.        So  you  were  on  the  outer 
edge  of  the  pavement,  at  the  north  east  corner  of 
the  market  house  ?        Yes,  sir.        And  you  were 
there  how  long  before  Archy  was  brought  down  ? 
I  don't  know,  sir;    about  a  half  an  hour,  or  a 
quarter,  or  such  a  matter;    I  don't  recollect  any- 
thing about  the  minutes    and  the  hours,   but  I 
know  I  was  there.        You  know  you  were  there? 
Yes,  sir.        'So  doubt  about  that  ?         No  doubt 
about  that— I  am  certain  about  that.         Then 
before  Archy  came  down,  you  say  you  saw  Monk  ? 
Well  I  did.        Monk  was  walking  about  with  a 
knife  in  his  hand  ?      Yes,  sir.      Cutting  a  stick  ? 
I  dontknow  what  he  was  cutting— I  didn't  notice 
what  he  was  cutting.        He  was   cutting  some- 
thing ?        Yes,  sir.        Why  Avas  your  attention 
attracted  to  Monk  ;  haven't  you  often  seen  a  man 
going  about  cuttinc  a  stick  ?       Yes  ;   but  then  I 
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never  hardly  ever  go  to  the  market  house  and  see 
such  a  crowd,  and  I  noticed  him  because  there 
was  such  a  crowd.  What  was  it  that  attracted 
your  attention  to  Monli  at  that  time.^  1  licurd 
Monlv  say  he  was  j^oiug  to  '  cut  a  damned  ni^j^'crs' 
throat."  or  somcthinj;  to  that  amount.  You 
heard  him  say  that  a  halt  an  hour  helore  Archy 
<;ame  down  stairs  ?  I  don't  know  how  long 
hefore  he  came  down.  Who  did  ho  say  that  to  V 
I  don't  know,  sir.  How  far  was  he  ott  from 
jou '!  He  passed  by  me  about  three  feet,  twice. 
And  both  times  he  said  I  am  goin,"-  to  cut  a 
damned  nigger's  throat?  He  didn't    say  it 

both  times— ho  said  that  the  first  time;  I  don't 
know  what  he  said  the  last  time.  Where  was 
Monk  tlien,  outside  the  market  house,  or  under  ? 
He  was  outside.  You  know  Monk  well  V  Yes, 
sir ;  I  knew  him  well.  How  long  had  you  been 
knowing  Monk  ?  I  had  been  knowing  Monk  a 
good  while.  How  come  you  to  know  Monk  so 
well  ?  I  have  seen  him  often  enough — I  stayed 
down  at  Camelton,  a  while,  and  Monk  used  to 
pass|thcrc  pretty  regularly  twoTor  three  times  a 
day[;  Monk  was  small  when  I  lirst  knew  him — 
we  used  to  play  together.  You  say  while  you 
were  standing  there  you  saw  Sam.  Hall  and  Ed. 
Powers?  Yes,  sir.  Where  were  they  "  skeet- 
ing  about"?  Outside  and  under  through  the 
market  house,  and  all  around  it.  Y'ou  say  they 
were  gay  and  lively  ?  Yes,  sir.  Laughing 
and  talking  ?  Yes,  sir.  Are  you  sure  they  were 
laughing  and  talking?  Yes,  sir;  but  I  could 
not  tell  what  they  were  saying.  Did  you  hear 
them  laugh  any  l'  Yes,  sir."  How  long  have 
you  known  Sam.  Hall?  I  have  known  Sam. 
llall  from  a  small  boy.  How  came  you  to  know 
Sam.  so  well  ?  I  have  played  with  Sam.  when  he 
was  a  small  boy ;  1  don' t  suppose  he  knows  it  now; 
but  I  haven't  forgotten  it.  Y'ou  haven't  played 
with  him  since  you  have  been  grown  ?  No,  sir. 
And  Ed  Powers,  do  you  know  him?  Yes,  sir, 
we  were  all  playmates  together.  And  you 
tnow  them  well  ?  Yes,  sir.  Dtd  you  see  them 
have  any  knives  or  any  weapons  of  any  kind? 
No,  sir.  Was  there  anything  that  they  did,  or 
anything  that  they  said  that  called  your  attention 
to  them  particularly  ?  No,  sir.  Nothing  at 
all?  I  didn't  see  it  nor  hear  it.  Well,  you 
stayed  out  there  awhile,  and  you  saw  them 
bring  Archy  down,  and  then  you  moved  your  po 
eition  ?  Yes,  sir.  "Where  did  you  go  then  ? 
Iwent  right  across  to  Mr.  Taylor's  store.  I  am 
epeaking  now  of  when  you  tlrst  moved  your  \>o- 
sition,  lor  the  purpose  of  seeing  Archy?  I 
.moved  back  a  few  steps  from  the  pavemenL 
When  you  got  there  you  could  see  the  steps 
pretty  well  ?  Yes,  sir.  Which  arch  did 
you  see  through,  the  big  arch  or  the  little  arch  ? 
The  big  middle  arch.  So  you  moved  oil'  th(! 
pavement  so  that  you  could  see  up  the  steps? 
Yes,  sir.  You  saw  Archy  as  soon  as  he  got 
down  to  the  landing  place  ?  It  looked  to  me 
like  it  was  five-steps  or  so  from  the  floor.  The 
crowd  was  so  thick  I  could  not  see  exactly.  It 
was  thick  at  the  foot  ot  the  ste]>s  ?  Yes,  sir. 
Archy  was  up  there  coming  down  the  steps,  and 
at  that  time  the  crowd  was  very  thick  at  the  foot 
of  the  steps.  Inside  of  Becky  Ben's  stall? 
Yes,  sir.  Thick  as  thoy  could  be?  Yes,  sir, 
I  don't  think  they  could  be  any  thicker.  Work- 
ing about  considerably  or  s<;anding  still  ?  Some 
of  them  were  working  and  some  sti\ndiug  still, 
some  talking  and  some  hollering,  i  don't  know 
what  they  were  not  doing.  "When  you  first 
saw  Archy,  who  was  with  him  ?  Mr.  Wcmyss 
for  one,  and  Mr.  Hardie  for  another,  and  I  don't 
know  any  other  one  that  was  iu  the  crowd. 
Where  was  Mr.  Wemyss?  Mr.  Wemy?s  was  at 
the  right  of  Archy,  he  looked  to  me  as  11  he  had 


his  hand  in  his  collar;  he  might  not,  but  it  look- 
ed to  me  he  had.  He  cither  had  his  hand  in 
liis  collar  or  on  his  coat,  cither  one  or  the  other  ? 
Yes,  sir.  You  could  see  that  pretty  plainly  ? 
Yes,  sir.  Had  a  good  position  to  see  through 
the  main  arch?  Yes,  sir.  Which  liand  w^uf. 
it  Mr.  Wcmyss  had  there  on  his  collar  ?  I 
don't  know  whether  it  was  the  right  hand  or 
left,  Mr.  Ilardie,  where  was  he?  He  was 
to  the  loft.  Did  you  notice  whether  he  had  his 
hand  in  his  collar?  It  looked  to  me  as  if  he 
had  him  by  the  back  of  his  neck.  You  are  cer- 
tuin  Shcrilf  Hardie  had  hold  of  him  by  the  back 
of  his  neck?  I  don't  know  exactly  he  might 
not.  You  know  Mr.  Wcmyss  pretty  well? 
Yes,  sir.  You  have  been  knowing  the  old  gen- 
tleman a  good  deal?  Yes,  sir,  I  lived  joining 
him  eight  niontus.  And  you  know  Mr.  Har- 
die pretty  well?  Yes,  sir.  _  You  have  known 
him  a  long  time?  Yes,  sir.  And  you  are 
certain  of  course  that  they  were  both  there  ?  Yes, 
sir.  Y''ou  think  Mr.  Ilardie  had  him  in  the  col- 
lar in  the  back?  Yes,  sir,  I  think  he  had. 
Could  you  tell  from  where  you  were  standing 
whether  he  had  him  inside  of  the  collar  or  just 
hold  by  the  coat  ?  I  don't  know,  I  didn't  look 
as  close  as  that.  Could  you  tell  whether  he  had 
bira  by  the  coat,  or  just  had  his  hand  on  the  shoul- 
der ?  I  don't  know,  sir ;  I  know  he  had  him  some- 
where. Do  you  recollect  which  hand  it  was  ?  No, 
sir.  Idon't  know  that  neither.  About  that  time 
Archy  saw  the  crowd  nut  there,  and  he  began  to 
shrink  back,  and  he  said,  "don't  carry  me  down 
there"?  Ho  said,    "Oh!  do,  don't   take  me 

down  there."  And  he  commenced  jerking  back? 
Yes,  sir.  Now  refresh  vour  recollection.  Don't 
you  recollect  this,  that  Vv'emyss  had  him  by  the 
shoulder,  and  he  jerked  him  forward?  I  recol- 
lect some  one  jerked  him,  but  I  didn't  see  who  it 
was,  You  don't  reccliect  whether  it  was  We- 
myss or  Hardie  ?  No.  sir.  It  was  one  of 
them  ?  Yes,  sir.  Well,  they  came  on  that 
way  down  stairs?  Yes,  sir.  Poor 
fellow;  they  jerked  him  right  down,  although 
he  didn't  want  to  go  down?  I  raa  off 
when  I  heard  him  say  that.  I  could  not  say 
whether  they  jerked  him  down  or  not.  After  he 
said  that  to  Hardie,  I  turned  and  ran.  You  ran 
straight  across  to  Mr.  Phil.  Taylor's  store  ?  Yes, 
eir.  That  is  on  the  same  comer.  Y'es,  sir. 
And  as  soon  as  you  ran  there,  ycu  crouched  down 
behind  a  good's  bos?  Yes,  sir.  Was  it  next 
to  the  pavement,  or  next  to  the  door?  It  w'as 
right  agin  two  trets  that  are  standing  there. 
Y^ou  kneeled  down  there,  and  that  efcut  out  your 
view  completely  from  the  market  house  ?  Yes, 
sir,  I  didn't  see  an}'  hing  at  all  while  I  was  down 
there.  Idon'r  know  what  passed.  How  long 
had  you  been  there  before  something  else  attracted 
your  attection  ?  I  don't  know,  sir:  it  might 
"have  been  about  five  or  ten  minutes,  and  not  lon- 
ger. Five  or  ten  minutes?  Yes,  sir.  Did 
anybody  pass  you,  while  you  were  there?  I 
never  raised  ap  to  see  what  was  going  on.  Did 
you  put  your  handkerchief  over  ycur  head?  No, 
sir,  I  had  a  bonnet  on,  and  pulled  it  over  my  head, 
and  put  my  head  dov>"n  against  the  box.  You 
don't  know  whether  anybody  saw  you  kneeling 
down  or  not?  No,  sir,  Idon't  know.  And 
you  kneeled  down  there  a  short  time,  and  then 
something  attracted  your  attention  in  the  crowd  ; 
what  was  that?  When  I  neard  them  say  "shoot 
him,  shoot  Lim,"  I  didn't  raise  right  then,  but 
when  I  heard  them  say,  "  clear  the  way,"  I  rais- 
ed up,  and  I  thoutjht  I  would  see  him  "get  clear, 
and  go  to  the  market  house.  When  you  got  up, 
you  stood  behiid  the  box  still  ?  Ko,  sii,  1  sort 
of  moved  out;   1   was  following  the  crowd  to  the 
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guard  house,  but  he  wag  shot  and  killed.  Which 
way  did  you  move?  I  moved  right  straight  across 
up  towards  the  market  bouse.  As  if  ytu  were 
ju£t  going  across  the  street?  Yes,  sir.  So 

you  could  see  ?  Yes,  sir.  Did  you  see  who 
that  w.is  that  cried  out,  "  shoot  him"  ?  No,  sir, 
I  don't  know  who  it  w«s.  When  you  looked 
over  there,  what  was  the  first  thing  that  occurred? 
The  first  thing  I  saw  when  I  looked  over  there,  I 
saw  that  gentleman  (pointing  to  Tolar)  throw  bis 
arm  up.  You  didn't  see  Archy  when  you  look 
ed  over  there?  I  saw  Archv's  head,  Archy  was 
pretty  tall.  How  far  had  Archy  got  when  you 
saw  him  ?  I  don't  know,  fir.  Had  he  pas-ed 
the  arch  ?  Yes,  sir,  he  had  passed  the  arch,  and 
got  agin  a  little  tree  ;  I  think  he  was  opposite  the 
corner.         The  south-east   corner?  Yes,  sir. 

Which  way  was   hi*   face   turned?  Towards 

the    South.  Towards     the     giiard    house? 

Yes,  sir.  How  did   you    know  it  was   Archy 

if  you  just  saw  the  back  of  bis  bead?  I  know 
Archy  very  well;  I  would  know  him  anywhere 
if  I  could  see  bim  ;  I  would  know  bim  if  I  could 
see  biui  a  quarter  of  a  mile.  What  sort  ot  a  bat 
did  be  have  on  ?  1  tbiiik  be  bad  on  a  black  bat, 
a  rough  and  ready  bat.  Don't  you  recollect  it 
was  a" white  rough  and  ready  bat?  No,  sir. 
Dou't  you  recollect  it  was  a  cap  be  bad  on  ?  I 
don't  recollect  ever  seeing  bim  with  a  white  bat 
or  a  cap  on.  Do  you  recollect  that  be  bad  on 
any  hat  that  day  ?  1  think  he  bad  on  a  bat,  a 
black  rough  and  ready  bat,  I  think  be  bad,  but 
wont  say  for  certain,  because  it  has  been  a  right 
good  while  since  that,  and  I  don't  recollect  all 
that  I  saw  there.  Who  was  with  Arehy  at  that 
time  ?  Mr.  Werayss  bad  bold  of  bim  then  when 
be  Avas  shot.  Mr.  Uardie  and  Mr.  Weniyss  both 
bad  hold  of  bim ;  I  could  uot  say  who  the  rest  were. 
Xow,  at  that  time,  where  did  Mr.  Wemyss  have 
bold  of  bim?  Mr.  Wemj'ss  was  on  the  right 
tside.  And  Mr.  Hardie  on  the  left  side  ?  No, 
sir,  I  think  they  were  both  on  one  side.  -  Mr. 
Hurdle  in  front  and  Mr.  Werayss  behind?  It 
looked  to  me  lie  was  in  fi'ont.  Did  you  sec  Mr. 
Hardy  at  that  time  with  bis  band  hold  of  Arcby's 
comforter    around    Arcby's    neck?  I  didn't 

notice  who  it  was  bad  bold  of  Arcby's  comforter. 
You  saw  a  band  on  Arcby's  comforter?  Yes, 
sir,  1  don't  recollect  who  it  was.  It  was  either 
Mr.  Hardie  or  Mr.  Wemyss  band  on  Arcby's  com- 
forter ?  I  reckon  it  v/as,  sir.  He  was  in  front  ? 
Yes,  sir.  Now,  did  be  have  bim  close  up  to  the 
throat  or  did  be  have  bim  by  the  ends  of  the  com- 
i'orter  ?  He  didn't  have  b'im  by  the  euds  of  the 
comforter :  I  think  they  were  tucked  up.  You 
could  see  it,  you  think  the  ends  were  tucked  up  ? 
I  think  so,  sir,  it  looked  as  if  be  bad  bold  of  the 
comforler  right  about  bis  breast.  I  know  you 
want  to  tell  the  truth  about  this  matter,  see  if  you 
can  recollect  wbetber  it  was  Mr.  Hardie  or  Mr. 
Wemyss  that  bad  bim  in  fiont?  I  can't  recol- 
lect; it  aint  uo  use  to  waste  time  to  loll  about  it; 
it  was  one.  It  was  one,  but  you  don't  recollect 
who  it  was  ?  No,  sir.  About  that  time  you 
pay  Archy  had  got  almost  down  to  the  corner  ? 
He  had  got  near  about  opposite  the  comer.  And 
you  were  standing  there  not  far  from  Phil.  Tay- 
lor's store?  Yes,  sir,  and  Archy  just  bad  one 
foot  ofl' the  pavement.  Which  foot  ?  The  left 
foot.  Did  be  have  on  boots  or  i-boes?  I  dou't 
recollect;  I  didn't  come  to  look  that  close.  But 
don't  you  recollect  that  you  saw  bim  at  that  time 
with  his  boots  outside  of  bis  yjantaloous,  can't 
you  recollect  that?  I  don't  know,  I  didn't  see 
whether  be  bad  boots  or  not;  be  may  have  been 
bare  footed,  for  all  I  can  rcoUect.  He  had  bis 
left  foot  off  the  pavement?  Yes,  sir.  He 
was  pretty  ucar  the  edjjc  of  the  pavement,  wasn't 
he?       Yes,  sir.        Well,  at  that  time  you  gay 


somebody  commenced  to  cry  out  "  shoot  bim  ?" 
I  said,  "clear  the  way."        "Who  was  that?        I 
don't  know,  sir.        Was  it  the  same  man  that 
shot  him  ?        I  don't  reckon  it  was.      You  don't 
know  who  it  was?        There  was  a  big  crowd 
there,  and  I  was  off  a  little  ways;  I  don't  know 
Avho  was  in  t'ue  crowd  ;  taiit  I  aint  g'oing  to  say  it 
was  this  one  or  that  one,  ortotber  one,  lor  I  don't 
knov;.        There  were  a  good  many  jjeople  be- 
tween you  and  that  place,  you  say?        Yes,  sir. 
Where  did  this  mau  come  from  who  shot  him  ? 
I  didn't  know,  sir.         Where  did  you  see  him  ? 
lie  waa  partly  in  the  crowd.         Was  he  on  the 
pavement,  or  off  the  pavement?         It  looked 
to  me  as  if  he  was  on  the  pavement.        Was 
he  walking  out,  or  was  he  standing  still  ?         It 
looked  to  me  as  if  he  was  pulling  back.       You 
mean  the  man  who  shot  was  pulling  back  ?     It 
looked   to  me  he   was  pulling  back  to   shoot. 
How  did  he  stand,  with  his  shoulder  thrown 
back  ?         The  crowd  was  so  thick  I  could  not 
exactly  see.         Don't  you  know  he  was  le.an.- 
ing  over  towards  him?         I   don't  think  he 
was.         You  think  he  throv/ed  himself  back? 
If  he  leaned  over  I   don't  think  I   cordd  have 
seen  him.         You  only  saw  a  portion  of  him — 
from  about  his  shoidders  up  ?         Yes,  sir,  if  I 
hadn't   been  looking  I   would  not  have   seen 
that  much,  there  was  such  a  crowd  there.     He 
ran  up,  or  was  he  standing  there  leaning  back  ? 
I    don't   know    whether    he  ran    or    walked. 
Where  did  he  get  the  pistol  from,  did  you  see 
that?         No,  sir.         You  didn't  see  him  get 
the  pistol  out  of  his  pocket  ?       No,  sir.      Yon 
saw  he  just  had  the  pistol  up,  and  presenting' 
it?         I  saw  him  throw  his   arm  up  twice. 
Which   ai-m  ?         I  don't  know  v/hich  arm  it 
was;  I  am  not  certain  which  arm  it  was.      See 
if  you  can't  recollect  V         No,  sir,  it  ain't  no 
use.         You  put  yourself  in  the  position  you 
were  in  that  day,  on  the  man's  left,  and  he 
upon  your  right;  and  you  saw  the  jiistol.     You 
know  yon  could  not  have  seen  his  right  arm  ? 
I  don't  know  whether  I  could  or  not.         Was 
it  the  man  next  to  you  ?         I  don't  know  ;  I 
know  it  was  his  arm.         You  didn't  notice 
which  arm  ?         I  was  noticing  the  piistol,  and, 
of  cotu'se,  I  saw  the  arm,  but  dou't  know  which 
one.         You  say  you  don't  know  what  sort  of 
a  pistol  it  was  ?         No,  sir,  and  I  dent  loiow. 
Now,  at  the  time  the   man  shot,  that  was  the 
first  time  you  had  seen  him  ?         That  was  the 
first  time  I  had  noticed  him.         At  the  time 
he  raised  his  arm  to  lire,  which  way  was  he 
looking?         He  was  looking  towards  Archy. 
You  didn't  see  his  face,  did  you  ?        No,  sir, 
I  just  saw  one  f:ide  of  him;  if  I  hadn't  known 
him  before,  I  would  not  have  known  him  that 
day,  but  I  had  seen  him  so  often  I  knew  the 
side  of  his  face.       The  left  side  was  presented 
to  you  ?        Yes,  sir.        Don't  you  know  that 
at  that  time  he  was  a  long  ways  ofE  the  pave- 
ment?        No.  sir,  I  don't  know  it  sir.       Don't 
you  know  he  was  right  at  the  edge  of  the  iiavc- 
inent  ?         I  don't  know  how  near  he  was  to 
the  edge  of  the  pavement ;  I  didn't  notice  any- 
thing but  the  pistol  and  the  shooting.        Now, 
see  if  you  can't  recollect  ?         No,  sir,  I  can't. 
This  is  something  else,  I  want  you  to  recollect 
now?         No,    sir.         You   cant  recollect  it? 
No.  sir.         That  is  strange,  you  cant  recollect 
whether  he  was  clo«c  up  to  the  market  house', 
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or  whether  he  was  about  the  midclle  of  the 
pavement  at  the  time?  No,  sir,  I  never 
looked  close  enough.  Was  he  down  toward 
Mr.  Davis'  store  ?  I  can't  tell.  You  can't 
tell  anythinjj  about  it  ?  No,  sir.  What 
did  the  man  do  after  he  shot  V  I  saw  the  j 
man  throw.his  arm  back ;  1  don't  know  what ' 
he  done  with  the  pistol.  Which  ann  was  ; 
that  he  threw  back  ?  I  saw  him  throw  his  i 
arm  back ;  I  don't  know  which  arm  it  wa.s ;  1  | 
saw  lain  arm  up.  and  I  saw  it  go  back ;  I  didn't 
see  anything  more  of  i1^  after  that.  AVas  | 
that  the  arm  nearest  j'ou,  or  the  arm  further- 
cst  oft"  'i  I  don't  recollect,  sir.  You  don't 
recollect  anything  about  that  ?  Ko,  sir,  I 
don't  say  anythijig  more  than  I  know.  Well, 
Kachel,  who  else  did  yon  see  there  that  day  ? 
I  don't  know  sir,  I  saw  a  great  many.  I)id 
yon  sec  anything  of  Ed.  Powers,  or  Sam.  Hall, 
at  that  time  ?  If  I  did,  1  don't  recollect  it 
now.  Sec  if  you  can't  recollect  something 
about  it  ?  No,  sir,  I  can't.  Didn't  you 
see  something  of  Monk  at  that  time ':'  After 
the  shooting,  I  saw  Mr.  Nixon  take  hold  of 
Monk  and  lead  him  down  towards  Jlr.  Taylor's 
store  ;  he  brushed  up  against  me  twice.  That 
was  the  time  he  brushed  against  you  it  was  not 
before  the  shooting  ?  lie  bru.shed  against  me 
twice  before,  and  twice  after;  I  know  he 
brashed  me  once  before,  and  I  think  twice, 
and  I  Icnow  he  brushed  against  me  twice  after- 
Avards.  jVlonk  was  brushing  you  pretty  con- 
siderably that  day  Y  Yes,  sir,  he  was.  How 
came  he  to  be  brushing  yon  so  much  that  day  ? 
I  don't  know,  sir,  he  went  np  against  me ; 
I  don't  know  ■  how  often  he  did; 
I  was  standing  close  up  to  him 
Was  there  any  man  who  was  in  that  crowd  that 
day,  whose  name  you  can  tell,  except  the  names 
of  Monk,  or  Sam.  H.ill,  or  Ed.  PoAvera  ?  No, 
sir.  From  first  to  last,  you  don't  recollect  see- 
ing anybody  else  '?  1  ui,n't  recollect  who  I  did 
see  ;  it  has  been  a  rig;ht  good  while.  And  you 

say  directly  after  the  shootinjr,  that  you  started 
off  and  r.Tn  away?  Yes,  sir,  I  went  right  straight 
on  tfiwards  home.  Where    do  you  live?  I 

forget  the  name  of  the  street.  I  lis^e  in  the  street 
do^yn  from  the  market  hou«e  ;  I  come  out  in  the 
icorning,  and  look  at  the  market  house  to  tell  what 
time  it  is;  I  live  in  Mr.  Webster's  house;  grand- 
mother and  I  stny  in  the  kitchen,  and  Mr.  Web- 
ster stays  in  the  rest  of  the  house. 

Re-direct  examination,  by  the  Counasl  for  the 
prosecution. 

Rachel,  do  you  say  that  Beebee  had  on  a  hat 
that  day  ■?  1  think  he  had,  I  don't  exactly  rec- 
ollect, but  I  am  pi etty  certain  he  had  on  a  hat. 
])id  you  see  that  hat  at  the  time  the  pistol  ivent 
off?  No.  sir.  Was  his  hat  on  his  head  when 
the  pistol  fired?  I  don't  know,   sir.     I  don't 

recollect  exactly  about  that.  When  was  it  you 
saw  his  bat  oa  bis  head  ?  1  saw  it  when  lie  was 
coming  down  the  steps.  You  say  when  he  came 
Oown  the  steps,  that  hat  he  had  on  his  head  was 
a  black  hat?  Yes,  sir.  Do  you  recollect  see- 
ing it  on  his  head  any  more  after  that?  I  don't 
believe  I  did.'  You    don't   think   you  saw  him 

with  a  hat  on  his  hea'^,  except  when  he  was  on  the 
stairs.'        !so,  sir.  Now  about  that  comforter, 

when  did  you  see  that?  J  saw  that  when  he 

was  coming  down  stairs,  and  I  saw  he  held  it  on  ' 
aiter  he  was  shot.  Bat  at  the  time  he  was  siiot,  i 
could  you  see  him  well  enough  to  see  it  ?  No, 

sir.  So  the  conclusion  you  came  to  that  be  had  i 
it  on  when  lie  was  thot,   was  formed  b-.-forc  and  . 


after?  Yea,  sir.  Yon  could  not  see  Arcby 

very  well  at  the  moment  he  was  shot?  No,  sir. 
Dia  you  say  there  was  a  big  crowd  around  him? 
Y'-s,  sir.  And  vou  were  tome  forty  or  fifty  teet 
off?        I  recKon  about  that.  And  there  was  a 

crowd    between   you  ?  Yes,  sir.  How   did 

you  SL-e  his  left  foot?  Well,  sir,  when  they  s^i'l 
•'clear  the  way,"  the  crowd  sort  of  thinned  out, 
and  I  saw  ^  rchy  make  one  st^^p  oil'.  Are  you  cer- 
tain vou  could  tell  Arch.v's  foot,  as  be  stepped  off 
througU  the  crowd?         Yes,  sir.  You  noticed 

him  step  off  thv  pavement  with  iiislcft  foot?  Yts, 
sir;  he  fell  that  way,  loo.  It  was  likely  bis  left 

foot  was  off  when  he  fell,  but  I  want  to  know 
whether  you  could  «ee  his  left  f  ot,  w  hethv-r  you 
can  stale  positively  that  Arcby  had  his  left  foot 
off,  at  tlie  time  he  was  shot,  and  you  could  see 
him  at  that  time?  Vv'heii  they   halloed    "clear 

the  way,"  I  could  see  him    plain   enough.  I 

think  you  savd  the  reason  why  you  fould  see 
Arcby  so  plain  was  because  he  was  a  tall  man? 
Yes,  sir,  he  was.  You  could  have  sten  ashore 
man,  if  you  could  see  hii  foot  on  the  ground? 
Wlien  they  hoUored  "clear  the  way,"  I  could. 
You  thiukhe  fell  with  one  foot  ofl"  the  pavement ; 
do  jou  think  that  foot  was  off  the  pavement  be- 
fore he  fell  ?  Yes,  sir,  I  gusss  it  must  have 
been.  That  is  your  opinion,  is  it?  Yes,  sir. 
You  say  you  haven't  talked  with  anybody  about 
tiiis?  No,  sir,  you  can't  find  them  people  to 
tell  you  I  talked  with  ihem.  Were  you  ever 
examined  <in  oath  before?  No.  sir.  Who  did 
you  see  in  that  crowd  after  Archy  was  shot  that 
you  knew.-?  1  don't  know,  sir.  I  don't  recol- 
lect seein'Z  anybody,  thsn  ;  1  wanton  home.  I  had 
a  bundle  ;  ami  I  come  back  again,  but  I  don't  rec- 
ollect seeing  anybody  in  the  crowd,  for  I  d.dn't 
stop  long  enough  to  see  who  I  did  know.  The 
only  persons  you  recollect  STeing  in  that  crowd  the 
whole  time  you  weie  there  froiii  hrst  to  last,  Vrsre 
Sam  Hall,  Ed.  Poweis,  ilock,  and  the  gentleman 
who  shot  1  he  pistol,  and  Archy  and  Alr.Wemyss  and 
Mr.  HiirJib  .'  Y'es,  sir,  they  are  all  1  recollect. 
Did  you  see  disticcily  when  Archy  said  ''do,  don't; 
take  me  down  there,"  that  Mr.  "VVemyss  jerked 
him  forward  y  1  said  it  looked  to  me  like  some- 
body did.  You  could  see  that  he  had  hold  of 
him  ?  Yes,  sir.  Are  you  certain  you  saw 
Archy  that  day?  Yes,  sir,  I  saw  him  when  he 
come  down  stiirs. 

The  Judge  Advocate  stated  to  the  Commission 
that  there  were  no  witnesses  who  could  be  exam- 
ined at  present.  He  had  sent  summoasus  as  long 
ago  as  last  week,  for  witnesses  to  appear  the  day 
before  yesterday,  but  they  had  not  yet  appeared. 

Whereupon,  on  motion,  the  Commission  ad- 
journed to  meet  on  Monday,  the  12th  instant,  at 
llA.  xM. 


PvALEiGH,  N.  C,  Aug.  12th,  1867,  11  A.  31. 

The  Commission  met  pursu-iut  to  adjourn- 
ment. 

Present :  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

Thu  readiug  ol  the  testimony  taken  on  Satur- 
day the  10th  iust.,  was  waived,  there  beiug  uo  ob- 
jection thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

David  Oliphant,  a  witness  for  the  prosecu- , 
tiou,  haviug  been  lirst  duly  sworn,  testitied  as  fol- 
lows : 

Examined  by  the  Counsel  loi  the  prosecution. 

What    is    your    name  ?  David    Oliphant. 

Where  do  you  live?        In  Fayettcvillc.  You 

have  been  suffering  with  sickness  for  the  last  few 
days?  Yo6,    sir.  Feel   uuwcU    to-day? 

Yci,  bin        What  U  the  disease  you  are  complaia- 


no 


rROCEEDIKUS   OF   A   MlLl'XAKY   C0MM1SSI0>", 


inj?  of?  Chills  and  fever.  Have  you  had  any 
chills  to  da}'  y  No,  sir.  Have  one  yesterday  ? 
Yes,  sir.  Day  before  yesterday  'i  Yes,  sir. 
You  live  in  Fayetteville.^         Yes,  sir.  Were 

vou  living  there  the  day  ArcUj  Beebec  was  kill- 
ed ?  Yes,  sir.  Reineuiber  v.-hat  day  of  the 
week  it  was?  I  don't  reeoUect.  "^Vhat  time 
did  you  go  up  to  the  market  house  tha;t  day?  I 
can't  teil  exactly.  Was  it  belore  diniiur  or  af- 
ter? It  was  after  dinner.  liefore  sunset? 
Yes,  sir.  Had  Archybeen  brought  up  from  the 
^^ard  house  when  30U  got  up  there.  They 
were  just  bringing 'him  "from  the  gUiird  house. 
Were  you  standing  inside  of  the  market  house? 
Yes,  sir.  Could  you  see  the. door  of  the  guard 
house,  from  where  you  were  standing  inside  of 
the  market  house  ?  Yes,  sir.  Who  eame  up 
along  with  Archy  fi'om  the  guard  house  to  the 
market  house  ?  I  think  Mr.  Wemyss,  Mr. 
Hornrinde,  and  Mr.  Brown.  Any  one  else  ? 
Not  that  I  can  recollect.  Were  th.re  others 
with  him  that  you  can  recollect  ?  iSIr.  Fair- 
<;loth,  I  think  was  with  him.  Was  there  any 
crowd  at  the  market  house  when  you  got  there  ? 
A  pretty  good  crowd.  How  iuany  do  you  sup- 
))Ose  ?  "l  reckon  about  a  hundred.  When 
jou  first  got  there  .'  Yes,  sir.  W^here  were 
they  standing?  Under  the  market  house  and 
some  outside.  Was  Archy  carried  upstairs? 
Yes,  sir.  How  lorg  did  he  remain  up  there? 
About  an  hour,  I  reckon.  Were  you  down  un- 
der the  market  liouse  all  the  while  he  was  up 
.stairs.'^  Yes,  sir.  Sitting  or  standing?  Both. 
Who  did  you  see  in  the  crowd  that  you  knew, 
while  Archy  was  up  stairs?  I  saw  Mr.  Sam. 
Phillips  and  Mr.  Tolar.  Mr.  J.  W.  Tolar? 
Yes,  sir  ;  and  1  saw  Mr.  Watkins  and  Mr.  Powers. 
Which  Powers?  Tom  Powers.  Any  one 
.else?  Mr.  Leggett  Didyousee  Jim  Nixon? 
Yes,  sir.  Did'you  see  Ed.  Powers  or  Sam.  Hall 
^orKalph  Luttcrlch  ?  I  don't  recollect  seeing 
'them.  You  saw  Phillips  and  Tolar,  and  Tom 
Powers  and  Monk?  les,  sir.  Whed-e  was, 
Tolar  standing  while  the  negro  was  lip  stairs  ? 
He  was  standing  right  there  at  Becky  Ben's  stall. 
"Who  was  standing  near  him?  Mr.  Leggett, 
was  standing  pretty  near  him.  Wei-e  they 
conversing  togetheV?  I  think  they  were. 
Was  he  the  nearest  man  to  him  to  your  best  re- 
collection? Yes,  sir.  Did  you  see  any  weap- 
on about  Mr.  Tolar  at  that  time  ?  Well,  I 
■don't  knov/  for  certain  whether  it  was  a  pistol  he 
had  or  not,  but  I  think  it  M'as  a  pistol  under  his 
coat.  You  saw  something  under  his  coat? 
Yes,  sir.  Under  which  side?  The  leftside. 
The  protuberance  was  on  the  leftside?  Yes, 
sir.  Where  was  Tom  Pov.ers?  He  was  by 
an  old  white  -woman's  stall,  that  sells  cakes  un- 
<ler  the  market  house.  What  is  her  name  ?  I 
-don't  know,  sir,  what  her  name  is.  Is  it  the 
opposite  side  of  the  market  house  from  Becky 
Ben's?  No,  sir,  on  the  same  side.  Did  you 
remain  there  until  Archy  came  down  inside  of 
the  market  house?  Yes,  sir.  Did  Ms.  Toiar 
xeraain  there  until  Archy  came  down  ?  Yes, 
sir.  How  was  it  with  the  rest — with  Tom  Pow- 
ers? He  remiiined  there  too.  He  didn't  go 
away  at  all  ?  He  went  down  the  street  hefcvre 
Becbee  came  down  the  stairs,  and  then  he  come 
back.  How  long  was  he  alisent?  I  can't  tell 
.  liow  long  it  was,  litteen  minutes,  I  suppose.  He 
went  away  for  a  short  time  while  Beebee  was  up 
gtavi'J-p,  and  returned  ?  Yes,  sir.  Did  he  re- 
turn**?" the  same  place  where  he  was  before? 
"ies,  si/-  ,  Did  you  see  Monk  while  the  man  was 
.^Y)  sti^if^  ■  ^  Yes,  sir.  What  was  he  doing  ? 
\\<i  was  no^^  .-^ijjp-  anyihing.  Did  you  see  hmi 
.^vinU^i"*^  •  ^^^^  didn't  see  him  whittling,  1  saw 
jiiui  ii'^' -          •'c  iu  his  hand,  1  believe  he  was 


trinmiing  his  finger  nails.        Did  you  hear  him 
say  anything?        No,  sir.        Did  you  hear  Tom 
Powers  say  anything  while  Archy  was  up  stairs, 
about  the  offence  he  was  chai-ged  with?     I  heard 
him  say  he  thought   it  was  a«hame  the  way  the 
young  lady  was   treated.        Is  that  about   all  ? 
Yes,  sir.        Did  you  hear  that  while  Archy  was 
up  stairs  ?        Yes,  sir.        Did  you  he^r  Tolar  say 
anything  about  it  ?        1  heard  him  say   if  that 
was  iet  go  on,  it  would  go  on  .aa:ain.        Was  that 
Mhile  Archy  was  ly)  stairs  ?        Yes,  sir.        Was 
he  talking  to  any  one  in  particular,    or    to  the 
crowd  ?     To  the  C70wd,  I  believe,  that  was  around 
there.      Was  there  anyexeitement  in  tliat  crowd, 
any  expressions  ofiinger  or  disgust  at  what  had  ta- 
ken place?        No,  sir.       "S^  as  the  crowd  perfect- 
ly  quiiet  ?  Yes,   sir.        No    talMug  about  ? 
They  -were  talking  iirst  to  one  and  thenl;o  anoth- 
er ;  I  didn't  know  what  they  were  talking  about. 
What  is  Miss   Massey's  name  ?        Sis  Massey, 
they  call  her.        Did  you  see  her  that   day  when 
she  came  down  stairs?        Yes,  sir.        Who  was 
with  her  ?        Mr.  Bond  was  with  her.        Did  she 
come  down  before  Archy?        Yes,  sir.        Was 
her  mother  along?        Yes,  sir.        What  became 
of  them  when  they  came  down  stairs?        They 
went  to  tlie  carriage.        Where  was  the  carriage? 
Out  in  front  of  the  market  house.        Some  dist- 
ance from  the  pavement  ?      About  ten  or  fifteen 
feet,  I  reckon.        Did  you  go  out  of  the  mark-et 
house  when  they  went  to  the  carriage  ?    Yes,  sir, 
I  -went  out  to  the  carriage,  too.       Mr.  Bond  you 
sayJianded  the  ladies  into  the  carriage  ?    Yes,  sir. 
Did  any  one  else  go  out  there  to  speak  to  them  ? 
Mr.  Owens  went  out  there,  believe.         Aiu'fc 
you  certain  about  that  ?        Yes,  sir,  I  am  cer- 
tai-n.         Did  any  one  call  for  Mr.  Powers,  that 
you  know  of  ?         I  think  his  sister  called  for 
him.         You  were  standing  out  there,  how 
close  were  you  to  the   caniage  when  Powers 
went  np  ?         I  was  not  more  than  three  feet,  I 
reckon.         He  went  up  and  spoke  with  his  sis- 
ter ?        Yes,  sir.         Did  you  bear  any  of  the 
conversation  ?         I  heard  3Irs.  Massey  to  say 
for   Tom  not  to  have  nnything  to  do  with  it. 
Did  you  hear  his  reply  V         I  don't  think  he 
said  anything  at  aU.        Did  ycni  hear  what  Mr. 
]\Laultsby  had  to  say  ?        No,  sir.         Was  he 
s-peaking  to  the  ladies  or  j\Ir.  Bond  ?        To  the 
ladies.         Did  you  see  him  speak  to  Bond,  at 
all  ?        No,  sir.        Did  ycru  see  any  one  else 
■go  to  the  carriage  ?         Not  that  I  can  recol- 
lect.        Did  you  see  Phil.  Taylor  there  ?     No, 
sir.        Robert  Mitchell  ?         No,  sir.        What 
became  of  jMr.  Powers  when  he  left  the  car- 
riage?        He   went  back  under  the  market 
house.         Did  you  go  under  the  market  house 
at  the  same  time  ?         Yes,   sir.         Did  you 
have  anything  to  say  to  him  ?         No,  sir,  he 
said,  under  the  market  house,  that  he  thought 
it  was  a  shame,  the  way  the  girl  was   treated. 
What  became  of  ]\Ir.  Maultsby,  after  he  came 
from  the  carriage  ?        I  can't  tell,  sir.         Mr. 
INIaultsby  disappeared  from  your  sight,  then, 
and  3'ou  didn't  see  him  again  until  after  this 
thing  was  done  ?         N-o,  sir.        W'ere  you  near 
Mr.  Powers  when  he   came   back  under  the 
market  house?        Yes,  sir.         Did  he  move 
any  nearer  to  the  steps  than  he  was,   before 
Archey  came  down  ?        No,  sir.         He  stayed 
at  the  same  place  ?        Yes.    sir.         How  far 
was  that   from  the  foot  of  the  steps?         It 
was  about  ten  feet  I  reckon.         Was  it  on  the 
same  side  of  the  market  house  V        Yes,  sir 
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Was  he  sitting  down  or  standing  up  ?  Sit- 
ting down.  Where  was  Mr.  Tolar,  in  the 
same  place  still  ?  lie  was  leaning  uj)  again.st 
owe  of  the  pillars.  At  the  past  end  '!  At 
the  south  end.  Which  street  docs  the  south 
end  front  down  'i  1  don't  recollect  now ;  it 
was  towards  i\Ir.  Taylor's  corner.  Was  it  at 
the  same  end  that  Archey  came  out?  No,  sir, 
it  was  at  the  same  end  of  the  market,  but  he 
was  not  right  at  the  same  place.  lie  was  at 
the  same  end  of  the  market  house  that  Archey 
passed  out  ?  Yes,  sir.  He  was  .standing 
there  before  Archey  came  down  ?  Yes,  rir. 
Do  you  mean  he  was  standing  against  the  side 
of  the  arch  ?  Yes,  sir.  The  right  hand 
side  as  you  go  out'?  Yes,  sir.  Wasn't  the 
right  hand  side  of  the  arch  the  side  nearest 
the  steps '?  No,  sir.  Ju.st  think  a  moment, 
Mr.  Oliphant,  when  j'on  come  down  the  steps 
ain't  the  right  hand  side  of  the  arch  the  one 
nearest  the  steps  V  He  was  standing  on  the 
right  hand  side  as  you  go  in  the  market.  Of 
the  same  arch  that  Archej'  went  out  of '?  Yes, 
»ir.  AVas  he  standing  there  before  Archey  come 
down  ?  Ye.^,,  sir.  When  did  he  move  from 
IBecky  Een's  stall  to  that  place,  do  you  know  'i 
I  don't  recollect.  You  remember  at  one 
time  he  was  at  one  place,  and  just  before  Aj:- 
chey  came  down  he  was  at  the  other  ?  Yes, 
sir.  Where  were  you  standing  when  Archey 
came  down  '?  1  was  standing  right  there  by 
old  Becky's  stall.  Did  you  see  3Ionk  about 
that  time  ?  Yes,  sir.  Was  he  there  too  '? 
Y'es,  sir.  Where  was  he  '?  He  was 
standing  right  there  by  old  Becky's  stall  too. 
Pretty  close  to  you  V  About  ten  feet  from 
me.  I  reckon.  Now,  when  Archey  came 
down  .stairs,  did  you  see  him  ?  Yes,  sir. 
Who  was  with  him '?  There  was  Mr.  Wem- 
wyss,  and  Mr.  Hardy,  and  3Ir.  Horninde,  I 
think.  Was  anything  done  to  him  before 
he  got  down  stairs'?  No,  sir,  not  that  I 
know  of.  You  heard  no  exclamations  from 
the  crowd  ?  No,  sir.  Saw  nobody  make 
at  him  before  he  got  do\v'a  stairs '?  No,  sir. 
As  he  was  passing  through  Beckj^'s  stall,  and 
come  to  where  he  came  out,  was  anj'thing 
done  to  hinf?  Mr.  Powers  caught  hold  of 
him  and  told  him  he  could  not  go  any  further. 
Was  that  just  as  he  got  to  the  arch  ?  Yes, 
sir,  just  as  he  went  to  turn  the  corner.  Where 
was  Mr.  Powers  standing  then '?  He  ^vas 
standing  on  the  right  of  Beebee  as  he  came 
down  stairs.  So  that  Beebee  passed  by  his 
left  hand  ?  Yes,  sir.  And  just  as  he  got 
to  the  arch  he  touched  him — laid  his  hands  on 
him?  Yes,  sir.  Do  you  mean  he  laid  his 
hands  on  him  roughly,  or  grabbed  him,  or 
jerked  him?  He  just  put  his  hands  on  him 
and  told  him  he  could  go  no  further.  That 
A\as  what  you  heard  him  say,  that  he  could  go 
no  further  ?  Yes,  sii-.  Did  you  see  Monk 
then  ?  Yes,  sir.  What  was  he  doing  ? 
He  had  his  knife  in  his  hand.  Was  he  i^retty 
clo.se  to  JMr.  Powers  ?  He  was  about  three 
or  four  feet  from  Mr.  Powers.  What  hap- 
pened after  Powers  put  his  hand  on  the  joris- 
ouer  Beebee?  They  pu.shed  Mr.  Powers 
off.  Who  pushed  him  off  ?  Mr.  Wemwj-ss, 
or  some  of  them  that  had  hold  of  the  darkey. 


Sheriff  Hardy  or  some  of  them.  At  the 

time  Mr.  Powers  laid  his  hands  upon  the  pris- 
oner Beebee,  Monk  had  his  knife  out,  within 
four  feet  of  him,  and  Powers  was  pushed  off, 
and  .-^-ou  say  Tolar  was  standing  at  the  same 
place  ?  Yes,  sir.  He  hadn't  moved  from 
that  place  then  ?  No,  sir.  AVas  there  any 
rush  made  upon  him,  at  all  ?  A  pretty  good 
rush,    I   guess.  That    ^vas  at    the*  same 

time  that  Powers  made  this  grab? 
Yes,      sir.  Was   Tolar     in     the     rush  ? 

No,  sir;  I  think  be  was  not.  Tlieu  tliey  got 
the  prisoner  outside  of  tUe  arch?  Yes,  sir. 
What  happened  then?  Mr.   Tolar  walked 

around  to  about  where  the  negro  was.  What 
becamo  of  Mr.  Powers  and  Monk  ?  I  never 
seen  Mr.  Powers  any  more.  Did  you  see  him 
go  away  ?  No,  sir.  Was  he  in  the  crowd 
that  pressed  on?  I  think  he  was  in  the  crowd, 
I  could  not  say.  Plave  you  any  reason  for  your 
opuiion  at  all,  except  that  you  had  seen  him 
there  just  before  ?  No,  sir;  I  didn't  see  him 
pressing  on  with  the  crowd.  You  say  Mr.  To- 
lar moved  around  towards  v/here  the  presoncr 
wa.9  ?  Yes,  sir.  Did  you  move  out  of  the 
maiket  house  too?  Yes,  sir.  Did  Mr.  Tolar 
keep  moving  or  stop  ?  He  stopped.  How 
close  was  he  to  Beebee  when  he  stop]:)ed  ?  About 
five  or  six  feet  from  Beebee,  or  lUMy  be  further. 
How  close  were  you  to  Mr.  Tolar  when  he  stop- 
ped ?  I  was  about  two  or  three  feet  I  reckon — 
I  was  on  the  right  of  Tolar.  Were  you  iu  front 
of  him  or  to  the  rear,  or  square  to  his  right? 
Square  on  his  right.  Where  was  JMr.  Tolar 
staudingat  that  time  ;  on  the  pavement  or  off  the 
pavement  ?  OIT  the  pavement.  How   far 

from  the  edge?  Just  oiT  the  edge,  about  three 
feet  off  the  edge.  And  where  was  Beebee,  was 
he  on  or  off'  the  pavement?  On  the  pavement. 
What  did  Mr.  Tolar  do  after  he  stood  still  ?  He 
pulled  out  his  pistol.  Whei-e  from  ?  He  got  it 
some  how  or  other.  You  don't  know  wlietlier  he 
drew  liis  pistol,  or  whether  it  was  handed  to  him 
then  ?  No.  sir.  Did  you  see  him  with  the 
pistol  in  his  hand  ?  Yes,  sir.  What  did  he 
do  with  it  ?         He  cocked  it  and  fired  it.  He 

cocked  it  and  fired  it?  Yes,  sir.  You  saw 
him  level  it  ?  Yes,  sir.  You  saw  it  discharg- 
ed ?  Yes,  sir.  You  saw  the  smoke  and  the  flash  ? 
Y^es,  sir.  You  heard  the  report?  Yes,  sir. 
Was  it  directed  towards  Beebee  ?  Yes,  sir. 
Did  Beebee  fall  afterwards  ?  Yes,  sir.  What 
did  Tolar  do  with  the  pistol?  I  can't  tell  you 
what  he  done  with  it  after  he  fired;  I  think  he 
put  it  under  his  coat ;  he  threw  his  shawl  back 
and  I  think  he  put  it  under  his  shawl  some  how 
or  otlier;  I  don't  know  liow  he  got  it  under 
though.  What  was  that  about  throwing  his 
shawl?  He  threw  his  shawl  back  over  his  left 
shoulder,  and  the  pistol,  I  think,  went  under  his 
shav,  1,  and  he  walked  up  under  the  market  house 
and  leaued  against  tlie  pillar  that  he  leaned  against 
before  he  came  out.  He  leaned  against  the  pil- 
lar on  the  same  side  that  Arehy  had  come  by  ? 
No,  sir,  on  the  other  side.  You  say  that  alter 
he  had  tired  this  pistol  he  drew  back  his  arm,  and 
threw  his  shawl  on  his  left  shoulder?  Yes,  sir. 
Did  you  see  him  move  his  hand  any  where  else 
about  his  person?  No,  sir.  I'ou  didn't  see 
him  dispose  of  the  pistol  at  all  ?  No,  sir.  Did 
you  see  him  pass  his  hand  under  his  coat  bchmd  ? 
Yes,  sir,  I  think  he  did.  AA'as  tliat  after  he 
had  thrown  his  shawl  up?  Yes,  sir.  Did 
you  see  whether  there  was  any  pistol  in  his  hand 
when  he  passed  it  back?  No,  sir.  He  went 
and  stood  by  that  pillar  after  that  ?  Yes,  sir. 
Did  you  hear  any  exclamations  in  the  crowd  ? 
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No,  sir.  Did  you  hear  anj-  exclamations  in  the 
crowd  just  as  Archy  come  out  of  the  arch  V 
Notliing  more  than  they  said  it  was  a  sliame. 
Did  you  hear  any  body  in  tlic  crowd  cryinj^-  out 
any  tiling  ?  I  heard  tiuMu  cry  out  "  shoot  liim," 
and  I  started  and  ran  away,  and  went  up  to  when; 
the  bell  rope  was,  and  then  turned  around  and 
came  back.  That  was  an  instantaneous  move- 
ment? Yes,  sir.  ^  As  I  understand  you,  alter 
Powers  tailed  to  grab  him,  and  then  was 
driven  otf,  there  w'as  an  exclamation  to  shoot 
him?  Tes.    sir.  UpoQ      hearing     that, 

you  ran  bark  towards  the  bell  ropf,  and  instantly 
thought  Tou  would  go  and  see  wliat  was  to  be 
done,  and  turned  back  and  cime  up  to  ?>Ir.  Tolar? 
Yes,  sir.  iJidyou  see  Archy  fall  down  that  day 
before  he  was  shot  ?  I  saw  him  fall  before  he 
was  shot.  You  saw  that  ?  Yes,  sii.  And 
as  he  raised  up  he  was  shot?  Immediately  af- 

terwards. I  supposed  he  was  trying  to  get  loose 
from  the  guard.  That  was   your  itnuression? 

Yes,  air.  Did  you  see  .inybody  with  knives  that 
day  except  Monk?  No,  sir.  Any  one  Avith 

pistols?  Nobody  but  Jonathan  Hollingsvv'orth, 
and  he  was  a  guard,  and  that  was  the  /•eason  he 
had  a  pistol.  He  was  a  guard  at  the  time,  a 
guard  of  what?  He  was  guarding  trie   bridjje 

at  the  time  I  believe.  What  mnkes  you  believe 
that?  He  hiu)  been  suarding  it.  Idou'tknow 
whether  he  was  guarding  it  that  day,  he  said  hi 
was.  Ygu  are  not  at  liberty  to  jay  what  he 
said — do  you  know  of  your  own  knowledge,  that 
he  was  guarding  it  that  day  ?  No,  sir.  How 
far  is  the  bridge  from  the  market  house?  About 
a  mile.  They  don't  put  out  their  guards  as  far 
as  that;    do  you  think  they  do?  I   should  not 

think  they  would.  You  g:i\v  Hollii  gsworth  with 
a  pistol,  wh-n  was  that,  before  Archv  came  down 
stairs?  i\o,  sir.  Did  you  sec  Maultsby  any 
more  after  you  saw  him  at  the  carriage?  No, 
sir.  Did  you  hear  any  one  in  the  crowd  say 
who  it  was' that  fired,  'before  C  pt.  Tolar  went 
away?  No,  sir.  I  heard  some  one  say  a  little 
bov  hollered  out  that  Capt.  Tolar  t<hot  him. 
While  Capt.  Tolar  wa--  there  ?  Capt.  Tolar  was 
leaning  up  against  that  brick  pillar.  Was  it 
loud  enough  for  h  m  to  hear  it  ?  1  should  think 
it  was.  What  was  the  expression?  Some  of 
them  said  a  little  bny  hollered  out  "  Capt.  Tolar 
shot  him.  '  Anything  else  ?  No,  fir.  Did 
any  bedy  stop  the  boy  ?  Some  one  slapped  l:im 
down  they  said.  As   I   understnnd  you,  Capt. 

Tolar  hndn't  left  the  crowd  V  No,  sir.  Did 
you  see  what  became  of  Capt.  Tolar  afterwards? 
When  he  was  standing  up  .Tgainst  that  bciek  pil- 
lar I  started  to  go  under  th'-^  market  house,  and 
Mr.  Tolar  went  over  to  Mr.  Hinsdale's  store. 
Were  you  going  to  speak  to  him?  I  thought 
I  would  speak  to  him,  and  ho  wpnt  oft.  How 
close  were  you  to  Mr.  Tolar  when  he  fired  ?  I 

can't  tell  exactly  how  close;  it  was  about  four  feet 
I  reckon.  From  two  to  four  feet,  or.  if  anything, 
was  it  more  than  four  feet?  It  was  not  more 
tlian  four  feet.  Was  there  any  one  b.tween 
you  and  him?  No,  sir.  Were  thera  persons 
behind  you  and  before  you?  There  was  people 

behind  me.  Was  there  anv  one  between  you 
and  the  prisoner  Beebee?  Tnere  was  plenty  of 
them  en  the  pavement   before   me.  None    be- 

tween you  and  (he  edga  of  the  pavement  ?  No, 

sir.  Was   there   any   one  between  Tolar   and 

Archy  when  he  tired  ?  O,  yes,  there  was  ria:ht 
smart  between  them.  Several  persons  ?  Yes, 
sir.  Did  you  notice  Avho    they  were  ?  No, 

sir,  I   never  noticed.  Do  ycu  know  a  man   in 

Fayetteville  by  the  name  of  John  A  Smith?  No, 
sir.  You  say  there  were  persons  between  them, 
but  you  don't  know  who  they  were  ?  Do  you 
know  John  Armstrong?        Yes,  sir.         Did  you 


see  him  there  that  day?  No,  sir,  1  never  seen 
hiin  at  all,  he  might  have  been  behind  Mr.  Tolar. 
You  didn'tsee  him?        No,  sir.  Who  did  you 

see  nearest  to  T  'lar  at  the  time  he  fired  the  pistol  ? 
I  never  took  any  particn'ar  notice,  because  I  was 
excited.  Somewhat  alarmed  were  you  ?  Yes, 
sir.  Did  you  see  the  pisrol  that  Tolar  fired  with? 
Yes,  si:.  What  sized  pistol  was  it?  I  can't 
tell  you  exactly,  it  was  about  so  long,  (10  inches 
by  measure.)  Do  you  know  what  sort  of  a 
pistol  il  was,  Colt's,  or  Kcmington's,  or  couldn't 
you  tell?  I  think  it  was  a  Colt's  rciicater. 
A  Colt's  repeater  of  large  size?  Yes,  sir.  Did 
you  see  any  thing  of  Monk  after  the  pistol  was 
fired?  Yes,  sir.  What  was  he  doiug?  He 
started  to  go  to  the  nigger  and  Jim  Nixon  caught 
hold  of  him  and  carried  him  off,  down  the  street, 
and  told  him  there  was  no  use  coming  around 
therewith  his  knife,  the  nigger  was  dead.  Was 
he  saying  any  thing  when  he  started  towards  him? 
Not  that  I  heard.  Did  he  have  any  weapon  iii 
his  hand  ?  He  had  a  knife  in  his  hand.  How 
close  did  he  get  to  the  negro?  Not  very  close, 
before  Jim  Nixon  caught  him.  Did  he  get 
within  five  feet  of  liim  ?  Yes,  sir ;  I  reckon'be 
did.  You  say  you  saw  Sam  Phillips  there  that 
day  ?  Yes,  sir.  Did  you  see  him  standing 
near  Tolar  when  he  fired?  No  sir.  What  time 
was  it  when  you  saw  Sam.  Phillips;  before  the 
negro  came  down  stairs?  Yes,  sir.  Did  you  see 
him  afterwards  at  all?  Not  until  that  even- 
ing in  his  store.  Did  he  have  any  weapon  when 
yo"u  saw  him  ?  I  think  it  was  a  pistol  he  liad 

in  his  coat.  You  saw  something  in  his  bauds  ? 
No,  sir.  You  are  under  the  impression  he  had 
a  pistol  under  his  coat  /  Yes,  sir.  You  didn't 
see  what  sort  of  a  pistol  1  No,  sir,  I  am  pret- 
ty certain  he  had  a  pistol,  though.  You  judge 
simply  from  what  you  heard  or  from  what  you 
saw.  From  what  I  saw.  From  the  ax^pear- 
ance  of  his  hand  in  his  breast  ?  Yes,  sir.  And 
the  swell  in  his  clothing?  Yes,  sir.  Do  you 
know  William  Porter?  Yes,  sir.  Did  you 
see  him  there  that  day?  No,  sir.  Do  you 
know  James  Kendricks  ?  Yes,  sir.  Did  you 
see  see  him  there  that  day  ?        No,  sir. 

Cross  examinatiou  by  the  Counsel  for  the  ac- 
cused : 

When  were  you  summoned  as  a  witness  in  this 
case?  Friday,  sir.  Cot  up  here  yesterday? 
Yes,  sir.  After  this  firing  was  all  over,  the 
shooting  of  the  negro,  you  say  you  went  down 
to  Mr.  Phillips' store?  In  the  evening.  Did 
you  find  Mr.  Phillips  at  the  sifcre  ?  Yes, 
sir.  Did  you  go  down  with  him  ?  He 
had  gone  d'owu  before;  I  never  went  there 
till  about  dark.  He  showed  you  his  pistol  when 
you  got  there?  No,  sir,  he  didn't  show  me  his 
pistol.  What  did  he  say.  about  the  i^istol? 
He  never  said  a  word  about  his  pistol.  What 
did  he  say  about  the  aiiair  ?  He  didn't  say  any- 
thing about  it  at  all.  How  many  conversations 
have  you  had  with  Sam.  about  this  matter.*^  I 
have  not  had  any  couversations  with  him  about 
it.  I  mean  Irom  the  day  the  thing  oceui  red  up 
to  the  present  time  ;  how  many  conversations 
have  you  had  with  Sam.  Phillips?  I  have  not 
had  any  conversations  with  Sam  Phillips  at  all 
about  it.  You  have  never  spoken  to  him  on 
the  subject  ?  I  have  never  spoken  to  him  about 
it  all.  Hasn't  he  spoken  to  you  about  it  ?  No, 
sir.  You  say  he  has  not  ?  No,  sir.  And 
you  have  had  no  conversation  with  him  whatev- 
er ?  No,  sir.  What  time  did  you  get  to  the 
market  house  that  day?  I  cant  exactly  tell 
■<\'hat  time  it  was  ;  it  was  just  before  they  brought 
Beebee  up  from  the  guard  house.  "Where  did 

you  go  from?  I  went  from  Bill  Clark's  bar 
room.       How  many  clriuks  had  you  taken  that 
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iluy?  I, had  taken  one.  Hadn't  you  taken 
more  than  due  drink  that  day?  No,  bir;  I  bud 
not.  Where  did  you   take  that  •"         I  took  it 

at  Bill  Chirks.  Aud  you  took  no  other  driuk 
that  day  5"  Not  until  alter  the  fellow  wus  shot, 
then  1  went  down  aud  took  another  drink  with 
Nixon  aud  ilonk.  What  did  you  go  to  the 
market  hou.se  lor,  that  day?  i  just  went  up 
there  hecau.se  1  wanted  to.  "Were  you  armed  ''. 
No,  sir;  I  didn't  <'Veu  have  a  pocket  knife,  uiueh 
less  a  pi.sl(jl.  Vou  had  no  arms  atall  No, 
bir.  You  just  went  up  thereto  see  what  was 
going  on  'i  Yes,  sir.  Did  you  see  Beebce 
when  he  left  the  }?uard  house  door?  Yes,  sir. 
You  say  at  that  time  there  were  Mr.  Wemyss  and 
Mr.  Hrown  and  .Mr.  Faircloth  ?  1  think  they 
were  the  town  i;;uard  that  was  with  him.  Was 
there  anybody  else  with  him  that  you  ean  recol- 
lect;  was  Hardy  with  him  comim;:  up  from  there 
or  not  ?  I  don't  know  whether  liardy  was  with 
liim  then  or  not.  Did  you  see  him  all  the  way 
from  the  guard  hou.sc  until  he  went  up  stairs  ? 
Yes,  sir.  You  can't  recollect  any  other  per 
eons  who  were   with   liim  ?  No  sir.  Was 

there  a  crowd  witli  him?  There  were  some 
four  or  five  with  him.  You  know  Sheriff  Ilar- 
die  well,  do  you?  Y'es.sir.  Youdon'tknow 
whetlier  he  was  with  him  or  not  at  the  time?  I 
don't  recollect.  Yoiisayyou  stood  about  there 
all  the  time  Beebee  was  up  stairs?  Y'es,  sir. 
Till  he  was  brought  down?  Yes,  sir.  How 
large  did  you  say  the  crowd  was?  I  said  there 
was  about  a  hundred  or  very  near  it.  Was 
there  anything  unusual  in  that  crowd  from  the 
time  Beebee  went  up  stairs,  ui  til  he  come  down? 
No,  sir  ;  nothing  that  attracted  my  attention. 
Nothing   unusual    in    the    crowd  ?  No,    sir. 

Hear  any  threats  made  by  anybody?  Nothing 
more  than  what  1  just  told  to  that  gentleman. 
Nothing  more  than  that  one  or  two  persons  said 
it  was  a  shame  that  she  should  have  been 
treated    so?  Yes,  sir.  And  that  is   the 

only  thing  you  heard,  that  was  of  a  tlireat- 
enins;  character  ?         Y'es,  sir.  Where  did  you 

say  Tom    Powers   was  standing?  He   was 

standing  on  the  left  of  Beebee  as  he  come  down 
stairs.  While  Beebee  was  up  stairs  when  yon 
first  saw  Toni  Powers  he  was  sitting  on  a  bench 
lip  there,  in  what  part  of  the  market  1  About 

midway  of  the  market;  it  was  just  this  side  of 
where  the  bell  rope  was.  He  was  sitting  there 
on  a  bench?  Yes,  sir.  What  was  he  do- 
ing, anything?  No,  sir.  Did  you  see  him 
do  anything,  or  did  you  hear  him  say  anything, 
until  Bebee  was  brought  down?  No,  sir. 

Did  he  keep  that  jtosition  until  Beebee  came 
down  ?  He  got  u])  just  as  Beebee  came  down 
stairs.  How  long  before  Beebee  came  down 
stairs  was  it  you  saw  Capt.  Tolar  ?  It  was  half 
an  hour,  I  reckon.  Did  yon  see  liim  when  he 
came  there  ?  Y'es,  sir.  Where  did  he  come 
from  ?  The  upper  ])art  of  the  market  some- 
where. You  didn't  see  him  enter  the  market  ? 
No,  sir.  You  just  saw  him  come  from  the  up- 
per end  of  the  market  ?  Y^es,  sir.  And  he 
came  down  and  took  his  stand  against  that  north- 
ern pillar  of  the  main  eastern  arch  ?  Y'es,  sir. 
Did  he  stand  with  his  face  to  the  pillar,  or  with 
his  side  V  He  was  standing  with  his  side  to 
the  pillar.  Which  side  was  he  leaning  up 
against  the  pillar  ?  His  left  side.  His  left 
side  was  leaning  against  that  northern  pillar  of 
the  eastern  arch  ?  Yes.  sir.  Which  way 
was  his  face,?  Towards  the  river.  Was 
any  body  with  him  ?          No,  sir.          He  was 


standing  there  alone  ?        Yes,  sir.        Did  yoa 

see  any  body  with  him  at  all,  be/ore  Archy  came 
down^  I  saw  Mr.  Leggett  with  him.  L.d 
you  see  any  body  else  there  with  him  1  I  saw 
Mr.  Phillips  there  with  him.  You  saw  Leggett 
and  Sam  Pliillips  with  bim  1  Sam  Phillips 

was  standing  there ;  I  don't  know  whether  Ije 
was  talking  to  him  or  not.  Don't  have  Sam 

talking;  you  saw  Leggett  and  him  t,iiking, 
though  ?  Yes,  sir.  Did  you  hear  what  they 
were  talking  about?  No,  sir.  Do  you  mean 
to   say  they   talked   in  whispers  ?  No,  sii*. 

Just  talked  in  an  ordinary  conversational  tone  ? 
Yes,  sir.  And  you  didn't  liear  what  they  Avere 
talking  about  'r*  Xo,  sir  Y'ou  said  some- 

thing about  your  thinking  Tolar  had  a  pistol  V 
Yes,  sir.  What  rca.^on  have  you  for  thinking 
that  that  was  a  pistol?  From  what  I  could 
see,  and  where  he  had  his  hands,  I  thought  it  was 
a  pistol ;  I  won't  be  certain.  Did  you  see  the 
stock  of  it?         I  saw  something  like  it.  Do 

you  know  whether  it  was  the  stock  of  a  pistol ,  or 
whether  it  was  a  watch  ?  It  was  not  a  watch. 
How  did  it  look  ?  It  looked  to  me  like  a  piece 
of  wood,  of  sctfue  description.  Where  was  it? 
It  was  in  his  breast  pocket,  under  his  coat  on  the 
left  side.  Inside  of  the  coat,  or  outside  ?  On 
the  inside  of  the  coat.  What  did  he  have 

around  his  shoulders,  anything  1  He  had  a 

shawl  around  his  shoulders.  Was  the  shawl 

fastened?  I  won't  be  certain  whether  it  was 
fastened  at  the  top  or  not  Don't  you  recollect 
whether  it  was  pinned  up,  or  whether  it  was  loose, 
could  you  see  under  the  shawl  ?  Y'es,  sir,  you 
coidd  see  under  the  shawl  if  you  were  close  to 
bim ;  I  think  it  M-as   loose.  Y'ou  could  see 

something  you  thought  was  wood  ?  Yes,  sir. 

Do  I  understand  you  to  swear  positively  that  that 
was  a  pistol?  No,  sir,  I  don't  swear  positive; 
it  was  my  belief  that  it  was  a  pistol.  Then  you 
saw  him  standing  there,  aud  he  had  something, 
and  you  don't  know  what  that  something  was? 
No,  sir,  1  don't  know  what  that  something  was. 
W^as  he  doing  anything  ?  No,  sir.       Doing 

nothing  ?  No,  sir.  Standing  there  still  ? 

Yes,  sir.  When  the  boy  was  biought  down 

stairs,  where  did  I  understand  you  to  say  you 
were  standing,  just  as  he  got  to  that  portion  of 
the  stairs  when  you  could  first  see  him,  where 
were  you  ?  I  was  standing  there  at  old  Becky 
Tyler's  stall.  How  far  were  you  off  from  the 
stairsteps?  I  was  not  very  far;  it  was  right 
opposite  to  old  Becky's  stall,  and  just  as  soon  a,i 
they  commenced  bringing  him  down  stairs,  I 
went  across  to  old  Becky's  stall,  and  ilr.  Powers 
Mas  standing  inside  there.  Now,  at  the  time 
Beebee  was  so  nearly  down  the  steps  that  you 
could  .see — at  the  time  you  first  saw  him,  who 
was  with  him  ?  I  can't  say  for  certain  ;  I  know 
SheritT  Ilardie  and  Wemyss  were  with  him,  and 
Mr.     Faircloth.  Where     was     Wemy.>-s? 

AVemyss  had  a  string  around  the  fellows  finaer. 
Whicl'.  finger,  his  front  or  little  finger?  It  was 
his  thumb.  AVhich  thumb,  on  his  right  hand 
or  left  ?  I  never  noticed  whether  it  was  his 
right  hand  or  left.  Which  side  of  him  was 
Wemvss?  He   was  on  the  right  side,  I  think. 

So  he  had  the  string  around  the  prisoner's  right 
thumb  ?  Y'^es,  sir.  Where  -was  Hardie  ? 

He  had  him  in  the  l>ack  of  the  neck,  somewhere. 
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That  was  up  stairs  -^vlien  they  -were  just  coming 
down  ?  He  had  him  by  the  bacl:  of  the  neck 

M"hen  he  went  to  turn  the  inaiket  bouse  I  am 
talking  about  when  you  first  saw  him  coming 
down  the  steps ;  did   Haidie   have  liira  at  all  y 

I  never  noticed.  Lyo  you  know  whether  he  had 
him  at  all  ?  I  don't  know  whether  he  had  hold 
of  him.  Do  you  know  whether  Hardie  was 
about  him  ?  Yes,  sir.  Which  side  was  Har- 
die on  ?  He  was  right  behind  him,  a;;  well  as  I 
could  see.  You  saw  every  thing  a.bout  it, 
didn't  you  ?  Yes,  sir.  That  is  the  way  they  came 
down  stairs:  Wemwyss  on  the  right  hand  side  with 
a  twitch  around  his  right  thumb,  and  Hardie  be- 
hind him  V  Yes,  sir.  Who  came  down  to  the  floor 
first,  Wemyiss,  orBecbec,  or  Hardie?  I  think 
Mr.  Wemyss  and  Faircb'th  and  the  boy  got  down 
first.  And  then  Hardie  came  downV  Yes, 
Bir,  he  was  close  beliind  thera.  How  long  was 
it  after  the  boy  came  down  before  Hardie  came 
down?  It  didn't  l.^ck  atythiug  at  all,  he  just 
got  down  right  behind  them.  Didn't  Hardie 
come  down  before  them?  He  did  not.  You 
are  certain  he  came  down  beliind  them  ?  I  am 
certain  he  did.  They  got  down  on  the  floor  of 
the  market  and  then  Hardie  stepped  down  behind 
them?  Yes,  sir.  And  you  saw  them?  Yes, 
sir.  Now,  !it  the  time  the  boy  appeared  on  the 
steps  of  the  market  house,  did  you  see  John 
Maultsby  ?  No,  sir,  I  never  saw  John  at  that 
time.  Who  did  you  see  on  that  bench  by 
Becky  Ben's  stall,  at'the  time  the  boy  was  brought 
down?  I  saw  Bob  Simmons  tor  one.  Was 
be  sitting  down?  He  had  his  knee  on  that 
bench.  Looking  which  way  ?  He  was  talk- 
ing to  old  Becky,  I  believe.  You  understand 
the  bench,  I  mean.  It  is  that  bench  which  runs 
to  the  left  of  Becky  Ben'a  stalk  as  you  come  down 
through  the  stall;  just  as  you  getin  Becky  Ben's 
Btall  there  is  a  bench  to  the  left^it  is  that  bench  I 
am  speaking  of.  Did  you  say  he  was  on  that 
bench  at  that  time  ?  It  was  a  bench  on  the  Iclt 
hand  side  as  you  go  in  the  market  house,  I  am 
speaking  of.  I  mean  the  one  on  the  left  hand 
side  as  you  come  down  the  steps.  No,  sir,  I 
never  seen  an^-body  there.  Do  you  know  John 
Maultsby,  well?  '  Yes,  sir.  I  will  ask  you  if 
you  don't  know  as  a  fact,  that  at  the  time  Beebee 
was  seen  first  coming  down  the  steps  that  Maults- 
by jumped  up  on  that  bench  ?  1  never  seen 
him,  sir.  Did  he  do  it,  or  did  he  not  ?  If  he 
done  it  I  never  saw  him.  I  ask  you  if  you 
don't  know  that  in  addition  to  jumping  up  on  a 
bench,  Maultsby  raised  his  hand  when  he  jump- 
ed up  on  that  bench,  and  said  "watch  out,  boys  ?"' 

II  he  done  it  I  never  saw  liim.  Could  that 
have  occurred  there,  Maultsby's  jumping  up  on 
the  bench  and  crying  out  those  words  in  an  ordi- 
nary tone  of  voice,  could  that  have  occurred 
without  you  seeing  it? 

Counsel  for  the"  prosecution  objected  to  the 
question. 

Counsel  for  the  accused — I  will  ask  the  ques- 
tion: 

Could  you  not  see  everything  upon  that  bench  ? 
I  didn't  notice  that  bench  and  I  didn't  see  it. 
You  saw  nothing  of  it  at  all  ?  No,  sir.  You 
didn't  see  John  Maultsby  at  all  ?  No,  sir.  From 
the  position  you  occupied  over  there  by  Betsy 
Tyler's,  looking  at  anybody  coming  down  those 
pteps,  could  jou  not  have  seen  a  man  ivho  jump- 
ed tip  upon  that  bench?  I  never  sees  any  man 
jump  up  upon  the  bench.  W'oiildn't  you  have 
looked  right  over  the  bench  from  the  position 
you  occupied,  would  not  your  line  of  sight  have 
been  right  over  that  bench  ?  I  was  noticing  up 
the  stairs,  1  didn't  notice  who  was  on   the  bench 


at  all.  Could  you  have  seen  up  the  stair  step* 
at  that  time  without  seeing  right  over  that 
bench,  was  not  that  directly  in  your  line  ot 
vision?  Which  bench  do  you  mean? — that  one 
towards  Draughon's.  The  one  Becky  keeps 
her  cakes  on?  I  never  seen  him.  Wouldn't 
you  have  seen  him  looking  the  way  you 
were,  up  the  stairs  ?  It  looks  like  I  would  hare 
seen  hiui  if  he  had  done  it  ?  Wbat  is  your  im- 

pression, that  it  was  done  or  was  not?  I  don't 

think  he  doDB  it  ?  You  f-aw  nothing  of  it  ?  I 
did  not,  sir.  How  loi  g   was  it  before  Beebee 

came  down,  that  Miss  ^lassey  and  her  mother 
came  doWH.  It  was  about  ten  or  fifteen  minutes 
I  reckon.  Did  anybody  come  down  (be   >teps, 

between  the  times  that  Miss  Massey  and  her  moth- 
er came  down,  and  the  time  that  Beebee  came 
down?  Nottharl  recollect,  sir.  >  on  say 

^^i9s  Massey  came  down,  and  her  mother,  and  Mr, 
Bond  took  them  ont  to  the  carriage  ?  Yes,  sir, 

I  think  it  was  Mr.  Bond.  And  you  wer-t  out  to 
the   carriage  at   the    same  time?  Yes,   sir. 

What  did  you  go  for  ?  I  just  went  out  there 
because  I  wanted  to.  I  just  went  out  to  see  what 
wa's  goincr  on.  You  went   out  to  see  what  was 

goinfx  on  ?  Yes,  sir.     Wbat   I  went  out   there 

tor,  some  of  them  said  her  throat  was  scratched, 
and  I  winted  to  see  if  it  was.  That  is  what  yoa 
went  out  for?  Yes,  sir.  Who  was  in  the  car- 
riage at  the  time  you  got  oat  there?  There 
was  a  black  man  there,  but  1  don't  know  who  it 
was.  Than  Miss  M  ssey  and  tier  mother  got  into 
the  carriage  and  drove  off.  I  surpose  thi-y  went 
down  to  Mr.  Hdlings  worth  s,  I  don't  know.  How 
long  had  they  been  out  the-e  before  Tom  Powers 
was  called   up?  They   hadn't   been    there  no 

time  hardly.  You  are  certain  Mrs  Massay  call- 
ed out  Tom  Powers.  He  went  out  on  bis  own 
accord.  I  understand  y:u  to  say  Miss  M-issey 
called  him  out  th'^re  ?  Miss  MaJ-sey  spoke  to  him. 
Tom  was  not  very  far  from  the  carriage  when 
she  spoke  to  him,  and  then  Tom  wenf  up  to  the 
carriage,  she  did  not  call  him  from  under  the  mar- 
ket house  1  know.  And  Tom  said'  nothing  to 
her  ?  She  told  Tom  not  to  have  anythinsc  to  do 
with  it.  Waa  that   all   that  passed   between 

them?        That  was  all  I  heard.  Tom  went  to 

the  carriage  and  Mrs  il-iss.  y  told  him  not  to 
hava  anything  to  do  with  it?  Yes,  sir.  ^  You 
didn't  hear  Beebee'sname  mentio  'ed  ?  No,  sir, 
that  was  all  I  heard.  Where  did  Tom  go  to  after 
he  left  the  carriage?  He  went  back  under  the 
market  house.  What  part  of  the  market  bourse 

did  he  go  to  ?  Hewentrigbt  up   there  by  oid 

Becky's  stall.  Did   he  go  up    near   the  steps'? 

No,  sir.  He  didn't  go  Bear  the  steps  ?  Ho 
didn't  go  inside  of  B-cky's   stall  at  all.  Did 

he  g-'i  in  under  the  market  bouse  at  all  at  that 
time?  Yes,  sir.  be  leaned  up  against  the  pillar. 
Where  were  you  at  that  time?  I  was  standing 
right  there   by   old    Becky's  stall.  You    had 

shilted  from  old  Betsy  Tjler's  stall  ?  Yes,  sir. 
The  boy  hadn't  come"  down  stairs  then.  Di- 

rectly after  Tom  Powers  came  back  from  th'i  car- 
riage, where  were  you?  I  was  standing  by  old 
Ba»sy  Tyler'.-i.  Tom  went  right  ahead  of  me,  on 
one  side  of  the  market,  and  I  went  on  the  other, 
over  to  old  Betsv's  stall,  Where  did  Tom  take 

his  stand  when  he  came  back  from  the  carriage  ? 
He  was  standing  right  there  at  old  Becky's  stall, 
and  be  moved  and  wont  on  the  inside  there  at  tuat 
pillar.  Did  he  lean  ajainst  the  pillar?  I 

thiuK' so.  "V  ou  mean    the  pillar  tliat   sepa- 

rates the  main  arch  from  the  Southern  arch? 
Yes,    sir.  Which    way    was    he    looking? 

Towards  the  north.  Did    he   continue  to    look 

north  until  Beeb'C  wasbrousrht  down  ?  Yes,  sir. 
Tom  didn't  change  his  position  when  he  first  came 
on  the  floor  of  tho  market?       Ho  changed  hit* 
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position  to  stand  np  Htraight.  He  didn't  Icavo^ 
tliat  place  until  Beebuc  was  brought  up  to  where 
tic  was  y  No,  sir.  Yini  arc  eorlainTciuhtaid 
there  uutil  tlie  sljcrill'  and  llie  officers  biuught 
Beebee  aruuud  to  no  out  of  tbe  stull  ?  Yes,  sir. 
You  can't  be  mihtiikeu  about  that?  No,  sir. 
You  say  when  tiiey  brouulit  the  prisoner  al<.mg 
there  Tom  put  Lis  baud  upon  him  .^  Yes,  sir. 
Which  hand?.  Ilis  right  hand,  frona  what  1 
could  see,  from  the  way  tlie  f>;lk)W  was  coming  i; 
looked  as  if  it.  was  liis  right  hand.  What  part 
of  his  person  did  lie  put  his  hand  upon  ?  Upon 
his  coat.  Did  lu;  grasp  his  coat,  or  just  put  his 
hand  gently  on  him?  I  don't  know  whether  he 
had  his  hands  on  or  not.  Tliat  wai  upon  Bee- 
bee's  rigiit  side?  Y\;s,  sir,  and  Mr.  Wemyssor 
some  ot  tlieni  pushed  Tom  oil.  You  say  Tom 
didn't  grab  him?  lie  liad  hold  of  him  some 
how  or  other.  Did  In;  grub  him  or  just  lay  his 
hand  upon  him  ?  If  1  sliould  command  a  pris- 
oner that  way  I  would  take  hold  of  him.  Did 
he  comniand  tiie  prisoner?  lie  told  liim  he 
could  not  go  any  lurther.  Did  you  hear  him 
eay  that  ?  Yes,  sir.  Y'ou  are  certain  those 
are  the  words  he  used  ?  They  an;  the  only  words 
I  heard  him  use.  How  did  he  say  that,  in  an 
easy  tone  of  voice;  did  he  just  take  hold  of  him 
and  sa}'  he  could  not  go  auy  further?  Just  about 
that  way.  Y'ou  heard  no  other  word.s  but  these 
used?  No, sir.  And,  accompanying  tha',  he 
laid  his  hands  upon  his  coat  ?  Yes,  sir.  "VVas 
it  his  right  hand  ?  I  think  it  was,  it  looked  to 
mo  like  that.  Y'ou  are  here  to  tell  what  you 
Raw  and  not  what  you  thiuk  ?  I  could  not  tell 
exactly,  but  I  think  it  was  his  right  hand,  I  am  not 
positive.  Did  he  have  auy  knife  in  his  hand? 
I  didn't  sec  any  kiiife,  sir.  At  that  time  you 
eay  he  was  pushed  back?  Yes,  sir.  Who 
pushed  him  back?  Mr.  W^emyss  or  some  of 
them  in  the  crowd.  What  did  he  say  when  they  I 
pushed  him  back?  lie  never  said  any  thing  at 
all,  sir.  How  did  he  push  him,  gently  or  rough- 
ly? They  just  pusiied  hiui  olf.  Did  you  see 
the  guard  use  their  clulis  that  day  ?  I  thiuk  Mr. 
Wemyss  struck  ilonk.  That  was  the  only  use 
you  saw  made  of  the  clubs  that  whole  day  was  it? 
Yes,  sir.  Now,  I  want  to  know  at  the  time 
i'owers  had  his  hand  np,  as  you  say,  and  put  it 
on  the  prisoner,  where  were  you  standing  at  that 
moment  "^  I  was  standing  at  the  end  of  old 
Becky  Ben's  stall.  How  far  were  you  from 
Tom  ?  About  four  or  live  feet  ?  Do  you  feel 
very  certain  that  these  things  occurred  just  as  you 
have  given  Ihem?  Yes,  sir.  And  Tom  said 
what  you  have  said  he  said  ?  I  think  that  is 
what  he  s^aid  :  I  know  that  is  all  I  heard  him  say 
at  that  time.  At  that  time  did  you  see  Capt.  1 
Tolar?  I  socn  CapL  Tolar,  he  was  leaning  up  j 
against  that  pillar  at  the  time  Powers  put  his  | 
hand  on  him.  Where  was  Tolar  standing?  He 
■was  standing  at  that  brick  pilJar.  How  did  he 
have  his  hand  then?  Under  his  coat.  Was 
that  his  right  hand?  Y'es  sir.  What  was  he 
doing  with  his  left  hand  ?  He  had  his  shawl  in 
hi*  left  hand  holdijig  it  ovtr  has  right  hand. 
Then  they  moved  on  with  the  prisoner :  what  oc- 
curred next?  C^apt.  Tolar  went  around.  How- 
far  had  they  got  with  the  ])risoner  ?  TTiat  was 
when  Tom  grabbed  hold  of  him.  Tlien  the 
crowd  gcncral'ly  mslied  njiou  him?  Y'es,  sir. 
But  Tolar  wa.s  not  in  tiiat  rush?  Ko,  sir. 
Were  you  in  it  ?  No,  sir.  Y'ou  were  just 
standing  still  ?  I  was  standing  still.  You 
didn't  go  into  that  ?  No,  sir,  Y'ou  feel  pret- 
ty sure  Tolar  didn't  go  into  it  V  1  am  sure  lie 
didn't  go  into  that :  if  I  h.-id  been  into  it  myself  I 
^k-onld  not  ha\c  "-con  Tolar.        Then  thev  cairicd 


Yes,  sir.         What 
I  can't  tell.        Which 
In  his  right  hand. 


him  througli  the  arch  and  got  him  on  the  pave-_, 
mcnt,  and  out  there  what  hap))ened — whenwaa 

the  time  yon  saw  Monk  rrshing  atliini  ?  Tliat 
was  when  they  Ascrc  going  around  the  end  of  the 
market  house.  Wl;at  end  ?  Around  the  arch 
wliere  they  come  down.  Tlicn  you  si'.w  !Monk 
ru.sh  at  him  with  a  knife  : 
sort  of  a  knife  was  it  ? 
hand  did  he  have  it  in  ? 
How  far  had  they  got  with  Beebee  out  on  tho  pave- 
ment Ix^forc  he  was  shot  ?  It  was  only  about 
the  corner.  The  corner  of  the  market  ?  Yes, 
.sir  :  nearly  about  right  on  the  comer  under  a  lit- 
tle tree  ;  he  fell  right  there  where  there  was  a  lit- 
tle post.  At  the  time  Beebee  was  shot  did  y6u 
see  liini  ?  I  seen  Beebee  when  he  jiokod  up  his 
head,  and  I  saw  him  when  he  fell.  You  saw 
that  ?  W's,  sir.  Tlicn  where  was  Beebee  ; 
was  he  nearer  to  the  market  house,  or  nearer  to 
the  center  of  tlie  pavement  or  nearer  to  the  outer 
edge  of  tlie  pavement?  From  what  I  could 
sae  he  was  near  about  right  at  the  corner.  Then 
he  M'as  very  near  the  edge  of  the  pavement  ?  Y'es, 
sir.(  Near  th.c  edge  of  the  corner  ?  Y'cs,  sir. 
Anil  you  s:iy  that  just  bufore  be  got  there  you 
saw  Tolar  leave  his  position  up  there  near  the 
pillar  where  you  have  described  him,  and  walked 
along  across  the  pavement  and  off  the  pavement? 
Y'es,  sir.  Y'ou  iue  certain  you  saw  him  walk 
nj)  ?  I  did  sir.  "Wliere  w  ere  you  standing 
then  ;  on  the  pavement  or  off  ?  I  was  on  the 
pavement ;  as  soon  as  I  saw  him  go  around,  I 
went  aronnd  too  :  and  1  saw  him  have  his  pistol 
in  his  hand,  and  lie  cocked  it,  and  some  of  them 
hollered  out,  "  shoot  the  damned  son  of  a  bitch," 
and  he  fired  it.  Wo  will  get  to  that  directly^ : 
what  was  his  jiosition  when  he  went  across ;  the 
same  that  it  was  before,  with  his  hand  under  his 
shawl  ?  Yes,  sir.  Did  he  go  around  there 
in  the  rush  ?  He  appeared  to  walk  tolerable 
fast  to  get  around  there.  Was  there  an}body 
in  his  way  hefore  he  got  np  near  enougli  to  shoot 
Beebee?  There  was  right  smart  between  him. 
I  mean  anyl)oily  he  had  to  push  out  of  the  way  ? 
No,  sii-.  Were  you  close  to  Tolar  from  the 
tiine  he  left  tliat  iX)sition  by-  the  pillar,  until  he 
got  around  to  the  ])lacc  where  he  shot  him  ? 
I'olar  went  right  on  ahead  of  me  and  I  went  be- 
hind him.  Whst  distance  was  there  between 
you  and  Tolar  at  the  time  yon  ■were  follo^wing 
him  around.  About  three  feet.  ]Kow  during 
the  time  that  Tolar  was  going  aronnd  there  to  his 
position,  did  you  see  him  push  anybody  out  of  the 
way  ?  He  had  his  left  hand,  and  huslied  them, 
and  after  that  he  told  them  to  look  out  or  some- 
thing like  that.  Did  he  touch  anybody  when  he 
did  that  ■way  ?  1  snonld  thin'ic  he  touched  some; 
I  don't  know  how  it  was.  I  don't  ask  yon  for 
what  you  think ;  did  you  see  him  touch  any  body  ? 
There  was  two  or  three  black  m.en  that  I  think  he 
touched  ;  I  am  certain  he  did.  Name  one  of 
them  ?  I  can't  tell  for  I  don't  know  their 
names.  Did  you  see  him  touch  John  Arm- 
strong? No,  sir.  Did  you  sec  him  toncli 
Kobcrt  Simmons  ?  No,  sir.  Did  you  see 
IiJm  toucli  Jim  McNeill  ?  No,  sir.  IMd  you 
see  him  touch  James  Douglass  or  James  Hawley 
the  yellow  man  that  st.ays  at  rishblatcs?  No, 
sii-.  Did  you  see  him  touch  Matthew  I.eary? 
No,  sii-     Y'ou  know  these  men  don't  you  ':      Y'es, 
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sir.  You  think  Tolar  touched  some  body  as  he 
■\vent  on,  did  you  see  him  push  any  body  out  of 
the  way  ?  He  pushed  two  or  three  out  of  the  way. 
Did  he  push  tiiem  out  of  the  way  to  the  tight  or 
left?         To  the  left,  sir.  Now  wlieu  Tolar  got 

up  where  he  took  Lis  stand  to  fire,  then  I  under- 
stand that  you  were  on  bis  riijht?  Yes,  sir. 
How  far  were  you  then  from  the  edg-e  of  the  pave- 
ment? I  w»s  pbout  two  feet,  Ireckon,  or  three. 
How  far  was  Tolar  to  your  left?  Abou  three  or 
four  feet,  sir.  S  >  that  Tolar  was  seven  or  eiufht 
feet  frotn  the  edge  of  the  pavement  at  the  time  he 
fired?  No,  sir,  he  wa-n't  that  far.  Count  up; 
you  say  you  were  two  or  three  feet  from  the  edge 
of  the  pavement,  and  _you  were  three  or  four  feet 
from  him.  He  could  have  been  closer  than 
fight  feet  to  the  pavement.  How  far  was  he? 
i  think  he  was  a!)Out  six  feet  or  sevej  may  be. 
Won't  you  make  it  beyond  seven?  No,  sir.  At 
that  time  who  was  oil  Tolar's  left?  There  was 
ji  whole  crowd  on  Tolar'.«!  left;  I  could  not  tell 
who  they  were?  Didn't  you  notice  the  man 
"who  was  nearest  on  his  left?  No,  sir,  I  never 
noticed  anybody  at  all  only  him  ;  I  saw  them  make 
the  rush;  saw  the  negro  try  to  get  away  from 
them.  At  that  time  who  was  between  you  and 
Tolar?  There  wasn't  anybody  at  all  right  be- 
tween us.  You  were  the  nearest  man  ?  I  was 
about  the  nearest  to  him  ;  I  stood  ofi':  1  didn't  go 
light  up  on  him.  Nobody  between  you  at  ali  ? 
Nobody  between  us  at  all.  Tclar  you  say  had 
the  pistol  in  his  hand  ;  you  didn't  see  where  t  e 
got  it  from?  Nj,  sir,  I  nevei  seen  where  he  got 
it  from.  And  you  »aw  him  cock  it?  Yes, 
sir.  How  dia  he  cock  it ;  d'd  he  take  it  in  both 
hands  to  cock  it?  1  think  he  took  it  in 
both  hands,  I  think  he  did.  I  will  ask  you 
whether  be  did  or  not?  He  bad  it  in  his  left 
hand  and  took  hold  of  the  barrel  with  his  right 
hand  and  cocked  it  with  his  thumb.  How  did 
he  raise  it  up ;  did  he  throw  it  first  in  the  air  and 
bring  it  down  to  a  level,  or  did  he  raise  it  to  the 
level  first?  Ho  just  raised  it  up,  and  leveled 
»nd  fired  it.  You  saw  tliat  pistol?  I  did, 
fir.  And  you  siiy  it  was  a  long  pistol?  Yes, 
sir,  it  was  a  tolerable  long  one.  And  you  say 
you  thirk  it  was  a  Colt's  pistol  ?  I  think  it  was, 
i  don't  know  one  from  another.  Wms  it  a  round 
barrel,  or  was  t  what  they  call  an  eijjht  sided  bar- 
rel ?  I  never  took  the  pistol  in  my  hand  ;  I 
could  not  teil.  Do  you  know  whether  it  was  a 
single-barrel  pistol,  or  whether  it  was  called  a  re- 
volver 01  repeater?  It  didn't  havebutVjne  bar- 
rel, but  I  think  it  was  a  six  shooter  from  what  I 
couM  see.  You  said  just  now  that  it  was  how 
long  ? 

(Witness  measures  off  sixteen  inches  on  the 
tape. ) 

"i  ou  are  confident  that  was  the  length  of  't. 
About  that  hmg.  I  am  not  confident,  but  1  think 
it  was.  Did   1    understand   you    to   say    that 

■when  Tolar  went  there,  he  said  "  I  will  shoot 
the  damned  son  of  a  bitch."?  I  didn't  hear 
liim  say  that  sir ;  I  didn't  think  he  cursed  at  all. 
Did  I  understand  yoii  to  say  he  said  anything? 
He  never  said  anything,  only  for  thorn  to  get  out 
<d'  the  w.ay,  and  some  of  them  holleredout  "  shoot 
him,"  and  he  said  then  "get  out  of  the  way" 
and  he  took  his  left  hand  and  pushed  them. 
How  many  persons  were  between  Tolar  and  Bce- 
l)('c  at  the  time  the  pistol  shot  was  fired?  I 
could  not  tell  you  hoAV  many,  a  good  many; 
there  was  some  five  or  six  I  suppose.  Were 
they  standing  still  ?  They  were  standing  still 
looking  on.  Do  you  know  whether  they  were 
standing  still  or  moving  about?  Thej'  were 
moving  about,  some  of  them.  Then  they  were 
not  stauding  still?  Some  of  f hem  were  stand- 
ing «t  ill  and  some  moving,        vSo  there  tvereas 


many  as  five  or  six  persons  between  him  and  Bee- 
bee,  some  standing  still  and  some  moving  about  ? 
Yes,  sir.  All  excited  apparently  ?  Yes,  sir. 
Great  confusion?        Yes,  sir.  Did  you  see 

these  men  who  were  bending  over  in  Iront  of 
Tolar,  leaning  ont  of  the  way  to  the  right  and  to 
the  left?  Some  of  them  were  leaning  to  the 
right  that  was  ir.  front  of  Tolar  ?  Were  any  of 
them  leaning  to  the  left?  They  were  all  on 
each  side  trying  to  lean  right  and  left  to  keep 
from  getting'  shot  I  reckon.  Still  they  were 
moving  about  ?  Some  of  them,  were  and  some 
were  not.  Can  you  name  a  single  person  white 
or  black  who  was  in  that  crowd  at  the  time 
the  shot  was  fired?  No,  sir;  for  I  was  excited 
myself.  I  think  you  said  you  didn't  see  any- 
ihing  of  Sam.  Phillips  there  at  that  time  ?  No, 
sir;  not  at  that  time.  Did  you  see  any  other 
pistols  in  the  crowd  ?  L  seen  Jonathan  Hol- 
lingbworth  have  a  pistol,  there.  And  with  the 
exception  of  that  and  Tolar's  pistol  you  saw  no 
others  ?  I  think  Mr.  Phillips  had  a  pistol,  I 
won't  be  certain.  That  is  what  I  am  talking 

al'out;  did  you  see  it  ?  I  seen  him  place  hia 
hand  under  his  coat — I  am  pretty  certain  I  seeo 
the  stock  of  the  pistol  ;  I  am  not  sure  of  it. 
You  are  pretty  certain  you  saw  the  stock  of  the 
pistol  ?  Yes,  sir.  Was  that  Just  at  the  time 
the  negro  was  shot?  It  was  just  before  they 
brought  him  down  stairs;  I  never  seen  Sam. 
Phillips  after  that  at  all.  You  didn't  see  Phil- 
lips with  the  pistol  in  his  hand  at  all  ?  No,  sir. 
As  soon  as  the  shooting  occurred  what  did  you 
say  became  of  you?  1  went  dow-n  to  Clark's 
barroom.  And  took  another  drink?  Yes, 
sir.  Did  you  stay  there  long  enough  to  see 
Phillips  throw  his  pistol  up  to  show  it  to  the 
crowd  after  the  shooting  occurred '/  I  never 
noticed  whether  he  threw  up  his  pistol  or  not. 
Y'ou  never  saw  that  ?  No,  sir;  I  never  sawhiii 
pistol  only  what  I  could  see  under  his  coat. 
You  spoke  just  now  of  when  Tolar  shot,  of  his 
having  put  liis  pistol  back ;  did  you  see  where  he 
put  it?  No,  sir;  I  don't  know  whether  he 
handed  it  to  any  body  back  of  him  or  whether  he 
kept  it  under  his  coat.  Under  the  left  side  of 
his  coat  ?  Yes,  sir ;  he  threw  his  shawl  back 
and  I  don't  know  what  he  did  with  it.  How 
did  he  throw  his  shawl  ;  from  his  right  arm  over 
his  left  ?  Yes,  sir.  Throwinp-  it  across  the 
breast?  Y'cs,  sir.  Did  you  see  the  shawl 
strike  any  body?  No,  sir.  Did  you  notice 
whether  there  was  any  body  near  enough  on  the 
left  at  that  time  to"  have  been  struck  by  the 
shawl?  There  was  a  good  many  on  the  left 
right  close  to  him.  Dfd  you  see  anybody  at 
tliat  time  on  his  left  that  you  knew  ?  No,  sir, 
I  was  not  taking  notice  who  was  aronnd  him,  I 
was  just  looking  on  to  see  what  I  could  see,  that 
was  all  1  cared  for.  Did  Tolar  leave  there  be- 
fore you  left  or  did  you  leave  first?  I  went 
and  stood  ofTagainst'that  pillar,  and  I  went  up  to 
where  he  was.  "  How  did  he  go  there?  He 
walked  back  there  of  course.  Did  he  turn 
with  his  face  towards  the  market  house  or  ofT 
from  the  pavement?  With  his  face  towards 
the  market  house.  Diil  he  turn  to  his  right? 
I  can't  exactly  tell  how  he  turned,  but  any  "how 
he  went  back  to  the  market  house.  I  want  to 
know  whether  he  turned  to  his  right  liaud  side 
wheeling  to  his  right,  or  whether  he  turned 
wheeling  to  his  left  ?  1  thiiik  he  turned  to  his 
right.  Y'ou  think  he  made  a  right  -wheel?  I 
think  he  did  as  M'cll  as  1  can  say.  Well  that 
brought  him  nearer  to  you  did  it?  Yes,  sir,  ho 
went  right  by  me,  then  he  went  tip  and  took  his 
stand  against  the  same  pillar  of  the  market  house, 
he  had  come  from.  Against  the  north  pillar  of 
the  cnetern  avch  ?       Yes,  f>ir,  and  I  started  to  go 
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up  towards  him,  and  he  went  over  towards  Mr. 
Hinsdale's.  (Witness  n'y)repcnts  on  tlic  cliurt 
Tolar's  po^itioti  as  standiiit;'  ii;j:aiiist,  tlic  norlli 
cast  ]>illar  of  the  main  east  arch.)  Diil  he  utaud 
on  the  ])av<;iiieiit  or  under  the  areh  inside? 
Riglit  under  tlieareli.  80  it  was  airaiubt  tlie 
face  of  the  pillar  that  he  tool;  hi.s  stand  ?  Yes, 
sir.  llow  li>n!i-  did  he  stand  there  !  lie  nev- 
er stood  there  but  a  mighty  little  tunc,  he  went 
off.  How  lonu'  do  you  think  it  was  ?  About 
three  or  four  minutes",  1  reckon.  Then  he  went 
over  to  Mr.  Hinsdale's  I''  Yes,  sir.  Which 
way  did  he  jro,  around  the  market  house.' 
He  went  throu<i;h  throuuh  tlie  market  house  as 
well  as  I  could  see.  Did  he  stop  anywhere  be- 
fore heji^t  to  Mr.  Hinsdale's?  1  never  seen 
him  stop.  Did  he  stop  at  Mr.  Hinsdale's? 
Yes,  sir.  Which  door  did  he  '^o  into?  I 
never  noticed  him  anymore,  I  don't  know  which 
door  he  weiit  in.  You  were  sayini;  something 
a>'0ut  hearing:  a  little  boy  hollerinj;-  out  Mho  shot 
him?  I  didn't  hear  the  little  boy,  myself,  I 
lieard  some;  one  sav  that  the  little  bov  did  do 
that.  When  did  you  liear  that?  DiVcetly  af- 
ter it  was  done.  Where  was  Mr.  Tolar  at  the 
time  the  man  spoke  that?  He  was  leaning  up 
aj^ainst  that  pillar.  How  far  off  Irom  where 
the  man  was,  what  I  want  to  know  is,  whether 
Tolar  was  near  enough  to  have  heard  that  re- 
mark. I  don't  know;  I  reckon  he  might  have 
heard  it.  Was  it  made  in  a  loud  tone  of  voice? 
There  were  some  men  talking  there,  and  saidthat 
the  little  boy  hollered  out  that  "Tolar  shot 
him,"  and  said  that,  they  had  slapped  the  little 
boy  down.  1  want  to  know  if  that  was  said 
loud  enough  to  Tolar  lor  him  to  have  heard  it? 
I  don't  know  that  he  could  have  heard  it,  he  may 
have  heard  it,  1  didn't  hear  it  myself,  and  I  was 
standing  pretty  close  to  Tolar  myself.  Witness, 
you  don't  seem  to  nndcrstaiid  me,  I  nnderstand 
you  to  say  you  didn't  hear  the  little  boy  say  who 
shot  him?  }N'o,  sir.  \''ou  mean  you  heard  a 
man  in  the  crowd  say  that  a  little  boy  was 
slapped  down  ?  Yes,  sir.  Now  I  ask  you  if 
that  man  who  said  that  he  heard  the  little  boy 
use  that  expression,  if  he  was  in  such  a  position 
that  when  he  said  it  Tolar  could  have  heard  it? 
No,  sir,  I  don't  think  Mr.  Tolar  could  have  heard 
it.  Y'ou  don't  think  Tolar  could  have  heard  it? 
No,  sir. 

Redirect  examination  by  the  Counsel  for  the 
prosecution.  How  came  you  to  be  summoned 
here,  do  you  know  ?  No,  sir.  You  say  you  have 
never  talked  to  Mr.  Phillips  about  this  business  ? 
No,  sir.  Ha^•e'nt  you  been  ver\'  careful  who 
you  talked  to  ?  Y'es,  .sir.  Didn't  you  come 
here  unwillingly  to  testify?  Yes,  sir;  I  did. 
It  was  very  hard  for  you  to  have  to  tell  it  ?  Y'es, 
sir.  Didn't  Colonel  Cogswell  see  you  before 
you  came  up  here  ?  Yes,  sir.  Did  any  of 
his  officers  ask  you  about  this  business  ?  T'lie 
Lient.  asked  me.  What  did  you  tell  him  ?  I 
told  him  I  didn't  see  who  shot  him.  Y'ou  have 
told  that  to  sevtTal  persons?  Y'es,  sir  :  I  have 
never  told  hut  to  one  man  ami  that  wa.s  Henry 
Sykes  that  I  knew  anything  about  it ;  I  didn't 
think  he  had  ever  told  it.  You  don't  remember 
ever  having  told  it  but  to  one  man?  I  don't 
recollect.  Phillips  has  nothing  to  do  -in  ith  yom- 
testimony  to  day  ?  No,  sir.  Y'ou  said  that 
Jlr.  Ilardie  came  do^ii  stairs  beliind  Becbee  ?  I 
Sim  certain  lie  was  rig'nt  close  behind  him.  That 
is  your  impression  ?  He  was  close  enough  be- 
hind him,  that  when  he  got  do^ni  stairs  he  gral>- 
lied  him  by  the  back  of  the  coat.  Is  that  the 
reason  you  think  ho  came  behind  him  ?  Yes, 
ttir  :  and  I  ?-aw  him  come  do^^u  behind  too. 


Re-^:ross  Examination  by  the  Counsel  for  the 

accused. 

So  you  frequently  told  others  a  different  story  ? 
Y'es,  sir  :  I  told  them,  because  I  never  was  pnt  on 
oath.  How  many  times  have  you  told  any  bofly 
that  you  didn't  know  who  shot  l)im  ?  1  liavo 
told  several  that  I  didn't  know  wlio  shot  him,  he- 
cau.se  I  didn't  want  to  come  liere. 

Kor.ERT  Mitch ELii,  a  witness  for  the  prosicn- 
tion,  having  been  first  duly  sworn  testified  as 
follows : 

Examined  by  the  Counsel  for  the  prosecution. 

What    is    your    name?  Kobcrt    Jlitchell. 

Where  do  you  live?  i'ayctteville.  What  is 
j'our  occupation  there  ?  Merchant.  W' ere 
you  a  merchant  there  early  in  this  year?  Y'es, 
sir.  At  the  time  Archy  Beebee  was  killed? 
Y'es,  sir.  Do  you  remember  what  day  of  the 
month  it  was  he  was  killed?  I  do  not  sir. 
Y'ou  remember  tlie  time?  Y'es,  sir.  W'as  it 
since  last  Christmas?  I  think  it  was  sir.  Did 
you  see  Archy  when  he  was  hroiiglit  f)-om  the 
guard  house?  Y'es,  sir.  "\Vliere  wei'c  you 
standing  at  that  time  ?  I  was  in  my  store. 
What  street  is  your  store  on  ?  Gillespie  street. 
On  which  side  as  you  go  from  the  market  house? 
Tlie  west  side  of  (Tillcspie  St.  That  is  the  side 
opposite  the  guard  house?  Yes,  sir.  Could 
yon  see  tlie  door  of  the  guard  house  ?  No,  sir : 
i  could  not  see  the  door  ;  the  guard  house  is  rath- 
er Itack  from  the  street  and  there  is  a  little  en- 
trance that  you  go  into.  Could  you  sec  that 
entrance?  Y'es,  sir.  Did  you  see  Archy  when 
he  came  out  of  that  entrance  ?  I  saw  him  the 
time  he  got  in  front  of  my  store.  He  passed 
in  fi-ont  of  your  store  on  the  opposite  side  of  the 
street  ?  Y'es,  sir.  How  long  after  he  passed 
before  yon  went  to  the  market  house?  I  could 
not  say  how  long  it  was  ;  it  was  after   the  la- 

dies drove  up  to  the  market  house  ;  I  then  went 
u))  there,  and  Archy  was  up  there  ;  or  the  boy ;  I 
didn't  know  his  name  was  Arch  ;  I  liave  heard 
since  it  was  Archy  Beehce  ;  I  went  up  stairs  then. 
Was  Archy  up  stairs  v.hen  you  got  to  the  market 
house?  Y'es,  sir.  Are  you  a  relation  of  Zsliss 
Massey  that  is,  the  young  lady  upon  whom  this 
violence  was  attempted?  My  wife  is  her 
aunt.  Her  father  and  your  wife  are  sister 
and  brother?  Yes,    six*.  What  is  his 

name  ?  A\'il]iam  II.  Massey.  AVhat  is 

the  young  lady's  name  ?  Elvira  Massey. 

You  went  over  there  for  what  pitrpose  ?  I 

w'ent  there  as  a  m.-itter  of  protection  to  her, 
sir.  As  a  matter  of  courtesy  and  protection  ? 
Y'es,  sir.  Did  you  stay  up  stairs  in  the  market 
house  '?  I  did,  sir.  I  stayed  there  until  the 
trial  Avas  over.  Did  j-ou  notice  the  crowd  as 
you  passed  through  it ;  was  there  many  persons 
there  ?  I  didn't  notice  particularly ;  I  saw 
a  good  many  per.sons.  Was  it  a  larger  crowd 
than  is  usually  there  ?  It  was  a  pretty  large 
crowd.  Have  you  ever  seen  such  a  large 

crowd  there  ujjon  the  occasion  of  a  trial  ?  I 
don't  know  that  I  did.  How  long  have  you 

been  linug  in  FayettcAalle  ?  I   have  been 

living  there  all  my  life,  pretty  much ;  I  have 
been  living  there  regularly  for  the  past  fifteen 
or  sixteen  years.  Y'ou  were  up  stairs  then, 
when  Mrs.  Massey  and  her  daughter  came 
doM~n  ?  Ykh.  sir.  They  came  down  b«- 


rt« 
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fiae  yon  came  down  ?  Yea,  sir.  How 

kx^  before,  a  Tcinnte  or  t^o  ?  Ic  was  a  ' 

sltflart  time ;  not  more  tiian  tiit.  "V\"feo  wenc 
down  v.ith  them  ?  3fr.  Bon«i,  the  Constable. 
her  modier  and  herself  went  do\vii  togjcher; 
afaoot  the  drae  they  s?tartetl  down,  me  and  3Ir. 
llaasey,  who  is  mv  father-in-law.  went  after 
theiQ.  The  young'  lady's  grand-father  and 
yourself  went  down  toaretherV  Yes,   sir. 

Is  Miss  Elvira  Massey's  father  Irvine  ?  No. 
sir.  Vy  ho  are  her  ncfuresi  ntaie  reiatiTes.  has 
she  brothers  ?  Yes,  sir.  Grown  np  ?  No. 
sir.  no  brothers  grown  up :  a  yotmg-  man  by 
the  name  of  David  Shepherd  Jla-ssey,  he  is  the 
next  child  to  iiiss  Elvira  Is  he  grown  ? 

No.  sir.  I  mean  Ec.e*i;  what  men  are  her 

nearest  male  relatives,  that  yen  are  aware  of. 
Bring  there  ?  I  reckon  Mr.  Tom  Powers  is. 
What  sort  of  a  relationship  between  her  and 
Mr.    Powers  ?  He  is  a    brother  to  her 

mother.  lie  is  3[iss  Elvira's  nnde?  Yes.  ' 
sir.  A  maternal  nnele  ?  Yes,  sir.  "Was 
there  any  relatioaship  between  ifr.  Tolar  and 
iliss  Elvira  ?  I  am  not  certain  whether  there 
is  or  noC ;  1  have  heard  3[rs.  Maasey  ?T>eak  of 
'leing  related  to  some  Tolars.  bat  whether  it  is 
Oapc.  Tolar'a  family,  or  another  Tolar's  family, 
zhc^z  live  down  the  river,  I  am  not  able  ro  say. 
\  0:1  are  not  certain  about  ariy  relarionship  ex- 
isting, cr  if  it  exists,  you  don't  know  whas  it 
:s  ■:*         No.  sir.  But  yon  tbfnt-  you  have  , 

Iiecrd  yoar  father-in-law  say  there  is  some  be- 
tween them   and  the   Tolars'?  Yes.  sir.  I 
think  his   name  was  Nedham  Tolar;  whether 
<~  ipc.  Tolar  is  any  relation  to  them  or  not,  I 
d.;ii  t  know.       Do  yon  know  old  John  ifanlts 
by  ':          Yea,  air.          You  know  young  John  ? 
Yes.  sir,  I  know  both  of  them.         What  rela- 
ti^-ns'oip  exists  bet^reen  yotmg  John  and  iliss 
— -■  -a  ?         Well,  sir.  I  don't  know  what  reia- 
i:.::.ihip  exists  between  them;  I   kiiow  what 
they  say  is  the  relationship    betvveen    John  • 
Maotltsby's  father's  mother  and  my  father-in- 
law,  they  were  brother  and  sister ;  that  is  what 
I   tinderstood.            John  Matdtsby's  father's 
—. r-iier  and  Jlisa  Elvira's  grand-father  were 
-     --ir  and  sister?         Ye.*,  sir.      That  makes 
•;_.t.-.   second  cotisins;    do  you  know  whether 
ihere   is  any  relationship  between  Sam   Hail 
aad  iliss  Elvira ':      None  that  I  know  of.      Do  ' 
yon  know  whether  the  Lutteriohs  are  connected 
in_^anj  way  ?          Xot   that   I  ever  hean.1   of.  ' 
^^•5^  yoQ  came  down  stairs,  did  you  go  to  the 
carriage  where  the   ladies  were  ?  I  did, 
sir.              V,  ho     was    there,    at     the     time  ? 
I  tikiak  Mr.  BoEd  w*s  there,  aod  I  ihiat  Mr.  FhiL- 
"^ilnalj  /aTio".         Do  50a   rumens ber   any  ons  els^ 
coaaizijr   ap  ibere  rv'aile  y-ic  were  £h;re  ?         Prob 
abty^ff-   ilissev  went  with   me,  I  won't  «ay  p.>si- 
tir?           T""  ^'^^'^  r^m-mber  seeing  ant-  ooe  else? 
Xn.  sir,       STJtji  ihi    oa^riasr-'  drire  cff  before  von 
left  ?        Yes  fj!""-        V  u  :j.t  no  one  else  speak  to 
t'oem  in  tie  'eHrriije  tr.a:  voa  r>^:>:iect  of  excepc 
M.-    Pci.i    f»n  Taylor,  aai  vou  tbiek  it  is  poa3ibt« 
thi;  T  ;ur  :i,iber-ifl-l*w   bhat  hire  gnae  &p  with 
you  ':        Yes    sir.  they  wen 'a  £.>  -nrn  the  hora<rs  .  ff  ; 
i:nd  the  horses  didn't  appear  to  be  wii  10?  to  go   ' 
»cd   Mr.    B-^   '-   M-.   T--'"   *-^-k   hold  of  the  ' 
If'TS^:    i?  ;-                                            -    nas  uf'  them 
who  ta-->k  h                                               of    ieid  tbem 
-<roand;  he  -;_                                    -evTent  dowti 


Persia ; 


k>i-i  yoa  le*Te  i£icic\2iate!y  after 


f hat  ?  I  did,  sir  ;   I  weat   back  to  my  ttore. 

Dill  yoo  ?ee  Mr.  Ti»!a>-,  or  anv  of  th-je  other  gen- 
t!em-c  CE  tri*I  b^re,  zz  set   t!ra.»  tnat  i^y  ?  I 

am  notJrositiT.'  tbat  I  did;  I  it  ink  I  saw  Mr.  To- 
lar in  til-'  market  hrc:je  soojetime.  D:d  to«  see 
Mr.  P-iwers  t&»t  -iar  at  all  ?  I  hive  ao  recoU 

lecf  iuD  of  seeicff  him  tb*t  I  thnk  of.  Do  you 
know  Jssachan  Hoilirjswr.rth  *  I  don't  know 

him.  sir;  I  mav  know  him  if  i  c^ald  see  him,  bat 
I  nerer  k:iew   his  name.  f''ii   jon   s-e  Moak 

while  y(90   to  u  were  ia   the  crowd  at  ail?  I 

didn't  see  him  antil  ths  master  was  over  with. 
T»>»  dieir'r  ?ee  him  dcrins:  the  time  job  werepa-"*- 
ir»g  thro ngh  the  crowd  to  go  to  the  carriage  T 
Na.  sir.  Yoa  cida  t  so  np  there  satil  the  c«r- 
ri«jre  drove  np  with  th*  ladies  is  it  "i  No,  sir. 
To«  went  Tip  with  them,  or  immediately  a^ter- 
wa  ds  ?  I    went    ap     imme-iii'slr     afler- 

warc!-«?  Hiiw  I'-.n^  did  :  he  carriage  remain  there? 
I  can't  sayexaL-tiy.  As  mcch  as  fiveminates? 

I  can't  say:  ir  was  a  shon  lioae.  There  waj 
Sume  c-B'"er3atioa  goiaor  r>a  all  the  Haie?  Tea, 
sir  :  hot  mho  the'*  were  I  have  no  reeoUectkm  ef. 
Y»a  have  no  retoiiecion  of  any  other  persons  be- 
ing there  than  yea  said  ^  Xo.  sir.  The  horse 
was  li»d  off.  and  yoa  tarne-i  immediately  and  went 
towards  your  store?  Yf^s,  sir.  How  far  had 
yott  gone  b-foce  yoar  attention  was  attraced  back 
tothecrowd.^  After  rh^  carnage  Is  t  I  went 
over  to  The  store;  i  went  aroand  to  the  soath  end 
of  the  naarket  and  went  to  esv  store.  Y.-a  didn't 
go  thrt-n^b  the  marjcet  ?  X o.  sir.  I  went  arooad 
rhe:s<^cih-e8st  c<Tiier:  I  am  not  certaia  whether  I 
went  on  the  paTenirnr  or  not.  bat  I  recollect  very 
dis:inetiT  that  when  I  gi>toT-r  very  near  my  store, 
aboRt  a  iictle  troe  that  stands  ia  froat  of  jlr.  Pe- 
ter Johnson's,  who  i  •  two  doors  above  my  store,  I 
heard  a  crowd  rushing  and  some  persona  boUering 
oat  ••  sh<-iot  him  "  '•  kill  him,"  or  sometiuAi;  to 
that  effect :  I  turned  aroand,  ia  tbe  medutrime  I 
saw  a  crowd,  a  g'xid  m-iny  persons  c>rair-g  np 
towards  the  market  hocLse,  lind  I  heard  a  pistol 
tired;  th*t  was  right  at  tae  soata-east  osraer  of 
the  market:  I  heard  a  ;  un,  or  pistol,  or  soose- 
thi»2  ;  I  s-iw  the  s.-coke ;  I  kept  •  a  to  my  store,  I 
didn't  gn  bick  at  all  ua:il  after  thi  crowd  dispers- 
ed. "Hi. w  long  a  time  did  it  take  yoa  to  walk 
from  the  market  Lonse  to  fb!=-  p->?r.t  -^he-e  tob 
heard  the  risr!  fired  ?        I  z    ■  lof 

it<Tspic^:  I  miT-ht  have  stop  ;-e, 

bot  it  didnt  tak- tae  bnt  a  ;_    -       --  ere. 

How  many  yards  was  it  2  I  aa<  goi&g  to  tc>i  it 

as  cl<:>ee  as  I  car; ;  I  suppose  aboat  seventy-fir* 
yards.  Archy  Beebee  was  goin|r  down  stairs 

when  yoa  left  the  lairket  'noose  ?  Xo,  sir.  He 
wasn't  on  the  stairs  ?  Xo,  sir.  And  bv  the 

time  yoa  had  waiksd  s8vent>  -are  yards  yi  a  heard 
this  rush  ?  Yes  sir.  Ton  a  'n'-  remember 

stf>pria2r  anywhere  1  I  don't  remember  to  hare 
stopped,  though  I   might  have  done  it.  Wfaat 

is  yoar  imprirss  or>.     that  joa  did  not  stop?  1 

doo't  know  whether  laid  or  nr)!.  I  am  trying 

to  fix  the  time  that  it  took  for  this  whole  transac- 
tion. I  can't  say  ;  my  impres-ion  is  probably  I 
might  have  stopped,  orlmig  tnot;  Iwoaldnotbe 
posirive  about  it.  D<    yoo  renrcmber  stepping 

anywhere?  I  don't  remember  that   I  stopped 

anywhere  after  I  left  the  carriage.  Then  by  the 
time  TOB  had  got  seventr-Sve  yards  frotn'that 
spot,  yoa  h  ;ard  this  rnsh.  and  heard  the  pistol 
tired  .•  Yes.  sir,  when  I  tamed  aroand  to  look. 
I  saw  the  sticks ;  it  seemed  the  police  appeared  to 
b- using  them— at  the  sonti  end  cf  the  market 
hoase,  thev  appeared  to  be  above  rheir  heads,  and 
it  was  aU  done  in    a  flash.  DL<3  these  things 

harcen  ia  as  qiick  succession  a5  yea  a[re 
telling    them  *  I    should    thi»k    tbey  did. 

Could  you  bare  coaated  a  hundred  daring  the 
time  Toawere  l'X>king  at  the  crowd  until  after 
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but 


yoa  saw  the  :iticks  ?       No  sir. 

yoa  turne>l  until  ttij  pistol  ttru-! 

eoanted   :i   bauilri:d?        Juat 

lircil  I  sasr  the  -ti  Ki.         i  waul,  u--  .......  ...  _.    ... 

escimat':.*;  y.>u  w  i-i?  out  oi  ttie  crowil  aud  wi-tb 
cooliT  rlian  ;ir'-  'V  ..»  wr"  ir!  in:  li'^w  iiiin  v  C'^iild 
y„  .  •   ■         .1 

th  ■ 

bcL  ... 

wtiolo  jila.r.'  K..iiUy,  I  caa't  .lay  Uow  UiUcU  I 
coalil  li.iv.:  CO  Bated ;  I  mi;5Lit  have  coauted  a 
biaadri:d,  or  two  hundred,  ur  probably  oould  not 
bftve  couatHd  a  haudred.  It  wab  very  qoioli:, 
was  iti'  Yes,  sir.  A  minute  or  two  would 
•m^  I  L-aii't  say;  I  taean  to  teiL  you 

ss  :  i^now;   I  would  not  Sikv   it  would 

or  half  a  niinute;  it  nuiyhavetali.cn 
U  vixi  all  do'ie  very  niiick.  There 
was  a  rush  at  the  market  un  :>rair;i,  as  I  uuder- 
stuiad,  when  h<i  waa  ooniiDg  down,  and  c<:)atLuued 
until  he  got  around  to  the  east  eud  of  the  market 
and  veil  li.-ird  the  report  of  the  pistol,  and  saw 
thu  -  :u  it.?        Ves,  sir.      Did  you  notice 

wi:  .>t  PhLllraan  Taylor  when  he   left 

th<  I  did  not,  isir,  I  didn't  pay  any 

auentio.i  to  any  perisons  at  all.  Did  you  notice 
what  twc  nie  ot  your  tather-in  law  ;  did  he  y;o  off 
with  yoa?  I  dou't  think  he  went  off  with  me; 
I  will  not  be  positive  what  became  of  him ;  I  think 
he  camo  down  to  my  *tor"  •.ut-.'rwiint-- :  I  will  not 
b«s  sure,  but  I  I  .ft  .  out  ot 

the  crowd.        Do  ;  Tay- 

lor left  thore  at  all. .  .i  iu  the 

crowd?  Idou't  recotUct,  Lc  IvcettoaL  tuc  north- 
east corner  of  the  market  house ;  the  cairriase 
stopped  nearly  troatintf  hi*  door,  it  mi^ht  have 
been  a  Utrle  to  the  west  of  hi.-s  store,  but  if  Lt  was 
it  was  very  Uttie;  it  was  about  the  market  s<iuare 
Yoa  don't  recollect  what  became  of  him.  ?  No, 
sir. 

Croos  examination  by  the  Counsel  for  the  ac- 
cused : 

Mr.  .Mitchell,  who  was  ap  stairs  daring  the 
time  of  the  trioL,  do  you  remember?  Yes,  sir. 
Jast  give  OS  tlie  names  of  all,  if  you  please'.' 
Well.  sir.  there  was  Squire  McRae,  Jn.-jepli  Arey, 
J.  W.  Strange,  were  the  ma!ii.<trates.  And 
Lett?  N'jw,  I  for;;^et  abou"  Lett,  1  wont  say 
for  certaiu,  about  Lett,  I  recollect  these  three  ; 
Mr.  Horn,  who  was  the  attorney;  Mr.  M'ssey, 
Krand  father  of  this  yonntr  liidy,  Mrs.  Ma.ssey  and 
Jli;:  VI,,  ...  Mr.  James  Dodd  and  myself,  auu  an 
oi  man.  [  don't  know  who  she  was, 

th*  _•  evidence,  and  a  boy  by  the  name 

of  \I',';-4-iri  IJ'^nni.-!  McKi.'cver.  and  thi.s  boy  that 
was  shot,  ani  Mr.  B'Mi.1  was  up  there  occasional- 
ly; I  don't  know  wli.  rUer  he  stayed  there  all  the 
time  or  not.  Do  yoa  remember  French  Strung  ^ 
No,  sir.  Do  yoa  remember  Kardie,  the  sheriff  .' 
1  think  he  was  there.  Wemyss  f  Well,  he 
Faircloth?  I  think 
dofjr.  Brown?  I 
■X  there.  J[c«jaire. 

.  /  I  jjuess  they  were 
remember  tliem'  boia:^ 
up  st.urs;  iiity  may  tiuve  been  there,  bat  I  don't 
rememlier:  there  were  but  very  tew  peopli*  there. 

Th-   ■! —I-    kept  closed  an!     -'-   -  ■  ^ 

w.  r.ely  latere  ted  u. 

m  -iv'-'         Yt;:^.  -;r,  -  ■ 


th'  ..     -.  ;:..  .-:,  ,  -....„, -.:;t  I 

they  aaied  if  wc  could  Come  up,  and  the  ma^os-  ' 
trate  said  let  all  the  relatives  come  up  on  both  j 
sides.  Do    yoa    remember    whether    any  I 

body  went  down  before  yi.iu  or   cot?  Yes,' 

air,  1  remember  Mr.  Bond  takm;^  Miss  Mas- 1 
attj  and  her  mothei,  and  goini^  dowo.  Then  ' 
Ihe      npit     tk»    theni     t»s      vonrarlf   and      Vfr.  ' 


Frnni  thv' time     Mass"/?        I  thinlv  we   were 


may  have  been   there. 

Fairr^loth  w;!.*  d.rvn  ;if: 

doi  " 

m 

do.v  ^    _ 


next— may  be  Mr. 
^  .    I  won't  i  ■- 

;:d  that  aft.  ■ 

:....  .,  ..  ..  .^ ,!.;:, r.-r    \r 

sey  and  I   went   im  ... 

anybody  el«e  wi-nt  t 

tii3n  of  i"    "'       .'  I .  u 

say  you '  ■.•rowd 

wLien    y.  .;    :..ie 

crowd  mu'jii.         \VU'.:u  yuu.  li'o:   i.j 

who  was  there?        I  tUin[<   M;*.  Bo 

At  the  time  you  ;;ot  to  the  carriaijc- :... . .....  ....... ^s 

iot  seated?        They  were  bein;g  s>;ated ;  they  had 
Hotin,  or  probably  thi'v  wc.>ri^   'r>'i\n£  in.        At 
that  time  the 'inly  p'-                        "  the  carriage 
was  Mr.  Bond  and  y  ■<?'*        Thjit 

is  all  1  recollect;    i  been  others. 

Did  you  enter  in  cuavurjj.tiou  with  the  ladies? 
No,   air;    Mrs.  Massey   ri^marived  somethini;  or 
other  about  to  say  to  Tom;  what  she  said  to  me 
al'oat   it,    I    have    no  recollection.        That  waa 
a  remark  addressed  to  you"*        [  tliinlc  it  was  ;  I 
can't  say  for  certain.        S'                 ■    d  to  yoa  to 
sec  Tom,  and  what  else  }  ,  .mber?       I 

I  dont't   remember  wha:  .    were;  the 

youiis:  L-vdy  was  cryinLT  and  I  didn't  wish  to  have 
aaythinjr  to  do  wita  it.         Wlule   yoa  were  then; 
at   the  carriaice  wiio  Tom.    Powers  thore?  I 

have  no  recollection  ot  seeiar  Tom.  Powers  at 
all  sir.         While  you  were  there  at  tiie  oarria^re. 
see  if  you  can't   refresh   your   rec<''  .i 

you  hear  either  Miss    Mxssey  or  >Ii  - 
Tom  don't   do   it,    or  anything;  to  -. .' 

No,  sir;  she  remarked  to   me   to  see    lorn,  that 
she  was  afraid,  as  I  think  about  it  now,  may  be  I 
am  triviaic  her  statements   wroti<i,    but  it'  it  is,  I 
don't  want  to  be  understood  that  I  am  ;roing  to 
tell  it  for   the  fact.        It' you  don't  know    it  is  a 
fact  you  had  better  not  tell  it  at  all?        She  re- 
marked to  me  to  see  Tom,  for  lam  afniid  he  will 
do  some  harm  ;  I  wont  say  she  ever  said  that  but 
I  toijk  an  inference  that  she  wanted  me  to  see 
Tom.         And  the  carriaire  left  before  you  turned 
away  from  it?        Y'es,  sir  ;  and  after  the  carriage 
left   I  turned;    I  intended  to    have  staid  there 
with  the  youny:  lady  till  the  carria^^e  went  off  a£  a 
matter  of  protection  ind  respect.  Y'oa  sav 

that  William   £[.  Massey,    fatlier  to  this   young: 
lady  is  not  living?        No,   sir.        How   Ion;;  hai 
he  "been  dead  .^        Well,  it  has  been  live  or  six 
years;  he  died  in  l.sfi;2— I  think  ia  February  or 
March.        Mr.   Mitchell,   your  store   is  cl'jse  to 
the  market   house  ?        My  store,    is,    I   reckon, 
you  know  pretty  much  where  it  is  as  well  as  I  do. 
You  are   examined  tor  the  benetit  of  the  court, 
who  kuow  uoihiini;  about  it?        Well,  my  store 
is,  couatLug  the    corner    store,  the   fourth  store 
from  the  south-east  corner  ot  the  market  square; 
it  woald  be  about  a  hundred  yards.        Yoa  are 
frequently  about  the  mariict  hou~e  ."ire  you  not? 
Yes,  sir.        Is  it   unusnal  ii>  see  Mr.  Tolarat  the 
market  house ?          No  sir:   ft  ^i-n't   n^^asnalat 
that  time.        You  know  t  busi- 

ness v>as  ?           Yes,  sir.  '         It 

was  iu  the  market  stall, '. : ..    i^e  mar- 
ket.         So  his  usual  place  ui    huikiaess  was  the 
market    house  ?              Yes,    sir ;    that    is    the 
usual  place   where    Mr.    Mimms    had  his   busi- 
ness.         Don't  you  know  that   Capt.  To lar  suc- 
ceeded t"  Mr     M=mm?   \n\-.\i   ^'>;-->;'»        Yes, 
sir;  I  h  Did 

you  car  >,-o, 

sir;  Id  :..  .  .     .  .  ._  .jok  for 

himataii.-  I  turned    at  the  lioie  she  spoke 

about  Tom,  bat  I  dittn't  -ee  him.  You  never 

told  him  the    mes-  .nve  you  ?         No 

si:;  ineversaidn  i  at  all. 

Re-drrect  ExamL _   ,.;e  (.'oansel  for  the 

Prps«c«tton. 
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Are  the  people  who  sell  beef  in  Faycttevillc 
selliiig  Sill  day  or  only  in  the  inoniiiig?  It  de- 
pends entirely  on  tiie  business  if  they  don't  sell 
out  ill  the  morning  tbey  stay  there  till  evening. 
Do  the  butchers  keep  their  stalls  there  -with  l)eef 
on  them  all  day?  Some  times  when  they  don't 
sell  out  in  the  morning.  Do  you  mean  that  W, 
J.  Tolar  was  in  the  haljit  of  being  there  all  day 
wdth  his  beef  at  that  time?  I  can't  say  about 
it;  I  know  I  have  seen  him  tliere  in  the  morning, 
and  I  have  seen  him  there  until  after  noon ;  I 
recollect  seeing  him  there  until  noon  but  after 
noon  I  have  no  recollection  of  ever  seeing  him 
there.  Is  not  it  an  unusual  thing  for  the  butch- 
er's stall  to  be  opened  in  the  sifternoon?  There 
is  no  regularity  in  hours  for  the  market ;  if  a  man 
takes  beef  in  the  market  and  sells  it  out  before 
bi'eakfast,  all  right ;  if  he  don't  he  just  stays  there 
all  day  or  until  late  in  the  evening ;  now  ^Mr. 
Bill  Mitchell  often  stays  there  until  simset,  and 
bi-ings  his  beef  he  doesn't  sell  out,  and  leaves  it 
A^ith  me.  He  lives  in  the  comitry  don't  he  ? 
He  lives  out  about  a  mile.  Does  Mr.  Tolar  live 
in  the  country  ?  I  think  his  slaughter  pen  is 
just  out  at  the  edge  of  the  town  ;  I  think  his 
residence  is  near  about  the  edge  of  the  town  ;  it 
may  be  just  in  it ;  I  am  not  positive,  but  I  think 
it  is  just  at  the  suburbs  of  the  town.  Did  you 
see  any  beef  there  that  day  ?  I  have  no  recol- 
lection about  that  at  all,  Do  you  have  an}- 
reason  to  know  that  Capt.  Tolar  has  ceased  butch- 
ering there  of  late  ?  He  has  ceased  to  butcher 
there.  I  am  sjjeaking  of  before  he  was  arres- 
ted ?  He  moved  a^^•ay  from  Fayetteville  in  the 
spring  but  what  time  he  moved  away  I  don't  know, 
neitner  do  I  recollect  how  far  back  it  Avas  that  he 
brought  beef  and  sold  it  in  the  market  house.  I 
cant  say  positively  that  ho  has  done  it  ior  the  last 
six  months  and  I  won't  Si'.y  positive  that  he  didn't 
do  it.  As  I  understand  it  you  know  at  one 
time  he  was  carrying  on  the  Ijusiness  of  butcher  ? 
Yes,  sir.  And  wliether  he  was  at  it  at  this 
time,  3'ou  can't  say,  ■with  certainty  ?  No,  sir  ; 
and  I  won't  say  he  wasn't ;  I  recol!ec-t  he  ^vas  do- 
ing it  last  winter  for  I  bought  beef  at  his  stall. 
You  say  that  as  a  generid  rule  you  have  seen  him 
there  in  the  morning  but  not  in  the  afternoon  ? 
I  don't  remember  seeing  liim  in  the  afternoon, 
that  I  recollect  of.  Tht  was  between  three  and 
four  o'clock  that  the  affair  occurred,  wasiit  it  ?  I 
think  it  was.  You  can't  recollect  exactly  -what 
Mrs.  Masscy  said  to  you  ?  I  can't  recollect  what 
she  said.  My  impression  is  she  renuuked  to  nie  to 
see  Tom  and  talk  to  him,  1)Ut,  I  won't  lie  positive 
that  is  what  she  said.  To  comfort  him  do  you 
mean  ;  did  you  conceive  any  ap])rehension  that 
he  was  going  to   attemjjt  something  at  the  time  ? 

Counsel  for  the  accaised  objected  to  the  (iucstiou. 

C!ounsel  for  the  ]irosecution. 

You  can't  state  what  she  said  ?  Not  positive- 
ly.        Let  it  pass  then. 

Question  by  the  Commission. 

What  was  the  sum  and  substance  of  the  request 
nia<'e  to  you  by  Mi-s.  Mas.sey  relating  to  Tom  ? 
"Well,  sir,  I  can't  answer  with  certainty  furtlier 
than  just  what  1  was  going  to  tell  you  ;  my  im 
pression  was  that  she  was  afraid  Toin  would  kill 
the  boy,  it  was  my  impression  only.  You  can't 
pretend  to  state  the  words,  but  the  impression 
left  on  your  mind  at  the  time  was  that  she  was 
apprehensive  he  was  going  to  get  into  some  diffi- 


culty? Yes,  si",  I  can't  say  now;  may  be  Mrs. 
Massey  didn't  ask  me  that,  but  she  asked  me  to 
see  Tom  Powers  and  it  made  this  impression  up- 
on my  miud  :  my  impression  is  that  she  was  ap- 
prehensive that  lie  would  do  some  harm.  You 
can't  tell  whether  that  was  your  impression  at 
tLe  time,  or  what  sin;  said,  but  whatever  she 
said  produced  that  impression  on  your  mind  at 
the  time"?  I  reckon  it  must  have  done  it,  I 
thiuk  so  now.  You  think  now  that  is  tbe  im- 
pression produced  upon  your  mind  at  the  time  ? 
Yt  s,  sir. 

Re-cross  examination  by  tlie  Counsel  for  the 
accused : 

Was  there  anything  said  about  doing  any  dam- 
age to  the  boy  at  ail?  None  that  I  heard  of 
except  what  I  related  that  came  from  the  sister 
of  Mr.  Powers. 

On  motion  the  Commission  adjourned  to  meet 
on  Tuesday,  the  l3th  instant,  at  11  o'clock,  A.  M. 


Ealeigh,  N.  C,  Aug.  13,  1867—11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 
Present,  all  tiie  members  of  the  Commission,  the 
Judge  Advocate,  the  Counsel  for  the  prosecu- 
tion, all  the  accused  and  tiieir  Counsel. 

The  reading  of  the  testimony  taken  yesterday 
was  waived,  tbere  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and  ap- 
proved. 

Samuel  A.  Phillips,  a  witness  for  the  prose- 
cution, having  been  first  duly  sworn,  testitied  as 
follows : 

Examined  by  the  Counsel  for  the  prosecution. 

"What  is  your  name?  Samuel  A.  Phillips. 
Did  you  reside  in  Fayetteville  at  the  time  Archy 
Bebee  was  killed  ?  I  did,  sir.  When  was  the 
first  time  tliat  you  heard  Archy  Bebee  had  at- 
tempted to  conunit  a  rape  upon  Miss  Massey? 
It  was  on  Monday  morning,  aliout  nine  o'clock, 
the  eleventh  of  February.  Before  breakfast  ? 
No,  sir,  after  breakfast.  Where  were  you  at  the 
time?  At  my  store.  Do  you  remember 
who  brought  you  tlie  information  ?  Arehy 
Russell  first  told  me,  I  think.  Did  you  hear 
others  speaking  of  it  afterwards?  Yes,  sir. 
Is  Miss  jNlassey  connected  with  you  in  any  way? 
No,  sir.  Before  Archy  was  brought  out  of  the 
guard  house,  did  you  hear  any  pi  rsons  sj'eaking 
of  this  affair?  I  heard  a  good  many  say  that 
he  ought  to  be  killed,  or  ought  to  be  hung.  Can 
you  specify  any  persons  that  you  heai-d  speak 
that  way  ?  I  don't  know,  sir,  that  I  can  any 
particular  persons,  a  good  n  any  people  talked  of 
it  during  the  day,  and  I  don't  recollect  any  par- 
ticular persons  that  made  the  remark.  You  can't 
state  any  person?  xNo,  sir.  Did  you  meet 
Tom  Powers,  or  Capt.  Tolar,  or  Monk  Julia,  at 
any  time  during  that  morning?  No,  sir,  not 
during  the  morning,  tbati  have  any  recollection 
of.  Not  before  "three  o'clock  in  the  after- 
noon? No,  sir.  Did  you  learn  at  that  time 
or  have  you  heard  since,  and  before  you  came 
here,  of  any  agreement,  or  combination  betweeit 
any  men  or  set  of  men,  for  tbe  purpose  of  bring- 
ing the  i)risoncr,  Arehy  Bebee,  to  justice  ?  No, 
sir.  Vou  were  never  any  party  to  any  such 
agreement  ?  No,  sir.  And  never  lieard  of 
any  such  agreement?  No,  sir.  If  it  existed 
you  know  nothing  of  it?  No,  sir.  Do  you 
know  what  relationship,  if  any,  exists  between 
Mr.  Tolar  and  .Miss  Elvira  Mtssey?  I  have 
heard  it  said  since  this  occurrence  that  they  were 
somerelation.  Who  by?  It  has  been  a  street 
talk,  I  don't  recollect  any  person.  Did  you 
ever  hear  it  said  by  any  members  of  his  or  her 
family?  No,  sir.  You  don't  know  anything 
about  it  of  your  own  knowledge  ?  No,  sir,  1  do 
not.        At  what  hour  did  you  first  go  to  the  mar- 
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ket  house  tliat  daj?  About  lialf  jwst  tlirce  in 
the  afternoon.  You  hadn't  been  to  the  market 
house  before  that  day  V  I  think  I  ini<;lit  have 
been  up  tiiere,  I  i:;encrally  tend  the  market  in  the 
morning;  I  don't  lecollcct  whether  I  liad  been 
there  tliat  luoruing  or  not.  If  you  were  you 
don't  recollect  it  now '!  No,  sir.  But  you 
were  up  there  about  half  past  three  in  the  even- 
Yes,  sir.  Did  asiy  one  go  with  you  V  Yes,  sir. 
Who  was  it  ?  I  think  Mr.  Thornton  walked  uj) 
from  my  store  with  nie.  What  Thornton  V 
Jacob  Thornton.  Did  you  both  go  together  in- 
to the  crowd  ?  When  M-e  got  to  the  east  end  of 
the  market  house  I  tliiuk  he  stopped  to  talk  to 
some  person,  and  I  walked  on  under  the  market 
house.  How  far  is  your  store  from  the  market 
house?  About  one  hundred  and  twenty-five 
yards.  What  street  is  it  on  V  Person  street. 
Which  side  of  the  waj',  right  or  left?  On  the 
left  as  3'ou  go  down  towards  the  river.  You 
came  to  the  market  with  Jacob  Thornton  '^ 
Yes,  sir.  Was  there  any  crowd  at  the  market 
house,  v.'hen  you  reached  thei-e  ?  Yes,  sir. 
What  would  you  estimate  the  crowd  at?  I 
■would  suppose  there  were  some  fifty  persons. 
Did  you  go  underneath  the  market  house,  or  stay 
outside  ?  I  went  underneath.  Did  you  hare 
any  weapon  at  that  time  with  you?  Yes,  sir. 
Would  3'ou  recognise  that  weapon  if  you  saw  it  ? 
Yes,  sir.  (A  pistol  is  shown  to  the  witness.) 
Is  that  the  one  ?  It  was  one  of  that  kind  and 
size.  The  same  make  and  size  ?  Y''es,  sir,  a 
Remington.  It  was  one  like  that,  but  yon  can't 
say  for  certain  whether  it  was  the  same  one  or 
not?  No,  sir.  Is  there  no  mark  about  it  by 
whfch  you  could  recognize  it  y  No,  sir.  It 
was  admitted  by  the  defence  that  that  was  the 
pistol. 

Direct  examination  resumed,  by  the  Counsel 
for  the  prosecution : 

Your  opinion  is  also  that  this  is  the  same  pis- 
tol? Yes,  sir.  You  heard  that  wheu  you 
first  went  up  there  that  evening  ?  I'^es,  sir. 
What  was  your  reason  for  carrying  that  pistol  ? 
About  ten  o'clock  in  the  day  or  perhaps  a  little 
later.  Mi*.  Wemyss  came  down  to  my  store,  aud 
was  speaking  of  this  affair,  and  said  the  trial  came 
of!'  at  three  o'clock,  and  during  the  time  he  stay- 
ed there  he  fold  me  he  would  like  me  to  be  pres- 
ent, I  told  him  I  would  do  so.  Mr.  Wemyss  is 
an  olHccr?  Yes,  sir.  Where  did  you  carry 
the  pistol  about  your  person  when  you  went  up 
there  ?  I  had  on  an  overcoat,  I  had  uo  belt  nor 
pocket  to  put  in  the  sleeve  of  my  overcoat,  the 
left  sleeve.  Did  you  have  it  out  at  all,  when 
you  went  up  there  ?  No,  sir.  Did  you  go 
underneath  or  did  you  stay  out  on  the  pavement? 
I  went  underneath.  Did  you  go  in  at  the  east 
front  ?  Yes,  sir.  Who  did  you  see  under  there  ? 
or  by  the  way  was  Arcliy  Beebee  up  stairs  when  you 
got  to  the  market  house  ?  I  suppose  so.  You 
saw  him   come  down    afterwards  ?  Yes.  sir. 

And  you  didn't  see  him  go  up  ?  No,  sir.  Your 
best  impression  was  he  was  upstairs?  Yes, 

sir.  Who  did  vou  see  in  the  crowd  you  knew  ? 
I  saw  Mr.  Tom  Powers  and  Mr.  Henrv  Sykes? 
Any  one  else  that  vou  can  name?  Capt.  Tolar, 
Edward  Powers,  Ralph  Lutterloh.  Was  Sam 
Hall  thereat  that  time?  Not  at  that  time  I 
think.  Do  you  remember  any  one  else  ?  '  No, 
sir,  I  can't  remember  any  other  persons  at  that 
time.  Were   those  gentlemen    underneath  the 

)narket  house?        Yes,  sir.  Did  you  have  any 

conversation  with  any  of  them  ?  "I  don't  think 
I  did  at  that  time.  Did  you  have  no  conversa- 
tion with  Jlr.  To:n  Powers?  Not  at  that  time, 
sir.  Nor  with  any  of  them  that  you  remember? 
No,  sir.  Where  was  Capt.  Tolar  standing  when 
you  saw  him  ?         lie  was  on  the  west  side  of  the 


market  house,  running  north  and  south,  rather  to 
the  west  ride  of  the  main  arch,  standing  near  the 
stall  heha-^  formerly  used  for  selling  beef.  Was 
he  using  that  stall  sellinfc  beef  at  the  time  you 
saw  him  ?  I  don't  think  there  was  any  beef 
there  that  evening.  Did  you  oversee  him  there 
when  he  was  selling  beef?  Yes.  sir.  Did  he 
wear  his  ordinary  clothes  or  a  batchcr''s  apron  ? 
I  think  he  generally  wore  his  ordinkrv  clnthes. 
You  saw  nothing  of  any  beef  there  that  day  ?  I 
don't  recollect  seeing  any.  Did   you  see  him 

sell  any   that   evening  ?  No,  sir.  Do  3-ou 

know  whether  he  was  engaged  in  the  business  of 
butcher   at   that   time?  I   don't.  Do   you 

know  whether  he  had  been  engaged  in  thi  budi- 
ness  of  butcher  tor  sometime  previous  tothit? 
He  had  before  that.  Do  you  know  that  he  had 

ceased,  or  do  you   knrw  no'thing  about  it?  I 

know  nothing  about  it.  He  was  standing  on  the 
west  side  of  the  southern  arch  ?  On  the  west 

sidft  of  the  large  main  arch,  running  north  and 
south.  In  the  south-west  corner  of  the  market 
house?  Yes,  sir,  rather  on  the  south-west  cor- 

ner. What  was  he  doing  there  ?  He  ap- 

peared to  be  as  I  thought  in  conversation  with 
those  other  men.  Which  others  ?  Powers 

and  Sutterloh.  Ed.  Powers  or  Tom  ?  Ed. 

Powers.         He  seemed  to  be  in  conversation  wih 
Ed.  Powers  and  Ralph  Lutterloh  ?        I  took  them 
to  be  in  conversation.   '       Were  they  standing  to- 
gether ?  Yes,  sir.  Was  there  any  one  else 
near  them,  or  did  the  whole  crowd  stand  otifrom 
them?          They  appeared  to   be  in   a  group  by 
themselves.        A  little  off  from  the  crowd  ?      Yes. 
sir.          There  was  a  crowd  th^re,  as  I  understand 
you  ?          Not  much  of  a  crowd  there  at  that  time. 
How  many  persons  do   vdu  suppose  were  inside  of 
the  market  house  ?         1  don't  euppose  there  were 
more  than  twenty-five  persons  under  the  market, 
black  and   v.-hite.            Did  you  notice   how  Capt. 
Tolar  was  dressed  ?         I  didn't  notice  any  part  of 
his  dress  except  his  shawl.  You  said  you  saw 
Tom  Powers  under  the  market  at  that  time — where 
was  he  ?        He  was  sitting  on  a  bench,  just  on  the 
east  side  of  the   main   arch.  The  east   side  t 
Yes,  sir.         He  was  one  side  of  the  arch,  and  To- 
lar the  other,  with  those  gentlemen  ?  Yes,  sir. 
What  was  he  doing  ?        They  were  sitting  there. 
Was  any  one  with  him  ?        Mr.  Sykes  I  think  was 
sitting  with  him.          Did  you  see  any  one  else  sit- 
ting there  with  him  ?          There  were  some  three 
or  four  others,  but  I  don't  recollect  who  they  were. 
Do  you   think  you   would   recollect,  if  they  were 
called  to  you  .'^    I  don't  know,  sir.      Y^cn  recollect 
Mr.  Sykes  was  sitting  there  ?     Yes,  sir.      Did  you 
bear  any   part  of  the   conversation   between   him 
and  Mr.  Sykes  ?         I  did  not,  sir.          Did  you 
hear  any  part  of   the   conversation  between 
Capt.  Tolar  and  Ed  Powers,  and  Kalph  Lutter- 
loh ?         No,  sii'.       Can  you  say  with  certainty 
they  were  talking  to   each  other  ?  I  can't 
say  for  certain.         They  were  together  as  men 
in  convers.ation  ?           Yes,  sir.           You  heard 
nothing  that  was  said  ?          No,  sir,  I  did  not. 
Did  you  see  anj- thing  that  made  you  apprehend 
any  difficulty  at  that  time  ?        No,  sii".         Did 
you  see  any  weapons  about  any  one  ?  No, 
sir.         Did  you  see  any  protrusions  about  the 
men's  clothing,  as  if  they  were  armed,  or  any- 
thing that  attracted  your  attention  ?           No, 
sir.        If  ixi  existed,  it  was  not  evident  enough 
to  attract  your  attention  ?        No,  sir.        How 
long  did  you  stay  at  the  market  house  at  that 
time  ?          About  ten  minutes,    perhajis,   not 
that   long;    I  went  back  down  to  my  store 
again.        Did  you  go  from  the  easti  end  of  the 
market  house?         Yes.  sir.         You  stayed 
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there  how  longV  About  ten  minutes,  sir. 

How  long  did  you  remain  at  your  store  before 
you  returned  ?  I  remained  there '  but  a  very 
few  minutes ;  I  can't  say  exactly  how  long  I 
remained  there;  I  then  Avalked  back  to  the 
mariiet  house  again;  when  I  got  to  the  market 
house  the  second  time,  I  saw  there  was  a  great 
many  more  ijeople  than  there  was  when  I  was 
there  first.  How  many  do  you  suppose  there 
were  in  the  crowd  when  you  got  back  there '{ 
A  hundred  or  more.  Did  you  go  inside  of 

the  market  house  then?  Yes,  sir,  I  went 

under  the  market  house  again  pretty  much  the 
same  way  I  did  before ;  Mr.  Powers  and  Sykes 
were  sitting  on  the  same  bench  where  they 
■were  at  first.  Did  you  see-  Capt.  Tolar  ?  I 
saw  him  at  that  time ;  I  think  he  was  on  the 
south  side  of  the  market  house,  out  side  of  the 
market  house  on  the  pavement.  Was  any 

one  with  him  ?  No,  sir,  no  person  with  him 
at  that  time.  You  went  into  the  market 

house,  where  did  you  go  ?  I  went  to  the 

centre  of  the  market.  Did  you  stand  there, 
or  speak,  or  converse  with  any  one  V  I  stood 
there  for  a  minute  or  two,  and  then  turned 
around  to  where  Mr.  Sykes  and  Mr.  Powers 
were  sitting,  and  I  made  some  remark  to  Mr. 
Powers,  asked  him  if  he  was  Cai^tain  of  that 
company,  or  something  of  that  kind ;  I  think 
that  was  the  precise  words,  and  he  answered 
"No."  Was  there  anything  peculiar  about 

Mr.  Powers'  appearance  ?  He  appeared  to 

be  very  sad,  like  as  if  he  was  grieved.  He 

was  quiet,  apparently  ?  Yes,  sir.  Didn't 
relish  your  joke  ?  No,  sir.  I  want  to  know 
if  anything  struck  you  at  the  time  about  his 
appearance  ?  I'he  cause  of  my  speaking  to 
him  in  that  way  was,  I  saw  the  crowd  had 
gathered  there,  and  I  knew  that  this  girl  was 
a  relative  of  his,  and  I  didn't  know  but  there 
might  be  some  trouble ;  that  was  the  cause  of 
my  speaking  that  way  to  him.  Did  you  have 
your  weapon  then  ?  Y'^es,  sir.  Did  you 

have  it  out  ?  No,  sir.  Did  you  see  any 

weapons  at  that  time,  before  you  left  the 
market  house ;  I  mean  while  Archy  was  stiU 
up  stairs,  and  before  he  came  down  ?  Yes, 

sir.  Did  you  remain  there  that  second  time 
until  Arehy  came  down  ?        No,  sir.  How 

leng  did  you  remain  there  ?  I  remained  there 
a  few  minutes  and  went  back  to  my  store.  At 
that  time,  you  say  Tom  Powers  and  Sykes 
were  sitting  at  the  same  place  you  first  saw 
them,  and  Tolar  was  on  the  pavement  outside  ? 
Y'^es,  sir.  Did  you  see  anything  of  Ed  Pow- 
eas  and  lialph  Lutterloh  at  that  time,  before 
you  left  the  market  ?  Mr.   Tolar  walked 

back  under  the  market,  then  I  saw  Ed  Powers 
come  up  to  him,  meeting  him  like,  under  the 
market ;  they  stopped  there  for  a  minute  or  so, 
and  then  I  saw  Mr.  Lutterloh  come  xip,  and 
Sam  Hall.  Did  these  men  have  something 

to  say  to   one  another  ?  I  could  not  tell 

whether  they  were  saying  anything  or  not. 
When  you  left  did  you  leave  them  standing 
there  together  ?         I  did,  sir.  Did  you  see 

anything  of  John  Maultsby  there,  at  all? 
No,   sir.  See   anything  of  Mr.   Leggett? 

Y'^es,  sir,  I  saw  Mr.  Leggett  there  the  second 
time.         Where  was  he  standing  ?         In  the 


group  near  Mr.  Tolar  and  those  other  men. 
As  I  understand  it,  Mr.  Tolar  came  back  from 
the  south  end  of  the  market  and  those  others 
came  together  from  some  other  direction  ? 
From  the  west  end  of  the  market.  Did  they 
all  come  irp  together  ?  No,  sir,  I  think  not. 
They  came  up  separately?  I  think  they 

did.  Did  Leggett  come  up  there  too  ?  Y'^es, 
sir,  I  didn't  see  Jlr.  Leggett  when  he  came  up, 
I  cast  my  eyes  away,  and  when  I  cast  them 
back  there  again  I  saw  him  in  the  group ;  I 
didn't  notice  which  way  he  came  from.  Then 
you  went  off  again  ?  Yes,  sir.  •  Did  you 
see  anything  of  Monk  there,  that  second  time  ? 
Yes,  sir,  as  I  v/as  coming  out  the  second  time 
I  saw  Monk  at  the  east  eiul  of  the  market, 
standing  speaking  to  som.e  person  near  the 
east  arch.  What  was  he  doing  ?  He  was 
standing  like  as  if  he  was  having  some  talk 
with  him.  Now,  I  want  to  know  if,  during 

the  short  time  you  were  there,  you  saw  anj' 
weai^ons  in  the  hands  of  any  one  ?  I  saw 

Mr.  Ed.  Powers  have  a  pistol,  sir.  Was  it 

in  his  hand  or  in  a  belt  ?  He  had  it  imder 

his  clothes,  like ;  I  saw  the  end  of  it.  Did 

you  see  a^ny  one  else  ?  I  think  that  is  the 

only  one  I  saw  at  that  time.  Did  you  see 

any  knives  ?  Monk  had  a  knife  in  his  hand 

whittling.  Y^ou  went  off  do\\-n  to  your  store 
again  ?  Y^cs,  sir.  The  first  time  you  came 
up  from  your  store,  you  say  Jacob  Thornton 
came  \\'ith  yon  ?  Y^es,  sir.  Did  any  oome 
up  with  you  the  second  time.  No,  sir. 

Did  any  go  back  M-ith  you  the  first  tine  ?  No, 
sir.  Did  any  one  go  back  with  you  the  sec- 
ond time  ?  No,  sir.  How  long  did  you 
stay  at  home,  sir  ?  I  just  went  down  to  the 
store  and  gave  my  little  boy  orders  what  to  do, 
I  told  him  to  stay  and  keep  the  store  open — 
that  I  would  be  back  in  a  few  minutes.  Then 
you  left  ?  Y'es.  sir.  And  went  back  up  to 
the  market  house  ?  Y"es,  sir.  When  you 
got  up  there  that  time,  where  did  you  go,  in- 
side, or  did  you  remain  outside  ?  I  stopped 
at  the  entrance  of  the  main  eastern  arch.  Did 
you  stop  at  the  middle  of  it,  or  at  one  of  the 
pillars  ?  Nearer  the  north  side  of  the  arch.. 
About  at  the  entrance,  near  the  north  side  of 
the  arch  ?  Y"es,  sir.  Were  you  standing 
at  that  point  when  Mrs.  Massey  and  her  daugh- 
ter, Elvira,  came  down  ?  No,  sir,  I  think  I 
had  moved  out  on  the  out  side  of  the  market 
when  the  ladies  came  down.  How  long 
■^ere  you  there,  from  the  third  time  you  re- 
turned to  the  market  house,  lantil  the  time  Ar- 
chy came  dowoi  stairs  ?  The  ladies  came  down 
in  two  or  three  minutes  after  I  got  to  the  mar- 
ket the  third  time  ;  then  I  suppose  it  was  some 
five  minutes,  or  perhaps  a  little  more  before 
Archy  came  down.  You  stood  a  very  short 
time  at  the  entrance  of  the  market  house? 
Y"es,  sir.  Where  did  you  move  to  then,  be- 
fore the  ladies  came  down  ?  I  moved  off 
nearer  the  edge  of  the  pavement  at  the  east 
end  of  the  market.  Do  you  mean  directly 
in  front  of  the  arch  ?  Yes,  sir.  Between 
the  arch  and  the  carriage  that  was  standing  there 
for  the  ladies  ?  Yes,  sir.  How  far  do  you 
think  you  were  standing  from  the  pavement  ?  I 
think  i  was  standinng  on  the  edge  of  the  pave- 
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ment.  How  far  behind  you  was  tliis  carriage  ? 
The  carriage  was  some  forty  or  fifty  feet,  perhaps 
more,  or  perhaps  less,  I  can't  be  certain  about 
tlie  distance.  You  were  standing  tliere  wiien 

the  ladies  came  down  1  Y-es,  sir.  Who  came 
down  witli  them  V  Mr.  Bond.  Any  one  else, 
<lid  you  notice  V  I  don't  recollect  any  other 

person.  Did  tliey  pass  by  you  to  go  to  the 

carriage  V  Yes,  sir.  This   last  time  tliat 

you  were  back  there,  between  the  time  you  got 
there  and  the  time  the  ladies  i)assod  to  the  car- 
riage' did  you  see  any  >\eapons  ?  Nothing  more 
Uian  Uie  knives ;  Monk  had  a  knife,  and  1  saw 
one  or  two  others  have  knives,  whittling.  Who 
were  the  others  V  I  don't  recollect  theotiiers,  sir. 
You  saw  no  pistolx  in  the  crowd  ?  No,  sir. 
You  saw  one  or  two  others  have  knives  whittling? 
YcB,  sir.  When  those  ladies  piusscd  out  to  the 
carriiigc  did  they  puss  riglft  by  you  ?  Yes,  sir. 
Did  you  have  to  get  out  of  the  way  to  let  them 
puss  ?  No,  sir  ;  -I  wiis  standing  rather  c«i  the 
north  sVlo  of  the  arch.  You  were  on  their  left 
.'IS  they  passed  you  ?  Yes,  sir.  Did  you  look 
at  tlic  young  lady  ?  Yes,  sir.  Did  you  keep 
your  C3'cs  on  them  until  they  got  to  the  carriage  ? 
No,  sir.  You  just  looked  a.s  they  passed?  Yes, 
sir.  Did  you  keep  your  eyes  towards  the  mar- 
ket house  ?  Yes,  sir,  towai-ds  the  steps.  Af- 
ter these  Jadies  went  to  the  carriage  did  you  sec 
any  one  else  go  to  the  c^irriage  ?  Yes,  sir,  I 
saw  several  go  to  the  carriage,  and  tlhcn  come 
kick  again  towards  the  market.  Who  were 
they  sir  ?  I  dont  remeni'ocr  all  of  them,  I  saw 
Capt.  Tohir  for  one,  and  Eolit.  IVIiti'hell,  I  saw 
him  coming  from  the  carriage,  I  didn't  sec  hbn 
go  to  tlie  (uirriage.  Did  jeu  see  Capt.  Tolar 
going  to  the  carriiigc?  Yes,  sir.  Did  you 
mc  any  one  else  ?  I  saw  Mr.  David  Cashwell  at 
the  carriage.  Did  you  see  what  became  of  Capt. 
Tolar  after  he  went  to  the  carriage  ?  I  saw 
him  comeback  to  the  market  house.  How  long 
did  he  rcmiun  at  the  caiTiage?  Not  more  than 
a  minute  or  so.  Did  he  go  up  to  the  carriage 
a!ul  come  back  ?  He  walked  up  to  the  carriage 
and  stopped  like  as  if  he  was  speaking  to  the  la- 
dies a  moment  or  so,  and  the  next  I  saw  of  him, 
he  was  coming  back  towards  the  market  house. 
Did  you  notice  where  he  went  tlton  ?  Yes,  sir. 
Where  did  he  go?  He  went  under  the  end  of 
tlie  market.  Did  you  sec  where  he  went  inside 
of  the  market  ?  No,  sir.  You  lost  sight  of 
him  ?  Yes,  sir.  You  saw  Capt.  Tolai-  ^;o  to 
the  carriage  and  come  back,  you  saw  Eobert 
Mitchell  go  to  the  can-iage,  and  j'ou  saw  David 
Casln\'ell  at  the  carriage  ?  Yes,  sir.  Did  you 
sec  any  person  cou-\crsing  with  Bond  ?  No,  sir. 
Did  you  see  any  other  person  go  to  the  carriage  ? 
I  think  I  saw  other  persons  go  to  the  carriage, 
but  I  don't  recollect  who  they  were.  Did  you 
sec  John  Maultsby  go  to  the  carriage?  I  did 
not  sir.  Did  you  see  Tom  Powers  go  to  the 
carriage  ?  I  am  not  certain  about  that,  I  could 
not  say  for  certain  whether  Tom  Powcre  went  to 
the  carriage  or  uot.  Yon  could  not  say  he  did 
not  ?  No,  sir,  and  I  could  uot  say  he  did.  You 
have  a  vague  impression  ;  you  would  not  like  to 
say  one  w.ay  or  the  other  ?  Yes,  sir.  Those 
are  all  the  persons  you  can  remcndtcratthis  time? 
Yes,  sir.  I  am  under  the  impression  that  I  saw 
Mr.  J'liil,  Tnvlor  leave  the   carriage.        Did  vou 


see  Tom  Powers  after  you  got  back  to  the  market 
house  that  third  time  at  all  ?  Yes,  sir.  Where 
was  he  then  ?  He  was  near  a  licnch  there  by 
13ecky  Ben'.s.  Did  you  see  him  have  any  wea- 
])onthcn?  No,  sir,' I  did  not.  Did  you  sec 
Monk  at  that  time  ?  Kn,  sir,  not  at  that  time. 
Did  you  see  Monk  before  Archy  came  down  stairs, 
after }-ou  got  hack  the  third  time?  Yes,  sir. 
What  was  he  doing  then?  He  was  standing 
near  this  licnch.  How  far  was  he  from  Mr. 
Powers  ?  He  was  dose  to  him.  Do  you  mean 
there  were  none  between  thein  ?  No,  sir,  I  don't 
mean  tlwat,  I  don't  recollect  v.hethc)-  there  was 
any  person  I)ctwcen  them  (jr  not.  He  v.as  pretty 
close  to  hini.  Did  you  see  anything,  after  you 
cfuiic  hack  that  time,  of  Kd  l*o\\ers  and  lialph 
Luttcrloh?  Yes,  sir.  Where  were  they? 
'llicy  were  near  the  same  phu'C,  standing  right 
under  the  arch  like.  Did  you  say  they  were 
standing  riglit  under  the  arch?  Under  the  mar- 
ket you  know.  A  few  steps  within  the  arch 
you  mean?  Yes,  sir.  Near  Becky  Ben'.s 
stall  ?  Yes,  sir.  You  say  you  saw  Tom  Powers 
standing  there,  and  Monk  near  him,  and  Ed  Pow- 
ers and  Ralpli  Luttcrloh  standing  in  the  same 
group,  standing  close  enough  to  have  any  cou- 
vcrsation  do  you  mean  ?  IVo  or  three  stei»s 
off,  yes  sir.  Did  you  see  Henry  Sikcs  at  that 

time  ?  No,  sir,  I  did  not.  Did  you  sec  Sam 
Hall  then?  I  saAv  Sam  Hall  just  before  Beebec 
came  do\\'n.  Where  was  he  then  ?  He  was 
in  the  same  crowd.  Bulph  Dutterloh,  and  Ed 
Powers  and  Sam  Hall,  and  Capt,  Tolar  and  IL-. 
Leggett  were  ckise  to  c'p.ch.  other?  Yes,  sir. 
Did  you  sec  any  weapons  in  the  possession  of  any 
of  then:  tit  that  time  ?  No,  sir.  Did  you 
have  your  pistol  out  then?  No,  sir.  Did 
you  draw  it  out  at  that  time?  No,  sir.  You 
hiuln't  drawn  your  pistol  out,  up  to  the  time  that 
Archy  Beebee  ciiinc  down  stairs  ?  No,  su\ 
Did  you  see  any  one  come  <lo-\\ii  stairs  after  Miss 
Massey  and  her  mother  came  down,  and  before 
Archy  did  ?  Yes,  sir.  Who  was  it.  Mr. 
Kornrinde.  Was  that  immediately  before  Archy 
came  down  stairs  ?  No,  sir,  it  ^^■as  some  couple 
of  uunutes.  He  didn't  form  part  of  the  same 
escort  ?  No,  sii".  Do  you  remember  seeing 
any  one  else  come  down  ?  No,  sir.  You 
tliink  Mr.  Horurinde  came  do^\•n  after  the  latlies 
had  come  do\vn,  and  before  Archy  did  ?  I  think 
ho  did.  Just  tell  how  the  ]visoner  came  down, 
who  you  sa^v  with  him,  aud  all  the  circumstances 
connected  ^vith  it?  Mr.  Hardie  «ime  down 
first,  came  down  two  or  three  steps  and  stopped 
on  the  steps,  as  if  looking  ai-ound  to  see  what  was 
going  on — if  anything  -wiis  going  on  below,  and 
then  immediately  after  him  came  Mr.  Wemyss — 
he  had  hold  of  Beebee  by  the  right  thundi,  had  a 
string  on  his  right  thuml) — and  Mr'.  Faii-cloth 
was  on  the  ofther  fide.  Was  Wemyss  on  his 
right  side  ?  Y'cs,  sir.  And  Fairdoth  on  his 
left  ?  Y^cs,  sir.  Did  you  see  any  one  else  in 
the  group — any  other  officers?  1  don't  recol- 
lect aiiy  other  persons.  Now  Mr.  Phillips,  I 
want  you  to  think  well  of  the  rpiestion  I  ask  you, 
just  before  Archy  came  down,  during  that  third 
visit  that  you  made  to  the  market  house,  did  you 
hear  any  threat  from  any  quarter  at  all  ?  I 
don't  know  that  I  heiu-d  any  particular  threats,  I 
saw  a  siirn.        What    sign.        I  saw   from  the 
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looks  of  the  crowd  that  there  was  to  be  something 
or  other  done,  but  I  could  not  tell  what.  Whiit 
was  the  peculiarity  in  the  looks  of  the  crowd  ? 
The  iicculiarity  in  the  looks  of  the  crowd  was, 
they  Vi'cre  standing  in  groups  here  and  there,  un- 
der tlie  inai-ket  and  outside.  Docs  not  a  crowd 
usually  gather  there,  when  there  is  a  trial  up 
stairs  ?  Xo,  sir,  not  such  a  crowd  as  that.  Tliat 
was  larger  than  I  had  ever  seen  at  a  trial.  From 
the  hu-geness  of  the  cro'wd,  and  the  way  they  were 
grouped  about,  jou  were  ajjprehensive,  that  there 
"was  some  difficulty  about  to  occur?  Yes,  sir.  You 
entertained  that  apprehension  before  Arcby  came 
down?         Yes,  sir.  You    say    Hai'die  came 

down  the  stairs  about  two  or  three  steps  and  he 
then  looked  around  as  if  to  see  what  was  goinj; 
on?  Yes,  sir.  AndWemyss  cameout  onthe 
light  of  the  prisoner,  and  Faircloth  on  the  left; 
do  you  remember  any  other  oflicers  ?  I  don't 
remember.  You  can't  say  whether  there  were 
or  not  ?  No,  sir.  Was  anything  done  before 
Archy  got  down  stairs  tlmt  you  saw  ?  No,  sir ; 
I  didn't  see  anything  done.  Were  you  stand- 
ing in  frc^nt  of  the  large  arch?  Yes,  sir.  On 
the  edge  of  tlie  pavement?  Near  the  edge  of 
tlie  pavement;  I  may  have  moved  up  nearer  by 
tuis  time.  Were  you  on  the  pavement  ?  Yes, 
sir.  You  moved  up  a  little  nearer  towards  the 
steps?  I  think  I  did.  You  say  you  saw  no 
movemei>t  made  on  him  while  Archy  was  still  up 
stairs?  No,  sir.  When  he  first  got  to  the 
tottom  of  the  steps,  did  you  see  anything? 
When  he  got  about  the  crd  of  Becky  Ben's,  I 
saAv  there  was  a  rush  made  at  him  like.  Were 
there  any  shouts  or  exclamations  at  the  time? 
Yes,  sir;  I  heard  a  voice  say,  "  I  demand  the 
l)riso.ner."  Did  you  hear  any  other  shouts? 
I  heard  Sheriff  Hardic  speak  and  tell  him,  "  he 
is  my  ]3risoner,"  and  "stand  back,"  or  some- 
thing to  that  eliuct.  Did  you  hear  any  reply? 
I  dout  recollect  of  any  reply — I  heard  several 
voices  at  that  time.  What  were  they  saying? 
l>emanding  the  prisoner.  It  was  not  a  single 
voice  that  you  heard  demanding  the  prisoner? 
No,  sir.  It  was  more  than  one  voiee  you  heard 
When  I  first  heard  it,  it  was  a  single  voice. 
Then  when  Sheriff  Hardie  replied  yon  heard  these 
numerous  voices?  Yes,  sir.  That  was  the 
general  cry,  we  demand  the  prisoner?  It  ap- 
peared to  be  three  or  fouir  voices.  Was  there 
any  profanity  used  or  simply,  "  we  demand  the 
prisoner"  ?  I  don't  remember  any  other  words. 
You  say  there  was  a  riish  made  upon  tlie  priso- 
ner ?  Yes,  sir ;  the  crowd  appeared  to  move 
up.  Do  you  mean  the  crowd  closed  in  easily, 
or  closed  in  with  a  rush  ?  They  closed  in  with 
a  rush.  Did  you  see  who  was  in  the  front  of 
that  erov.'d,  nearest  the  prisoner?  I  could  not 
t-ell.  Did  you  see  any  one  lay  hands  on  the 

prisoner,  or  attempt  to  grab  him,  at  the  time  that 
rush  was  made  ?  I  saw  a  hand — I  saw  two  or 
three  hands  attempt  to  catch  him.  Do  you 

know  who  they  belonged  to  ?  Mr.  Tom.  Pow- 
ers was  one;  I  don't  Icnow  any  otlier.  Did  you 
see  anything  of  Monk  at  that  time?  Yes,  sir; 
Monk  was  in  the  crowd.  Do  you  remember 
seeing  him  ?  Yes,  sir.  Did  he  have  his 

knife  at  that  lime?  Yes,  sir.  Did  yon  see 
any  weapon  in  Mr.  Powers  hand  ?  No,   sir. 

Did  you  recognize  any  voice  that  cried  out  "we 
demand  the  prisoner"  ?  I  think  the  first  voice 
■was    Tom    Powers'.  How    long  have   you 

known  him?  A  good  while.  Ten  years?  I 
think    I    have.  Do    you  know  his  voice  .^ 

Yes,  sir.  Have    you    met    him    frequently  ? 

Yps,  sir.  I  c&uld  not  swear  positively  it  was  his 
voice.      It  was  iny  iinpru.<sion.  Was  it   your 

impression  then?  Yes,  sir.  Did  the  police 


succeed  in  keeping  him  away.?  They  succeeded 
in  pushinsf  the  crawd  back,  and  raoved  on  until 
they  got  just  at  the  end  of  the  arch  to  make  a  turn, 
and  there  was  artother  rush  made.  Just  as  Ihey 
were  at  the  end  of  Becky  Ben's  bench  this  first 
rush  v.'as  made  ;  they  succeeded  in  repelling  that, 
and  got  as  far  as  the  arch — at  the  tarn  of  the 
arch  ?  Yes,  sir.  And  then  there  was  another 
ruth  ?  Yes,  sir.  Were  there  acy  exclama- 

tions made,  or  was  the  language  kept  up  from  the 
first,  in  the  way   of  exclamations  ?  There  was 

a  good  deal  of  noise  at  that  time,  aad  some  one 
or  two  voices  crying  out,  "  I  demaEd  the  prison- 
er." The  conlusion  was  considerable  about  that 
time?  Yes,  sir.  Had  yon  your  weapon  out 
then  ?  No,  sir,  just  at  that  time  the  olhcers  suc- 
ceeded in  pushing  back  the  crowd,  and  then  I 
moved  around  to  mv  left.  Did  you  move  off  of 

the  pavement  ?  Yes,.3ir.  You  moved  to  your 
lefr  and  rear?        Yes,  sir.  in  the  second  rush 

did  you  see  any  person /lyho  "vvas  concerned  in  it  ? 
No,  sir,  I  could  not  tell  who  was  in  the  second 
rush.  Did  you  see  any  persons  among  the  heads 
that  vou  recognized  ?  Yes,  sir,  I  saw  Mr.  Tolar, 
Tom  Powers,  Air.  Leggett,  and  Mr.  Ed.  Powers. 
See  anything  of  Lutterloh  or  Sam  Hall  at  that 
time?  At  that  moment  I  did  not;  immediately 
after  that  I  discovered  they  were  in  a  bunch  there. 
Was  that  after  vou  had  moved,  that  you  discov- 
ered thi.t  ?  Y'es,  sir.  Did  you  move  out  there 
after  this  rush  was  made?  Just  after  they  had 

succeeded  is  repelling  the  second  rush.  Where 
did  you  move  to  after  tliat  time  ?  did  you  get  sta- 
tionary after  a  few  minutes?  Yes,  sir.  Or 
did  you  keep  moving?  I  moved  to  the  place 
find  madn  a  little  stop.  Where  was  that  place  ? 
It  was  off  to  the  left.  Faciiag  what  part  of  the 
market  house  ?  About  the  centre  of  the  pillar 
between  the  two  arches,  as  well  as  I  can  recollect. 
How  many  feet  do  you  suppose  it  was  from  the 
pavement?  1  don't  think  it  was  more  than  one 
or  two  or  three.  You  just  moved  a  step  or  two? 
Yes,  sir.  That  was  about  the  time  the  second 
rush  was  repelled?  Tes,  sir,  and  then  immedi- 
ately they  made  another  rush,  and  I  saw  the 
sticks  of  the  policemen.  I  saw  them  using  their 
clubs,  and  I  saw  them  knock  a  knife  out  of  some 
person's  hand,  or  1  took  it  to  be  a  knife.  Why 
do  you  say  it  was  a  knife  ?  I  saw  knives  at  that 
time.  Did  you  see  several  knives  at  that  time  ? 
I  saw  three  or  four.  Were  they  in  men's  hands? 
They  appeare  '  to  be  cutting  at  the  prisoner.  You 
saw  several  knives,  that  appeared  to  be  cutting  at 
him  at  that  time  ?  Some  three  or  four,  I  can't 
say  how  many.  Do  you  know  who  had  knives  ? 
I  do  not,  sir,  except  Mr.  Powers  and  Monk,  I 
know  that  they  had  knive?.  You  know  they 
v^'ere  attempting  to  use  tliem  then  ?  They  were 
acting  like  as  if  tliev  were  trying  to  cut.  Did 
you  see  what  sort  of'  a  knife  Monk  had  ?  No, 
sir.  Did  you  see  what  sort  of  a  knife  Power* 
had?  No,  sir.  You  saw  the  police  using 
their  sticks?  Yes,  sir.  Was  the  crowd  cry- 
ing out  at  that  time,  or  was  it  still  ?  They  were 
making  a  good  deal  of  noise.  I  don't  recollect 
any  certain  words  tliey  were  speaking  at  thaS 
time.  They  appeared  to  be  nsing  a  good  deal  of 
profane  swearing,  "  damned  if  he  aint  my  pris- 
oner," or  something  of  that  sort.  There  were 
three  rushes  you  say  ?  Yes,  sir,  at  the  time  this 
third  rush  was  made  the  prisoner  appeared  to 
stumble,  or  tried  to  jump  or  get  away  from  the 
oflicers— cither  from  the  officers  or  from  tlie 
knives,  I  can't  say  which — and  he  stumbled  and 
went  down,  or  went  down  from  some  cause 
or  other  ;  he  had  a  stumble  aud  a  fall,  and 
about  the  time  they  were  rai^i^g  him 
up —  Did  you  see  any  one  else  tall 
v/ith  him  V         Tbey  appeared    to   fall  ou   their 
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hands.  How  many  ?  I  think  Mr.  Wcmyss 
and  Mr.  Faircloth  botli  went  down  with  him,  and 
if  I  am  not  mistaken  I  Miink  Slicrill'  llardic 
cauglit  hcdd  of  liiiii.  Did  he  (juiti;  rucovcr  liiui- 
BClf  y  Tlicy  raiiiod  liiui  up  and  just  as  tlicy  got 
]iini  up  he  was  shot.  Had  you  moved  from  the 
]>osition  you  last  described ''.  Yes,  sir,  I  moved 
still  further  around  to  the  left.  You  were  keei>- 
ini;  almost  parallel  with  the  prisoner  r*  A  little 
to'his  front,  i  thiidc.  Where  was  the  point  he 
was  standiiij;  when  he  was  shot,  according  to 
your  recolkction  'i  1  think  he  was  immediately 
in  front  oJ  the  little  arch,  on  the  south  east  cor- 
ner. About  midway  of  it  do  you  mean  '?  I 
think  so.  AVas  he  on  he  pavementt  or  olf? 
He  was  on  the  pavement.  Near  the  edge  or 
middle  or  near  the  market  house  ■*  I  think  he 
Avas  rather  near  the  edge  of  the  walk.  Did  you 
sec  Shcrifl"Hardie  at  the  moment  tlic  jiistol  went 
off?  Yes,  sir.  Where  do  you  think  he  was 
standing?  Rather  in  the  rear  of  the  prisoner, 
and  had  hold  of  him  by  the  collar  at  the  back  of 
his  coat.  On  which  hand?  A  little  to  the 
right.  Which  hand  did  he  have  hold  of  his 
collar  with  ?  I  could  not  say,  I  think  it  was 
the  left  hand,  I  can't  say  for  certain.  Did  yon 
sec  Wemyss  about  that  time  ?  Yes,  sir. 
Where  was  he  standing?  lie  was  standing  to 
his  left.  Were  you  on  trial  when  SherilY  Ilar- 
dic  was  examined  as  a  witness  here?  No,  sir. 
You  didn't  hear  his  testimony?  No,  sir.  You 
say  Sheriff  llardie  was^tandiug  in  the  rear  of  the 
prisoner,  and  a  little  to  his  right?  That  is  my 
impression.  And  you  think  he  had  hold  of  his 
collar  by  the  left  hand  ?  I  think  so.  We- 
myss was  where?  On  the  left  of  the  prisoner 
it  ap]iears  to  me,  I  won't  be  certain  about  that. 
Did  you  sec  Faircloth  at  that  time?  No,  sir, 
I  don't  recollect  seeing  Faircloth  at  that  mo- 
ment. When  the  negro  went  down  they  appear- 
ed to  get  decidedly  twisted  up,  in  some  way,  and 
I  am  not  certain  where  Mr.  Wcmyss  was,  but  I 
am  pretty  certain  that  Hardie  had  hold  of  the 
back  of  his  coat,  by  the  left  hand.  Yon  can't 
speak  with  certainty  about  Wcmyss  ?  No,  sir. 
But  your  best  iftipression  is,  he  was  a  little  toUis 
left?  Yes,  sir — I  mean  a  little  to  bis  rigid, 
right  in  front  of  llardie.  Did  you  see  the  man 
who  fired  the  pistol  ?  I  did,  sir.  How  close 
was  he  to  you  ?  He  was  about  six  or  seven 
feet.  Was  he  to  your  right  or  left  ?  He  was 
to  my  right.  On  the  pavement  or  oti?  I 
think  he  was  just  ofi  the  edge  of  the  pavement. 
How  far  from  Beebee?  He  was  pretty  close  to 
him.  As  far  as  he  was  from  you?  No,  sir. 
He  was  nearer  to  Beebee  than  he  was  to  yon  ? 
Yes,  sir.  How  far  was  Beebee  from  you? 
Beebee  was  a  little  nearer  to  me  than  the  man 
who  tired  the  pistol,  was.  Who  was  the  man 
who  fired  the  pistol?  W.  J.  Tolar.  Did 
you  see  the  pistol  in  his  hand?  I  did, 
sir.  See  the  Hash  ?  I  did,  sir.  The  smoke  ? 
Yes,  sir.  And  beard  tlie  report?  Yes,  sir. 
Did  you  see  the  man  fall  immediately  after 
he  was  shot?  Yes,  sir.  When  did  you  see 
that  pistol  first  ?  The  first  time  I  saw  it,  it  was 
immediately  before  Beebee  was  shot.  As  it 
was  brought  to  the  level ?  Yes,  sir.  The  first 
thing  I  noticed  of  Capt.  Tolar  particularly  was 
his  shawl  on  his  left  shoulder  sort  of  ficw  up,  and 
immdciately  after  that  I  saw  him  level  the  pistol 
at  Beebee.  '  Do  you  know  Avhethcr  he  drew  that 
])istol  from  about  his  person?  1  do  not,  sir. 
Did  yon  sec  any  one  hand  him  that  pistol?  No, 
pir.  What  sort  of  a  pistol  was  it?  I  could 
not  tell  about  the  size  of  it ;  as  well  as  I  could  tell 
in  the  crowd,  it  was  a  tolerable  large  sized  pistol. 
Was  it  as  large  as  this  one,  (the  oiie  prcsrMited  in 
the  Court  as  tlic  pistol  Phillips  had  ?)       1  don't 


think  it  was  as  large  as  that.  Did  you  see  it 
sufficiently  well  to  describe  what  sort  of  a  pistol 
it  was?  No,  sir.  Did  you  see  what  Tolar  did 
with  it  after  he  fired?  No,  sir,  I  did  not. 
Just  after  he  fired  your  attention  wa»  attracted  to 
him  or  to  the  negro?  To  the  negro,  sir:  im- 
mediately after  the  pistol  fired  there  was  a  rush 
made  right  u])  upon  the  negro,  or  where  SiierifT 
llardie  was,  and  the  ollicers  and  1  thought  they 
were  going  to  attack  the  oilicers,  that  is  what  I 
thought  at  the  time  ;  I  made  my  way  around  then 
on  the  south-side  of  the  crowd  like,  making  my 
way  to  the  sherifi.  Did  you  make  your  way  to 
him  ?  I  got  close  to  him  before  the  crowd  was 
backed  oil'.  Did  you  have  any  thing  to  say  to 
him  ?  No,  sir,  I  did  not  speak  to  him  at  all . 
Did  you  notice  any  movement  he  made  just  after 
the  tiring?  Yes,  sir.  What  was  it  ?  I  eaw 
him  put  Ills  hand  lap  to  the  side  of  his  face  like  ;  I 
thought  at  that  moment  that  he  was  shot.  Then 
did  you  move  around  to  go  towards  him  ?  Yes, 
sir.  What  time  did  you  first  draw  your  pistol  ? 
It  was  immediaiely  after  the  pistol  fired.  Hadn't 
you  it  in  your  hands  before?  No,  sir.  Yon 
are  certain  about  that?  1  don't  think  1  had,  I 
would  not  be  positive  about  it.  Was  your  pis- 
tol loaded  ?  Yes,  sir.  Your  impression  is 
you  did  not  draw  it  until  the  pistol  fired?  That 
IS  my  impression.  But  you  do  not  speak  with 
abso'lute  certainty  about  that?  No,  sir,  I  don't. 
Did  you  see  what  became  of  Capt.  Tolar  after  he 
fired  ?  I  saw  him  turn  around  and  go  back 
through  the  crowd  ;  the  last  time  I  saw  him  he 
was  about  the  opening  of  the  arch,  the  east  of  the 
market.  Did  you  see  who  was  standing  near 
him  when  he  fired  ?  Yes,  sir,  I  saw  some  stand- 
ing near  him.  Who  was  the  nearest  person  to 
him  in  your  estimation  ?  Mr.  Edward  Powers 
was  the  nearest  one  I  think.  Where  was  he 
standing?  He  was  standing  right  immediately 
to  his  rear  and  right.  Was  there  any  persou 
between  him  and'  Ed.  Powers?  I  don't  think 
there  was,  sir.  Did  you  see  who  was  standing- 
in  front  of  him  ?  No,  sir.  Was  there  any 
persou  between  him  and  Beebee  when  he  fired? 
As  well  as  lean  recollect,  sir,  there  was  two  men 
standing  side  and  side  like,  and  the  pistol  was 
fired  between  the  heads  of  those  two  men,  over- 
their  shoulders.  Were  they  colored  or  white  meu  ? 
I  think  they  were  white  men.  Those  that  were 
nearest  to  him  in  front?  Yes,  sir.  And  you 
think  Powers  was  the  nearest  man  on  his  right 
and  rear?  Ed.  Powers— Yes,  sir.  Who  eke 
did  you  sec  near  about  him?  At  that  time  I 
saw  Mr.  Leggett  close  by,  and  I  saw  Mr.  Ralph 
Lutterloh.  '  Were  those  men  all  together. 
Riu-ht  in  one  company  ?  They  seemed  to  be  in 
one  company  ?  Yes,  sir.  Did  you  say  Leggett? 
Yes,    sir.  Who  else?         Ralph    Lutterloh, 

Did  yon  see  Sam.  Hall  at  all?  I  did'nt  sec 
Sam.  Hall  at  that  time.  Did  you  see  Sykes  at 
all  ?  Not  at  that  time.  Did  you  sec  the  i)is- 
tol  any  more  after  you  saw  it  leveled  and  tired? 
Soon  after  the  firing  I  saw  a  pistol  in  Mr.  Ed. 
Powers'  hand.  How  quick  after  the  firing  ? 

It  was  perhaps  a  minute  or  so.  Do  you  know 
how  long  a  minute  is  ?         I  think  so.  l^ou 

think  it  was  at  least  a  minute?  Yes,  sir.  As 
long  as  you  could  have  counted  one  hundred  and 
twenty?  I  think  I  could  have  counted  a  hun- 
dred and  twenty.  Was  he  standing  by  Tolar 
at  the  time  vou  saw  the  pistol  in  his  hand,  or  had 
Tolar  moved  ?  Tolar  had  moved  a  little.  At 
that  time  did  vou  see  anything  of  John  Arm- 
strong ?  I  did  sir.  How  near  was  he  stand- 
ing to  Tolar  when  the  pistol  fired?  1  don't 
know  sir,  how  near  Tolar  he  was ;  he  was  pretty 
close  to  him  ;  he  was  between  me  and  Tolar,  rath- 
er in  the  rear  of  myself  and  Tolar  but  nearer  to 
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Tolar  than  I  wus.  You  were  only  five  or  six 

leet  off  you  think  ■*  Yes,  sir.  Was  he  nearer 
to  you  or  Tohir?  He  was  nearer  to  Tolar  than 
lie  was  to  me.  Did  you  see  any  one  else  that 

you  recognized  near  about  there,  white  or  black  ? 
A  man  tiiey  call  Calvin  Jolnison  was  to  my  rear, 
as  I  turned  around,  and  a  man  by  the  name  of 
Robt.  Simmons.  Did  you  hear  any  exclama- 

tions in  the  crowd  just  after  this  pistol  was  fired, 
as  to  who  did  itV  Yes,  sir.  What  was  said? 
I  heard  some  one  say  in  the  crowd  that  Captain 
Tolar  shot  him.  Did  yoii  know  wb.o  it  was  ? 

.No,  sir.  Did  you  hear  "it  said  more  than  once  ? 
i  did  not.  Was  Ca])t.  Tolar  in  the  crowd  at  the 
time?  I  don't  think  he  was.  Had  he  left  the 
place  altogether?  I  think  he  tarned  and  walk- 
ed off  towards  the  end  of  the  market.  Did  you 
sec  him  go  away  from  the  end  of  the  market? 
^o  sir.  Could  any  one  standing  at  the  end  of 
the  market  have  heard  this  voice  ?  Yes,  sir. 
Loud  enough  for  the  crowd  to  hear  ?  Yes,  sir. 
If  he  was  standing  at  the  end  ot  the  market  he 
could  have  heard  it  ?         Yes,  sir.  How  long 

after  he  fired  was  it  that  you  heard  it?  Imrae- 
tliately  after.  Before  you  saw  the  pistol  in 
Ed.  Powers  hands?  It  was  after  that.  What 
sort  of  a  pistol  was  it  you  saw  in  Powers  hands? 
It  was  a  smaller  pistol  than  the  one  I  had,  rather. 
Was  it  a   larger  sized   pistol?  I  ctmld  not 

say  whether  ft  was  a  large  Navy  Repeater,  or 
ii  small  one,  it  was  smaller  than  mine.  Do 

you  mean  a  half  a  size  smaller?  It  was  more 
than  half  a  sis^e.  It  was  somewhat  smaller 
than     the      on-c      yon      had?  Yes,      sir. 

According  to  your  best  impression,  which  Avas 
tlie  longel- pistol,  the  one  in  the  hands  of  Ed. 
Powers  or  the  one  in  Tolar's  hands?  Accord- 
ing to  my  impression  they  were  about  the  same 
fiiz'e.  Are  those  the  only  pistols  you  saw  in  the 
■crowd— your  own.  Captain  Tolar's  and  the  one 
you  saw  in  the  hands  of  Ed.  Powers  ?  That  is 
all  I  saw.  Did  you  have  any  other  pistol  with 
you  that  day,  besides  this  one  ?  I  did  not,  sir. 
Had  yon  any  other  pistol  ?  •  Not  at  tliat  time, 
I  have  one  now.  You  had  none  at  that  time? 
No,  sir.  Do  you  know  wliathas  become  of  the 
pistol  that  Mr.  Tolar  used  that  day  ?  I  do  not. 
Have  you  no  reason  for  knowing?  No,  sir. 
Never  heard  him  say?  No,  sir.  Do  yon 
know  what  has  liccome  of  the  pistol  that  Ed. 
Powers  had  that  day  ?  No,  sir.  You  spoke 
of  having  heard  one  exclamation  in  the  crowd 
that  Capt.  Tolar  did  it,  was  that  a  single  exclama- 
tion ?  It  was  a  single  exclamation  at  that  time, 
iifter  that  I  heard  several  use  it.  You  know 
when  Captain  Tolar  left  the  crowd  ?  No,  sir  I 
do  not;  I  know  when  he  turned  around  and 
walked  off  after  the  negro  was  shot.  You  saw 
liim  go  as  far  as  the  arch,  did  you  see  him  enter 
the  arch  ?  No,  sir.  So  far  as  you  know  he 
may  have  been  standing  there  at  thut  time  ?  So 
far  as  I  know.  The  last  you  saw  of  him  he  was 
-.it  that  point?  Yes,  sir.  Still  in  motion? 
Yes,  sir,  he  appeared  to  be  coming  towards  the 
tlie  north  corner  of  the  market  honse.  That 
was  the  impression  you  had  ?  Yes,  sir.  You  said 
something  just  now  about  your  attention  being 
•iitti'aeted  just  before  the  instol  fired,  by  his 
fsliawl— did  you  see  any  falling  or  movement  of 
the  shawl— after  the  tiring?  '  I  don't  recollect 
iiftcr  the  firing,  when  he  went  to  turn  aroimd  the 
shawl  appeared  to  f\ill  off  one  of  his  shoulders, 
like.  You  have  no  reason  for  knowing  what 
he  did  with  liis  pistol  ?  No,  sir.  You  could 
not  assist  us  in  tracing  it  all  ?  No,  sir.  Have 
you  any  bullets  that  will  fit  this  pistol?  No, 
sir.  Do  j-ou  know  what  has  become  of  the 
loads  tha*:  were  in  it  that  day?  No,  sir,  I 
wrote  Ltome  for  them  te  send  the  loads  that  were 


d rawed  out  of  it.  You  say  you  didn't  see  Tolar 
when  he  went  off,  after  he  got  opposite  the  end 
of  the  arch  ?  I  did  !iot.  Didn't  see  him  any 
more  that  day?  No,  sir.  Did  you  see  any- 
thmg  of  Monk  after  the  shooting?  I  saV 
Monk  immediately  after  he  was  shot.  Monk  was 
in  the  crowd  that  made  a  rush  on  him  after  he 
was  shot  down.  He  wanted  to  cut  his  throat. 
Did  he  say  any  thing  of  that  sort?  Yes,  sir. 
Did  he  have  his  knife  still?  Yes,  sir.  Did 
you  see  how  he  got  away  ?  Mi-.  Nixon,  I  think, 
was  the  person  ttiat  caught  liim,  and  told  him  be 
could  not  do  no  sucli  of  a  damned  thing.  Did 
he  go  off  a  little  then?  He  went  off.  Was 
he  still  talking?  Yes,  sir.  What  we  call 
"ripping  and  rarring  ?"  Yes,  sir.  Did  you  see 
Tom  Powers  after  tlie  shooting  at  all  ?  I  don't 
recollect  seeing  him  after  the  shooting.  Did 
you  see  any  of  these  other  men  you  have  spoken 
of— do  you  know  wlrat  became  of  Ed.  Powers? 
No,  sir.  How  wa,s  he  holding  the  pistol,  down 
by  his  side  ?  Yes,  sir.  Was  h  e  talking  to  any 
one?  No,  sir,  not  that  I  know  of.  Did  you 
see  him  when  he  went  away  from  that  point  where 
he  Vi-as  holding  the  jiistol  ?  No,  sir.  I  think 
you  said  you  saw  Lutterloh  and  Leggett?  Yes, 
sir.  Did  you  see  what  became  of  them  ?  No, 
sir,  I  didn't.  How  long  did  you  remain  there 
before  you  went  off  .^  I  remained  there  some 
live  or  "ten  minutes.  Just  after  this  shooting 
took  phxce  did  you  s1k)w  your  pistol  to  any  one? 
Yes,  sir,  immediately  afteu  I  had  run  around  as  I 
told  you  towards  Sheriff  Ilardie  I  come  back  then 
and  said  ■"the  negro  has  been  shot,  and  I  want 
you  to  look  at  this  pistol  and  see  that  it  has  not 
been  shot;"  I  lield  it  up  in  njy  hand,  there  was 
some  three  or  four  looked  at  it.  Did  any  take 
it  in  their  hands  and  look  at  it?  Yes,  sii\  Do 
you  remember  who  it  was?  I  can't  remember 
who  it  was.  Your  pistol  had  not  been  fired  at 
that  time  ?  No,  sir,  it  had'  not.  You  swear 
most  solemnly,  in  presence  of  Almighty  God,  that 
you  did  not  fire  that  iiistol  ?  I  swear  most 
solemnly  that  I  have  not  fired  a  pistol  since  then 
either ;  immediately  after  the  firing  of  the  pistol 
there  was  a  loud  voice  in  the  crowfi.  saying :  "any 
one  that  divulges  this  thing  sliall  share  the  same 
fate  that  the  negro  did."  Was  there  any  thing 
further  that  can  throw  any  light  on  this  matter  ? 
No,  sir.  You  heard  this  voice  immediately 
after  the  firing— that  any  one  who  divulged  this 
matter  would  share  the  same  fate?  Yes,  sir; 
there  was  one  thing  I  left  out :  before  the  crowd 
came  from  under  the  market  I  heard  a  remark: 
"I  hope  I  wont  have  to  shoot  him,  but  if  I  do  I 
will  make  it  a  safe  shot."  Who  was  it  made 
that  remark?  I  can't  tell.  As  Arehy  was 
coming  ("own  stairs  ?  Yes,  sir.  You  say  you 
didn't"" recognize  the  voice. ^  No,  sir.  You 
can't  £ay■^^'hose  voice  that  was  ?        No,  sir. 

Cross  examination  bj  the  Coimsel  for  the  ac- 
cused : 

How  1-ong  have  you  been  living  in  the  town  of 
Eayetteville  ?  Al30ut  twenty-tw-o  years.  Were 
yoii  acquainted  with  the  late  William  H.  Massey, 
the  fiithcr  of  Miss  Elvira  Massey?  Yes,  sir. 
Where  is  he  now,  sir?  Dead,  sir.  What  was 
his  business  before  the  war?  He  was  a  con- 
stable. What  Avas  your  business  ?  Constable. 
You  and  Wm.  H.  Massey  were  both  constables? 
Yes,  sir.  Were  you  friends?  Yes,  sir.  Were 
you  intimate  friends?  Yes,  sir.  Were  there 
more  intimate  friends  than  cither  you  or  he  had 
than  you  were  to  him  and  he  v,'as  to  you? 
Yes,  sir,  there  were,  though  we  were  friendly. 
You    were    exceedingly    friendly?  Yes, 

sir.  Are  you  the  same  Sam.  Phillips  which  is 
in  these  charges,  and  was  subsequently  released 
irom  prison?       I  am,  sir,  I  fupposeso.         Don't 
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you  know  it  is  soV  I  think  I  do.  Just  an 

swer  truly  «hat  you  know.  I  know  that  I  was 

.irrested  on  the  charges  and  imprisoned.  Have 
you  ever  been  sworn  to  this  iinittjr  bi'foru  ?  No, 
Fir.         You  were  never  sworn  ?         No,  sir.  In 

no  manner,  shape  or   form   have  you    Oeen  sworn 
about  this  killiiin;  of  .\rchy  Beeboe  before  ?         hn. 
8ir,    except   that   I  was  on   the  jurv   of  inqiiest. 
Then  you  were  one  of  thi'   Coroner's  jury   of  in- 
quest?       I  was,  sir.  Which  assembled   in  the 
town  of  Fayolteville  the  next  day  after  Arciiy  was 
killed  ?          Tb(!  same  day,  sir.  And   the  next 
day,  too  ?         Yes,  sir.          Had  it  session  that  af- 
ternoon, and  then  adjourned  over   to   meet  next 
wiorninjif?         Yes,  sir.         Dn  you   remember  the 
hour  it  met  the  next  morninj^  '       I  don't  recollect 
what  hour  it  was.          Befor.^   breakfast  or   after? 
I  think  it  was  after  breakfast.          Can  you  give 
the  names  of  any   persons   who   were   present  on 
that  Coroner'.s  jury?        lean  givu  forao:  S.  II 
Fishbhite,  Thomas  A.  Ileniricks,   Thomas   J.  Ow- 
ens, one   of  the    Williaius's,    Arthur    WiUiams,   I 
think  it  was,  James  Harris,  Silas  Sheets — I  don't 
recollect  any  other  names.         Who  was  the  active 
man  upon  that  jury  in   getting  up  testimony   and 
examining  witnesses?          1  don't  know  who  you 
may  call  the  active  rnan  ;  I  soould  think  it  was  the 
Corouer's  duty  to  do  that.         I  am  not  asking  you 
for  wtiat  you  think  ;  I  ask  you  who  was  the  most 
active  man  upon  that  jury?          I  don't  know,  sir. 
Was  there  a   man   more   active  than   Samuel  A. 
Ph-.llips?          I  don't  know,  sir  ;    I   know    that  1 
was  requested  by  Sheriff  Hardio   at  dinner  hours 
to  get  up  all   the  testimony   I   could.        Did  you 
get  up  what  3'ou  could  ?        I  did,  sir.  So  you 
were  an  active  man  in  getting  up  testimony  ?       I 
got  up  thdse  who  were  told  mc  to  get  up  ;    I  done 
the  best  I  could  at  that  time.         To  get  up  such 
witnesses  as  were  suggested  to  you  by  others,  and 
such  as  suggested  themselves  to  you?  ,       Yes,  sir. 
Who  summoned  the  witnesses  belbre  that  Coroner's 
inquest?          I  don't  recoHcct,  sir,   whether  it  was 
the  Coroner,  or  the  foreman  of  the  jury.  Oj 
Tou  recollect  whether  it  was    Fishblate  ?        I  do 
not.        Or  Phillips?        It  was  nm  me.        OrMc' 
Dulfie?        I  don't  recollect.          Or  Haines?        1 
don't  know,  sir.        Or  Thomas  A.  Hendricks  ?      I 
don't  recollect  who  it  was.         But  you  remember 
the  jury  had  a  session  in  the  aftcnoon,  and  they 
adjourned  til!  some   time   the  next    morning,   and 
then  had  an  adjourned  session  ?          Yes,  sir  I 
ask  you  to  pay   particular  attention   to  this  ques- 
tion :   I  ask  you   that   if,    during   the   forenoon  of 
that  second  session,  and  before  the  fession  com- 
menced, you  didn't  call  Thomas  A.  Hendricks,  a 
member  of  the  j'iry,  into  your  store  in  the  town 
of  Fayetteville,  and    then  and   there  t-ay   to  him 
these  words,    or   words   to  this  meaning:    "Mr. 
Hendricks,  if  you  are  a  friend  of  mine,  you  will  not 
examine  those  witnesses  closely  today."          I  did 
no  such  a  thing.    At  dinner  hour  I   had   conversa- 
tion with  Mr.  Hendricks;  I  was  pointed  to  Robert 
Simmons;  I  was  told   that    Robert  Simmons  knew 
who  killed  the  man.          Y'ou  swear  positively,  in 
the  presence  of  your  God,  that  you  said  no  such 
thing?            I  di'd  not,  sir.            Had  the  jury   ad- 
journed at  that  time  ?        Yps,  sir.         I  don't  care 
about  that  conversation   then:   had   you  hnd  any 
conversation  with  him  at  anytime,  similar  to  that, 
before  the  jury  formed  their  verdict?        No,  sir, 
I  never  had   before  nor  since.        And  yon  never 
had  any  conversation   with  him    the  substance  of 
which  I  have  given  ?          I  was   going  to  tell  you 
the  conversation  I  did  have.         I  don't  care  abouc 
that,  1  mean  before  the  finding  of  the  verdict?      I 
did  not.         Mr.  Phillips,  you  spy  you   were  sworn 
as  a  juror  on  that  occasion?         Yes,  sir,  I  think 
I  was  ;  they  usually  swear  jurors.         Oo  you  know 
the  n.Tture  of  the  oath  that  vou  took  on  that  occa- 


sion ?  I  do,  sir.  Let  U3  have  the  substance  of 
it,  if  you  please?  I  can't  recollect ;    the  sub- 

stance ot  it  is,  that  vou  will  well  and  truly  en- 
quire into  the  cnse  before  you.  It  was  the  usu- 
al oath  that  the  Coroner  administers  ?  Yes,  sir. 
You  have  been  a  constable ;  you  arc  familiar  with 
those  things,  and  you  think  it  was  the  usual  oath  ? 
Yes,  sir.  Sam.  Phillips  did  yoti  sign  the  ver- 
dict of  that  Jury  ?  I  did,  sir.  I  ask  you  now, 
sir:  how  you  dared  under  the  Panctiou  of  that 
oath  to  sign  a  verdict,  that  that  man  came  to  his 
death  by  a  pistol  shot  in  the  hands  of  some  man 
to  the  Jurors,  unknown?  I  have  two  reasons 
for  doing  that;  one  reason  is  according  to  uiy 
recollection  oi  the  Jury  inquest,  that  you  have 
nothing  to  do  with  what  you  know  yourself,  and 
you  are  not  compelled  to  divulge,  but  it  is  accord- 
ing to  the  evidence  brought  before  you;  ray 
second  reason  is,  that  of  hearing  this  threat  that 
any  persons  that  divulged  anything  of  this  kind, 
would  share  the  same  late  the  negro  had  done, 
and  I  hadn't  the  boldness  to  come  forward  and 
tell  it.  You  hadn't  the  boldness?  No  sir. 
Thovigh  you  had  sworn  in  the  presence  of  Al- 
mighty God  to  do  your  duty,  you  swear  here  that 
yoii  hadn't  the  boldness  ?  I  had  not,  sir.  I 
will  ask  you  it  that  jury  did  not,  on  that  occasion 
tind  that  the  deceased  man,  Archy  Beebee,  came 
to  his  death  by  a  pistol  shot  tired  by  the  hands  of 
some  person,  to  the  jury,  unknown?  I  think 
that  is  the  finding  of  the  verdict.  And  that 
was   the   finding  of   Sam'l   A.    Phillips?  Of 

course  it  was,  I  was  in  the  jury.  I  understand, 
Mr.  Phillips,  that  you  say  that  this  pistol  (hold- 
ing a  pistol  in  his  liand)  was  the  pistol  that  you 
had  with  you  that  day,  and  this  was  the  only  j'is- 
tol  ?  I  think  that  is  the  same  pistol.  Y''ou 

think  this  is  the  same  pistol  and  the  only  one? 
Yes,  sir;  the  only  one.  Who  brought  this  pis- 
tol from  the  town  of  Fayetteville  to  the  city  of 
Raleigh?  Mr.  C.  W.  MeCoy.  Your  brother- 
in-law?  Y-es,  sir.  Will  yoube  so  Icind  as  to 
tell  us  liow  this  pistol  was  charged?  Y''es,  sir; 
it  was  charged  with  three  hirge  balls  in  three  bar- 
rels, and  the  other  three  were  loaded  with  buck- 
shot. A  single  buckshot  in  three  chambers? 
Two  buckshot  in  each  barrel,  if  I  mistake  not. 
Was  there  any  patching  about  the  buckshot? 
Yes,  sir.  Do  you  remember  what  kind  of 
patching  it  was  ?  It  was  Factory  sheeting.  It 
was  Factory  sheeting?  Yes,  sir.  You  say 
three  of  the  cylinders  were  charged  with  two 
buckshot  each?  I  think  so,  sir.  Let  us  be 
particular  about  that.  It  was  loaded  with 
buckshot,  I  am  certain  ;  three  barrels  were  load- 
ed with  buckshot ;  whether  with  single  buckshot 
or  two  or  three,  I  don't  know;  my  impression  is 
there  was  two  buckshot,  one  immediately  behind 
the  other.  You  swear  positively  there  was  two 
in  each  one  of  the  three  ?  I  won't  swear  posi- 
tively ;  I  will  swear  positively  they  were  lead  with 
buckshot.  Do  you  swear  positively  that  the 
patching  which  was  around  these  buckshot  was 
Factory  sheeting?  I  swear  that  that  was  the 
kind  of  patching  ;  it  was  i>rovided  they  were  the 
same  loads  in  it  that  they  were  when  I  loaded  it; 
they  might  nave  been  reioaded.  Three  barrels 
you  say  were  charged  with  balls  and  three  were 
shot  ?  Yes,  sir.  And  you  say  there  was 
paching  around  the  three  barrels  that  were  charg- 
ed with  buckshot,  and  no  patching  around  the 
balls?  I  think  not.  Mr.  Phillips,  had  this 
pistol  been  discharged  at  all  between  that  time 
and  the  time  that  you  left  Fayetteville?  Yes, 
sir,  one  or  two  barrels.  How  many  barrels? 
I  dont  recollect  how  many.  See  if  yon  can  re- 
collect ?  It  had  been  discharged  ;  all  the  bar- 
rels except  two  I  think.  How'  long  before  you 
left  Fayettcyillc  were  they  discharged  by  you? 
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I  cant  recollect  exactly  how  long ;  if  you  recollect 
yourself,  there  was  a  good  many  houses  breaking 
into  lately  in  FayettviUe,  and  it  was  at  that  time 
I  shot  oft' those   barrels.  Well,  sir;  did  you 

shoot  off  the  buckshot  loads  ?  They  were  all 

loaded  with  balls ;  with  large  balls  up  to  that  time. 
On  the  day  that  this  shooting  of  Beebee  occur- 
red wej'C  all  these  cylinders  loaded  v/ith  large 
balls?  Yes,  sir.  And  the  bucksliot  and  the 
patching  in  the  three  barrels  was  put  in  there 
since  then?  Yes,  sir.  Then  you  only  shot 
off  three  barrels  and  left  three  charged  ?  I 
don't  recollect  whetlier  it  was  three  or  four. 
Btit  j'ou  didn't  discharge  all  of  them?  I  dis- 
charged some  and  reloaded  with  buckshot.  In 
what  condition  did  you  leave  this  pistol  at  the 
time  you  left  Fayetteville,  how  many  barrels  were 
charged?  I  can't  say  for  certain.  Had  any 
body  shot  it  at  all  after  you  used  it  ?  They 
didn't  up  to  the  time  I  left  there.  I  mean  up 
to  the  time  you  left,  how  many  of  these  barrels 
were  loaded  and  how  many  were  empty  ?  I 
don't  know,  sir;  I  would  not  pretend  to  swear. 
Were  there  any  loaded  ?  Yes,  sir.  Were 
there  any  of  them  empty?  My  recollection  is 
that  there  were  some  of  them  empty.  How 
many?  I  don't  recollect  how  many.  Your 
recollection  fails  you  there?  Yes,  sir.  You 
don't  recollect  how  many  were  empty  at  all? 
No,  sir.  Who  emptied  these  barrels,  who  fired 
off  the  pistol?  I  did  it  myself,  sir.  How 
long  was  it  before  you  left  Fayetteville  that  you 
fired  off  any  of  them  ?  I  don't  reeoUect  that. 
Was  it  a  week?  I  don't  how  long  it  was. 
Was  it  a  month?  I  don't  know,  sir.  Was 
it  two  months?  I  don't  how  long  it  was. 
Can't  yoir  say  whether  it  was  a  week  or  a  month  ? 
I  can  say  it  was  inside  of  six  months.  It  was 
since  the  killing  of  Beebe  V  After  sir.  And 
after  discharging  them  you  didn't  load  them  any 
more?  I  didn't  load  them  an}' more  except 
those  three  I  loaded  with  buckshot.  You  didn't 
load  any  of  the  other  cylinders  V  I  think  not, 
sir.  Did  you  discharge  the  other  thi-ee  that 
were  loaded  with  balls,  or  did  you  leave  these 
balls  in  there.?  I  don't  recollect  whether  I 
left  these  balls  in  or  not ;  I  recollect  there  was 
one  of  the  balls  that  was  in  the  pistol  when  I 
bought  it,  but  I  can't  say  lor  certain  if  more  than 
one  of  the  original  ones.  Can  you  say  that  at 
the  time  you  left  Fayetteville,  there  were  certain- 
ly three  charges  of  buckshot  in  tliose  cylinders 
and  one  ball  in  another  cylinder.  Yes,  sir. 
You  can  say  certainly  they  were  there  when  you 
left  Fayetteville  ?  Yes,  sir.  Were  those  old 
loads?  Thecliarge  ofthe  ballwas  an  old  load, 
those  that  were  loaded  with  buckshot,  1  loaded 
myself  tliis  spring.  I  want  to  know  whether 
you  are  certain  that  there  was  only  one  cylinder 
charged  with  ball?  I  can't  saj'  for  cer- 
tain. And  you  discharged  them  yourself? 
Yes,  sir.  When  you  discharged  the  pistol  at 
the  last  time  before  leaving  Fayetteville,  did  you 
remove  the  cap  from  the  nipple  of  the  barrel  that 
was  discharged.  I  don't  think  I  removed 
moved  any  cap.  I  am  speaking  of  the 
cap  from  the  pistol  barrel,  the  barrel  yoii  fired  ? 
I  dont  think  I  did  remove  that.  Have  you  any 
recollection  about  flint  at  all?  No,  sir;  no 
more  than  just  this,  that  I  hardly  ever  do  remove 
the  cap.  You  have  no  recollection  whether  you 
removed  the  cap  or  whether  you  did  not  ?  I 
have  not  sir.  What  do  you  call  this  pistol  ?  I 
call  it  a-  Remington  pistol.  What  size  do  you 
call  it  ?  I  call  it  a  Navy  repeater  ;  I  dim't  know 
Avhetlier  that  is  proper  or  not.  Y"ou  dont  call 
it  an  Ai-my  repeater  ?  I  always  called  it  a 
Navy  repeater.        Now,  sir,  while  wc   arc  upon 


that  subject,  take  this  ]jistol  and  look  at  it  and 
tell  nic  how  much  shorter  the  pistol  that  Ed  Pow- 
ers had,  was  than  this  one  ?  I  can't  tell  you 
that.  Conic  at  it  as  near  as  30U  can.  I  have 
done  that;  I  think  it  was  .shorter.  Do  you  think 
it  was  a  size  smaller?  I  can't  tell;  I  didn.t 
measure  them.  It  it  your  impression  that  it 
was  t« o  sizes  smaller  ?  I  know  it  ^^as  smaller. 
Is  this  about  the  size  of  Tolar's  pistol  ?  I  think 
the  size  of  that  Tolar  had  was  pretty  much  the 
same  size  of  tlie  one  Powers  had.  llien  you 
say  the  pistol  Tolar  had  was  a  shialler  pistol  than 
this?  Y'^cs,  sir.  Did  3'Gu  see  it  distinctly, 
the  one  Tolar  had  ?  I  saw  it  in  his  hand  when 
it  was  levelled  at  the  negro.  And  you  think  it 
was  not  as  large  a  jiistol  as  this  ?  I  dont  think 
it  was.  Do  you  know  what  name  they  call 
such  a  pistol  as  the  one  Tolar  had  ?  No,  sir ; 
I  don't.  Y'^ou  don't  know  whether  it  was  n 
liemington  jiistol  ?  It  was  not  if  I  understand 
the  way  the  Kemington  pistols  are  made  if  they 
are  made  like  that  one  it  was  not  a  Ilemingtou 
pistol.  Was  it  a  Colt  ?  I  don't  know  sir. 
Did  it  have  a  round  barrel  ?  I  will  show  you 
the  difference  ;  I  think  the  cylinder  of  the  pistol 
^vas  marked ;  had  no  top  piece  on  it  like  this  one 
has.  Y''ou  are  sure  it  was'nt  one  of  these  pat- 
terns ?  I  am  pretty  confident  it  was'nt.  You 
say  you  v.'cnt  up  to  the  market  house  first  at  the 
time  Archy  was  up  stairs  ?  Yes,  sir.  How 
long  did  }ou  stay  there  before  he  Mas  brought 
down?  I  don't  know  sir;  it  was  about  half 
past  three  when  I  went  up  first.  At  that  time 

you  say  you  saw  a  crowd  of  thirty  or  forty  or  fifty 
peoijle  ?  Perhaps  fifty  people.  Did  yon 
notice  anything  unusual  in  that  crowd  at  that 
time  ?  .  No,  sir ;  I  did  not.  I  tliink  you  say 
you  saw  at  that  time  Capt.  Tolar  standing  to  the 
north  of  tlie  southei'n-most  arch?  The  first 
time  I  saw  him  he  was  standing  at  or  near  the 
l)en<;h  where  he  sells  beef.  Th.at  was  to  the 
west  of  the  southern-most  arch  ?  Y'es,  sir. 
Inside  or  outside  ?  Under  the  market.        Do 

you  know  -\vhether  Capt.  Tolar  kept  a  desk  there  ? 
Not  at  that  time.  Did  you  see  him  up  about 
the  desk  or  was  he  nearer  down  towards  the  end 
of  the  stall  ?  He  was  on  the  outside  of  tlie  beef 
stall.  What  was  he  iloing  then?  He  ap- 
peared to  be  moving  from  towards  the  west  end 
of  the  market.  Who  else  did  jou  sec  and  re- 
cognize on  that  occasion  ?  I  saw  Mr.  Ed  Pow- 
ers, and  JMr.  Lcggett  and  Ealph  Lutterloh.  Did 
3'ou  leave  them  there  when  you  \\ent  back  ?  I 
am  under  the  impression  I  did,  but  1  can't  say  for 
certain  as  to  that.  Y''ou  spoke  of  their  talking 
together?  No,  sir;  1  don't  know  whether  they 
were  talking  or  not_  You  didn't  sec  them  talk- 
ing ?  They  were  in  a  group,  close  together. 
No  other  person  around  them  ?  No,  sii-.  Did 
you  see  anything  of  Maultsby  at  that  time,  or 
Tom  Powers  ?  Y'cs,  sir.  Anything  of  Monk 
I  didn't  see  him  the  first  time.  What  was 
Tom  Powers  doing  ?  He  was  sitting  ona  licnch  : 
him  and  Henry  Sykcs  together.  You  said  there 
were  other  persons  thei'e  whose  names  you  don't 
remember  ?  Yes,  sir.  Do  you  know  Jim  Jones  ? 
Y'es,  sir.  Did  you  notice  him  sitting  there  ? 

I  don't  think  he  was.  Did  you  have  the  pistol 
with  you  at  that  time  ?  Y'es,  sir.  You  went 
down  to  j"Our  store  and  remained  there  a  short 
time  and  returned,  bringing  the  pistol  back  with 
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you  ?  Yes,  sir.  Was  that  pistol  cocked  ? 

No,  sir.  Had  the  crowd  increased  any  when 
you  got  back  the  second  timo;'  Yes,  sir. 

How  much  larger  was  it  than  it  was  at  Hrst  ?  It 
appeared  to  be  twice  as  large.  Did  you  notice 
these  same  persons  there  wlien  you  got  back  the 
second  time?  I  noticed  wlien  I  got  back  the 

second  time   they  were  in  the   same  place ;  Mr. 
Powers  and  Sykes,   I  tliink,  were  iu  tlie  same 
place.         Wliere  did  you  see  Mr.  Tolar  V         If  I 
mistake  not,  ho  was  on  the  south  side  of  tlie  mar- 
ket on  tlio  pavement.  Any  body  with  him  V 
No,  sir,  I  don't  think  there  was  any  person  witli 
him  at  that  time.           Whore  were  Hall  and  Ed 
Powers,  and  Lutterloh  at  that  time  ?  I  didn't 
see  them  at  that  moment.           Did  you  see  them 
at   all,  before   you  leit  the  market  tliat  second 
time  ?          Yes,  sir.          Did  they  get  with  Tolar 
again  ?          They  were  close  to  him.  Wljere 
•were  they  standing  then  ?          They  appeared  to 
be   standing  close  by  where  they  were   at  first ; 
Tolar  moved  around  from  where  he  was  on  the 
pavement  under  tlie  market  house,  slowly.      Did 
you  leave  them  standing  there  when  you  went  ofl' 
the  second  time  '?         I  think  they  v.-ere  close  by. 
I  can't  say  for  certain  whether  I  left  them  right 
there  or  not ;  my  attention  was  not  entirely  upon 
that  group.           How  long  was  that  when  you 
went  off  the  second  time  and  left  them  standing, 
before  Beebee  was  brought  down  stairs':*  I 
can't  tell,  sir,  I  went  back  down  by  the  store  and 
remained   there    a  few   minutes    and   then    re- 
turned ;  I  was  at  the  market  house  after  I  re- 
turned, before  he  was  brought  down.        Do  you 
think  it  was   ten  minutes  ?          Yes,  sir.           Do 
you  think  it  was  a    quarter  of  an  hour  ?  I 
wouldn't  be  surprised  if  it  was.          Was  it  half 
an  hour  ?        I  flunk  not,  sir.         You  are  certain 
it  was  not  half  an  hour  1        I  don't  think  it  was. 
When  j'OU  come  back   the  third  and  last  time, 
where   did  you   find 'them  standing  1            Near 
Becky  Ben's  stall,  all  of  them.          Just  name 
them  overV           I  can't  name  every  body;    I 
know    Captain    Tolar    was    there,  and    Ralpli 
Lutterloh.  Ed.  Powers,  Leggctt,  Sam.  Hall,  if  I 
recollect  right,  came  up  iu  a  minute  or  so  after- 
wards from  towards  the  west  end  of  the  market. 
And  they  were   all  grouped  together?          They 
were  all  around  pretty  close  there;  were  so  tic 
twenty-live  or  thirty  of  them  around  there  to<iPth- 
er.        So  at  that  time,  though  they  were  standing 
together,  twenty  or  thirty  made  up  the   crowd  / 
Yes,  sir.        Was  Capt.  Tolar  standing  there  when 
j-ou  came  up  the  third  time?        Yes,  sir.       How 
long  had  he  been  there  before  Mrs.  Massey  and 
her  daughter  were  brought  down .?      It  was  some 
lour  or  "live  minutes,  luirhaps.        At  that  time  I 
understand  you  to  say  that  you  were  standing  a 
little  off  the  pavement,  opposite  tlie  center  of  the 
main  eastern  arch?        Yes,  sir.        At  the  time 
they  came  down  ^       Yes,  sir,  I  think  I  was  stand- 
ing near  the  edge  of  the  pavement.        And  the 
carriage,  j'ou  think,  was  thirtyor  forty  feet  from 
you?        Yes,   sir.        To   your  back?        Not  ex- 
actly to  my  back,  nearly  to  my  side;  I  Avas stand- 
ing lacing  in  towards  tlu)  steps.        Miss  Massey 
and   Mrs.  Massey  and  Mr.  Bond   came  down  the 
steps  and  past  out  of  Becky  Ben's  stall  across  the 
pavement,  passing  by  you  and  -nent  to  the  carri- 
age ?      Yis,  sir.        Did  you  turn  around  and  sec 
them  get  into  the  carriag'c  ?        I  did  not.      How 
long  was  it  after  they  iTad  been  to  the  carriage 
before  Capt.  Tolar  went  out  to  the  carriage?    "l 


don'tknow  exactly  howlongitwas;  it  was  ashort 
time.  WJieredidTolarcomc  Irom  when  hestart- 
cd  to  go  to  the  carriage?  I  don't  recollect  that. 
You  don't  rocolloct  whiither  he  left  that  entrance 
to  Beckv  Ben's  stall  and  went  there  ?  No,  sir. 

When  did  you  see  Tolar  first  go  to  thecnrriagc? 
He  wa.i  close  to  the  carriugc  when  I  saw  him  fir?t. 
On  which  side  of  the  carriage  did  ho  go ;  the  side 
which  was  ne.\'t  to  the  market  hou'st;,  or  ihe  side 
which  was  further  down.  There  was  not  either 
side  next  to  the  market  house;  they  were  standing 
with  the  horses  next  to  the  market  house ;  he  went 
on  the  side  towards  Davis'  store.  Were  the 
curtains  of  the  carriage  up?  Tbe  front  curtains 
were  up,  I  think.  Do  you  know  whet'ner   the 

side  curtains  were  rai?ed  or  not?  The  side  cur- 
tains in  front  I  mean.  Y^ou  think  the  side  cur- 
tains in  front  were  up  ?  That  is  my  impres.sion. 
There  is  no  doubt  but  that  Tolar  went  there? 
No,  sir,  You  are  very  certain  of  that?  I  am. 
And  you  think  he  went  on  that  side  that  is  down 
towards  Ichabod  Davis' ?  I  can't  say  forcer- 
tain  ;  I  thought  he  AVent  on  that  side.  _  Did  To- 
lar turn  around  and  look  into  the  carriage?  He 
appeared  to  be  speaking  to  the  ladies  Did  you 
see  him  leaning  inside  of  the  carriage?  I  don't 
recollect  whether  I  saw  him  leaning  into  the  car- 
riage or  not,  but  I  was  under  the  impression  he 
was  speaking  to  the  ladies.  How  long  did  Tolar 
stay  there  at  the  carriage?  He  didn't  st.iv  there 
but  a  vary  short  time.  Hows'aort?  I  can't 
tell  exactly.  Was  it  a  minato  ?  I  don't 
know,  sir,'!  think  it  was  likely.  Who  was  there 
iit  the  carriage  basidsis  Tolar  at  that  time?  I 
don't  recollect  at  that  time,  I  recollect  seeing  Da- 
vid Cashwell  at  the  carriage,  and  if  I  am  not  mis- 
taken, I  think  J  saw  Philliman  Taylor  come  from 
the  carriage;  I  saw  Robert  Mitchell  c  une  from 
the  carriage.  At  the  time  Tolar  was  at  the  car- 
riage, you  say  you  don't  remember  to  hare  seen 
anybody  else  there  at  all?  There  were  some 
persons  there,  but  I  don't  recollect  who  they  was. 
Was  it  a  man  or  a  woman?  It  was  a  man. 
Wa  it  a  white  man  or  colored  man  ?  I  don't 
recollect  that.  Do  you  know  how  he  was  dress- 
ed ?  No,  sir,  I  have  no  impression  about  it.  I 
understand  you  now  Mr.  Phillips  to  swear  thaf, 
you  have  a  distinct  reci)llecciun,  and  th-it  you  can't 
be  n,istaken  that  Capt.  Tolar  did  go  to  that  car- 
riage? I  am  confident  that  I  saw  him  at  the 
carriage,  sir.  When  he  came  away  trom  the 
carriage,  where  did  he  go?  The  next  I  saw  of 
him  he  wns  under  tbe  market  house.  Did  you 
see  him  when  he  came  away  from  the  carriage? 
I  saw  him  under  the  edge  of  the  market.  Did 
you  see  him  when  he  turned  off  (mm  the  carriage 
to  go  under  the  edge  of  the  market?  I  don't 
think  I  did.  And  the  next  you  saw  of  him  he 
was  under  the  edge  of  the  market?  Yes,  sir. 
What  edge?  At  the  eastern  end  near  the  arch. 
What  part  of  the  arch  ?  The  south-east,  nearest 
to  the  central  part,  I  c.Tu't  place  him  exactly, 
he  was  in  the  eastern  end  of  the  main  arch  running 
east  and  west.  Was  he  up  against  the  brick.-^  ? 
Mv  impression  is  that  he  -was  nearer  the  north 
side.  A^o  you  remember  whether  he  was  leaning 
against  the  pillar  or  not  ?  I  dou't  know  for  cer- 
tain, 'that  I  understand  you  to  say  was  before 
Beebee  was  brought  down  stair.*:?  Yes,  sir,  a 
very  short  time.  How  was  Tolar  standing  at 
that  tin)'  ?  I  think  he  wasstanding  on  his  feet; 
that  is  all  the  way  I  can  fell.  You  think  be  waa 
standing  on  his  feet  ?  I'es,  sir,  I  should  suppose 
he  was.  Perhaps  he  was  standing  on  his  head, 
did  you  see  anything  about  h's  arms  or  hands  ? 
No,  sir,  nothing  peculiar  that  I  know  of.  Did 
you  notice  whether  his  hands  were  hanging  down 
by  his  side?  No,  .'^ir,  I  can't  tell  whether  he 
had  them  in  his  pocket  or  hanging  down.          You 
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didn't  notice  where  his  hands  were  ?  No,  sir. 

Don't  you  remember  seeing  him  have  his  hands 
nnder  his  shawl  y  No,  sir,  I  don't.  Was  there 
anything  in  Tolar's  manner  at  that  time  that  at- 
tracted your  attention  ?  No,  sir,  nothing  pecu- 
liar that  1  know  of.  Where  were  you  standing 
theu  ;  at  the  same  position  off  the  pavement  ?  I 
think  1  was  ttanding  on  the  pavement  at  that 
time.  Tou  think  you  had  got  on  the  pavement 
at  that  time  ?  About  the  edge  of  the  pavement. 
Opposite  the  center  of  the  main  arch  ?  I  think 
it  was  more  to  the  north  side  of  the  arch.  You 

are  very  certain  of  that  are  you?  I  think  it 
was  nearer  the  north  side  than  the  south  side. 
From  the  position  you  occupied  then  did  you  have 
a  perfect  view  of  Beebee  and  the  partj  that  was 
coming  down  stairs  ?  Yes,  sir.  From  that 

position  then  did  you  go  up  towards  the  north 
portion  of  the  eaftsrn  arch,  and  look  towards  those 
stair  steps  ?  Yes,  sir.  Was  that  bench  of 
Becky  Ben's  a  cake  bench  as  you  call  it  directly  in 
your"line  of  sight?  Yes,  sir.  You  were  here 
in  this  room  I  think  at  the  time  John  Armstrong 
was   examined?  Yes,   sir,  I  was.  And 

you  heard    his    testimony  ?  Yes,   sir.  I 

"ask  you,  sir,  if  at  that  time  when  the  boy  was 
just  feeing  brought  down  stairs  if  any  one  jumped 
upon  that  bench  of  Becky  Ben's  and  cried  out, 
look  out  liOYs?  I  have  no  recollection  of  see- 
ing anything  of  that  kind,  sir.  And  it  was  di- 
rectly in  your  line  of  sight  ?  Yes,  sir.  You 
saw  nothing  and  heard  nothing  of  that  sort! 
No,  sir.  Bo  you  know  John  Maultsby  well  ? 
Yes,  sir.  Is  he  a  tall  or  short  man  ?  He  is  a 
tall  young  man.  Did  he  jump  upon  that  bench 
at  that  time,  and  make  that  exclamation?  1 
liave  no  recollection  of  that  sir.  And  you  say 
Beebee  came  down  the  steps ;  Mr.  Wemyss  on 
the  right  hand  and  Faircloth  on  the  left  and  Har- 
die  in  front  ?  I  think  Ilardie  came  down  in 

front.        I  understand  you  to  say  you  were  not 
liere  on  trial  at  the  time  Hardie  was  examined  ? 
I  don't  know  sir.        Have  you  read  his  testimony 
in  the  papers  since  that  time?        I  forget  wheth- 
er I  did  or  not — if  it  was  in  the  paper  I  think  1 
have  read  it.        So  you  put  Mr.  Hardie  in  front  ? 
Yes,  sir.        And  you  say  when  be  got  down  near 
the  foot,  he  took  a  survey  of  the  crowd  ?        When 
he  got  down  a  step  or  two,  he  stopped  between 
the  turn  and  the  bottom  of  the  steps.        Was 
there  anything  unusual  in  the  crowd  at  that  time? 
There  was  a  great  many  people  gathered  right 
about  Becky's  bench.        I   think  I   understand 
you  to  say  in  your  direct  examination  that  then 
you  discovered  signs  of  excitement  ?        There 
"was  a  great  manj' gathered  all  around  that  bench  ; 
of  course  that  is  the  sign  I  saw.        That  was  the 
only  sign  that  you  saw?        I  can't  say  that,  be- 
cause another  sign  of  excitement  I  saw%  was  some 
three  or  four  men  have  knives  whittling— they 
appeared  to  be  waiting  to  see  the  prisoner  come 
down.        Do  you  think  a  man  is  excited  when  he 
is  whittling  with  his  knife  ?        Not  every  time— 
Bometimcs  they  are.        I  ask  you  if  that  w  nittling 
with  the  knives  attracted  your  attention  as  indi- 
cating an  excitement  in  the  crowd  at  that  time? 
It  did  at  that  time.        To  see  three  or  tour  men 
whittling  at  sticks  with  these  knives  is  a  sign  of 
excitement.     Under  them  circumstances  ?    Yes, 
sir.        And  the  gathering  of  the  crowd  up  to- 
wards the  foot  of  the  steps  and  the  seeing  of  three 
or  four  men  whittling  with  knives  on  the  sticks 
were  the  signs  of  excitment  you  saw  in  the  crowd  ? 
Yes,  sir ;  and  the  natural  appearance  of  the  crowd 
that  had  gathered  there  at  that  certain  point. 
'\7hen  did  you  say  the  first  rush  was  made  upon 
the  prisoner  ?         It  w:is  matlc  after  they  got  off 
the  steps  before  they  got  to  the  tura  of  the  arch. 
Ami  you  then  heard  this  cryinj;  out.  •'  1  demand 


the  prisoner  "?         Yes,  sir.         Are  you  c'ertain 
those  arc  the  words  "  I  demand  the  prisoner "? 
Yes,  sir.        You  can't  be  mistaken  ?       That  was 
my  impression ;  that  those  were  the  precise  words. 
And  you  think  a  hand   grasperl  at  the  prisoner  ?' 
Yes,  sir ;  I  saw  more  than  one  hand.         The  par- 
ty then  was  thrown  back,  and  they  came   along 
out  until  they  got  near  that  southern  portion  of 
the  Eastern   arch  lx?fore  you  saw  the  next  rash 
made  ?        Near  the  turn  sir.        Where  were  yon 
standing  at  the  time ;  had  you   shifted  your  posi- 
tion at  all  ?         I  had  moved  a  little  to  my  left  at 
that  time.      That  made  you  a  little  lower  down  ? 
A  little  lower  down  to  the  left.         Still  off  the 
pavement  ?         Yes,  sir ;  some  foot  or  two.     And 
that  brought  you  down  opposite  the  center  of  the 
main  eastern  arch  ?         It  brought  me  rather  to 
the  south.         Rather  to  the  south  than  the  cen- 
ter ?        Yes,  sir.         There,  you  say,  the  second 
rush  was  made  ?         Yes,  sir.     Was   Capt.  Tolav 
in  either  of  these  rushes  sir  ?         I  con't  say  for 
eertain,  that  he  w^as.         I  ask  you  if  at  the  time 
those  other  rushes    were  made    you  saw    Capt. 
Tolar  at  all  ?        I  don't  tliink  I  die".     You  think 
you  saw  him  at  neither  of  those  times  ?        No^ 
"sir.        Did  you  see  Ed  Powers  ?        I  dont  think 
I  did.         Sam  Hall  ?         No,  sir.         Kalph  Lut- 
terloh?         No,  sir  ;  I  dont  think  I  saw  either  of 
them  in  those  rushes  ;  not  to  tell  thena  from  oth- 
ers.    Did  you  see  Tom  Powers  in  either  of  those 
rushes  ?         Yes,  sir.         Which  one  ;  the  first  or 
second  ?        I   saw  him  in  the  first  and  second. 
Did  you  see  Monk  in  either  of  these  rushes  ?       I 
saw  Monk  in  the  second  ;  I  did  not  see  him  in  the 
first ;  I  noticed  in  the  first  rush  that  he  was  rath- 
er in  the  rear  of  the  main   rush,  but  was  not  in 
front  of  the  rush.         Tlien  Beebee  was  carried 
down  to  the  point  where  he  was  shot  ?         When 
the  second  rush  was  made  I  saw  the   police  clubs 
used.         Up  to  that  time  j'ou  hadn't  drawn  your 
weapon  at  all  ?     No,  sir  ;  I  thhik  I  hadn't  though 
I  cant  say  for  certain  that  I  hadn't.         Well  sir  ; 
how  far  had  Beebee  got  down  the  f)avement  before 
he  made  this  struggle  that  you  speak  of  ?  when 
Wemj'ss  and  he  fell  down  on  the  pavement  ?      It 
was  immediately   after  turning  the  arch.         A 
step  or  two  after   tm-ning  the  arch?         Yes,  sir. 
When  he  went  down  did  you  loose  sight  of  him  ? 
I  lost  sight  of  the  entire  party ;  I  could   see  the 
bulk  below.         Wlien  he  was  raised  up  you  say 
you  tliink  Wemyss  was  on  his  right  hand  ?     That 
is  my  impression  ;  rather  in  front  to   the  right ; 
Sheriff  Hardie  I  think  was   rather  in  the  rear  to 
the  right.         That  would  have  taken  Hardie  rath- 
er nearer  to  the  wall  of  the  market  house   than 
Beel)ee  was  ?         Rather    nearer.         How    much 
nearer  do  you  tliink  Hardie  was  to  the  wall  of  the 
market  house  than  Beebee  ?         It  was  very  little 
dilferance ;  they  were  veiy    close   together ;  he 
appeared  to  be  helping  to  raise  Archy  up.       Are 
you  certain  at  tliat   time  Hardie   had  him  in  his- 
"left  hand  in  the  back  of  the  collar  ?        I  think  ho 
did.         You  are  certain  it  was  back  of  the   coat 
collojr  ?        I  think  it  was.         Don't  j'ou  know  it 
was  in  front  ?         I  don't    know.         Don't    you 
know  it  was  in  front  of  the  comfort  around  the 
throat  ?         No,  sir.         You  know  it  was  at  the 
back  ?         I  don't  say  I  know ;  think  it  was  at  the 
back.         Now  at  the  time  Beebee  was  shot  where 
were  yon  standing?         I  was  standing  off  the 
pavement  sir;  some  two  steps  or  bo.        What 
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rto  you  moan  by  that;  six  feofe  ?  No,  sir,  it 
waa  not  six  feet.  1  reckon.  Abont  how  many 
feet  was  it  off  the  pavement  ?  I  can't  nay  for 
ccrtiiin  how  mam'  it  M-as  ;  a  sliort  dibtimcc  thouj^h, 
from  tlic  edge  of  the  iiaveinent.  Was  that  op- 
posite the  lower  small  arch  or  opjiositc  the  maiu 
urch  or  where  'i  My  impression  was  it  mus  very 
nearly  opposite  the  center  of  the  small  an-h.  It 
was  opposite  the  center  of  the  small  southern 
arcli  'i  1  think  it  was  very  nearly  ojtposite  the 
center  of  tliu  snuiU  arch.  Now  at  the  time  Bee- 
bee  was  i-aiscfl  up,  \\luch  wny  was  his  face  turned  ? 
I  think  his  face  was  rather  to  the  corner  of  the 
nuvrket  house.  It  was  not  down  the  pavement  ? 
I  think  it  was  rather  turned  in  towards  tiio  corner 
of  the  market.  Tlicu  you  think  instead  of  look- 
iu<xto  the  south  west?  I  think  he  was  rather 
looking  south  he  was  lookinj;  to  the  south-west. 
Yon  are  certain  his  face  was  not  turned  due  south 
towards  the  guard  house  ?  I  don't  think  it  was 
turned  due  south.  Did  you  have  your  pistol,out  at 
that  time  ?  Just  immediately  after  he  was  Shot. 
I  mean  just  at  the  time  he  was  shot?  I  don't 
think  I  did.  How  did  you  hold  your  pistol  Mhen 
you  had  it  out?  1  held  it  i>y  the  hilt  as  other 
folks  do.  Yon  held  it  do^vn  by  your  side  ?  I 
don't  recollect  whether  1  had  it  up  or  down.  Did 
yon  hold  it  in  one  hand  or  both  ?  In  one  hand,  sir. 
Don't  you  know  you  held  it  in  two  hands  ?  No, 
sir,  I  don't  kno^v.  Did  you  or  (lid  }ou  not  ? 
I  can't  say  sir.  Diil  you  cock  it  ?  I  don't 
recollect  about  that,  sir.  Directly  after  the 
tiring  was  over  did  30U  rub  it  ?  No,  sir ;  I  did 
not.  Didn't  you  rub  the  smoke  and  dust  oft'  of 
the  cylinder  ?  I  did  not  sir.  You  didn't 
rub  it  at  all  ?  I  did  not  sir.  Beeljce  Mas 
raised  up  and  then  you  saw  Caj)t.  Tolar  ?  Yes 
sir.  You  don't  know  where  he  got  tlic  pistol 
from  ?  I  am  not  certaui  -where  he  got  it  from. 
Did  j'ou  see  him  take  it  from  any  part  of  his  per- 
son ?  It  was  my  impression  he  took  it  from 
his  left  side  under  his  sha^vl,  by  seeing  his  shawl 
move  back  and  his  hand  come  out  with  the  pistol 
in  it.  You  think  the  hand  come  out  fi-om  un- 
der the  shawl  ?  I  think  it  did.  Did  yon  see 
Mm  cock  his  jiistol  ?  I  don't  recollect.  You 
wci'e  looking  at  him  close  were  you  not  ?  Yes, 
sir.  About  how  many  feet  off  ?  I  can't  say 
for  certain  ;  it  ■^^•as  a  short  distance  though.  Did 
he  throw  the  pistol  up,  to  level,  and  fire,  or  did  he 
throw  it  a1)ove  the  level  and  then  draw  it  down  ? 
My  imjiression  is  he  took  his  hand  fi-om  his  left 
side,  and  put  it  right  there  between  two  men's 
heads.  You  say  you  saw  it  fired  ?  I  saw 
him  fire.  You  saw  the  smoke?  Yes,  sir. 
¥rom  the  muzzle  ?  Yes,  sir.  From  the  tube  ? 
I  can't  say  whether  I  saw  it  from  the  tube  or  not. 
Yon  saw  the  flash  ?  I  did  su*.  And  you 
swear  that  he  shot  that  pistol  ?  I  swear  it  was 
in  his  hand.  And  that  there  was  no  other  pis- 
tol fii-ed  that  day  ?  Not  at  that  place.  And 
you  say  at  the  time  of  the  firing  there  were  how 
many  between  Tolar  and  Ecebec  ?  I  think  there 
were  two  standing  ;  one  on  one  side  and  one  on  the 
other  And  the  pistol  was  fired  over  tlicir  shoul- 
/lers  between  the  two  heads  of  the  two  persons  ? 
Yes,  sir.  Just  name  these  persons,  or  either 
of  them  ?  I  can't  do  it,  sir.  Were  they  colored 
or  white  jicrsons  ?  I  think  they  were  white. 
Did  thej  lean  aside  to  the  right  or  left  ?    I  think 


they  leaned  their  heads  off  a  little.  Did  Tolar 
say  iui\  tiling  ?  1  dcm't  recollect  hciiriug  him 
make  smy  remark  at  that  time.  I  mean  when 
he  was  going  up,  or  just  Ijcforc  he  shot,  did  he 
make  any  remark  at  iill  ?  I  didn't  hear  him 
make  any  renuirk.  When  he  came  up  to  that 
])Osit)on  did  ho  come  rusluug  ?  lie  ilidu't  come 
rusliing  particularly  ;  ho  came  up  through  the 
crowd.  Were  j'ou  looking  at  him  at  that  jiosi- 
tion  ?  I  was  sir.  Did  you  sec  all  that  he 
did  ?  I  don't  know  that  I  saw  all  that  he  did. 
You  saw  no  rushing  up  there  onTolar's  part  ?  I 
saw  him  come  up  through  the  crowd.  Did  ho 
part  them  to  the  right  and  left  as  he  came  up  ? 
lie  must  have  parted  them  ;  I  didn't  see  him.  I 
ask  you  for  what  you  saw,  did  you  see  him  lay 
his  hand  upon  a  single  man  as  he  ^anic  up  ?  I 
don't  recollect  seeing  him  lay  his  h.and  upon  any 
person.  Kither  his  right  hand  or  his  left  hand  ? 
He  may  have  done  it ;  if  he  did  I  didn't  notice  it. 
Mr.  Phillips,  who  was  the  man  standing  immedi- 
ately upon  his  left  at  the  time  he  had  his  pistol  up 
there  ?  To  his  front  ?  I  don't  cai-e  where, 
so  that  you  put  him  next  to  his  left  ?  I  can't 
tell  who  was  the  man  innncdiately  to  his  left. 
Who  was  the  man  immediately  to  his  left  and 
front?  I    don't    know,    sir.  Was    John 

Armstrong  the  man  ?  I  can't  recollect,  sir. 
Did  you  see  John  Armstrong  that  day  ?  Yes, 
sir.  Did  j-ou  see  him  there  at  that  time  ?  I 
siiAv  him  immediately  after  the  negro  was  shot. 
Did  j-ou  see  him  there  at  that  time  ?  I  saw 
him  innncdiatcly  after  the  ])istol  fired.  You 
ha^•n't  answered  my  question ;  did  you  see 
him  there  immediately  at  that  time  ?  I  have 
no  recollection  of  seeing  him  there  immediately 
at  that  time.  Did  you  see  Jim  ilcNeil  there 
immediately  at  that  time  ?  No,  sii".  Jim 
Douglass  ?  I  saw  him  immediately  after  the 
fii-ing,  but  just  as  the  jnstol  was  fired  I  didn't 
see  him.  How  many  men  were  between  you  and 
Capt  Tolar?  I  can't  tell,  sir.  Were  there 
any  ?  Yes,  sir,  I  think  there  were.  Were 
these  black  men  or  white  men  ?  I  think  there 
were  some  of  both.  Can  you  name  one  of 
them  ?  No,  sir,  I  can't.  Can't  you  name 
one  of  those  men  ?  No,  sir.  Was  there  :my 
person  between  jou  and  Bccbec  at  the  time  Eee- 
bee  was  shot  ?  Not  immediately  between  me 
and  Beebee.  A  little  to  the  front  and  right  of 
you,  or  a  little  to  the  left  and  front  of  j-ou  ?  I 
think  there  were  persons  both  side  of  me.  Can 
you  name  one  of  them,  cither  ■v^hite  or  black ?  I 
can't.  T\Tiat  became  of  Tolar  after  he  fired 
the  pistol  ?  The  last  time  I  saw  him  he  was 
opposite  the  mouth  of  the  big  arc.i.  Which 
way  did  he  turn  ;  did  he  make  a  right  wheel  or  a 
left  wheel  ?  I  can't  recollect  about  that.  You 
say  when  he  drew  his  pistol  his  shawl  fell  off  of  his 
left  shoulder  ?  1  didn't  say  that.  What  did 
you  say  ?  I  said  I  saw  his  shawl  move  back. 
Did  you  see  anything  about  Tolar's  shawl  when 
he  tmiied  off  ?  If  I  am  not  mistaken,  I  thought 
his  shawl  moved  either  on  one  shoulder  or  the 
other,  and  I  forget  which.  What  do  you  mean 
by  moving  ?  Sort  of  dropping  down.  It 
didn't  drop  off  the  shoulder  ?  I  don't  think  it 
droi>ped  clear  off  at  the  shoulder.  Did  }'ou 
see  him  throw  the  shawl  as  he  turned  around  ? 
I  don't  think  he  did.        You  saw  nothing  of  it  ? 
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No,  sir.  As  Le  turned  off  to  leave  that  posi- 
tion, did  he  <^o  arouud  the  crowd  or  did  he  pass 
directly  through  it  y  I  think  he  passed  direct- 
ly through  it.  Coraiug  from  his  position  di- 
rectly through  the  crowd  up  to  that  main  eastern 
arch  of  the  niarliet  house?  That  is  my  impres- 
Bion,  sir.  Do  you  know  a  man,  black  or  white, 
who  was  standing  there  near  Tolar  at  tlietimc  he 
turned  around?  Mr.  Ed.  Powers  was  stand- 
ing close  by  him,  when  he  shot.  I  mean  at  the 
time  he  turned  around  to  go  back  to  that  eastern 
arch  ?  I  don't  recollect  that  I  can  call  a  man, 
to  swear  positive  to,  at  that  moment.  That 
crowd  "which  was  there  that  day,  was  it  compos- 
ed of  Laplanders  and  strangers,  or  was  it  com- 
posed of  citizens  of  the  town  of  Fayetteville  ? 
Most  of  it  was  composed  of  citizens  of  the  town, 
of  course.  Are  you  not  well  acquainted  with 
the  citizens  of  the  town?         Yes,  sir.  And 

in  all  that  crowd,  at  these  different  times  1 
have  asked  you  about,  it  is  impossible  for  you 
to  name  one  man?  It  is  impossible  for  any 
man  to  remember  all  the  circumstances  that 
took  place  in  a  crowd  of  that  kind.  Now, 

■when  Capt.  Tolar  went  back  to  that  arch,  did  he 
stop  there?        I  don't  know,   sir.  Did  you 

lose  sight  of  him  ?  The  last  I  saw  of  him  I 
think  he  was  right  in  front  of  the  eastern  end 
of  the  market ;  ruthcr  nearer  the  northern 
edge  of  th(i  big  arch.  On  the  pavement  or 

off?  On  the  pavement.  Walking  ?  Yes, 
sir.  Which   way  ?  Towards    the   nortli 

side  of  the  arch.  Of  the  big  arch  ?  Yes, 

sir.  AVas  it  before  Captain  Tolar  got  out  of  the 
■waj'  or  after,  that  you  made  the  exhibition  of 
your  pistol,  and  called  upon  them  to  look  at  it  ? 
I  think  it  was  alter  he  moved  off.  Where 
were  you  standing  at  the  time  you  made  that 
flourish  with  the  pistol  and  called  upon  the  by- 
standers to  take  notice  of  it?  I  was  stand- 
ing at  that  time  doAvn  nearer  Draughon's  cor- 
ner. About  how  far  from  the  place  where 
you  were  standin,^  at  the  time  of  the  firing  ?  I 
come  three  or  four  steps  from  where  I  was 
first  standing.  And  you  called  upon  the 
crowd  there  to  look  at  that  pistol  ?  Yes, 
sir.  Why  did  you  do  that  ?  I  did  it  because 
I  knew  that  the  crowd  had  seen  me  with  a  pis- 
tol; I  didn't  keep  my  pistol  concealed  at  all ;  I 
wanted  them  to  be  certain  I  didn't  fire  it.  You 
did  it  for  the  purpose  of  furnishing  proof  that 
you  hadn't  fired  it?  Yes,  sir.  And  you  say 
there  was  a  good  many  persons  standing  aroimd 
you  at  that  time  ?  Yes,  sir.  Some  of  them 
took  the  pistol  in  their  hands?  Yes,  sir. 
Now  just  name  one  of  them  that  were  standing 
about  there ':  I  can  name  one  that  I  saw  stand- 
ing up  there.  Jim.  Douglas  was  one.  Did  he 
take  it  in  his  hands?  No,  sir,  I  don't  think  he 
did.  Name  one  of  them  that  had  it  in  his 
liands  to  examine  it  ?  I  can't  do  it,  sir.  And 
still  you  were  exhibiting  it  there  for  the  pur- 
pose of  proving  that  you  didn't  fire  it,  yet  yon 
don't  recollect  a  single  man  that  had  it  in'his 
bands?  No,  sir,  I  don't.  Not  one?  No, 
sir.  You  were  very  particular  about  this  mat- 
ter, you  spoke  of  it  afterwards  ?  I  spoke  of  it 
in  my  store.  Who  did  you  speak  of  it  to, 
sir.  I  don't  recollect  all,  there  was  some  two 
or  three  persons  in  the  store.  You  can't  name 
one  of  tlicm — your  nephew,  Jim.  Kendricks,  was 
one;  can't  you  name  others?  I  don't  know 
even  that  he  was  one  until  I  heard  him  s.ay  so. 
Was  Dave  Oliphant  there  ?  I  don't  recoIi\ect 
whether  he  was  there  or  not.  You  recolli?ct 
what  hour  that  afternoon  you  saw  Dave  Oli- 
phant?  No,  sir,  I  don't  Do  you  recollect 
having  seen  him  at  all  that  afternoon?  I  don't 
recollect  nt  all.          And    you    say    you    thowcd 


your   pistol    the    second  time?  Yes,    sir. 

What  remark  did  you  make  when  you  showed 
it  that  second  time  at  your  shop  ?  I  don't  re- 

collect any  remark  I  made.  I  think  though 
that  I  remarked  the  negro  was  killed,  and  that 
there  would  be  trouble  ;  I  said  I  wanted  them 
to  sec  my  pistol  hadn't  been  fired.  Did  any- 

body take   hold   of  it   and    examine   it  ?  I 

should  think  Kendricks  took  hold  of  it;  I 
know  it  passed  out  of  my  hands  ;  I  think  they 
were  looking    at    it.  Didn't    you  say    just 

now  that  you  didn't  know  Kendriek  was  there 
at  all  till  lie  told  you  so?  I  say  I  forgot  it 
entirely  till  he  told  me  he  was.  And  now 

you  say  you  think  Kendriek  had  hold  of  it;  it 
didn't  leave  your  hands  at  that  time?  Yes, 

sir,  it  left  my  hand.  You  think  Kendriek  took 
it  out  of  your  hands  ?  I  think  he  took  it  in 
his  hands.  Did  he  examine  it?  I  suppose 
so ;  I  don't  know  that  he  did,  but  I  Avould  sup- 
pose that  he  did.  How  many  persons  did  you 
say  were  at  your  shop  then?  1  don't  know, 
sir.  How  long  was  that  after  the  killing  had 
opQHjrred.  It  ^vs  only  a  vei-y  short  time. 
Put  in  minutes  and  hours  ?  1  can't  do  it,  sir. 
Was  it  five  minutes?  It  was  not  as  much  as 
an  hour.  And  of  those  persons  who  were 

there  in  your  shop  that  you  were  showing  the 
pistol  to,  you  don't  recollect  a  single  other  per- 
son except  your  nephew,  Jim  Kendricks  ?  No, 
sir.  Not  another  one?  No,  sir.  Are  you 
well  acquainted  with  Captain  Tolar?  I  have 
known  him  for  some  eighteen  months,  and  per- 
haps a  little  longer  than  "that ;  I  am  not  certain  as 
to  the  time  I  have  known  him.  Do  you  know 
him  well  ?  I  know  him  when  I  see  him,  I  have 
no  particular  acquaintance  with  him.  Just 
now  when  you  said  you  heard  a  voice  saying,  "  I 
hate  to  shoot  him,  but  if  I  do  have  it  to  do,  I 
will  make  a  safe  shot," — whose  voice  was  that? 
I  don't  know,  sir.  Did  you  think  at  that  time 
you  had  ever  heard  that  voice  before  ?  I  don't 
know,  sir,  whether  I  did  or  not;  I  don't  pretend 
to  say  who  it  was.  What  time  do  you  think  that 
was,  that  you  heard  that  voice  ?  It  was  imme- 
diately before  Bcebee  was  brought  down  the 
steps.  Did   that    voice    proceed    from    the 

crowd  ?  Yes,  sir,  from  the  crowd  on  the  in- 
side about  the  bench.  In  a  loud  tone  of 
voice?  It  wasn't  very  loud  or  very  Iom^;  it 
was  so  that  I  could  hear  it  very  distinctly.  How 
many  persons  were  between  you  and  the  voice  ? 
I  don't  know%  sir.  Were  there  any?  Yes, 
sir.  Were  they  black  or  white?  Black  and 
white,  all  mixed  \v^  together.  Were  there  a 
good  many  or  only  a  few  between  you  and  the 
voice  ?  Where  the  voice  came  from  I  can't  tell; 
I  knew  the  voice  came  from  where  the  crowd 
was  standing.  Can  you  tell  one  person  who 
was  closer  to  the  place  where  the  voice  came 
from  than  j'ou  were?  Yes,  sir;  I  can  name 
Mr.  Leggett.  And  it  was  so  spoken  out  that 
you  coiiid  hear  it  ?  Yes,  sir.  As  loudly  as  I 
am  speaking  now  ?  No,  sir,  I  think  not.  Did 
you  see  Shcrili  Hardie  summoned  about  this  bu- 
siness before  the  coroner?  Yes,  sir.  Was 
his  testimony  substantially  the  same  as  he  gave 
in  here?  I  don't  recollect,  sir;  whether  it 
was  or  not. 

Re-direct  examination  resumed  by  the  Counsel 
for  the  prosecution : 

I  understand  you  to  say  you  saw  Ed.  Powers 
standing  to  the  right  aud  rear  of  Capt.  Tolar 
when  he  fired  ?  1  did,  sir.  I  understand  you 
to  say  that  subsequent  to  that  time  you  saw  Ed. 
Powers  with  a  pistol  in  his  hand  ?  Yes,  sir. 
Aud  immediately  after  the  firing  ?  Yes,  sir. 
Was  he  f  lauding  in  the  same  si)ot  at  both  times? 
I  think  he  was,  cir.    The  Counsel  for  the  defence 
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has  dwelt  upon  your  statement  that  the  time 
these  rushes  were  made,  you  saw  signs  of  excite- 
ment in  the  crowd  ''.  Yes,  sir.  You  testified 
tliat  thure  was  an  iiniircssiou  in  your  mind  that 
the  crowd  was  excited?  Yes,  sir,  1  had  an 
impression.  Tliat  was  what  you  thoui^lit  then  V 
Yes,  sir.  You  don't  pretend    to  state  what 

the   reasons  were  you  thouj^lit  so?  No,  sir. 

Have  you  ever  analyst^d  your  judjiifmcnt  to  lind 
why  you  come  to  your  conclusion  /have you  ever 
thoui^'ht  over  every  reason  that  you  had  for  it  V 
Yes,  sir.  Well,  sir,  now  tell  me  every  reason 
you  had  for  that  opinion  as  if  you  were  sittiuy 
down  to  state  why  you  entertained  that  opinion  'i 
One  reason  was  I  had  heard  a  i^reat  deal  of  talk- 
inif  around  through  the  streets  concerninji;  this 
matter.  You   went  there  lixivint;  heard  this 

talk?         Yes,  sir.  I  understand  you  to  say 

you  saw  these  groups  of  men  there  ?  Yes,  sir. 
You  saw  these  men  whittling  with  their  knives  ? 
Yes,  sir.  You  saw  the  crowd ;  the  exprc.-^sion 
of  their  faces  ?  I  think  so.  At  any  rate  you 
imbibed  the  impression  that  a  difficulty  was 
about  to  occur?  Yes,  sir.  Mr.  rhillips,  did 
you  have  any  conversation  with  Mr.  Ilcudricks 
about  this  matter  at  all  ?         Yes,  sir.  When 

was  it  ?  At  dinner  hour,  when  the  coroner's 
inquest  adjourned.  Was  it  in  connection  with 
this  affair?  Yes,  sir.  Did  you  have  any  con- 
versation beside  this  one  at  the  dinner  hour  of 
the  second  day?         No,  sir.  I  call  for  that 

conversation. 

The  Counsel  for  the  accused  objected  to  the 
question. 

Counsl  for  the  prosecution: 

I  will  st^ate,  if  the  Court  please,  the  bearing  of 
this  question  :  The  Counsel  in  the  cross  examina- 
tion did  as  the  law  requires  he  should  do.  He 
proposed  a  ([uestion  to  the  witness,  whom  he  is 
assailing,  with  a  view  to  contradict  him  hereafter ; 
and  in  proposing  that  question  he  asked  him  if 
Jie  had  a  certain  conversation  with  Thomas  A. 
Hendricks.  His  first  question  Is  carefully  word- 
ed; he  says:  Did  you,  at  a  certain  time — naming 
the  time — have  a  conversation  with  Thomas  A. 
Hendricks,  of  a  certain  character — stating-  it. — 
The  witness  says  he  had  no  such  conversation; 
but  he  goes  on  to  say  he  had  a  conversation  at 
some  other  time.  But,  says  the  Counsel  for  the 
defence,  stop  !  we  don't  want  that.  Then  afier- 
wards  he  asks  a  general  question :  if  he  had  no 
conversation  with  Mr.  Hendricks, — not  contining 
it  to  the  time  and  place  first  named, — if  he  had 
no  conversation  with  Mr.  Hendricks  of  the  char- 
acter stated. 

I  insist  upon  it,  under  these  circumstances,  the 
witness  having  had  a  conversation  with  Mr.  Hen- 
dricks of  some  sort,  he  is  entitled  to  state  what 
it  is.  The  aim  of  the  Counsel  is  to  bring  Mr. 
Hendricks  in,  to  prove  that  he  did  have  a  conver- 
sation of  some  kind  with  the  witness,  and  I  think 
it  is  due  to  the  character  of  the  witness,  and  due 
also  to  Mr.  Hendricks,  that  a  statement  of  the 
actual  conversation,  which  this  witness  admits  he 
had,  should  be  made,  so  that  Mr.  Hendricks  may 
have  an  opportunity  of  correcting  himself, — if 
he  be  incorrect, — as  to  the  time  the  conversation 
took  place;  that  this  witness  may  have  an  oppor- 
tunity of  showing  what  the  conversation  was 
that  "he  had  with  Mr.  Hendricks,  and  that  this 
Court  may  be  at  liberty,  when  the  two  statements 
come  before  them,  to  decide  what  the  actual  con- 
versation was. 

In  common  fairness  to  this  witness,  he  ought 
to  be  permitted  to  state  what  the  conversation 
w.as  which  he  had  with  Mr.  Hendricks.  He  was 
about  to  explain  ;  he  was  interrupted ;  and  then 
ag«nei-al  question  was  asked  him  as  to  whether 
he  had  any  conversation  with  Mr.  Hendricks,  at  | 
«7«j/  time,  ot  the  character  named. 


If  the  Counsel  had  confined  himself  to  the  first 
inquiry  as  to  time  and  place,  circumstances  and 
substance,  then  perhaps  ^\<;  would  not  have  been 
entitled  to  call  for  thi-.  "j.stiu  ■  • ;  but  when  he 
goes  on  and  a;dvs  if  he,  the  witucs:,  'lad  no  conver- 
sation v.ith  ilendrick.s  of  the  character  I  have 
spoken  of,  then  we  insibt  upon  it,  the  witness  is 
at  liberty  to  sustain  hiniBcll  liy  stating  what  con- 
versation he  had  with  Mr.  Hendricks,  and  when 
it  was.  That  is  the  ground  upon  which  we  aak 
the  question." 

Counsel  for  the  accused : 

"  We  object  to  the  (luestion  for  this  reason : 
that  the  ijuestions  were,  as  the  Counsel  states, 
carefully  worded,  both  of  them,  and  that  both 
the  (|iu;Btions  were  restricted  to  a  particular  time. 
The  first  question  asked  the  witness  was  :  did  you 
have  any  such  conversation  with  Thomas  A.Hen- 
dricks before  the  meeting  of  the  coroner's  jury 
at  the  adjourned  session.  Thejnext  question  was : 
did  you  have  a  conversation  of  the  substance  that 
I  have  named  with  Thomas  A.  Hendricks  before 
the  finding  of  the  coroner's  inquest?" 

The  Counsel  fur  the  prosecution  said  the  last 
question  was  not  confined  to  any  time. 

The  Counsel  for  the  accused  called  for  the  read- 
ing, by  the  recorder,  of  his  notes  in  reference  to 
the  questions  under  discussion. 

The  recorder  then  read  from  his  notes  as  fol- 
lows: 

"Had  you  any  eonversation'similar;to  that  before 
the  jury  found  their  verdict  ?  No,  sir,  I  never 
had  then  or  since.  And  you  never  have  had  any 
conversation  with  him,  the  substance  of  which  I 
have  given  ?  I  was  going  to  tell  the  conversa- 
tion I  did  hav.e.  I  don't  cafe  about  that,  I  mean 
before  the  final  finding  of  the  jm-y  ?  I  did 
not." 

The  ■Counsel  for  the  prosecution  said  : 

The  second  question  read  by  the  recorder  is 
the  one  to  which  I  referred,  and  I  still  maintain 
the  position  I  have  taken.  Just  see  how  this 
thing  will  work.  The  Counsel  has  made  a  general 
inquiry  of  this  witness,  and  Mr.  Hendricks,  when 
becomes  inhere  for  the  purpose  of  contradicting 
the  witness,  cannot  be  warned  in  any  respect, 
while  if  we  had  this  witness'  statement  as  to  the 
actual  conversation  wbich  he  admits  that  he  had 
with  Ml".  Hendricks,  we  could  then  say  are  you 
certain  it  was  at  that  time  and  place,  and  thus 
X^ossibly  reconcile  the  whole.  By  a  contrary 
course,  this  witness  will  be  placed  in  such  a  po- 
sition, that  if  Mr.  Hendricks  should  swear  posi- 
tively to  a  particular  conversation,  it  is  utterly 
out  of  our  power  again  to  contradict  it,  (for  we 
cannot  bring  in  evidence  in  reply,)  and  the  only 
opportunity  the  witness  has  for  explanation,  is 
for  him  now  to  state  what  conversation  he  bad 
with  Mr.  Hendricks,  and  when  and  where." 

The  Counsel  for  the  accused  : 

"If  the  Court  please:  'Hard  cases  are  always 
the  quicksands  of  the  law.'  The  rule  of  evidence, 
as  I  understand  it,  as  it  is  laid  down  in  thebooks, 
and  practiced  in  the  courts  everywhere,  is  just 
this,  neither  more  nor  less,  that  when  a  conver- 
sation is  called  for  on  one  side,  the  other  side  is 
entitled  to  the  whole  conversation  that  occurred 
at  that  time,  not  any  other  conversation  that  oc- 
curred. Then  the  only  enquiry  for  the  Court  is 
whether  I  did,  in  my  cross  examination,  call  for 
any  conversation  that  was  subsequent  to  the  find- 
ing of  the  jury  of  inquest.  The  Counsel  has  had 
read  from  the  records  a  question,  which,  stand- 
ing alone  and  unqualified,  might  perhaps  bear 
oirt  his  assertion." 

The  witness  here  stated  that  the  conversation 
he  had  had  with  Mr.  Hendricks  took  place  be- 
fore the  final  finding  of  che  jury. 

The  Counsel  for  the  accused  said,   "If  that  be 
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the  case,  then,  of  course,  the  Counsel  is  entitled  to 
the  conversation,  because  my  question  restricted 
it  to  that  time. 

Re-direct  examination  resumed  by  the  Counsel 
for  the  prosecution. 

I  understand  you  to  say  you  had  some  conver- 
sation with  Thomas  Hendricks  at  dinner  time  of 
the  day  after  the  murder  was  committed  ?  Yes, 
sir.  That  your  conversation  took  place  before 
you  signed  the  verdict  before  the  coroner's  in- 
quest was  closed?  Yes,  sir.  liight  iu  tlie 
midst  of  it '?  Yes,  sir.  You  had  an  adjouru- 
meut  for  dinner?  Yes,  sir,  and  then  I  had  the 
conversation  with  Mr.  Hendricks.  Is  Mr.  Hen- 
dricks any  relation  of  yours  ?  No,  sir.  Are 
you  friends?  I  don't  know,  sir,  I  know  him. 
Was  he  a  member  of  the  juiy,  also  ?  Yes,  sir,  I 
was  told  by  the  sheriff  to  get  up  some  witnesses, 
as  many  as  I  could  by  the  time  the  jury  met 
again  after  dinner,  and  I  heard  Robert  Simmons 
say  on  the  evening  before  that  he  knew  who  shot 
the  boy,  and  I  went  up  there  to  Simmons  to  re- 
quest him  to  come  up  to  the  market  at  three 
o'clock  at  the  time  the  jury  met.  We  don't 
want  the  conversation  you  had  with  him ;  did  he 
refuse  to  come?  Yes,  sir.  Don't  state  the 
ground  of  his  refusal.  I  don't  know  how  to 
explain  my  conversation  Vi^ith  Mr.  Hendricks 
then.  It  will  explain  itself;  you  saw  Simmons 
before  you  saw  Hendricks?  Yes,  sir.  Aud  he 
declined  being  a  witness  ?  Yes,  sir,  Mr.  Hen- 
dricks passed  my  store  before  the  meeting  of  the 
jary  again,  and  I  called  him  in,  or  he  stepped  iu, 
i-ather,  and  I  called  him  back  to  my  desk ;  says 
I,  "Mr.  Hendricks,  there  are  two  ways  of  doing 
business — one  is  a  right  way,  and  the  other  is  the 
wrong  way  ;  there  is  a  way  for  the  jury  to  go  too 
far,  and  there  is  a  way  for  them  not  to  go  far 
enough ;  and  1  think  it  is  going  most  too  far  to 
take  a  man  into  his  house,  and  close  the  door  on 
him,  to  try  to  make  him  become  a  witness  ;"  then 
I  spoke  concerning  the  conversation  I  had  with 
Simmons ;  I  told  tim  I  had  been  down  to  Sim- 
mons and  heard  him  say  yesterday  evening  who 
killed  Archy;  and  he  told  me  that  he  didn't 
know  what  everybody  was  running  after  him  for ; 
that  it  appeared  to  him  they  wanted  to  get  him 
iuto  a  scrape;  he  told  me  you  had  him  in  the 
house  and  shut  the  door  on  him,  and  says  he, 
"now  I  don't  know  anything  at  all  about  it,  and 
if  I  did  know,  I  don't  want  to  know  auji;hing." 
That  was  what  Simmons  said,  what  you  told 
Hendricks?  Yes,  sir,  that  is  all  the  conversa- 
tion that  I  have  had  with  Thomas  Hendricks  to 
the  best  of  my  knowledge,  I  believe.  You  never 
had  any  conversation  at  all  with  him  in  which 
you  told  him  anything  of  the  characiter  that  the 
Counsel  for  the  defence  has  asked  you  ?  No, 
sir.  I  understand  you  to  say  that  you  were  a 
member  ot  the  coroner's  inquest?  I  was. 
You  were  sworn  a  member  of  that  inquest? 
Yes,  sir.  That  your  impression  was  then  that 
your  oath  did  not  bind  you  to  disclose?  That 
was  my  impression ;  yes,  sir.  That  your  oath 
was  to  bind  you  upon  the  evidence  ?  Yes,  sir, 
I  asked  the  coroner  that  question,  whether  the 
oath  took,  required  a  member  of  the  coroner's 
inquest  to  disclose  what  was  within  their  own 
knowledge;  Mr.  Blake  was  the  corouer;  I  said, 
"suppose  some  man  on  this  jury  saw  the  shoot- 
ing of  this  negro,  and  knows  all  about  it,"  and 
he  said  "all  they  have  got  to  do  is  to  find  the 
verdict  according  to  the  evidence  brought  before 
them."  That  was  your  impression  of  it?  Yes, 
sir.  That  was  the  explanation  you  had  from  the 
coroner?  Yes,  sir;  and  that,  may  it  please  the 
Court,  is  my  understanding  now. 

Counsel  for  the  accused ':— It  is  a  matter  o(  ar- 
gument 


Coimsel  for  the  prosecution : — Yes,  sir,  I  men- 
tion to  the  Court  that  i  don't  thiuk  a  man  is 
bound  by  his  oath  to  disclose,  because  he  is  a 
member  of  the  Coroner's  Inquest. 

Re-direet  examination  by  the  Counsel  for  the 
prosecution  resumed. 

You  hadn't  the  moral  courage  to  oppose  the 
popular  feeling  ?  No,  sir,  I  hadn't.  You 

thought  it  was  not  your  duty  to  make  the  dis- 
closure, and  you  didn't  make  it?  No,  sir. 
Did  you  conceive  you  were  perjuring  yourself 
at  that  time  ?  No,  sir,  I  didn't.  It  was 
not  your  understanding  that  you  were  requir- 
ed to  disclose  it?  No,  sir,  it  was  not. 
About  this  pistol,  where  did  yoit  get  it  original- 
ly? I  am  not  certain  whether  I  bought 
it  myself  or  got  some  other  man  to  buy  it,  but 
it  was  botight  from  one  of  the  ISth  I'ennsj^lva- 
nia  cavalry.  Was  it  loaded  when  you  got 
it?  Yes,  sir.  Were  those  loads  iu  it 
the  day  you  went  up  to  the  market  house  ? 
Yes,  sir.  Did  you  have  any  fixed  ammuni- 
tion for  it?  No,  sir.  How  long  had 
you  owned  it  before  this  affair  took  place? 
I  bought  it  in  June  after  the  surrender.  And 
you  think  that  some  of  these  same  loads  re- 
mained iu  it  to  the  day  yon  came  here?  Yes, 
sir;  lam  confident  there  was  one  of  the  same 
loads  ?  Is  it  your  impression  that  there  were 
more  than  one?  My  impression  is  there  was 
two,  but  I  am  not  confident  of  but  one.  Was 
that  pistol  ever  unloaded  to  your  knowledge  be- 
tween the  time  you  purchased  it  and  the  time 
you  were  on  the  ground,  when  Archy  Beebee  was 
shot  ?  It  had  never  been  unloaded.  And  you 
say  it  was  loaded  with  the  bullets  that  fitted  with- 
out patching,  to  the  best  of  your  knowledge? 
Yes,  sir.  There  were  no  buckshot  iu  it  at  that 
time  ?        No,  sir. 

Re-crosF  examination  by  the  Counsel  for  the 
accused : 

Mr.  Phillips,  when  yon  asked  Mr.  Blake,  the 
coroner,  Mith  regard  to  your  duties,  who  heard 
you  ask  him  ?  No  person  at  all,  sir.  Where 
was  he  ?  In  my  store,  sir.  In  the  front  room 
or  back  room  ?         It  is  all  in  one  room.  In 

the  front  part  or  back  part  ?  I  don't  recollect 
whereabouts  in  the  store.  Did  you  call  him 
in  there  or  did  he  come  in  there  ot  his  own  ac- 
coard  ?  He  came  iu  of  his  own  accord.  Was 
that  before  the  finding  of  the  coroner's  jury  or 
afterwards?  It  was  before,  it  was  the  dinner 
hour  of  the  same  day  I  had  this  conversation  with 
Mr.  Hendricks.  The  twelfth  of    February? 

Yes,  sir. 

The  Judge  Advocate  stated  that  there  was  but 
one  more  witness  to  be  examined  for  the  prosecu- 
tion, and  he  would  not  arrive  until  Thursday, 
and  if  the  defence  would  be  willing  for  the  pros- 
ecution to  introduce  the  witness  as  soon  as  he  ar- 
rived, they  would  announce  that  the  prosecution 
was  formally  closed. 

The  Counsel  for  the  accused  refused  to  accede 
to  the  proposition  of  the  Judge  Advocate  with 
reference  to  the  introduction  of  a  witness  for  the 
prosecution,  after  the  defence  had  opened  their 
case. 

The  Judge  Advocate  then  stated  that  there 
would  be  no  witness  to  be  examined  to  mon-ow, 
under  the  circumstances,  whereupon,  on  motion, 
the  Commission  adjourned,  to  meet  on  Thui'sday, 
the  15th,  iust.  at  11  o'clock  A.  M. 


Raleigh,  N.  C,  Aug.  15, 1SG7, 11  A.  M. 
The  Commission  met  pursuant  to  adjournment: 
PrcEcnt  all  the  members  of  the  CommiBfion,  the 
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Judge  Advocate,  the  Counsel  for  the  prosecution, 
all  the  accused  and  their  Counsel. 

On  page  1320  Witness  Samukl  A.  PHILLIPS 
wished  to  make  the  tollowing  correction  in  his 
answer  to  the  iiucstion,  "you  solemnly  swear  in 
the  presence  of  Almighty  God  that  30U  did  not 
lire  the  pistol  ?  "  Witness  ;  answer  was  "  I  swear 
most  solemnly  that  I  have  not  fired  a  pistol  since 
then  either."'  The  mcanin-,'  of  that  answer  Mr. 
Phillips  stated  was  that  he  did  not  fire  the  pistol 
at  that  time  or  at  any  other  time  during  that  day. 

The  reailing  of  the  testimony  taken  on  Tuesday 
was  tJien  waived  there  being  no  objections  thereto. 

Tuesday's  proceedings  ^^•erc  then  read  and  ap- 
proved. 

Tlic  Judge  Advocate  stated  that  there  was  no 
witness  to  day  to  he  examined. 

On  motion,  the  Commission  adjoui'ned  to  meet 
on  Friday  the  IGth  lust,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C,  Aug.  16th,  18G7,  11  A.  M. 

The  Commission  met  parsusnt  to  adjourn- 
ment. 

Present :  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

Yesterday's  proceedings  were  then  read  and 
approved. 

Geokge  W.  Smith,  a  witness  for  the  proseeu- 
tion  was  called. 

Questioned  by  the  Counsel  tor  the  prosecu- 
tion. 

What  is  your  name  ?  George  W.  Smith.  Do 
you  know  what  would  become  of  yon  if  you  were 
to  tell  a  lie?  'I  would  be  punished  hereafter. 
1)0  you  know  what  would  become  of  you  if  you 
were  to  swear  to  a  lie  iu  court?  I  would  be 
put  in  prison.  You  know  that  when  you  are 
Bworn  you  take  an  oath— you  call  upon  God  to 
•witness— you  call  God  down  here  to  wituess  that 
vou  are  telling  the  truth— that  you  will  tell  noth- 
ing but  the  truth,  and  that  you  will  tell  all  the 
truth  that  you  know— nothing'but  what  you  saw 
and  heard  yourself?        Yes,  sir.  You  under- 

stand that  do  you  ?        Yes,  sir. 

The  Judge  Advocate  asked  the  Commission  if 
they  were  satisfied  that  the  youth  understood  the 
nature  of  an  oath. 

The  Commission  had  no  objection  to  the  wit- 
ness being  sworn, 

Geo.  W.  Smith,  a  witness  for  the  proseeu- 
tion,  was  then  duly  sworn,  after  which,  he  testified 
as  follows : 

Questioned  by  the  Counsel  for  the  prosecu- 
tion. 

What  did  you  say  your  name  was?  Geo.  W. 
Smith.  Where  do  you  live  George  ?  Down 
there  in  one  of  Mr.  Miichell's  Houses.  In  what 
town?  Fayetteville.  How  old  are  you? 
I  will  be  thirteen   ro-morrow.  Were  you  in 

Fayetteville  the  day  Archy  Beebee  was  killed? 
Yes,  sir.  Were  yoii  near  the  market  house  ? 

Yes,  sir;  pretty  nigh  there^I  was  not  no  further 
than  across  the  street.  Where  were  you  when 
you  first  saw  Archy  that  day?  I  was   right 

there  by  the  market  house,  when  they  were  carry- 
ing him  up  stairs.  By  whose  store  ?  J.  B. 
Davis's  store.  When   Archy    was  carried  up 

stairs?  No,  sir;  I  was  at  the  market  house 

when  he  was  carried  up  stairs,  and  as  soon  as  they 
carried  him  up,  I  left.  You  were  at  tlie market 
house  when  he  was  carried  up  ?  Yes,  sir.  Then 
you  went  off  to  where  ?  To  J.  B.  Davis'  store, 
and  I  was  shooting  marbles  there  with  a  boy — 
and  I  heard  them  cry  out  "  clear  the  way  "  ! 
The  first  thing  vou  notice'd  afterwards — you  beard 


them  say  "clear  the  way;"  what  did  you  do 
then  ?  Tlie  boy  who   was  with  me  he  says  : — 

"  let's  go  up  there,"  and  I  said  "  no  let's  shoot 
on,"  and  by  and  by  we  heard  them  say  "  kill 
him "  and  by  and  by  the  pistol  went  off,  and  1 
went  on  up  there.  You  weut  up  there  when 

you  heard  the  pistol  ?  Yes,  sir.  But  not  be- 
fore? No,  sir.  Did  you  go  up  just  as  soou 
as  the  pistol  shot?         Yes,  sir.  Did  you  go 

right  into  the  crowd  ?  Not  right  in  the  midst 
of  the  crowd,  because  he  was  laying  about  three 
feet  from  the  side  walk.  Who  did  you  see 
when  you  went  up,  that  you  knew?  I  saw 
Monk'Jnlia,  that  was  one  I  saw,  and  I  saw  Mr. 
McDonald,  and  I  saw  my  brother  and  Jim  Done. 
What  is  your  brother's  name  .'  Rufus  Smith. 

Did  you  see  Captain  Tolar  there  at  all  ?  No, 

sir;    I  never  saw    him.  Did   you    say    you 

went  right  up  to  Archy  Beebee  as  soon  as  the 
pistol  was  fired?  Yes,  sir.  And  I  saw  Mr. 
Wemyss  getting  up,  he  fell  when  the  negro  was 
shot,  I  am  told.  You  must  now  tell  us  what 
you  were  told,  just  what  you  saw  ;  when  you  got 
there  Archy  was  dead,  and  you  tound  Air.  We- 
myss getting  up  ?  Yes,  sir.  What  was  Monk 
Julia  doing  when  you  saw  him  ?  He  was  jaw- 
ing and  rearing,  that  \va3  all  I  know  about  it. 
How  near  was  he  standing  to  Archy?  About 
as  close  as  I  am  to  you  (about  eight  feet.)  You 
say  he  was  rearing  about  there?  Y'es,  sir,  I 
had  heard  him  say  "before  they  carried  him  up,  if 
they  brought  him  out  he  would  be  a  dead  man,  if 
any  one  would  join  him  he  would  lead  the  way. 
When  was  that  ?  In  the  morning  before  Archy 
was  brought.  Where  did  you  hear  him  say 
that  ?  At  the  corner  of  the  market  '  house. 
Did  Monk  have  a  pistol  when  he  was  rearing  aud 
roaring  about  so  ?  I  never  saw  no  pistol,  sir. 
See  no  stick?  No,  sir.  Any  knife?  I  saw 
a  knife  in  his  hands.  What  was  he  saving? 
He  said  he  ought  to  be  dead,  and  he  would  cut 
his  throat,  he  would,  and  if  anybodj'  would  join 
him  he  would  lead  the  way.  He  didn't  say  that 
after  he  was  shot?  He  said  that  before,  and  he 
said  it  after  he  was  shot.  Did  you  hear  anybody 
say  anything  in  the  crowd  cry  out  who  killed 
him?  Yes,  sir.  When  was  that,  when  you 
first  got  in  the  crowd  after  the  pistol  fired  ?  Yes, 
sir.  Directly  after.  Yes,  sir,  as  soon  as  the 
pistol  fired  I  ran  ri^ht  up  there,  aud  they  all  hol- 
lered out,  "Tolar,  Tolar  shot  him."  Did  you 
hear  several  people  say  that?  Yes,  sir,  I  heard 
a  heap  of  people  say  that,  and  I  asked  my  brother 
who  shot  him,  and  my  brother  said  Tolar.  Your 
brother  was  in  the  crowd  when  you  got  up 
there  ?  Yes,  sir.  You  must  not  tell  what 
anybody  said — you  heard  several  persons  cry  out 
Tolar  shot  him.  Yes,  sir.  And  that  was 
right  straight  after  the  pistol  was  shot  ?  Y"es, 
sir. 

Cross-examination  by  the  Counsel  for  the  ac- 
cused : 

You  live  in  Fayetteville,  George?  Yes,  sir. 
Lived  there  all  your  life?  Yes,  sir,  I  lived  up 
on  Hay  Mount  Hill  till  we  moved  down  tliere. 
You  Avcre  playing  marbles  that  day  ?  Yes,  sir. 
W^here?  There  are  at  J.  B.  Davis'  corner. 
Y'ou  didn't  see  Archy  when  he  came  out  of  the 
market  house?  No,  sir,  I  was  still  shooting 
when  they  hallowed  "clear  the  way."  You 
were  shooting  yourself?  Yes,  sir.  How 
many  of  you  were  playing  ?  Only  two  of  us. 
You  kept  on  playing'  Yes,  sir,  we  played  on 
until  the  time  they  shot  the  pistol  ?  You  heard 
them  say  "shoot,  shoot?"  Yes,  sir,  we  heard 
them  cry  "just  clear  the  way,"  and  we  heard 
them  holler  "shoot  him,  shoot  him!"  and  then 
we  heard  him  fire  the  pistol,  and  then  we  run  up 
and  saw  Archy  laying  there,  and  ^^'e  heard  them 
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all  hollow  out  "Tolar."  Did  you  see  Captain 
Tolar?  No,  sir,  I  could  not  sue  bini.  You 
know  him,  don't  you.'  No,  sir,  I  never  saw 
him  before  in  my  liic.  Was  he  in  the  crowd 
■when  you  lieard  them  say  "Tolar?"  I  never 
saw  him,  sir,  I  know  don't  know  anything- 
about  that,  sir.  Well,  George,  when  they  cried 
shoot  riim,  it  didn't  scare  yoa,  did  it  ?  Yes.  sir. 
it  scared  me  a  heap,  that  was  tlie  reason  I  did  not 
go  right,  up   there.  You   would   not  go   there 

when  they  said  "shoot."  No,  sir.  After 
thev  shot,  you  went  there  ?  Yes,  sir.  Did 
you  pro  right  straight  there  ?  Yes,  sir.  I  went 
up  there  ag  soon  as  the  pistol  fired.  Did  vou 
take  up  your  marbles  before  you  went?  Yes, 
sir.  liow  mnny  maibles  did  you  have  down  that 
day  in  the  ring  ?  On.s  belonged  to  me  anti  oue 
to'the  other  bov.  Did  you  and  he  have  any  dis- 
pute about  the  marbles  before  you  went?  No, 
sir.  You  ^^ot  yours,  and  he  got  h's  ?  He  had 
mine.  I)id  ynu  ma':?e  him  give  them  up  before 
you  went?  No,  sir,  he  had  won  them.  There 
was  nothing  further  to  be  done  about  that,  he  had 
your  marbles  and  his  own,  and  you  and  he  had  no 
settlement  to  m;ike  about  the  marbles?  No,  sir. 
Did  you  hear  them  cry  "Tolar,  Tolar  !"  before  you 
went  over  ths  street?  .lu^t  as  soon  as  I  got 
across  the  street.  You  didn't  hear  Tolar's  name 
mentioned  at  all  after  you  yot  across  the  street? 
No.  sir-  How  far  from  the  edge  of  the  pavement 
did  you  say  Archy  was  lying  when  you  got  there? 
About  eight  feet.  Y'ou  mean  in  the  street? 
Y'es,  sir.  You  know  what  you  mean  by  the 
pavement.         That  bi  ick  wall.  From  the  eige 

of  the  pavement  you  say  he  was  Iving  about  eight 
feet  ?  .     Y'es,  sir.  Which  way  was  his  head — 

towards  the  wail,  or  towards  the'edge  of  the  pave- 
ment? Towards  the  wall  of  the  market  housa. 
How  far  was  he  lying  from  the  corner  of  the  pave- 
ment? I  never  noticed  to  see  how  far  he  lay 
from  the  corner.  Di'i  you  notice  whereabouts 
he  was  lying?  Do  you  know  the  arches  theie, 
how  man3-  arches  are  tiiere  at  that  side  of  ihema'- 
ket  house,  do  you  know?  Them  round  placws? 
Yes.  Two  or  three  on  one  side  I  believe.  There 
are   three?  I  never   took   no    notice.         You 

didn't  notice  how  he  was  lying,  whether  he  was 
lying  in  one  of  t'le  arches  or  not?  He  was  not 
lying  in  one  of  them.  Was  he  lying  with  his 
Lead  next  to  the  a;ch,  or  next  to  the  brick  wall? 
Next  to  the  brick  wall.  The  wall  towards  the 
corner  of  the  market  house,  or  the  wall  that  is  be- 
tween the  two  arches  ?  The  wall  next  to  the 
coiner.  His  head  was  Iving,  if  I  understand 
you  now,  next  to  the  wall,  at  the  cornfir  of  the 
market  house.''  Yes,  sir.  Y'ou  say  that  Mr. 
Wpmyss  was  getting  up  alter  you  got  there  ?  He 
was  getting  up  v.dien  I  was  running  across  the 
Street.  Was  there  auy  crowd  around  Archy  and 
Mr.  Weuivss,  when  vou  got  up  there  ?  Ye^,  fir, 
right  sm.art  of  people.  When  did  you  first  see 
Arcny— licw  near  did  vou  have  to  get  to  him  be- 
tore  you  snw  him?  I  had  to  get  about  as  close 
as  from  hereto  you.  (about  twelve  feet),  and  I 
could  just  see  through  the  men's  legs.  Then  1 
ran  up  there,  and  I  saw  him  'then,  when  I  fiot  a.s 
close  as  I  could.  How  long  did  you  stay  there? 
I  stayed  there  about  ten  minutes,  and  then  I  went 
on  home.  My  bucket  was  under  the  pump  then  get- 
ting i^ome  water.  I  went  up  t'ncre  and  stayed  about 
ten  minutes,  and  when  1  went  back  arid  found 
lua  had  been  to  the  pump,  and  sat  ii\j  bucket 
under  there.  Did  you  go  u\t  the  street  to  get 
water  ?  No,  sir,  I  had  been  shooting  there,  and 
ma  bad  brung  the  bucket  there  to  me,  and  hallow- 
ed to  me  to  come  on,  and  I  told  her  as  soon  as  I 
got  my  marbles  back  I  would,  and  she  sot  it 
under  there  and  wont  on  home.  Was  that  after 
Archy  was  shot?         That  was  before.        Was 


Archy  de:id  when  you  got  there?  Yes,  sir,  he 
was  dead  ;  I  sav.'him  open  his  eyes  and  shut  them, 
lie  was  not  dead  then  y  Not  exactly  quite  dead. 
He  rolled  his  eyes  back?  Yes,  sir.  Was  it 
after  that  or  bclore  you  heard  them  say  "  Tolar 
shot  him  ?"  Just  after  the  pistol  fired,  when  I 
was  running  across  the  street.  As  you  ran 
across  the  street?  Yes,  sir.  When  you  got 
there  Archy  was  not  quite  dead?  No,  sir.  He 
rolled  his  eyes  back  once  or  twice?  Yes,  sir. 
And  you  saw  Mr.  Wemyss  getting  up  then  ? 
Yes,  sir,  I  saw  him  getting  tip.  About  the  time 
you  heard  them  cry  Tolar  you  saw  Mr.  Wemyss 
get  up  ?        Y'^es,  sir.  Where  abouts  was  Mr. 

Wcm3'ss,  just  where  Archy  was  shot  ?  Yes,  sir, 
Archy  I  believe  was  hitched  to  Mr.  Wemyss 
thumb;  he  had  hold  of  Archy's  hand,  or  some- 
thing that  w.as  around  Archy's  hand.  Which 
hand,  the  right  or  left?  I  don't  know,  sir, 
which  hand  it  was.  You,  think,  George,  he 
had  hold  of  him  when  he  got  there?  No,  sir, 
he  didn't  have  hold  of  him  when  I  got  there; 
when  I  was  running  across  the  street.  When 
you  saw  M'-.  Wemyss  get  up  ?  Yes,  sir.  You 
think  he  had  hold  ot  him  then  ?  Yes,  sir.  Was 
tlierc  a  large  crowd  around  himvrheii  he  was  get- 
ting up  .'  Yes,  sir,  a  tolerable  large  crowd. 
Yet  you  could  see.?  Yes,  sir.  You  had  no 
trouble  in  seeing?  No,  sir.  Do  you  know 
Mr.  McDuffie  ?  Yes,  sir,  I  have  seen  him  at 
our  house  often.  Was  he  there  when  you  got 
there?  I  don't  know,  sir,  he  might  have  been 
at  the  further  end  of  the  crowd,  I  never  saw  him. 
Y'^ou  didn't  see  him  at  Archy  when  you  got  there? 
No,  sir.  Who  did  you  see  ?  I  saw  Monk 
Julia,  and  my  brother,  and  ■llm  Done.  You 
say  you  didn't  see  Dr.  McDuffie  there  at  all? 
No,  sir,  I  never  saw  him.  Yoii  don't  recollect 
seeing  him  there  that  day  ?        No,  sir. 

Re-direct  examination  by  the  Counsel  for  the 
prosecution. 

George,  when  yoa  stopped  playing  marbles  you 
went  right  straight  over  to  the  crowd  ?  Yes,  sir, 
as  soon  as  the  pistol  went  ofl  I  started  right  off. 
Didn't  you  stop  to  pick  up  your  marbles  ?  Yes, 
sir.  That  was  all  you  did  ?  Y'es,  sir.  As 
soon  as  the  pistol  tired,  you  picked  up  your  mar- 
bles and  went  right  over  ?  Yes,  sir.  When 
was  it  you  saw  Mr.  Wemyss,  before  you  got  over 
there  ?  Yes,  sir.  Y'ou  saw  Mr.  Wemyss  get 
up  ?  Yes,  sir.  How  did  j'ou  see,  over  the 
heads  of  the  crowd?  No,  sir,  through  the  legs. 
Y'ou  were  not  so  tall  as  some,  and  could  see  be- 
tween their  legs  ?  Yes,  sir.  ^  Y'ou  saw  him 
getting  up  before  you  got  there?  ies,sir.  When 
was  it  you  heard  this  cry  of  "Tolar  Tolar,"  before 
you  sa'>v  3Ir.  Wemyss  ?  I  heard  them  hol- 
low that  just  as  I  started  across  the  street. 
What  was  it  they  .said ;  the  people  were  crying 
out  how?  they  hollowed  "Tolar!  Tolar 
shot  him  !  "  Did  they  just  say  Tolar's  name, 
oy  Tolar  shot  him  ?  Tolar  shot  him,  was  all 
they  said.  You  don't  know  Mr.  Tolar  now  ? 
I  saw  him  to-day  when  he  was  speaking  to  pa, 
and  pa  told  me  that  -was  ^Ir.  Tolar.  That 
was  the  first  time  you  ever  knew  him  ?  \  es, 
sir.  You  didn't  know  him  that  day  ?  No, 
sir.  You  would  not  have  kuowni  him  if  you 
had  seen  him  that  day,  would  you '?  No,  sir. 
You  know  Dr.  McDuffie  ?  Yes,  sir.  He 
comes  to  see  people  at  your  hoitse  when  they 
are  sick  ?  Yes,  sir.  You  didn't  see  him 
there  that  day,  that  you  remember,  at  all? 
No,  sir. 

Rufus  Smith,  a  -witness  for  the  prosecution, 
was  called. 
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Questioned  by  the  Coimsel  for  the  prosecu- 
tion: 

I  low  old  are  you,  Rufus  ?  Ten  years  old. 
Do  you  <;o  to  school  when  you  are  at  home  ? 
Yes,  sir.  Have  you  been  to  Sunday  school? 
Yes,  sir.  You  know  what  hocoines  of  bad 

boys  who  tell  lies  V  Yes,  sir.  What  does 
the  Sunday  school  teacher  toll  you  about  that? 
I  would  go  to  hell,  sir.  And  do  you  know 

what  will  happen  to  you  if  you  tell  a  lie  when 
you  are  swoi'n ;  do  you  know  it  is  worse  than 
at  any  other  time  ?         Yes,  sir. 

It  is  a  greater  sin  to  tell  a  lie  when  you  arc 
sworn  on  the  Bible  than  it  is  to  tell  a  lie  at  an^' 
other  time,  because  you  g-et  men  into  trouble 
by  it. 

Do  you  know  what  will  be  done  to  you  if 
you  swear  to  a  lie  here   to-day  ?  Yes,  sir. 

What?  Be  put  in  jail.  You  will  be  jjun- 
ished  in  some  way  if  we  find  it  out ;  don't  you 
think  God  will  punish  you  hereafter  ?  Yes, 
sir.  You  have  been  taught  there  is  a  God, 

havn't  you  ?  Yes,  sir.        And  you  know  it 

is  a  sin  to  tell  a  lie  ?  Yes,  sir.  And  more 
of  a  sin  to  swear  to  a  lie  ?         Yes,  sii'. 

The  Commission  was  satisfied  that  the  youth 
understood  the  nature  of  an  oath ;  whereupon 

Rufus  Smith,  a  witness  for  the  prosecution, 
having  first  been  duly  sworn,  testified  as  fol- 
lows : 

Questioned  by  the  Counsel  for  the  prosecu- 
tion. 

What  is    your  name?  Rufus   Smith. 

AVhcre  do  you  reside,  Eufus,  in  what  town  ? 
In  Fayetteville.  Do  you  remember  the  day 
that  Archy   Beebee   was  killed?  No,  sir. 

Do  j'ou  remember  there  was  such  a  man  as 
Archy  Beebee  killed  in  Fayetteville  ?  Yes,  sir. 
AVere  yon  in  Fayetteville  when  it  happened  ?  Yes, 
sir.  Were  you  at  the  market  huuse  that  day  ? 
Yes,  sir.  When  did  you  first  see  Arctty  that 
day  ?  I  seen  him  at  the  guard  house.  You 
saw  him  at  the  guanl  liousc?  Yes,  sir.  Early 
ill  the  morning?  No,  sir.  When  they  were 
bringing  him  up  to  the  market  house  ?  Yes, 
sir.  Did  30U  go  along  uj)  to  the  guardhouse 
with  him  ?  No,  sir.  I  was  coming  from  din- 
ner and  I  saw  tlicni  take  him  out.  Were  you 
coming  n\)  towards  the  market  house  ?  Yes, 
sir,  and  when  I  got  along  by  the  guard  house  I 
.saw  thcni  bringing  him  out.  Did  you  go  on 
then  up  to  the  market  house  ?  Yes,  sir.  Did 
Archy  go  up  there  too  ?  Yes,  sir.  Wci'e  you 
up  to  the  market  house  when  Archy  went  up 
stairs  ?  Yes,  sir.  Did  you  go  up  st;iirs  too? 
No,  sir.  Dill  you  try  ?  I  went  to  the  steps, 
and  they  told  me  to  go  do^\Ti.  Where  (Ud  you 
go,  when  Archy  went  u])  stairs  ?  I  was  sitting 
t>n  one  of  them  benches  ?  Which  bench,  were 
you  sitting  on  ?  One  of  them  benches  close 
by  old  aunty  Ben's.  How  long  did  )'ou  sit  there, 
do  you  know?  No,  sir.  Was  there  any 
body  in  the  market  house  while  you  were  sittiiig 
there  ?         Yes,    sir.  How    msmy  people,  do 

you  recollect  ?  A  heap  of  them.  Did  you 
see  anybody  there  you  knew  ?  Tcs,  sir.  Who 
did  you  see,  that  you  knew  ?  Mi-.  McDonald 
and  Jim  Done,  and  a  hea])cf  people.  Was  there 
any  body  else,  that  you  can  tell  us  of  that  you 
knew?    any   other  l>oys ?         No,  sir.         Were 


you  sitting  still  on  that  bench  ?  Yes,  sir.  Did 
you  stay  on  the  bench  until  Archy  came  down  ? 
Yes,  sir.  "^''ou  stayed  there  until  Archy  came 
out  to  come  down  ?  Yes,  sir.  Did  you  see 
the  lady  tliere  that  day,  thrtt  Archy  had  been  try- 
ing to  do  something  w  rong  to  ?  Yes,  sir,  I 
seen  her,  when  she  went  up  stairs.  Did  you  sec 
her  when  she  came  down  ?  No,  sir.  Y'ou 
didn't  see  her  when  she  came  down  ?  No,  sir. 
How  did  she  come  there,  did  she  walk,  or  come  in 
the  carriage  ?  She  como  in  a  carri.igc,  Y'ou 
saw  her  go  up  stairs  ?  Yes,  sir,  her  luul  her 
mother.  You  didn't  see  them  conic  down  ? 
No,  sir.  Y''ou  stayed  on  that  bench  until  Archy 
came  down?  Yes,  sir.  Did  you  hear  any- 
body talkuig  in  the  market  house,  while  Archy 
was  up  staii-^  ?  No,  sir,  I  heard  them  talking 
but  I  could  not  get  what  they  said.  I'coplc 
were  talking  about,  were  they  ?  Y'es,  sir.  Y'ou 
don't  remend)er  wliat  anybody  said  ?  No,  sir. 
"When  Archy  came  down  stairs  did  you  see  him 
come  ?  Y'es,  sir.  Were  you  still  sitting  on 
the  bench,  when  he  come  down  ?  When  I  found 
out  he  was  coming  down  I  went  to  where  he  was 
coming  down.  l''ou  went  to  the  foot  of  th. 
steps  ?  Yes,  sir.  Who  was  with  him  ?  Air. 
Wemyss.  Anybody  else?  No,  sir.  No 
one  else  ?  No,  sir.  Wemyss  the  only  man 
who  was  with  liim  ?  Y'es,  sir,  the  onlv  man  I 
saw.  Do  you  mean  he  is  the  oidy  man  who 
was  with  him  that  you  knew,  or  that  there  were 
others  there  that  you  didn't  know  ?  He  was 
the  on]}'  man  I  saw,  I  don't  know  whether  there 
was  any  more  there  or  not,  because  I  wag  only  on 
one  side  of  him.  Did  Mr.  "Wemyss  have  hold  of 
Archy  ?  Yes,  sir.  How  did  he  have  hold  of 
him  ?  He  had  hold  of  hun  some  how.  Y'ou 
don't  know  how  ?  No,  sir.  Did  anybody  do 
anything  to  Archy  while  he  was  commg  down  the 
stairs,  or  iditcr  he  got  dovai  ?  He  got  down  and 
then  the  man  shot  him.  Did  the  man  shoot 
him  inside  of  the  market  house  ?  No,  sir,  right 
there  on  the  pavement.  Did  you  see  anything 
done  to  h.ira  in  the  market  house ,  while  he  ^^  as 
passing  fi-om  the  steps  to  go  outside  on  the  pave- 
ment? No,  SU-.  Y'ou  were  m  there  were 
you  ?  Yes,  sir,  Did  }ou  go  out  of  tlie  open- 
ing in  front  of  the  market  house,  when  Archj- 
went  out?        Y'es,   su-.  The  san-.c  tune  he 

was  going  out  ?  Yes,  sir.  What  happened 
after  you  went  out  there  ?  The  man  shot  him. 
Did  you  see  the  man  wiio  shot  Arrhy?  Y'es, 
sir.  Did  you  know  who  lie  was  ?  Y'cs,  sir. 
Y'ou  saw  him  ?  Y'es,  sir.  Do  you  see  him  in 
the  court  now  ?  Y'es,  sii*.  "Where  is  he  ? 
Y'onder  he  is,  ^^ith  spectacles  on.  Is  that  the 
man?  Yes,  sir.  Did  he  have  the  spectacles 
on  that  day  ?  I  don't  know  sir.  "What  is  the 
man's  name  ?  ^[r.  Tolar,  thty  told  me  his  name 
was.  Who  told  you  so?  The  people  there 
did.  Do  you  see  anything  about  that  man  now, 
that  you  saw  that  day,  that  makes  you  know  it  is 
he  ?  No,  sir,  (xeorge  told  me  he  had  a  little 
black  spot  on  his  face — Geoi'gc — no  Kufcy  told 
me — Eitfus — no  George  told  me  so.  Did  you 
see  that  little  black  spot  on  his  face  that  day  ? 
No,  sir,  I  never  seed  it.  You  must  not  tell 
Avhat  anybody  told  you — you  must  tell  wiiat  30U 
saw,  yon  saw  the  man  shoot  the  negro  ?  Y'es, 
sir.         Did  folks  tell  vou  there  right  then  who  it 
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was  y  Yes,  sir.  Who  ilid  they  say  it  was  ? 
Tolar.  Was  that  jjs^t  after  the  shooting? 
Yes,  sir,  t!ic  lx)ys  all  tolil  me  it  was  Tolar. 
What  became  of  the  man  that  shot,  after 
he  tired  the  pistol?  I  don't  know  sir.  You 
don't  kuo'.v  v.liere  he  \\ent  to ?  No,  sir. 
Did  yon  see  what  he  did  with  the  pistol? 
yes,  sir,  I  thoug-hthe  put  it  in  his  left  sleeve.  You 
think  he  ]"iut  it  in  hin  sleeve  after  he  iiral  it  ? 
Yes,  sir.  Didn't  it  scare  you  when  the  pistol 
went  oir  ?  Yes,  sir.  Did  you  run  away  ? 
iSTo,  sir,  I  stayed  there  a  while,  smd  then  I  M-ent 
on  hack  home.  Did  you  see  your  brother  George 
there  that  day?  No,  sh-,  he  was  not  there,  he 
was  down  shootinui;  marbles,  with  another  bo_y. 
Did  you  see  hiai  after  the  pistol  was  shot?  Yes, 
sir.  Where  were  you  standing,  when  the  pis- 
tol was  shot  ?  I  was  standing  with  my  back  to- 
wards my  home.  Were  you  standing  on  the  same 
side  of  the  market  house  that  you  came  out  of  ? 
No,  sir.  Which  side  of  the   market  house 

were  you  standing  on  ?  On  the  side  towards 
my  home.  Do  yon  Icnow  what  street  your 

home  is  on  ?  No,  sir,  pap  told  me  in  yonder, 
but  I  forgot.  Is  it  the  same  street  that  the 

guard  house  is  on  V  Yes,  sir.  You  were 

standing  on  that  side  of  the  market  house  to- 
wards the  market  house  ?  My  back  was  to- 
wards my  bouse,  'and  my  face  towards  the 
black  man.  Did  you  see  him  when  he  fell  ? 
Yes,  sir.  Did  you  go  uj)  and  look  at  him  ? 
No,  sir,  I  never  went  up  to  look  -at  him ;  the 
men  told  me  not  to  go  there  ;  and  then  I  was 
about  two  feet  from  him,  and  I  looked  at  him 
though;  I  seen  him.  Who  told  yos  not  to 
go  up  to  him  ?  Mr.  McDonald.  What 
did  he  tell  yoit  not  to  go  up  to  him  for  ?  He 
told  me  not  to  say  anything  about  it.  He 
told  you  not  to  say  anything  about  it  ?  Yes, 
sir.  Did  you  saj'  anything  about  it  ?  No, 
fiir,  I  said  it  all  before  he  told  me.  What 
did  you  say  ?  I  told  the  people  that  Tolar 
nhot  him.  You  said  that  ?  Yes,  sir.  You 
were  one  of  the  people  who  were  saying  that 
in  the  crowd  that  day  ?  No,  sir.  the  boys  all 
around  there  asked  who  shot  him  and  I  said 
Tolar.  And  then  Mr.  ]\IcDonald  told  you  to 
say  nothing  about  it  ?  Yes,  sir.  Did  you 
tell  any  body  since  ?  No,  sir,  no  body  except 
my  mammy.  And  you  saw  the  man  when 
he  fired  the  pistol?  Yea,  sir.  What  sort 
ot  a  man  was  he,  a  short  man  era  tall  man? 
A  tall  man,  taller  than  pa. 

Gro.ss-cxarnination  by  the  Counsel  for  the 
accused : 

Ruf  us,  do  you  know  me  ?  No,  sir.  I 

live  at  Favetteville  with  you;  I  want  to 
talk  with  you  a  little  about  this  matter,  and 
don't  get  scared,  no  body  is  going  to  hurt,  you ; 
where  had  you  been  that  day  before  you  went 
to  the  market  house  ?  I  had  been  no  where 
but  home.  You  came  from  home  up  to  the 

market  house  ?  Yes,  sir.  Do  you  know 

a  good  many  i;eople  in  Fayetteville,  Rufus? 
I  know  some,  but  I  don't  know  many;  I 
know  .some  boys.  Do  you  know  little  Willie 
Porter  ?  Yes,  sir,  and  he  told  me  it  was 

Tolar;  him  and  a  whole  heap  more  boy.s.  Have 
you  seen  Willie  lately  ?  Yes.  sir,  I  seen  him 
a   little  while  before    T  left  home ;   I  seen  him 


down  there  to  the  guard  house,  by  them  old 
barrels  of  white  lime.  Did  he  have  a  littls 

talk  with  you  ?  '  No,  sir,  he  never  had  a  talk 
\vith  me.  He  told  you  he  had  been  up  here 
to  Raleigh,  did  he  ?  Yes,  sir,  he  came  to 

my  house  the  morning  before  he  come,  and  told 
me  he  was  going ;  he  said  they  sent  after  him, 
and  said  his  dad  wrote  a  letter  telling  not  to 
let  him  go.  So  he  came  to  see  you  the  morn- 
ing before  he  came  oif  ?  Yes.  sir.  And 
then  after  he  got  back,  you  saw  him  up  there 
about  the  lime  ban-els  by  the  guard  house.  ? 
Yes,  sir.  And  you  and  Willie  just  talked 
this  matter  over ;  I  suppose  you  told  Willia 
what  you  knew  about  it,  didn't  you  ?  No, 
Gir,  I  told  him  one  day  that  Tolar  shot  tho 
man,  and  he  said  yen,  and  then  he  told  me  ho 
was  going  to  go  to  the  trial ;  I  told  him  not  to 
tell  nothing  on  me  (crying).  Smce  Willio 
got  back  from  Raleig-h,  and  you  and  he  had 
that  tallv  out  there  by  the  old  lime  barrels,  at 
the  guard  house,  Willie  told  you  what  he  had 
said  up  here  in  Raleigh,  did  he  ?  He  told 
me  that  Tolar  done  it.  Did  he  tell  you  they 
brought  him  up  in  a  nice  place  like  this  ?  No, 
sir,  he  never  told  me  nothing  about  this.  Did 
he  tell  you  about  any  of  these  gentlemen  that 
you  would  see  here,  dressed  up  in  uniform  ? 
No,  sir,  he  never  told  me  nothing  about  them. 
Did  he  tell  you  about  swearing,  that  you  would 
have  to  swear  to  things  when  you  came  up 
here  ?  No,  sir,  he  never  told  me  nothing 
about  that.  He  just  told  you  what  he  had 
said  while  he  was  up  here  ?  Yes,  sir.  Did 
he  tell  you  you  must  tell  the  same  tale  that  he 
told  ?  No,  sir,  he  never  told  me  anything 
about  that.  Rufus,  you  say  you  knew  Capt. 
Tolar  that  day  ?  No,  sir,  I  never  knew  him 
that  day;  the  boys  just  told  me  it  was  him. 
When  you  saw  him  use  the  pistol  you  didn't 
know  who  he  was  ?  No,  sir.  Just  now 
when  you  came  up  here  in  this  room  you  didn't 
know  him  then  till  your  father  pointed  him 
out  to  you  ?  Yes,  sir,  I  did  know  him ;  I 
knowed  the  man,  and  I  asked  pa  if  that  was 
Tolar,  and  he  told  me  yes ;  I  knowed  the  man 
and  showed  pa  the  man  and  asked  him  if  it 
was  Tolar. 

(Witness  exhibits  much  agitation  and  retires 
for  a  few  moments. ) 

Cross-examination  resumed: 

I  believe  you  told  me  you  didn't  know  Mr. 
Tolar  that  day  ?  "N  o,  sir.  Had  you  never 
seen  him  before  that  day,  that  you  remember  ? 
I  don't  know,  sir,  whether  1  ever  seen  him  or 
not.  How  long  after  that  before  you  saw 

Mr.  Tolar,  to  know  him  ?  To-day  is  tho 

second  time  I  ever  seed   him.  To-day  is 

the  first  time  after  the  shooting  that  you  saw 
Mr.  Tolar,  to  know  him  ?  Yes,  sir.  When 
you  were  sitting  over  there,  just  before  you 
went  into  that  little  room,  you  and  your  father 
and  your  little  brother,  George,  you  asked 
your  father  which  one. was  Capt.  Tolar  ?  No, 
sir,  I  showed  him  that  man  and  asked  him  if 
that  was  Tolar,  and  he  told  me  it  was.  When 
these  soldiers  were  bringing  C!apt.  Tolar  and 
the  others  up  here,  .y 01'.  and  your  father  and 
your  little  brother,  George,  met  them  on  the 
street,    didn't   you  ?  Yes,    sir.  AnA 
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your    father  shook  hands  with  Capt.   Tolar? 
/  doji't   know  wJiethcr    Ik;    done    that  or  not  ? 
He  just  spoke  to  him  ?        1  don't  ktiow  whether 
he  spoUe  to  him   or  doI.        Was  th:U  the  time  I 
your  lather  1  old  you  it  was  Capt.  Tolar.        No.! 
sir.        How  conic   you  to  iisk  your    fnthcr,  alter  I 
YOU  got  up  here  it   that  was  not  C.'aptain  Tolar?  1 
i  had  been  tiic   man  and  I   asked    pa  it  that  wan 
Tolar  60  that  I   eould  tell.         Kuf'u.s,   you   thiuk  | 
that  Capt.  Tolar  didn't  have   bpectacles  on  tliat 
dayV        I   don't  know,   sir;  whether  he  did  or 
not— I  never  .seed.        That  black  speck  under  liib 
eye,  did  you  notice  that,  that  day  ?*      No,  sir  ;    I 
never  seed  it— a  boy  aslied  nie,    who  is  that  man, 
that  Phot  him,  and  I    said   Tolar,   and   lio  .?aid. 
'*  don't  you  see  tliat   blKck  speck  under' his  eye?" 
and  1  baid  no.  That  was   what  the  boy   told 

youV         The  boys  all  told  me  that.  Itufus, 

were  you  siandinji;  in  front  of  Capt.  Tolar,  or  be- 
hind him,  when  he  shot  ?  I  was  not  staudino: 
in  front  of  him.  Yon  were  standing  behind 
liim  y  No,  sir.  Which  side  of  him  were  you 
standing?  I  was  standijig  with  my  b:ick  to- 
wards my  house.  Were  you  out  on  the  jklvc 
mentV  Yes,  sir.  That  pavement  where 
Areliy  fell  ?  Yes,  sir.  And  had  your  face 
down  towards  the  guard  house,  and  towards  your 
mother's  house?  Yes,  sii'.  Were  you  look- 
ing right  at  Arehy  when  he  was  shot  ?  Yes, 
bir.  Were  you  close  down  by  the  corner  of  the 
market  house  ?  I  was  about  two  yards  from 
the  corner  of  it.  How  far  was  Capt.  Tolar  ofi" 
from  Archy  when  he  sliothim?  About  two 
yards  I  reckon.  Was  Archy  between  you  and 
"Ca|)t.  Tolar  ?  No,  sir.  Were  you  nearer  to 
Capt.  Tolar,  or  near  to  Archy  V  I  was  a  little 
bit  closer  to  Arcliy.  And  you  had  your  back 
down  towaixls  home?  Yes,  sir.  (crying.) 
Rufus,  did  you  see  Capt.  Tolar,  when  he  came  up 
to  that  place,  where  he  was  standing  when  he 
shot  him?  No  sir.  He  v/as  standing  there 
when  you  lirst  saw  him  ?  Yes,  sir.  Did  you 
!-ee  where  he  get  the  pistol  from  ?  I  don't  know 
whether  I  seen  it  or  not,  I  thought  he  took  it  out 
of  his  sleeve.  Which  sleeve, "his  right  or  left? 
His  left  I  thought,  I  don't  know  whether  it  was 
or  not ;  I  dont  know  whether  it  was  his  right  or 
left— I  can't  tell  anybody  elses,  I  can  tell  my  own. 
You  can't  tell  any  one  elses  right  hand  ?  So. 
sir,  not  without  they  tlirow  a  brick,  or  sometliing 
80  that  I  can  see.  Did  yon  notice  whether 
Tolar  had  his  pistol  in  his  "right  hand  or  left  ? 
^o,  sir.  Did  you  notice  what  sort  ot  a  pistol 
it  was?  No.  sir.  You  don't  know  v.'hcther 
it  was  a  small  or  large  one?  No,  sir  It  was 
not  a  gun  though?  No,  sir.  About  how 
near  did  Capt.  Tolar  pnt  the  pistol  to  Archy's 
head  ?  I  don't  know,  sir.  Hew  far  was  Capt. 
Tolar  from  Arehy  at  the  time  he  shot ;  as  far  as 
from  you  to  me?  Not  as  I  know  of.  How  far 
far  do  you  think  he  wfts'-'  About  two  yards.  Can't 
you  point  to  somebody  that  is  sitting  around 
yon  about  the  same  distaoce  trom  you  ?  No,  sir. 
Can't  you  point  to  some  of  them?  No,  sir. 
I  don't  want  you  to  tell  what  you  don't  know ;  I 
just  want  you  to  tell  wL-v t  you  saw  ?  I  told  you 
all  I  know  about  it.  I  know  j'ouhave,  you  and 
I  know  all  about  it,  bitt  these  "gentlemen  don't 
know,  and  you  have  to  tell  it  to  them.  Rufus, 
can  you  show  some  gentleman  here  that  is  just 
ybout  the  same  distaiice  ott'  from  you  as  Captain 
Tolar  was,  at  the  time  he  shot  him?  No,  sir. 
Do  you  think  he  was  as  far  elT  as  that  gentleman  ? 
(about  forty  icet.)  I  think  he  was, 'but  I  don't 
know.  Did  you  notice  whether  Captain  Tolar 
was  standing  on  the  pavement  or  off,  at  the  lime 
he  was  shot  ?  Never  noticed  whether  he  was 
off  or  on.  You  know  that  great  big  place  thev 
call  an  arch  r        No,  sir.  I  dou"  t  know  it.        Tha't 


big  opening— great  big  door?  No,  sir,  I  don't 
know  it.  (Witness  is  shown  a  drawing  of  the 
market  house,  but  does  not  recognize  it. )  You 
can't  tell  whether  Mr.  Tolar  w^b  on  the  brick 
walk  aiound  the  market  house?  No,  sir,  I 
reckon  he  was  off.  How  many  were  there  be 
twcen  you  and  Mr.  Tolai'?  1  don't  know,  sir. 
VVere. there  any  ?  1  dou't  know,  sir,  whether 
there  was  any  or  not.  If  you  had  asked  ine 
the  tirst  time  1  might  have  told  jou  something 
about  it.  Rufus,  many  men  w(!rc  there  between 
Mr.  Tolar  a?id  Archy— do  you  remember  whether 
there  were  any?  Xo,  sir.  Did  you  iiear 
Captain  Tolar  say  anjffiing  before  he  shot  him  V 
No,  sir,  1  ne\er  heard  him  say  a  thing.  Did 
you  notice  wiiat  lie  had  on?  No,  sir.  Did 
you  notice  Vthirther  he  had  on  a  cloak  or  anything 
ui'Ound  hina  ?  No,  sir,  the  bo3's  pointed  me  to 
his  legs  and  fkce,  and  told  me  tiiat  was  Tolar, 
and  said  he  had  on  u  shawl.  What  boys  told 
you?  Jim  Done,  and  a  heap  of  them. "  Did 
"Willie  Porter  tell  you  that?  No,  sir.  Was 
Jim  Done  there  all  the  time  with  you?  Yes, 
sir.  Did  he  go  there  with  you?  No,  sir, 
when  I  went  uji  there  he  was  up  there.  And 
you  vrcre  with  him  all  the  time  you  were  there 
till  you  went  away?  \es,  sir.  _  What  part  ol 
the  market  house  did  you  and  Jim  Dave  stay 
about— under  the  market  ?  Ycf.  sir.  So 
from  the  time  you  got  there  until  you  went  away 
you  and  Jim  Done  stayed  under  the  market 
house  together?  Yes,  sir.  Jim  was  with 
you  all  tijc  time,  was  he  not  ?  Yes,  sir.  Wlial- 
were  you  and  Jim  doing,  were  you  playing? 
We  were  just  talking  together.  How  big  is 
Jim?  About  my  size,  but  he  is  a  little  older 
though.  He  was  eleven  when  I  was  nine. 
When  you  looked  iit  Captain  Tolar  and  saw  liim 
shoot,  did  yoti  sec  his  legs  ?  No,  sir,  not  when 
I  seed  him  shoot.  Did  you  see  his  face  ?  No, 
sir.  Did  you  see  his  hands  ?  Yes,  sir,  I  saw  his 
hands.  Do  you  know  Mr.  Sam  Pliillipsiu  Fay- 
etteville,  that  keeps  store  below  the  market 
house?  Yes,  sir.  Could  you  tell  at  that 
time  whether  it  Avae  Mr.  Tolar  or  Sam  Phillips 
shot?  Yes,  sir,  I  saw  it  was  Tolar,  I  never 
knowed  whether  it  was  Sam  Phillips,  I  don't 
know  whether  he  was  up  there.  Did  you  see 
Ar<hy  after  he  was  shot  ?  Yes,  sir,  he  was  ly- 
ing down  there  on  the  pavement.  Did  }"ou 
hear  anybody  saying  anything  about  him  w"hile 
he  was  lying  on  the  pavement?  I  heartl  some 
negroes  come  up  andsay  '  ])oor  fellow,  he  is  dead.' 
Were  you  .standing:  p:etty  close  to  him  then? 
Yes,  sir.  You  didn't  see  what  became  of  Capt. 
Toler  after  Archy  was  shot?  No.  sir.  So  all 
you  saw  about  it  was  you  juit  looked  there  and 
saw  Tolar  raise  up  the  pistol  and  shoot  him?  Yes, 
sir,  I  don't  know  any  more.  You  don't  know 
where  he  put  the  pistol  ?  No,  sir,  but  I  thou^bt 
he  put  it  iE  his  sleeve,  but  I  don't  know  whether 
he  did  or  not,  Rufus,  what  McDonald  was  that? 
James.  You  mean  Ihe  great  big  man  that  sells 
goods  at  auction  ?  Yts,  si''.  You  know  Jlr. 
McDonald  pietty  well?  Yes,  sir.  You  are 
certain  vou  saw  .^ti'.  McDonald  there  ?  Yes,  sir. 
What  wa.s  Jlr.  McDonald  doing  ?  He  told  me 
nit  to  take  and  tell  anybody.  You  're  certain 
that  was  Mr.  McDonald  are  you?  Yes,  sir,  ho 
was  with  me.  Did  you  notice  how  long  Mr. 
.McDonald  had  been  there  ?  You  just  saw  him 

about  the  time  of  the  shooting — you  didn't  .see 
him  b=l'ore?  Nj,  sir.  Was  it  before  or  after 
I  he  shooting  that  you  sa  w  him  ?  After.  You 
didn't  see  him  at  all  before  the  shooting  ?  No. 
sir.  I  don't  know  whether  I  seed  him  or  not ;  if 
1  did,  I  didn't  know  it.  How  long  alter  tbv. 
.•^booting  wa.s  it  ?  I  don't  know  any  more  abou-t 

it.        \Vas  it  a  thort,  or  long  time  '        1  can't  tsl' 
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the  time  of  day,  I  don't  know.  Was  it  while 
you    were   theio    on   the   ground  ?  No,    sir. 

Where  were  you  when  he  said  this  to  yon  ?  I 
was  standing  on  the  pavement. 

Ke-diiecf  examination  by  the  Counsel  for  the 
prosecution. 

Yi)u  know  Willie  Porter  ?  Yes,  sir.  After 
he  had  bei-Ti  up  here  to  say  what  he  had  to  say  i» 
thiij  case,  he  went  back  to  Fayetteville  ?  Yes, 
sir.  Hoiv  usany  times  have  you  seen  him  since 
he  went  back?  Once.  Did  he  come  to  eee 
you  ?  No.  sir.  Did  he  tell  yoa  what  he  had 
said  when  be  was  up  here  ?^  Xo,  sir.  I>id  he 
tell  you  what  he  had  said  \rben  he  was  up  here  ? 
.\o,  sir.  At  the  time  we  are  talkinjc  about  now. 
did  he  saj'  anything  to  you  about  Tolar's  havings 
,^hot  hita,  was  it  then  he  told  you  that  Tolar  shot 
him,  or  directly  after  he  was  shot  ?  He  told  me 
when  lie  come  to  my  house  bufore  be  left.  Did 
he  tell  you  after  he  came  back  from  here,  and  just 
before  you  came?  No,  sir.  You  didn't  talk  about 
it  then  ?  He  wfut  to  see  you  after  he  went  bad; 
from  here  ?  No,  sir.  Hid  he  talk  to  you  about 
what  he  had  said  up  here?  No, sir,  I  don't 
know  BO  more  about  it.  Have  you  seen  Willie 
Porter  since  he  was  down  here  to  Pialeigli  ?  Yes, 
sir.  Where  ?  I  saw-  him  at  the  guard  house, 
near  the  old  lime  barrels.  He  told  you  he  hatl 
been  up  here?  Yes,  sir.  Did  he  tell  you 
what  he  had  said,  when  he  had  been  here  ?  No, 
sir.  Right  away  after  Beebee  was  shot,  did  any- 
body tell  j'ou  who  it  was  that  shot  him  ?  Yes, 
&ir.  Did  you  iisk  who  it  was?  Yes,  sir. 
Did  you  s>=c  the  mau  who  shot  him,  and  ask  what 
that  man's  name  was?  Yes,  sir.  What  did 
they  tell  you  V  They  told  me  it  was  Toler. 
Did  some  of  them  then  speak  about  a  black  spot 
under  his  eye?  Yes,  sir,  Bud  Boehamy  aad 
Jim  Done  told  me  that  then. 

John  H.  Smith,  a  witness  for  the  prosecution, 
having  been  lirst  duly  sworn,  testified  as  follows  : 

Questioned  by  the  Counsel  lor  the  prosecution. 

"VVIuit  is  your  nan\e?  John  H.  Smith.  Do 
you  reside  in  Fayetteville  ?  Yes,  sir.  Were 
you  in  that  town  the  day  Archy  Beebee  was 
killed  ?  Yes,  sir.  Were  you  at  the  market 
house  tliat  day  ?  No,  sir.  Where  were  you, 
sir?  I  stood  on  the  cast  side  of  the  store 
door,— Mr.  Mitchell's  door,  on  the  south-east  side. 
Was  that  at  the  time  the  shot  was  tired  ^  Yes, 
sir,  and  before  it.  Were  you  standing  there 
when  Arehy  Beebee  was  brought  up  from  the 
guard  house  ?  Yes,  sir.  What  street  is  Mr. 
Mi*^^eheirs  store  on  ?  On  Gillespie  street,  sir. 
How  many  doors  down  from  market  sqttare? 
Not  more  than  four  doors.  Mr.  Kobert  Mitch- 
ell's ?  Yes,  sir.  You  were  at  his  stoie 
door?  Yes,  sir.  When  Archy  passed  up? 
Yes,  sir.  And  you  were  standing  about  there 
more  or  less,  imtil  he  was  brought  down  '>. 
Yes,    sir.  You    didu't  go    up    to    the    mar- 

ket house  at  all  'i  No,  sir,  I  uc\er  left  the  store. 
Did  you  notice  any  crowd  at  tlie  market  house 
that  day  ?  Yes,  sir.  Was  the  crowd  larger 
or  smaller  than  you  have  usually  seen  there  'i  It 
■was  a  good  sized  crowd,  scattered  al!  over  the 
market  house.  Was  it  large  enough  toatti-act 
your  attention,  as  an  imusually  large  I'l-owd? 
Yes,  sir.  How  long  have  you  been  li^-ingin 
Favcttevillc,  Mr.  Smith  ?  Twenty  one  years  sir. 
Do  you  usually  see  such  a  crowd  as  that  at  the 
market  house,  when  a  trial  is  going  on  uji  stairs  ? 
Not  as  latge  as  it  was  that  Akk.  Was  it  larger 
than  any  j-ou  have  ever  seen  there,  under  such 
circumstances  ?  I  don't  know  that  it  was,  I 
have  seen  larger  crowds.  I  mean  under  like  cir- 
fiumstatices  ol  a  trial  ?         J<o,  sir.         It  ^^  aa  un- 


usually large  was  it  for  an  investigation  before  a 
Justice  ?  Yes,  sir.  It  was  not  the  ordinary 
crowd  that  was  gathered  there,  when  a  trial  was 
going  on  ?  No,  sir,  not  at  all.  Could  you 
sec  the  steps  tliat  come  do\^•n  from  the  town  Iiall 
up  stairs  from  where  you  were  standing  ?  Y'e.s, 
sir.  Did  you  see  Archy  when  he  came  down 
those  steps  ?  Yes,  sir.  Could  you  tell  who 
was  with  him  ?  I  saw  Mr.  Wemyss,  on  one 
side,  I  could  not  tell  who  was  on  the  other.  Were 
you  standing  out  in  front  of  the  store  ?  No, 
sir,  standmg  rigiit  hy  the;  door,  on  the  door  step. 
Did  you  see  Arehy  from  that  time  until  the  time 
he  fell  ?  Yes,  sir.  Could  you  see  him  when 
he  was  passing  around  the  arch  ?  Xo,  sir,  I 
saw  him  immediately  he  got  around  on  the  south 
side  of  the  arch,  on  the  comer.  Could  you  sec 
him  in  the  market  house,  passing  from  the  foot  of 
the  ste]3s  to  the  arch?  No,  sir.  Yon  lost 
sight  of  him  then  ?  Yes,  sir.  Was  there  any 
noise  or  disturbance  loud  enougli  to  reach  you, 
between  the  time  that  Archy  got  to  the  foot  of  the 
steps,  and  the  time  he  come  to  the  entrance  of  the 
market  house  turning  out  ?  Yes,  sir,  there  was 
ioud  cries  of  "  shoot  him,  kill  him."  At  that 
tunc  ?  Yes,  sir.  AYas  it  in  the  time  he  pa.':- 
sed  from  the  foot  of  the  steps  to  the  tinse  he 
turned  out  of  the  market  house  ?  Yes,  sir.  Y''ou 
could  hear  those  loud  cries  of  shoot  him,  kill  him  ? 
Y^es,  sir.  Wa.s  that  shout  a  general  shout? 
Several  in  the  crov/d.  Was  it  one  voice  ?  It 
sounded  to  mo  like  it  was  several.  Could  you 
recognize  any  voices  ?  ls"o,  sir.  Were  those 
the  only  exjn-essious  you  heard  ?  llicy  were  all 
I  heard  at  that  time.  How  often  were  those 
repeated  ?  Not  more  than  two  or  three  times. 
Each  expression  re'ieated  two  or  three  tunes  ? 
Yes,  sir.  By  different  voices  did  it  ai)pear,  or 
by  the  same  voice  ?  I  c-ould  not  tell  very  well 
about  it.  I  understood  you  to  say  you  heard 
several  voices  ?  Yes,  sir.  It  did  not  all  seem 
to  be  the  utterance  of  one  man  ?  No,  sir.  You 
didu't  so  understand  it  at  the  time  ?  No,  sir, 
I  thought  it  proceeded  front  the  crowd.  You 
thought  it  was  the  outciy  of  the  crowd  ?  Y'es, 
sir.  When    Archy    came    out    side    of    the 

market  house,  you  canld  see  him  ?  Y'es, 
sir.  Did     you     see    anything     then     that 

happened  ?  I  saw  him  struggle.  After  the 
cries  were  made  ?  Yes,   sir,    be  seemed  to  be 

trying  to  get  away  from  the  guard,  and  in  strug- 
gling he  fell,  and  Mr.  Wemyss  went  down  with 
him.  You  saw  that  from  where  you  stood  ? 

Yes,  sir,  and  as  he  was  trying  to  recover,  I  saw 
the  pistol  fired  ;  but  I  could  not  tell  who  shot  it, 
and  I  saw  a  man  advancing,  trying  to  crawl  to 
liim  with  a  knife  in  his  hand  after  he  was  shot. 
How  do  you  mean,  trying  to  crawl  to  him  ?  On 
his  hands  and  knees.  Was  that  man  between 

you  and  Archy  ?  Yes  sir.  Who  was  that 

man?  Monk  Julia.  You  recognized  him 

then,  could  you  see  whether  he  was  armed  at 
all  ?  I  saw  he  had  a  knife  in  his  hand.  He 
was  crawling  on  his  hands  and  knees?  Yes,  sir. 
Did  he  get  info  where  the  boy  was  ?  No,  sir, 

somebody  jerked  him   otf.  Hov,r  long  were 

thesi'  exclamations  continued,  I  want  to  know 
whether  these  were  continued  up  to  the  time  of 
the  appearance  of  the  negro.  They  stopped 

immediately  after  the  pistol  tired.  VVere  they 

continued  trom  the  time  he  made  his  appearance 
until  that  time  ?        Yes,  sir. 

Cross  Esamination  by  the  Counsel  for  the  ac-" 
cused  : 
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You  say  you  were  standlnj^  on  the  soutb-cast 
corner  ot  Robert  MiteLiells  store  door?  Yes, 

sir.  ^Vll■.,t  is  tlie  distance  from  tliat  point  of 
Robert  Miteliell's  store  dooi-  up  to  tiio  soiitb-east 
eorner  of  (lie  market  house?  I  doiit  know,  sir; 
hut  1  hliould  guppo.se  in  a  straiirlit  line  from 
where  I  stood  up  to  the  corner  of  the  market 
house  where  tlie  i)risoner  was  in  custody  of  tlie 
guards  it  could  not  be  more  than  eiirhty  five  or 
ninetj'  yards — perhaiis  a  hundred.  Between 

eighty-five  smd    a  hundred   yards  ?  Yes,  sir. 

You  say  yo  i  saw  the  prisoner  when  lie  was 
liroui;iit    down  stairs?  Yes,  tir,  I   could  see 

rij^bt  througli  the  arch  there.  Sec  him  come 
down  the  steps  throu,ii,-h  the  small  south  east  areii? 
Yes,  sir  Did  you  see  his  face?  I  saw  him 

before,  and  I  could  see  him  then.  You  coulJ 
distinguish  him  from  any  otlier  nejjro,  ;it  that 
distances?  I  could  not  say  it  was  exactly  him, 
but  I  supposed  it  was  him.  Jt  was  the  same 

man  that  you  saw  fto  up?  I  suppose  so.  You 
You  are  not  here  to  suppose— could  you  cHstin- 
^uifili  that  nnnis  features— could  you  swear  posi- 
tively that  Mas  Areliy  Bei;beeV  Y''es,  sir,  I  will 
swear  T  s  iw  him  comiuu:  down  stairs.  And  you 
will  swear  it  was  Wemyss  on  his' rij^ht  hand  side  I' 
It  appeared  to  be  on  iiis  ric,iit  hand  side.  Was 
it  upon  his  rif^ht  hand  side  or  not.''  To  the 

best  of  my  recollection  it  was  on  the  right  hand 
sidci.  i'liat  is  not  a  matter  of  recolleetlon,  that 
is  a  matter  ot  knowledge— was  Wemyss  or  was  he 
not,  on   his   rigiit   hand  side.  He  was  on  his 

right  hand  side.  Did  you   see  anj'  body  else 

with  him.  I  saw  Mr.  ilardie  in  front  of  him. 

You  could  tell  it  was  Ilardie  ?  Yes,  sir.  Com- 
ing down  the  steps?  Yes,  sir.  Did  you  sec 
any  of  them  after  they  got  down  upon  the  floor 
of  the  market  house  ?  I  saw  them  after  they 

f  urned  the  corner.  After  they  turned  the  cor- 

ner of  the  arch,  you  mean  ?  After  thoy  turned 
the  corner  of  the  market  house.  What  do  you 
mean  by  the  corner  of  the  market  house?  I 

mean  the  corner  after  they  come  down  the  stair 
eteps,  of  course ;  they  had  to  go  around  the 
corner  to  lake  the  wooden  walk  to  go  to- 
wards the  guard  house ;  I  saw  him  alter  they 
turned  around  the  corner  to  go  towards  the 
guard  house.  You  mean   the   corner  of  the 

arch  ?  I    mean    the    corner    of   the    market 

house.  Now    at    the     time    you  saw    We- 

myss standing  on  his  right,  who  else  did 
you  see  standing  with  Beebee  ?  I  could  not  tell 
who  the  others  were,  I  saw  Mr.  Ilardie  plainly. 
Where  was  Mr.  Ilardie  standing?  He  was  in 
front  of  him.  Directly  in  front?  Yes,  sir. 
Did  he  nave  hold  of  hiio?  Not  that  I  eould  tell. 
Did  you  see  his  hand  reached  out  at,  all  ?  I  saw 
him  fighting  ag^.in.st  the  crowd.  You  say  liar 

die  was  in  front  othim  ;  you  mean  Harclie  was  fur- 
ther to  the  south  .'  Yes,  sir.  Beebee  had  his 
face  towards  the  south  ?  I  could  not  tell  about 
that,  because  he  was  struggling  at  thu  time.  Do 
vou  say  Bardie  w^iS  further  south  than  Beebee? 
Yes,  sir.  Could  you  sc;  that  distinctly?  Y'es, 
sir,  very  distiuctly  indeed.  Tliere   could  be  no 

doubt  about  that  ?  Not  a  bit,  sir.  Whether 
Ilardie  had  h.nd  of  him  nr  not,  you  say  you  can't 
tell?  No,  sir.  And  vou  saw  Ilardie's  hand  ?  , 
I  could  see  Hardie  trying  to  f^nd  ofl" .somebody  with  j 
his  arms.  Which  way  were  these  persons  com-  ! 
ing  that  he  was  fending  off?  Thev  were  rush-  I 
ing  in  every  direction.  Did  the  crowd  seem  to  I 

be  iu  much  confiision  ?  No,  sir,  it  appeared  to! 
be  running  in  every  direction  through  to  the  place. 
Where  did  Beebee  I'ally  He  fell  between  the  i 
corner  of  the  market  house  and  ibe  tree  which  is 
south  of  the  market  house.  Did  he  fall  near  the 
corner  of  the  p.'ivement  ?  I  could  not  tell,  sir. 
You  £aw  the  flash  of  the  pistol .'        Yes,,  sir.    And 


where  was  that  flash  ?  The  flash  came  from  the 
north-east  of  the  prisoner.  From  the  flash  v/hh 
the  person  who  fired  the  pistol  off  the  pavement  or 
on  ?  I  could  nof  tell.  Where  did  you  see  tha 
flash  ?  just  dei-c  ibe  some  point  where  the  fla.-.h  was. 

On  the  chart  the  witn.-js  say,  the  man  must 
have  stood  who  fired  the  pi-t  1,  almost  exactly 
cast  from  Archy,  a  little  n.rih  east,  if  any  thinjr. 
If  the  man  had  stood  anywhere  about  that  main 
eastern  arch  on  the  pavement,  it  would  h-ive  been 
impossible  for  you  to  haie  seen  lhefll^h?  I 
could  not  tell  about  that.  II'  a  man  had  been 
standing  an v  wlieie  on  the  pavement  opposite  any 
portion  or  that  smaller  southern-most  drch  on  the 
ea.st  front,  could  you  have  seen  the  flash?  I 
think  I  could.  And  you  feel  sure  that  the  man 
was  standing  to  the  east  of  the  arch  ?  A  little 
to  the  north  ot  east.  Was  there  a  large  crowd 
about  there  at  that  time  ?  Yes,  sir,  >•  very  large 
crowd  indeed.  Did  you  hear  the  report  of  the 
pistol?  Y^es,  sir.  Very  loud?  Not  more 
than  an  ordinary  pistol  shot.  It  was  as  loud  aa 
ordinary  ?  Yes,  sir.  ^uUy  as  loud  ?  Y'es, 
sir.  How  long  after  you  heard  the  report  of  the 
pistol  before  you  saw  that  man  on  his  hands  and 
knees  crawling  about  ?  Not  more  than  two  sec- 
onds. Where  was  that  done?  point  it  out  on  the 
diggrara. 

Witness  points  out  the  position  due  south  of  the 
arch. 

He  was  coming  from  the  south  and  going  out 
north  ?  Y''es,  sir.  And  he  Wfis  upon  his  Uands 
and  knees  ?  Yes,  sir.  And  he  bad  a  knife  in 
his  hands?  YiA,  sir.  And  you  saw  the  knife? 
Y'es,  sir,  saw  it  plainly.  Could  vou  tell  whether 
it  was  a  knife  that  opened  and  shut?  I  could 
not  tell :  I  could  see  it,  was  a  knif^  plain  enough. 
Which  hand  did  he  hold  the  knife  in  ?  I  could 
not  tell.  And  you  say  that  was  Jlonk  ?  Yes, 
sir.  How  do  you  know  it?  Because  I  had 
s-en  him  often  enough  before  to  know  who  he  was; 
I  saw  him  when  he  was  j  .-rked  up.  You  swear 
as  to  that  positively  tDat  you  saw  it?  Y'es,  sir. 
Did  you  see  anybody  else  "with  weapons  from  that 
point?  No  fir.  You    saw  no   weapons  at 

all?  No,    sir;    I   saw   a  great    crowd   rush 

with  their  arms  raised,  but  what  they  had  I  could 
not  tell.  Did  you  :ro  up  there  after  the  man  had 
fallen  ?  No,  sir.  When  were  you  summoned 
as  a  witness  of  this  case  ?  Not  until  Wednesday 
evening  of  this  week.  When  did  you  get  here  ? 

I  got  here  this  morning.  Who  had  you  talked 
with  about  this  matter  before  you  came  up  here? 
Not  a  soul.  Cobert  Mitchell  got  home  before 
you  came  no?  I'es,  sir.  Did  you  have  any 
conversation  with  him  about  it'/  None,  except 
that  he  said  they  were  going  Vf  send  for  one  of  my 
bovs.  No  conversation  with  him  or  any  one 
else  aljout  this  matter  of  killing?  No,  sir,  not 
a  soul  ;  the  only  conversation  I  had  was  with 
John  Williams,  the  same  man  that  stood  in  the 
door  by  the  side  of  me  the  same  time  and  saw  the 
same  thing  I  did. 

The  Judge  Advocate  announced  that  the  prose- 
cution in  this  ea-e  was  now  closed,  and  they  were 
readv  to  hear  fro«  the  defence. 

Mr.  Fuller,  one  of  the  Counsel  for  the  accused, 
said  be  had  no  objection  to  the  introduction  of 
witness  -s  for  the  defence  to-day  ;  but  }ilr.  Phillips, 
one  of  his  asso;  iate  counsel,  who  had  been  absent 
for  some  days,  and  just  arrived  this  morning, 
would  piefer'not  to  go  on  until  to-morrow. 

The  Judge  Advocate  said  that  the  defence  had 
been  notified  to  be  ready,  and  he  saw  no  reason 
why  there  should  be  any  time  lost. 

A  motion  for  adj  mrsment  was  then  made,  which 
was  lost. 

J.  B.  Davis,  a  witness  for  the  defence,  after 
hiiviug  bcvu  first  duly  eworn,  testified  as  follows  : 


MS 


TROCEEDIXUS   oy    A    MlLllART    COAiMlSSIOK, 


Exaniiucd  by  the  Couucil  for  the  accused. 

Wliat  is  your  uame?  I.  B.  Davis,  sii.  Where 
do  you  rcsidey  I  live  in  J':\yetteville.  What 
is  your  occupation  V  I  carry  on  a  Tin  busiuess. 
At  what  point  in  Fayettevilic  do  you  conduct 
your  business  y  On  the  south-east  corner  of  the 
market  square.  Were  you  in  Fayettevilleat  the 
time  Archy  Beebee,  otherwise  called  Archy  War- 
den was  shot.?  I  was,  sir.  Were  you  at  any 
place  near  the  market  house  that  day?  I  was 
in  my  store.  Look  at  this  diagram,  if  you 
please,  familiarize  yourself  with  it,  and  then  point 
out  positions  upon  it  ? 

Witness  is  shown  a  diagram  of  the  market 
house,  and  points  out  the  store  marked  J.  B 
Davis  as  his  place  of  busiress. 

About  what  time  of  the  day  was  it  that  Beebee 
was  killed?         About  fouro'clock.  Where 

■were  you  standing  at  that  time?  I  was  stand- 
ing upon  the  north-west  corner  of  the  pavement 
around  my  store.  About  how  tar  is  that  from 
the  south-east  corner  of  the  pavement  around  the 
market  house  ?  About  fifty  or  sixty  feet  in  a 
direct  line.  Did  you  see  Beebee  T^iien  he  was 
carried  up  stairs?  I  did  not.  Did  you  see 
him  when  he  was  brought  down  stairs?  I  saw 
him  as  he  came  down  the  stairs.  Did  you  see 
him  then  continuously  until  he  was  killed  ?  I 
lost  sight  ot  him  when  he  went  down  the  first 
time.  Did  you  see  him  until  he  got  out  upon 
the  pavement  ?  There  was  an  obstruction  there 
that  broke  the  view  I  had  of  him.  Was  that 
obstruction  the  pillar  between  the  main  arch  and 
the  southern  arch  ?  Yes,  sir.  Alter  he  got 
•ipou  the  pavement  did  you  uotiee  an}'  thing 
unusual  at  all  either  in  the  crowd,  ii.  the  appear- 
jiuce  of  Beebee,  or  did  anything  occur  there  to 
attract  your  attention  ?  When  the  boy  came 
around  on  tlie  jjavement,  I  saw  as  I  supposed,  a 
demand  for  him,  by  the  position  of  the  hands;  I 
heard  no  remarks,  he  then  came  on  down  to 
about  midv,-ay  of  the  main  pillar,  between  two 
arches :  there  he  went  down  with  his  guard  :  after- 
wards I  never  saw  him  any  more  until  he  was  dead. 
Where  did  he  fall?  He  fell  about  the  corner  of 
the  building  on  the  pavement.  About  the 
corner?  The  southeast  corner.  Was  that 
where  he  fell  ?  Yes,  sir.  Well,  sir,  where 
was  j'our  position  at  that  time,  had  you  changed 
it  ?  I  had  not.  You  were  standing  in  that 
corner  in  Iront  of  your  door?  I>fot  in  front  of 
my  door,  on  the  corner.  How  far  were  you  at 
that  time  ofiTfrora  Beebee  ?  I  should  say'about 
tifty  or  sixty  feet.  Was  there  any  body  in  that 
crowdatthetimeof  theshootingtbat  you  noticed? 
1  saw  no  one  in  the  crowd  at  the  time  of  the 
shooting  near  the  bo}'  that  I  knew,  except  Sherilf 
Hardie.  Where  was  Sherifi  Hardic  ?  I  could 
3iot  tell  the  position  that  he  occupied  with  the 
boy.  Did  you  see  the  boy  at  all  after  he  raised  ? 
I  never  saw  the  bo}^  after  he  went  down  the  first 
lime.  Were  you  looking  in  that  direction  at 
the  lime  the  pistol  shot  was  fired?  No,  sir, 
my  atfention  was  directed  to  about  the  center  of 
the  main  arch.  What  was  there  that  attracted 
your  attention;  who  was  it  that  you  saw  tliere  ? 
Capt.  Tolar  drew  my  attention  there.  Just  tell 
why  your  attention  was  attracted  to  Capt.  Tolar  ? 
Capt.  Tolar  was  standing  about  the  center  ol  the 
pavement,  he  being  a  large  inau  and  standing 
6till  while  the  most  of  the  crowd  was  in  motion, 
is  why  my  attention  was  attracted  to  him.  He 
was  on  the  center  of  the  pavement  at  what  place  ? 
About  the  center  of  the  main  arch.  What  did  you 
see  him  do  ?  I  saw  him  do  nothing  except  standing 
still.  Were  you  looking  at  him  wlien  the  pistol 
shot  W.15  fired?  I  was,  sir.  Did  Tolar  fire  that 
pistol  .<=.hot  ?  He  didn't  fire- no  shot.  Have 
you  any  doubt  about  that  Jlr.  Davis?       >oue  in 


the  world.        You  swear  that  you  saw  him  at  tlic 

time  the  pistol  sliot  v.as  tired  ?  Yes,  sir. 
And  he  fired  no  shot  at  all?  >Jo,  sir.  And 
at  that  time  you  say  he  was  standing  on  the  pave- 
ment about  the  center  ot  the  pavement  an^^  op- 
posite the  center  of  the  main  arch  ?  Yes,  sir. 
Did  you  hear  the  rcjjort  of  the  pistol  which  waa 
fired?  1  did.  Did  you  see  the  smoke  of  the 
pistol?  I  did.  From  the  sound  of  the  re- 
port, and  from  tiie  smoke  that  you  savr,  where 
was  the  person  standing  who  fired  the  pistol? 
He  was  standing  there  on  the  ground  off  the 
pavement,  he  was  very  near  the  curbstone. 
Opposite  Avhat  part  of  tlie  arch  ?  I  should  say 
he  was  a  little  to  the  right  ot  the  corner  of  the 
building.  What  do  you  mean  "to  the  right?" 
The  north-east  portion  of  the  building.  Look 
ing  westward  ?  Looking  north  from  where  the 
boy  fell.  Just  describe  it  with  regard  to  the 
arch;  was  he  opposite  the  upper  portion,  the 
middle  or  where  ?  He  was  about  the  left  hand 
portion  of  the  arch  on  the  ground.  And  you 
say  he  was  about  the  south  east  portion  of  the 
small  southern  arch  ?  Yes,  sir.  And  about 
a  loot  and  a  half  ofl  from  the  curb-stone?  1 
could  not  tell  the  distance  from  the  curb-stone. 
What  is  your  best  impression  with  regard  to  it  ? 
I  should  think  a  couple  of  feet  from  the  curb- 
stone, but  in  the  ground.  Have  you  any 
doubt  about  that  matter,  Mr.  Davis  ?  I  have 
none.  And  you  heard  the  report?  Yes,  sir. 
Do  you  know  who  fired  that  pistol  ?  I  did  not, 
sir.  Do  you  kuov/  anything  more  about  this 
matter?  1  do  not.  Are  you  acquainted  with 
the  general  character  of  a  freedmau  by  the  name 
of  John  Siiaw? 

Counsel  for  the  prosecution  objected  to  the 
question. 

The  Commission  called  for  the  reading  of  the 
question  by  the  recorder;  the  recorder  read  Ide 
question  "Are  you  acquainted  with  the  general 
character  of  a  freedman  by  the  name  of  Johu 
Shaw  ?" 

Counsel  for  the  defence  added  the  words  "for 
truth"  m.aking  the  question  to  read  "are  you  ac- 
quainted with  thegeneralcharacter  of  a  freedman 
by  the  name  of  John  Shaw,  for  truth? 

Counsel  for  the  prosecution  withdrew  his  ob- 
jection. 

Direct  examination  resumed  by  the  Counsel 
for  the  accused.  What  is  your  answer  to  that 
question  ?  I  think  I  am,  sir.  What  is  "his 
character?  It  is  bad.  Do  you  know  as  a 
fact  whether  John  Shaw  has  been  tied  up  by  the 
thumbs  for  stealing,  by  order  of  the  military  au- 
thorities in  Fayettevillc,  within  the  last  two 
years  ?  1  do.  You  know  that  to  be  a  fact, 
sir.  I  tied  iiim  up  myself.  In  what  capaci- 
ty were  you  acting  at  that  time  ?  Orderly  Ser- 
geant. Orderly  Sergeant  of  what  ?  Of  the 
local  police.  Who  was  the  Captain  ?  Capt. 
Orrcl,  sir.  And  he  was  charged  with  cattle 
stealing?  Yes,  sir.  And  you  were  ordered 
to  tie  him  up  by  the  thumbs,  and  you  executed 
the  order  ?        I  did,  sir. 

Cross-examination  by  the  Counsel  for  the  pros- 
ecution : 

What  is  your  first  name  ?  Ichabod.  How 
long  have'  yott  been  living  in  Fayettevillc  ? 
Fifteen  years,  sir.  Hnve  you  been  in  the 
same  business  during  all  that  time  time,  that  you 
are  now  ?  I  have,  sir  ;  I  Served  an  apprentice- 
ship thiTe.  You  say  you  were  an  orderly  ser- 
geant of  the  local  police,  you  don't  mean  you  be- 
longed to  the  United  States  arnjy  ?  No,  sir,  I 
was  orderly  sergeant  of  the  local  police  that  was 
formed  there  by  Colnncl  Curwin.  What  was 
Ih?.  date  of  Archy  Beebee'.':  death  ;  The  llth  of 
Fcbiuir^-.        At  four  o'clock  in  the  afternoon ';• 
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About  four,  sir.  At  what  time  that  day  did  vou  1 
first  see  Capt  TnUr/"  1  dim't  think  I  saw  hira  ! 
clui'iu£r  that  day  until  I  saw  him  at  the  market  i 
houso?  What  lime  did  vou  Urst  nee  him  at  the  ■ 
luaiket  house  ?  1  saw  him  there  soini'tirae  be-  I 
tTTCffii  the  hours  "f  three  a»'l  four.  Where  was  | 
Archy  B'jebije  whi-n  you  saw  bim  th^^re  ;  had  hoi 
frnnQ  up  stair<,  or  was  he  still  at  the  {ruant  house  j 
wh'.'D  you  first  saw  Capt.  Tolar?  He  was  up; 
stair?.  Where  were  you  V  1  was  standing  on  j 
my  corner.         AVhere   was   Capt.   T.ilar  ?  lie  j 

was  stati»iing  abour  th-   center   of  the  pavement.  : 
Oid  he  stand  there  unlil    the  shootinor  took  place,  I 
in  the  center  i»t' the  pavement  V         lie    was  .-tand-  j 
injj  there  until  thy  shooliiiy:  ;  the  last  I  i:aw  of  jiim  | 
he  was  staudiiijj  there.         V\''as  he  standing  th  ;!e  j 
liuriag:  the  whole  interval  of  ''™'^   when  ynu  first  | 
saw  him.  and  when  the  shooting  was  done?        lie 
was.         flow  l'>ng  an  interval  ?         I  should  think 
it  was  about  five  minutes.         Vou  saw  him  stind-  ' 
inc;  there  five  niinat-s   before  the   .*hootin(j  toot  ; 
place?         Yes,  sir.         That  was  the  first  time  you 
had  8i.'en   him  that  day  ?        Yes,  sir.        Did  yoa  i 
see  Archy  fft;ebee  when  he   was   Drouglit  up  from 
the  suard   house?        I   did    not,   sir.        How  do 
you  know  he  was  up  stairs  ?    I  hjard  ihat  he  was. 
\Ve  are  cskinj^  about  your  own    knowledge  ?        I 
don't  know  of  luy  own  knowledge  that  In  was  up 
stairs.        You  don't  know  wliere  he  wis  when  you 
first  saw  Capt.    Tolar  standing   there  ?         Not   of 
my  personal    knowledge.  flow   long   had  you 

been  standing  there  on  the  corner  of  the  piveinjnt 
when  the  pi.-itol  shot  wis  fired  shat  killed  Archy 
IJeebeei^  I  .should  think  1  had  been  standing 
there  probably  about  eight  minutes,  not  exceeding 
ten.  Where  were  you  before  you  were  s'.anding 
there?  I  was  in  my  store.  All  day?  i 
might  have  been  about  the  street  some  during  the 
day.  You  came  from  your  store  to  that  poiat  ? 

Yes,  sir.  You  came  fiomyour  store  and  stood 
there  about  eight  minute.^  until  it  was  done  ?  I 
should  think  so.  Did  you  notice  any  extraordi- 
uary  crowd  at  the  markei;  house  that  day  ?  I 
should  suppose  there  was  forty  or  fifty.  Y'ou 
have  frequently  seen  as  many  there  I  eibre  on  the 
occasion  of  a  triftl  ?  Yes,  si".  No  excitemeni; 
was  there  ?  There  didn't  seem  to  be.  Every- 
body was  calm  pnd  cool  ?  Everybody  was  calm. 
Did  you  hear  anything  of  the  allegation  that  was 
made  against  this  negro  Beeoee  that  he  had  at- 
tempted to  commit  a  rape  upon  a  white  woman  ? 
I  had  heard  it  during  the  day.  Did  you  know 
his  trial  was  going  on  at  that,  time  ?  1  did  not, 

sir;  I  was  busy  in  my  store  at  t^e  time.  During 
the  eight  minutes  that  you  were  standing  there, 
in  this  crowd  of  forty  or  fifty,  which  was  about 
the  ordinary  crowd  that  gathers  at  the  time  of  a 
trial,  did  you  see  anybody  that  you  .knew  ?  I 
don't  recollect  recognizing  anv  one  except  Capt. 
Tolar.  Hs  is  th-j  solitary  soul  j-ou  saw  in  that 
crowd  that  day  ?  The  iinly  one  I  remember  see- 
ing. Did  you  see  him  from  the  first  time  that 
you  were  standing  there  at  that  point  on  the  pave- 
ment until  the  pistol  was  fired  ?  I  did.  Had 
vour  eyes  ou  him  all  the  while?  I  think  I  did. 
iN'ever'lost  .«ight  of  hiiu  once?  I  don't  think  I 
lost  sight  of  him  once.  You  say  you  can't  re- 
collect a  single  person  you  saw  in  that  crowd  that 
day  ?  I  don't  recollect  any  person,  as  I  said, 

except  Sheriff  Hardie  and  Tolar.  Was  any  one 
else  in  that  crowd  ?  Not   that  1  recollect  of. 

Didn't  you  notice  Tom  Powers  that  day?  No, 
sir.        Didn't  you  see  Monk  Julia.  If  I  did,  I 

don't  recollect  it.  Didn't  you  see  Ed.  Powers 
that  day?  I  did  not.  Didn't  you  see  Sam. 
Hall.^        I  did  not.        Didn't  you  see  J.  G.  Leg- 

f;cit?  I  saw  him  after  the  shooting  was  over. 

)idn"t  you  see  him  in  that  crowd?         No,  sir. 
You    tar    there   was    a  crowd  of  forty   orfiftv? 


Tes,  sir.  Were  they  all  black  people  ?  No, 
sir.  Part  colored  ?  Yes,  sir.  What  pro- 
portion were  colored?  I  could  not  tell  what 
proportion.  Were  they  in  part  colored  people? 
f  hey  were  all  mixed  together.  They  were  not 
strangers  ?        No,  sir.  You  saw  no  one  you 

you  knew  except  this  man  Tolar?  No,  sir,  I 
recoUectno  other  person.  You  kept  your  eyes 
fi.Ked  on  him  intently  for  eight  minutes.''  I 
should  think  I  did.  You  were  looking  at  liim 
when  the  pistol  was  fired?  I  was  looking  at 
him  when  the  pistol   was   fired.  Did  you  see 

the  negro  when  he  was  coming  down  on  the 
steps?  I  did.  Who  was  with  him  at  that 

time?  ShcrifTHardic  and  some  police.  Who 
were  the   police?  Faircloth  and  McGuire,  I 

think.  Then  you  saw  them  in  the  crowd  that 
day.  I  saw  them  on  the  steps.  Didn't  they 
go' in  the  crowd  ?  I  didn't  see  them  in  the 
crowd.  \''ou  didn't  see  Ilardie  in  that  crowd? 
I  saw  Hardie  as  he  came  around  the  corner. 
Did'nt  see  Wemyss  in  the  crowd?  I  don't  re- 

member. The  only  thing  you  saw  of  these  po- 
licemen was  on  the  steps  ?  Isaw  them  when  they 
came  down  the  steps.  Did  you  see  them  after 
they  got  immediately  to  the  bottom  of  the  steps? 
I  could  not  see  them.  It  was  only  while  thej' 
were  on  the  steps  yon  saw  them  ?  Yes,  sir. 
When  did  you  loose  sight  of  the  prisoner  ? 
When  my  view  was  obstructed  by  the  police. 
You  lost  sight  of  the  prisoner  after  he  got  to  the 
foot  of  the  steps  T  I  lost  sight  of  the  prisoner 
after  he  came  down  to  the  foot  of  the  steps. 
And  you  didn't  see  him  any  more  until  lie  went 
down  near  the  arch  ?  I  saw  him  when  he  went 
down  near  the  arch.  Didn't  you  see  him  when 
he  turned  out  of  the  large  arc'u  ?  I  could  not 
see  him  when  he  turned.  You  could  not  seehirn 
when  he  came  out  of  the  main  arch  of  the  mar- 
ket house,  on  the  pavement?  No,  sir.  I 
mean  when  he  turned  out  of  the  arch?  I  saw 
him  then.  Was  any  assault  made  ou  liim  then  ? 
I  saw  a  lifted  position  of  hands  as  if  demanding 
him.  Didn't  yon  hear  any  sound?  1  could 
not  tell.  Was  that  crowd  as  still  as  death  ?  I 
don't  think  it  was.  Didn't  you  bear  any  noise  ? 
I  heard  a  rustling  about  the  pavement  as  of  the 
loet  of  the  crowd.  Nothing  but  the  feet  of  the 
crowd?  I  heard  nothing  else.  No  word 
said?  I  heard  nothing.  Were  your  ears 
stopped,  sir?  No,  sir.  You  say  you  heard 
no  sound  except  the  rustling  ol  men's  feet?  1 
heard  nothing  of  the  kind.  Nothing  of  what 
kind?  Of  the  voice  of  any  persons?  I 
didn't  ask  you  if  you  heard  any  voice;  I  asked 
you  if  you  heard  any  noise  ?  I  heard  no  sound 
except  the  rustling  of  feet.  That  v.as  the  only 
souml  that  you  heard  at  the  time  Archy  came 
out  of  the  arch  ?  That  was  the  only  sound  I 
heard  that  I  recollect  of.  You  said  in  your  ex- 
amination in  chief  that  you  saw,  as  you  supposed 
a  demand  made  maniftst?  I  saw' hands  raised 
as  I  supposed  in  a  demanding  position,  but  heard 
no  words.  How  manj' hands  did  you  see?  I 
saw  two.  Were  they  hands  belonging  to  the 
same  man?  I  think  they  were.  That  was 
the  only  thing  you  saw  of  any  hands  ?  That 
was  the  only  thing  I  saw  of  hands.  Didn't  you 
see  anything  of  a  rush  or  pressure  madeuponthe 
prisoner?  I  did  not.  Didn't  you  hear  anv 
thing  of  the  Sheriffs  telling  them  to  keep 
off— to  stand  back?  I  never  heard  it. 
Didn't  you  see  anything  of  an  attempt  of  the 
police  »to  use  their  clubs  there  '?  Xo,  sir. 

Did  any  such  a  thing  happen  ?  I  could  not 

tell  of  my  knowledge,  I  was  not  in  the  crowd. 
But  you  pretend  to  have  been  so  near  that  vou 
rnn  speak  of  seeing  a  particular  man  for  eight 
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minutes  ?  I  could  not  see  the  boy,  as  I  said; 
the  crowd  was  around  the  bo3\  You  say  you 
saw  two  bauds '?  I  did.  "What  was  the 

position  of  those  hands  ?  (Witness  represents 
position  of  the  man's  hands.  Both  hands  raised 
as  nigh  as  his  head,  about  tWo  feet  apart,  with 
the  palms  from  his  face. )  You  saw  a  man 

standing  in  a  crowd  of  moving  men  with  his 
hands  in  that  position  V         I  did.  And  you 

construed  that  into  the  demand  ?  That  was 
my  impression.  You  say  there  was  no  rush  ? 
I  saw  no  rush.  You  saw  no  use  of  clubs  V 

I  saw  none.  You  saw  no  effort  of  the  crowd 
to  get  at  the  prisoner  Beebee  ?  I  saw  noth- 

ing except  what  I  have  told  you,  the  demand 
as  I   supposed  it  to  be.  What  became  of 

Capt.  Tolar  after  the  firing  of  the  pistol  V  I 
went  into  the  store,  and  I  don't  know  where  he 
went.  Didn't  you  look  to  see  who  fired  the 
pistol  ?  I  did  not  see  v/ho  fired  the  pistol. 

When  the  pistol  fired,  didn't  you  look  in  that 
direction '?  I  turned  my  eyes  in  that  direc- 

tion. What  became  of  Capt.  Tolar  then  ? 

When  I  looked  around  he  was  still  standing 
there ;  immediately  I  turned  and  went  to  my 
store.  I  low  was  he  dressed  ?  I  could  not 
tell  about  his  dress  more  than  he  had  on  a 
shawl.  Did  you  see  what  sort  of  a  hat  he 

had  on  ?  I  don't  remember.  Did  he  have 
on  his  spectacles  that  day '?  I  don't  remem- 
ber that.  You  remember  nothing  about  him 
but  his  dress?  None  of  his  dress  but  his 

shawl.  "What  was  he  doing  ?  Standing 

still.  With  his  his  arms  folded  upon  his 

breast,  or  hanging  loose  ?  I  could  not  tell 

about  that,  sir.  Was  the  crowd  moving  all 

about  him  ?  There  seemed  none  moving  in 
the  rear  of  him;  the  crowd  was  moving  in 
front.  He  was  in  the  rear  of  the  crowd  ? 

Yes.  sir.  Did  you  sec  that  pistol  that  was 

fired  th^at  day  ?  I  did  not,  sir.  All  you 

saw  was  the  smoke  ?  That  was  all.  You 
heard  the  report  ?  Yes,  sir.  Have  you 

ever  talked  to  Capt.  Tolar  about  this  business  ? 
Never  spoke  with  him  upon  this  subject  at  all. 
Have  you  ever  testified  upon  this  matter,  at 
aU  '?  No,  sir.  Ever  told  any  one  what 

your  testimony  would  be  ?  No  one  except 

the  Counsel.  When  was  that  ?  That  has 
been  a  month  or  more,  I  should  think.  You 
have  never  told  any  one   before  V  I  never 

had.  Do  you  know  how  the  Counsel  found 

Out  what  you  would  testify  to  ?  They  found 
it  out  when  I  told  them.  How  did  you  come 
toteli  them?  He  asked  me.  Do  you 

know  how  he  come  to  ask  you  ?  Yes,  sir, 

I  told  him  1  was  standing  on  the  comer.  How 
came  you  to  tell  him  that  ?  We  had  a  con- 

versation about  this  tbitig;  he  was  a  Counsel  for 
the  prisoner  and  I  told  him  of  it.  Did  he  come 
to  you  or  did  you  go  to  him  ?  He  came  to  me. 
How  did  he  know  you  were  the  proper  person  to 
come  to?  I  don't  know,  only  be  knew  that  I 
was  standing  on  the  corner  as  I  told  him.  How 
came  you  to  tell  him  that?  Because  he  was 

the  Counsel  for  the  defense  and  I  wanted  him  to 
know  it.  Didn't  you  tell  him  you  were  going 

to  swear  Capt.  Tolar  didn't  shoot  the  pistol  1  I 
did.  Are  you  any  relation  to  Capt.  Tolar  ?  I 
am    not.    sir.  Are    you    a    Alason  V  I 


am.  Is      Captain     Tolar    a      Mason? 

I  think  he  is.  Don't  you  know  he  is  ?  I 
don't  know  with  my  ]iersonaal  knowledge  more 
than  I  think  I  have  seen  him  at  theLo<lge  ?  Isn't 
that  as  good  a  y)crsonl  knowletlgc  as  you  could 
have  ?  About  all  I  coulu  get  unless  I  had  seen 
him  made  a  Ma.son.  Have  you  any  special 
friendship  for  Capt.  Tolar?  None  in  the  world. 
How  long  have  you  Icnowu  him  sir  ?  Two  years 
1  sujipose.  Did  you  go  over  and  see  this  boy 
after  the  shooting  ?  1  did.  Who  did  you  sec 
tlicre  then  ?  I  don't  renunnbcr  who  I  saw.  You 
must  rcmend)cr  some  one  tliat  you  saw  in  the 
crowd?  1  don't  know  that  I  do.  Don't  rc- 
memljcr  a  single  person  ?  There  \vere  several 
persons  pas.«ing  about  to  and  from,  just  as  I  did. 
I  simply  wanted  to  kno^v  who  Mas  there ;  you 
certainly  must  recollect  some  one.  I  remember 
some  that  were  there  after  the  killing  ;  I  .'^aw  Mr. 
Blake  there  tlicn.  Let  us  know  -who  was  tliere 
after  the  killing  ?  I  remember  seeing  Mr.  Blake 
there.  What  is  ilr.  Blake's  first  uamc  ?  Isham. 
That  was  while  the  negro  was  lying  there  ?  It 
was  some  time  after  the  killing.  An  hour? 
I  should  not  think  it  was.  The  negro  was  still 
there  ?  Yes,  sir.  How  long  do  you  suppose 
it  was  ?  It  was  a  quarter  of  au  hour  or  more 
after  the  crowd  had  somewhat  dispersed  :  I  paid 
no  attention  to  who  was  there  ;  I  dont  remember 
■(vho  was  there.  You  don't  remember  who  was 
there  ?  I  do  not.  Not  a  soul  ?  Yes,  sir  ; 
I  told  you  I  remembered  Jlr.  Blake.  Let  us 
have  some  more  ?  1  don't  remendjer  who  they 
were,  as  I  didn't  charge  my  memory  with  them. 
Can't  you  remember  any  others  wlio  were  there  ? 
I  don't  at  present.  Will  you  try  to  recollect, 
sir  ?  I  don't  remember  who  they  were.  Have 
you  made  an  effort  to  recollect  ?  Yes,  sir  ;  sort 
of  refreshed  my  meniory.  Supjiose  you  made 
a  great  efi^ort  ?  I  don't  remember  sir.  You 
say  you  didn't  go  over  there  till  a  <iuarter  of  an 
hour  after  the  boj-  was  shot  ?  About  a  quarter 
of  an  hour.  You  went  from  the  crowd  back 
into  your  store  ?  Yes,  sir.  You  stood  there 
iiftecu  minutes?  I  don't  know  that  I  stood 
there  all  the  time.  You  didn't  go  away  from 
the  store  ?  No,  sir.  You  didn't  go  away 
from  the  store  fi'om  the  time  you  went  from  the 
corner  into  the  store  to  the  time  you  Mcnt  over  to 
see  the  negro  ?  I  might  have  been  out  around 
the  door  or  on  the  pavement.  You  were  not 
away  from  the  immediate  neighborhood  of  your 
store  during  thiit  time  ?  I  don't  tliink  I  was. 
W^ho  else  was  there  ?  '^Jy  workmen.  \Ylio 
were  they?  A  man  by  the  name  of  Carter  and 
one  by  the  name  of  ]\Ir.  Webster.  Anybody 
else  there?  Mr.  Webster  was  in  the  store. 
Anj'  one  else  that  you  remember  seeing,  during 
tiiat  fifteen  miimtes  ?  No  other  person  in  the 
store,  excej)t  a  couple  of  black  boys,  and  a  couple 
of  white  apprentice  hoys.  Give  us  their  names? 
One  of  their  names  is  Joseph    Sochamj-.  Ho 

is  a  black  boy  ?  He  is  a  white  boy.  What 
is  the  other  ?  Tlie  black  V>oy's  name — by  the 
way,  they  were  not  at  the  store  ;  tliey  were  at  the 
river  putting  a  roof  on  a  steam-boat,  their  names 
are  George  Grange  and  George  Smith.  Tlie 
white  ones  were  there  ?  One  was  there.  You 
stood  there  at  the  store  and  about  the  store  fifteen 
{  minutes?         Yes,su-.         And  you  can't  recollect 
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ftjiy  of  thcso  men,  after  cxcrtin™-  your  memory  to 
(he  utmost?  I  (lid  not  ftmr^c  my  memory. 
Now  sir ;  perhaps  if  I  give  you  some  names  you 
can  tell  me  A;lK'thcr  they  were  there  or  not. 
I  flon't  think  I  can  tell  of  my  own  Uiiowl- 
cii<^c ;  I  stayed  there  but  a  few  minutes ;  I 
went  to  look  at  the  boy  and  looked  at  him, 
and  went  away.  Don't  you  think  you  can 
tell  mo  who  was  there  if  1  named  thorn  ? 
I  eould  not  tell  of   my  own  knowledge.  Did 

you  see  Kd.  Powers  ttu-rcV  No,  sir.  Did 

you  see  J.  G.  Lcgnetty  He  passed  rac  on  my 
corner  twice.  \Vhcn  was  that '!  Immediate- 
ly after  the  killiuii:  he  passed  down  from  the  mar- 
ket—he  came  fr.)ni  that  dii'eelion,  and  went  down 
to  Mr.  Hums'  store;  he  and  Mr.  iiurns  went  back 
to  the  market.  And  he  came  from  the  direc- 

tion of  the  market  house  ?  Yes,  sir.  And 

went  back  a<iaiu  ?  Yes,  sir.  Did  lie  have 

auythino:  to  say  to  you  at  the  time  lie  passed  V 
No,  sir,  I  didn't  spealc  to  liini.  Did  you  see 
Henry  Sykes  there  V  If  I  did,  I  don't  recollect. 
Did  yousee  Calph  Lutterloh  there?  I  didnot, 
I  don't  remember  seeiuLj  liim  there  through  the 
whole  da}'.  And  this  man   Isham  Blake  is  the 

solitary  person?  lie  is  the  only  person  that  I 
remember,  and  I  doh't  Icnow  that  I  would  have 
remembered  him,  only  he  summoned  me  in  the 
coroner's  jury  ;  but  I  didn't  serve.  Whydidn't 
you  serve?  I  was  not  drawn.  You    were 

summoned?  Yes, sir,  but  did  not  serve.  How 
many  were  summonned  ?  Well,  I  didn't  ask  ; 
I  suppose  the  usual  uuuiber  which  is  twenty  lour; 
out  of  that  tliey  draw  twelve.  Did  you  ask 

to  be  summoned.'^  I  did  not  sir.  Did  you 

try  to  avoid  it  ?  I  did.  You  say  you  know 
the  <;-eneral  character  of  Join?  Shaw  for  truth  and 
veracity?        I  do.  Who  have  you  ever  heard 

speak  of  his  character  for  truth  and  veracity  ?  I 
heard  a  number  of  persons  speak    of  it.  Give 

us  one— now  mark  you — you  are  on  your  oath? 
1    beard    ray   brother   speak   of  him.  When  ? 

Some  time  ago.  Since  this  man  was  inurderiid'? 
No,    sir.  Before  ?        Yes,   sir.         You    heard 

your  brother  ;  what  i«  his  name  ?  His  jianie  is 
John  M.  Davis.  What  di'i  he  say  ?  I  heard 
h-m  say  he  would  not  believe  him  on  oath.  What 
was  the  oocasim  ?  It  was  in  conneetion  with 
this  cattle  stealinc  scrape.  Who  else  have  you 
erer. heard  say  so  ?  I  don't  reinoinber  any  per- 
sons just  now.  Do  you  pretend  to  say  that  you 
know  what  the  people  in  the  neighborhood  gene- 
rally say  of  a  man  when  you  can't  tell  but  what 
you  own  brother  has  said  of  his  character  ?  You 
said  you  knew  his  general  character  for  veracity, 
and  his  general  character  for  veracity  is  what  the 
people  gcnorallly  eay  about  him  where  he  lives ; 
that  is  now  the  question,  do  you  know  that  ?  I 
don't  know  what  his  neighbors  think  of  him;  I 
don't  know  what  is  generally  said  of  him  by  the 
community  :  if  that  is  the  question  I  don't.  So 
1  presumed  at  the  time  you  gave  the  answer.  I 
understood  Mr.  Fuller  to  ask  the  question  to  me 
directly.  Mr.  Fuller  asked  you  the  quesiion 
which  was  required  by  the  law  ;  do  you  know  the 
general  character  of  so  and  so  tor  truth,  not  what 
you  thought  of  him.  I  didn't  understand  the 

question  that  way.  Then  you  don't  know  wheth- 
er he  has  got  any  renutation  for  truth  in  one  way 
or  another  in  his  neighborhood?  You  don't  know 
what  people  generallj'  say  about  him;  you  and 
your  brother  don't  think  you  would  believe  him 
on  oath  ?        I  didn't  sayl   would   net.  You 

don't  think  his  character  is  good  because  your 
bro;  her  would  not  bulieve  hiu:  .'  No,  sir.  That 
is  your  reasou  for  thinking  his  character  is  bad,  is 
it?  My  reason  for  thinking  his  character  is 
b     d,  is  that  he  was  convicted  ot stealing,  and  was 


hung  up  by  the  thumb.s  a.s  a  punish mc-nt.  Noav 
you  give  that  a^  a  reason  for  knowing  bis  general 
character  ;  that  is  the  way  you  know  the  gt.-neral 
charactf-)',  is  It  ?  I  undcriitnod  the  qu"-;tion  di- 
rected per.-ionally  to  me;  what  I  thought  of  his  char- 
acter. D:>  3"ou  say  that  what  you  Jhink  ot  a 
man's  character  always  is  his  g  neral  character  V 
No,  sir,  I  understood  the  question  personally  to 
mo,  what  I  thought.  l!ut  there  is  no  misappre- 
hension about  the  question,  fjr  attention  was 
drawn  to  it  at  tlie  tiuie,  and  the  Counsel  was  es- 
peciallT  htld  down  to  the  question  v.'liicb  the  lav/ 
requires  :  do  you  know  the  general  character  of 
S')  and  so,  and  you  say  vou  didn't  understand  th-it 
qu>'stion.  I  did  not,  sir.  You  don't  pretend 
to  know  his  general  character?  Not  what  his 
neighbors  say  of  him.  That  is  his  general  char- 
acter. I  don't  pretend  to  know.  You  don't 
know  what  the  neighbors  generally  say  ?  I  do 
not,  sir.  You  never  heard  it  called  in  question 
except  in  the  single  instance  ?  That  is  all  that 
1  ie:nember.  Now,  sir,  about  this  h tinging  up 
by  the  thumbs  ;  was  that  a  trial  before  the  milita- 
ry authorities  ?  It  was  a  trial  before  Capt.  Or- 
rel.  Wasn't  it  before  a  civil  magistrate  who 
was  acting  at  that  time  as  captain  of  the  local 
police,  wasn't  he  a  civil  magistratt-j?  He 
was.  Was  this  execution  under  military  au- 
thority at  all?  It  was,  as  I  understood  it; 
as  he  was  acting  as  ea])tain  of  the  local  police. 
This  conviction  that  you  speak  of  was  before  a 
civil  magistrate  ?  I  think  it  was  as  he  termed  it 
a  military  court,  or  he  was  acting  as  a  captain. 
When  was  that?  It  was  the  Spring  of 'OG.  soon 
after  Col.  Curwin  left  there.  What  was  the 
charge  against,  this  negro?  Cattle  stciling,  sir. 
He  stole  a  drove  I  suppose?  I  don't  know  how 
many;  cattle  stealing  was  what  I  understood 
Didn't  you  hear  what  it  was  alleged  he  stole?  I 
didnot,  sir.  Who  told  you?  Capt.  Orrel  told  nie, 
it  was  in  the  order  he  gave  me  for  the  pzecu'iou 
of  the  punishment.  Where  is  the  order  ?  I  don't 
knov/,  sir.  Was  it  a  written  order?  Yes,  sir. 
Have  you  got  that  order  ?  I  don't  know  whether 
I  have  or  not.  I'ou  undertook  to  tie  a  man  up  'o}- 
the  thumbs,  e.xecute  the  sentence  ot  the  law  upon 
him,  and  have  nothing  to  show  lor  your  authority 
for  so  doing?  I  had  the  order  at  the  time,  and 
may  have  it  now;  I  don't  know  that  I  liave. 
Then  you  don't  know  anything  about  his  having 
stolen  cattle  ?  I  know  that  was  the  charge  against 
him.  You  know  that  was  the  cliarge  against  hiui; 
you  were  not  present  at  the  trial  ?  No,  sir.  How 
did  you  know  the  charge  ?  According  to  the  or- 
der I  had.  You  know  you  have  an  order  telling 
you  there  was  such  a  charge;  you  don't  know 
what  the  charge  was;  you  were  not  present  at  th-j 
trial?  No,  sir,  I  only  saw  the  charge  given  to  mo 
on  paper.  That  was  in  tlie  charge  was  it,  thao 
was  an -order  •"'  to  hang  the  negro  up  by  the 
thumbs"  ?  That  was  an  order.  And  thnt  was  set. 
out  the  charge  against  him  ?  Yes,  sir.  I  ask  you 
upon  oath,  do  you  remember  that  that  set  out  anv 
charge  at  all?  It  did  set  out  a  charge  as  cattle 
stealing.  You  swear  positively  that  that  order 
set  out  a  charge,  as  well  as  the  order  for  a'ou  to 
execute  this  punishment?  I  do.  What  has  be- 
come of  that  order  ?  I  don't  know,  sir,  I  may 
have  it,  or  I  may  not.  Can  you  tell  me  where  I 
would  be  likely  to  find  it  without  your  having  to 
go  after  it  ?  You  could  not  Hnd  it  without  I  was 
to  go  for  it,  and  I  don't  know  tliat  I  could  produce 
it  at  all.  This  order  was  from  who?  Capt.  Or- 
rel.  He  was  not  the  military  commander  of  Fay- 
etteville?  No,  sir.  He  was  not  in  the  Uuited 
States  service  at  all  was  he?  Xo,  sir.  You  dlria't 
see  Beebee  wh«nhe  was  carried  up  to  the  market 
house  that  day?  No,  sir.  You  were  out  thi.-e 
about  eight  minutes  before  he  was  shot  ?      f  think 
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so.  Don't  you  know  ?  Yes,  sir.  What  did  you 
go  out  there  for?  I  went  out  of  the  door.  What 
for  ?  I  could  not  tell ;  it  was  natural  to  walk  out 
around  my  own  door.  Y"ou  went  and  stood  per- 
fectly still  ?  I  was  standing  on  the  corner.  Did 
nothing  attract  you  out  there?  Not  that  I  re- 
meuiber  of.  You  just  walked  out  by  chance,  and 
was  attracted  by  Oapt.  Tular,  becau.se  he  wai<  a 
large  man  V  And  he  was  standing  still.  And  the 
rest  of  tne  crowd  was  very  boisterous  r'  The  crof/d 
in  front  of  him  ■were  moving  around.  Were  they 
very  boisterous?  I  should  think  sot,  sir;  They 
made  no  exclamations,  and  no  noises  that  you 
heard?  Not  that  I  heard.  And  yet  the  distinc- 
tion between  them  and  Capt.  Tolar  was  so  great 
that  it  distracted  your  attention  from  them  en- 
tirel3%  aIthoui;h  you  knew  the  prisoner  was  in 
their  midst  at  the  moment  and  your  whole  atten- 
tion was  absorbed  by  him  for  eight  minutes  ?  My 
attention  was  fixed  on  Tolar.  You  never  had  your 
eye^  otF  of  him  V  I  don't  think  I  did.  You  said 
nothing  to  him  ?  I  did  not.  You  interchanged 
no  signs  of  intelligence?  No,  sir.  And  you  sol- 
emnly swear  that  for  eight  minutes  you  stood 
on  that  corner,  and  looked  at  Captain  Tolar? 
About  that  period  of  time.  Without  yotir  atten- 
tion being  distracted  by  anytliing  ?  Yes,  sir. 
What  was  the  first  thing  tliat  drew  your  attention 
from  him  ?  The  pistol  shot.  Then  you  looked 
off?  I  looked  ofl'.  And  you  swear  that  the  pis- 
tol shot  tired  while  your  eyes  were  resting  on 
Tolar  ?  It  was.  You  swear  most  solemnly  that 
he  didnt  shoot  that  fiistol?  I  do  swear  most 
solemnly  that  lie  didn't.  It  is  impossible  for  him 
to  have  shot  that  pistol  ?  He  could  not  have 
done  it  from  where  he  was.  i'onr  reputation 
rests  upon  the  fact  of  his  having  shot  the  pistol. 
1  can't  help  it,  sir.  It  is  so?  I  think  it  does, 
but  he  didn't  shoot  that  pistol  that  killed  that 
Aegro.  And  you  don't  know  who  did  slioot  it  ? 
I  do  not,  sir.  You  didn't  see  anybody  with  a  pis- 
tol that  day  ?  I  did  not.  You  didn't  see  a  pistol 
in  that  crowd  that  day  ?  I  did  not.  You  didn't 
see  anybody  wearing  a  pistol  ?  I  did  not.  Noth- 
ing to  attract  your  attention  or  to  excite  your 
suspicion  that  anything  was  going  on  that  day  ? 
Nothing.  Do  you  know  any  combination,  or  a- 
greemcnt  between  anj'  men,  or  set  of  men  to  be 
instrumental  in  the  killing  of  the  negro  ?  I  nev- 
lieard  one  word  of  it.  Do  you  know  it  ?  I  don't 
know  sir.  You  never  heard  it  ?  I  did  not.  From 
Tolar  ?  I  never  spoke  with  him  on  the  su'oject 
in  my  life.  Eitlier  before  or  after  the  killing  ? 
Neither  before  or  since.  Now  sir,  j-ou  say  Capt. 
Tolar  was  the  only  man  you  saw  in  that  crowd  ? 
The  only  man  that  I  recollect  except  SheriflTHar- 
die.  Was  there  no  man  in  that  crowd  as  tall  as 
Capt.  Tolar?  That  is  a  question  I  can't  answer, 
I  don't  know— I  don't  know  his  height.  Did  you 
know  Arehy  Bcebce  when  you  saw  him?  I  did, 
I  know  hinl  when  I  saw  him  coming  down  the 
steps.  Was  he  a  tall  man  or  a  short  man  ?  He 
was  a  medium  sized  man.  What  do  you  call  a 
mcdiiimsize?  Five,  eight;  five,  six,  or  some- 
thing like  that ;  he  was  about  that  height.  Do 
you  swear  he  -was  not  six  feet  ?  No,  sir.  You 
think  he  was  a  medium  height?  I  think  so,  sir. 
I  understcnd  that  you  lost  sight  of  Beebee  at  the 
time  he  got  to  the  foot  of  the  stairs  and  you  nev- 
saw  him  until  he  fell.  I  never  sjiw  him  until  he 
got  around  the  arch,  and  went  down.  You  saw 
him  before  he  went  down  Yes,  sir,  after  he  got 
around  the  arch  I  saw  him.  How  far  was  Tolar 
Irom  him  at  the  time  you  saw  him  ?  Just  as  lie 
turned  the  arch,  I  should  think  he  was  five  or  six 
feet.  Standing  where?  Standing  about  the  cen- 
ter of  the  arch.  In  the  middle  of  the  pavement  ? 
Yes,  sir  About  the  centre  of  the  large  arch  about 
Ihe  middle  of  the  pavement,  as  Archy  Beebee 


turned  the  arch,  he  was  standing?  Yes,  sir. 
Then  you  saw  Archy  Beebee  until  he  fell?  I  saw 
him  go  down.  How  far  did  h<!  go  from  the  arch 
before  he  fell?  I  should  think  a  couple  of  feet — 
I  could  not  tell  the  distance  exactly.  You  saw 
him  just  then,  and  you  saw  him  when  he  fell?  I 
saw  him  go  down.  That  was  before  he  was  shot? 
Yes,  sir.  You  saw  liim  go  down  ;  did  yoai  sec 
him  come  up  again  ?  I  did  not.  Then  while 
yon  were  looking  at  Archy  Beebee,  from  the  time 
lie  turned,  until  he  fell— did  you  see  Tolar  then  ? 
I  conld  see  them  both.  And  anybody  else?  I 
saw  Sheriff  Ilardie ?  Did  yoiisee  Beebee  wheiv 
he  was  shot?  I  did  not.  Did  you  see  him  wheu 
lie  fell  ?  I  did  not.  You  didn't  see  him  again; 
until  after  he  was  shot  ?  No,  sir.  You  say  that 
that  crowd  was  quiet  except  tlie  shuffling  effect? 
I  said  I  heard  no  exclamation  or  any  noise.  If  it 
had  been  made  you  would  have  heard  it ;  you 
were  close  enough  to  hear  it '?  I  was  aboirt  fif- 
ty feet  from  him.  About  the  width  ot  the 
street  ?  Yes,  sir.  Any  noise  as  a  man's  voicB 
could  be  heard  that  distance  ;  you  could  bear 
my  voice  that  distance,  couldn't  you?  Yes,  sir. 
Any  noise  you  could  have  heard  then?  Yes,  sir. 
You  think  if  there  had  been  any  noise  you  would 
have  heard  it?  Yes,  sir.  And  you  didn't  hear 
any  noise;  nothing  to  attract  your  attention  ?  I 
didn't  hear  it,  sir.  You  didn't  heai'  any  noise  ;■ 
tlicre  was  no  noise  or  confusion  in  the  crowd  tf> 
the  best  ot  your  belief  and  recollection  ?  There 
was  no  noise,  as  to  confusion  I  could  not  tell,  as 
I  was  not  there.  You  could  not  tell ;  why  ?  Be- 
cause I  was  not  in  the  crowd.  You  could  not  sec 
the  crowd  ;  the  crowd  was  in  com.motion  ?  Yes, 
sir.  The  crowd  being  in  commotion  didn't  at- 
tract yoiir  attention,  but  a  single  individual  in  it 
did,  from  his  standing  still  as  a  statue  ?  My  at- 
tention was  fixed  on  Captain  Tolar. 

Re-direct  examination  by  the  Counsel  for  the 
accused : 

Mr.  Davis,  how  far  did  I  understand  you  to  s;iy 
Captain  Tolar  was  from  Beebee  at  the  time  the 
pistol  shot  was  fired?  I  should  say  it  was  ten  or 
twelve  feet.  Were  there  many  i)ersons  betwecu 
Beebee  and  Capt.  Tolar  et  that  time  ?  I  should 
say,  sir,  as  well  as  I  could  judge,  there  was  ten 
or  a  dozen.  And  I  understand  you  to  say  they 
were  in  motion  ?  Yes,  sir.  Moving  about  in 
every  direction?  Yes,  sir.  And  Tolar  stood 
there  still  ?    He  was  standing  still. 

t>uestioned  by  the  Commission : 

Did  the  crowd,  in  moving  out  of  the  arch  at 
the  time  Beebee  was  brought  out,  pass  between 
Tolar  and  the  south  side  of  the  arch  ?  They  did, 
sir ;  they  passed  between  him  and  the  south  side 
of  tlie  arch.  Now  how  far  w'as  Mr.  Tolar  stand- 
ing from  the  south  side  of  the  arch  ?  I  should 
think  it  was  four  or  five  feet.  Didn't  you  say  a 
few  moments  ago  that  it  was  three  feet.  I  said, 
sir,  if  I  remember  right,  that  it  was  about  two 
or  three  from  wliere  Beebee  went  dowu  the  first 
time.  From  the  south  side  of  the  main  arch 
didn't  you  say  Captain  Tolar  was  standing  about 
three  feet  ?  I  don't  remember  it,  sir.  You  say 
this  crowd  passed  between  Tolar  and  south  side 
of  the  arch  ?  Yes,  sir.  And  tlic  crowd  that  were 
following  him  up?  All  the  crowd  didn't.  Did  any 
of  them  pass  there?  I  suppose  they  did.  Did  they 
pass  around  the  other  side  of  Tolar  ?  I  saw 
more  of  them  pass  to  the  rear  of  him.  You  saw 
Tolar  all  the  time  while  this  crowd  was  passing? 
All  the  time. 

On  motion  the  Commission  adjourned  to  meet 
Saturday,  the  I7th  inst.,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C,  Aug.  17, 1867.    11  a.  m. 
The  Commission  met  pursuant  to  adjournment. 
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Present,  all  the  raenibeis  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

The  reading  of  tlie  t<^stimony  of  George  Smith, 
Rufus  Smith  and  John  X.  Smith,  taken  yester- 
day,  was  waived,  there  being  no  objection  thereto. 

The  testiiuony  of  J.  B.  Davis  was  then  read. 

Mr.  Davis  made  tiie  following  corrections  in 
)iis  testimony : 

On  page  1495,  line  15,  he  wished  to  substitute 
"South  east  corner,"  in  place  of  "  North  east 
corner; "  making  the  sentence  to  read  .  "  a  little 
to  the  right  of  the  south  east  corner."' 

On  jiage  1497,  line  7,  the  witness  said  he  did 
not  understand  the  qiiestion  to  refer  to  neighbor- 
hood or  general  ciiaracter ;  he  supposed  the 
question  to  be  addressed  to  him  personally,  what 
he  knew  of  his  own  knowledge. 

On  page  1520,  he  wished  to  substitute  ''1865," 
in  place  of  "1866." 

Yesterday's  proceedings  having  been  read, 
were  then  approved. 

J.  G.  Leggett,  a  witness  for  the  defense,  hav- 
ing been  Urst  duly  sworn,  testified  as  follows: 

Examinetl  by  the  Counsel  for  the  accused. 

What  is  your  name  ■?  J.  G.  Leggett.  Where 
do  you  reside?  In  Fayetteville.  How  long  have 
you  been  residing  in  Fayetteville  ?  About  four- 
leea  months.  Where  were  you  residing  before 
you  came  to  Fa5-etteville  1  Near  Washington, 
the  eastern  part  of  this  State.  What  is  yonr 
business  in  Fayetteville  ?  Manufacturer  of  spirits 
of  turpentine  and  rosin.  Were  you  at  the  market 
house  in  Fayetteville,  on  the  day  that  Archy  Bee- 
bee  was  shot  ?  Yes,  sir.  At  what  part  of  the 
market  house  did  you  enter  ?  At  the  east  end  ot 
the  market  house,  where  1  went  in  at.  Where 
was  the  deceased  man,  Beebee,  at  the  time  you 
entered  the  market  house  ?  I  don't  know,  sir;  I 
understood  he  was  up  stairs ;  I  did  not  go  up 
there  at  all.  How  long  after  you  reached  the 
market  house  ^^as  it  before  the  deceased  man, ', 
Beebee,  was  brought  down  ?  Well,  sir,  I  think 
about  ten  or  fifteen  minutes.  At  what  point  of 
the  market  house  did  you  stop,  when  you  first 
went  there  ?  I  think  I  stopped  about  six  or 
eight  feet  from  the  main  entrance ;  about  eight 
feet  I  think.  Of  what  main  entrance  ?  The  east 
entrance.  Did  you  stop  inside  of  the  market 
house  or  out  side  ?  On  the  inside  of  the  market 
house.  How  long  did  you  maintain  your  position 
about  that  place,  inside  tfae  'market  house  ?  I 
suppose,  sir,  I  was  there  from  between  five  and 
seven  minutes ;  I  didn't  notice  particularly.  Who 
was  with  you  while  you  were  there  ?  There  was 
a  number  of  gentlemen  there :  Mr.  Ed  Powders, 
Mr.  Ralph  Lutterloh,  Capt.  Tolar,  and  I  think 
Mr.  John  Maultsby  was  there-  Any  one  else  ? 
I  think  Mr.  Samuel  Hall  was  near  the  crowd 
■where  I  stopped,  and  jNIr.  Sykes.  What  Sykes? 
I  don't  know  his  name,  a  one-aitned  man.  Sam 
Hall  and  the  one-armed  Sykes  1  Yes,  sir.  Did 
all  of  them  continue  standing  there  as  Ions  as 
you       remained    in    that     position  ?  They 

were  there,  I  don't  know  that  they  occupied  their 
position  all  the  time,  they  were  moving  around 
there,  more  particularly  Hall  and  Sykes,  and 
Maultsby;  they  were  "oft  to  the  west  end, 
rathe  1  further  off  than  where  I  was  from  the 
others.     Rather  towards  the  west  end  ?     Rather  ' 


towards  the  centre  of  the  market,  near  the  bell 
rope.  Was  that  at  the  tinid  of  your  arrival  ? 
Yes,  sir.  During  the  time  you  were  there  in  the 
inmiediate  couii)any  of  Tolar,  Ralph  Lutterloh, 
Ed  Powers  and  John  Maultsby,  did  any  conver- 
sation occurr  between  j'ou  and  them  or  between 
any  person  of  that  number  V  Yes,  sir ;  I  went 
there  mainly  to  see  what  was  going  on,  and  they 
were  telling  me  what  had  taken  place;  it  wa.s 
something  that  I  had  not  heard  of.  With  refer- 
ence to  the  trial  of  the  man  Beebee  ?  Yes,  sir. 
We  don't  call  now  for  anything  that  was  said  in 
the  crowd  ;  was  that  conversation  carried  on  in 
an  ordinary  tone  of  voice  ?  Yes,  sir.  Did  you 
see  any  \\hispering  ':*  I  did  not,  sir,  I  saw  no 
whispei'ing  at  all.  Could  you  state  positively, 
whether  there  was  any  whispering  between  those 
parties  at  the  time  you  were  there  or  not  V  If 
there  was  I  didn't  see  any.  Was  there  anything 
about  the  manner  or  demeanor  of  any  of  those 
persons  there  that  was  calculated  to  excite  sus- 
picion, or  to  attract  attention  ?  I  didn't  see  any 
sir.  Did  you  remain  in  that  position  until  Bee- 
bee was  brought  down  '?  No  sir,  I  had  moved  a 
little  further  towards  the  door,  at  the  time  he 
camedown,  or  at  least  when  the  lady  was  brought 
down.  Were  j'ou  in  that  position  at  the  time 
Mrs.  Massey  and  her  daughter  came  dov.n  the 
steps '?  Yes,  sir,  when  they  came  down  I  moved 
a  little  towards  the  main  entrance;  I  did  not  know 
them,  1  turned  around  and  asked  some  person  if 
that  was  the  lady.  Who  accompanied  them 
■when  they  came  down  ?  I  think  Mr.  Bond.  The 
to-wTi  Constable  "?  I  think  he  is  ;  I  don't  know 
for  certain.  What  became  of  Mrs.  Massey  and 
her  daughter,  did  you  see  ?  They  were  carried 
to  the  carriage  by  Mr.  Bond.  AVhere  was  the 
carriage  standing?  The  carriage  was  stand- 
ing off  in  the  street  near  the  side  walk. 
Off  fi-om  what  potion  of  the  market  house  ?  I 
think  it  was  standmg  off  near  the  small  arch. 
Which  small  arch?  The  arch  tovrards  the 
south  corner.  You  think  it  was  there  ?  Yes. 
sir,  I  didn't  notice  particularly.  Did  you  see 
^Irs.  Massey  and  her  daughter  ■when  they  got  in- 
to the  carriage?  I  saw  them  get  into  the  car- 
riage, Mr.  Bond  helped  them  in.  Did  any  per- 
son go  from  the  crowd  whioh  was  imdcr  the  mar- 
ket house,  or  near  the  market  house,  to  that  car- 
riage, while  it  was  stancUng  there  ?  No,  sir, 
I  saw  no  one  go  to  the  carriage  at  all,  except  Mi*. 
Bond.  Did  you  see  any  person  about  the  car- 
riage at  all,  aiw  male  person  except  Mr.  Bond  ? 
Yes,  sir,  I  saw  a  colored  man,  ■who  1  supposed 
was  the  driver.  Was  he  occupying  the  di-iver's 
scat  ?  Yes,  sir.  Did  you  see  any  white  man 
at  all  about  the  carriage  ?  No,  sir,  I  didn't  see 
any  particularly,  only  passing  around,  you  know. 
Where  Mere  you  standing  sir,  at  the  time  the  la- 
dies and  Ml".  Bond  came  down  and  went  to  the 
carriage?  I  ^^■as  standing  about  three  feet,  I 
suppose  in  five  feet,  of  the  main  entrance.  The 
east  entrance  ?  Yes,  sir.  And  under  the  mar- 
ket hou.<e  still  ?  Yes,  sir.  "WTio  was  standing 
there  ^^ith  yoa  at  that  time  ?  Mr.  Ed  Po-vvers, 
Raljih  Lutterloh  and  Capt.  Tolar,  and  I  think  Mr. 
IVIaultsby.  Any  bodj-  else?  There  was  others 
that  was  off  around  as  they  generally  arc  in  a 
crowd.  I  ask  you  sir,  A\het.her  Capt.  'Tolar  went 
to  that  can-isge  at  all  ?     I  dont  think  he  did  sir. 
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Did  you  notice  whether  he  did  or  did  not  ?  No, 
sir,  I  dou't  think  he  went,  if  he  had  I  would  have 
seen  him.  You  were  standing  with  him  ?  Yes, 
sir,  1  am  certain  lie  did  not  go.  How  longatimc 
elapsed,  het^  cen  the  ladies  getting  into  the  car- 
riage, and  tlie  bringing  of  the  man  Beehee  down 
stairs?  I  don't  think  it 'was  more  than  five 
minutes.  Duiing  that  time,  between  the  getting 
into  the  carriage,  by  the  ladies,  and  the  bringing 
»lo\vn  of  Arch}-,  were  you  oecujijing  the  same  po- 
sition you  ivere  in.  Very  near  the  same  position. 
You  didn't  move  out  from  under  the  market 
house  ?  No,  sir.  Was  Capt.  Tolar  -with  you  ? 
We  Avere  all  there  in  a  group.  The  same  persons 
that  you  have  named?  Yes,  sir,  we  hadn't  come 
out  from  under  the  market  house.  When  did  you 
go  out  from  under  the  market  house  ?  After  the 
i)oy  was  brought  do\m.  Did  you  see  the  boy 
Beebee  when  he  first  made  his  appearance  on  the 
stair  steps  coming  do^sii  ?  Yes,  sir,  I  tliin's  he 
wiis  very  near  the  bottom  of  the  steps  when  I  first 
saw  him.  You  didn't  see  hiin  then,  when  he  first 
made  his  appearance  coming  clo«n  the  steps  ? 
No,  sir,  I  think  I  first  noticed  him  near  the  bot- 
tom. Vv^iio  was  then  \vith  him  ?  I  think  Sheriff 
Hardic  and  ]\Ir.  Wemyss,  and  one  or  two  police 
men,  Mr.  Faircloth  I  recognized,  and  I  think  there 
v.as  t\so  others.  Do  you  recollect  on  -which  side 
of  him  ill-.  Wemyss  was  ?  I  tliink  ilr.  Wemyss 
was  on  his  right  sir.  Do  you  remember  where 
Sheriff  Hardie  was?  I  think  he  was  in  front. 
Do  you  rememlier  who  was  on  the-prisoners  left  ? 
I  d©  not  sir,  there  was  one  more  policeman  I 
ih.ink,  that  was  along.  Were  you  looking  at  the 
]n-isoucr,  from  the  time  you  have  described,  till  he 
got  to  the  floor  of  the  market  house?  Yes,  .sir. 
Erora  your  position,  looking  at  the  prisoner,  could 
you  see  that  bench  that  runs  to  the  east,  or  runs 
to  tJie  left  of  Becky  Ben's  stall,  coming  down  the 
market  house  steps  ?  Yes,  su-,  that  is  nearly  in 
frf»nt  of  the  stairway.  At  that  time  did  any  one 
jump  up  on  tliat  bench  ?  No,  sir,  I  didn't  see 
any  one  jump  up  on  the  bench  at  all.  At  that 
time,  v.hen  the  prisoner  was  being  brought  do\\-n 
where  was  John  Maultsby  ?  He  was  off  towards 
the  bell  rope  I  think,  near  the  center.  Who  was 
with  him  sir  ?  I  think  ilr.  Sykes,  and  I  believe 
that  Mr.  Plall  was  near  there.  You  think  at  the 
time  i\Iaultsby  -was  up  near  the  center  of  the  mar- 
ket house,  about  the  bell  rope,  and  with  him  were 
Mr.  Sykes  and  Sam  Hall — you  mean  the  one 
armed  man  ?  Yes,  sir.  Any  bodj^  else  there 
with  him,  that  you  remember  ?  There  were  others 
there,  but  I  don't  recollect  who  they  were.  Where 
is  the  bell  royie  ?  It  is  about  the  center  of  the 
market  house,  generally  it  is  fastened  to  a  post. 
And  that  is  where  Maultsby  and  Sam  Hall  and 
Sykes  were,  at  the  time  the  man  was  bi-ought 
down  stairs  ?  They  Avere  near  there  when  I  saw 
them  last.  I  ask  you  sir,  whether  you  know  it  as 
a  fact  or  do  not,  ^^•hether  any  one  jumped  u]i  on 
that  bench,  at  the  time  the  prisoner  was  being 
hrouglit  down,  called  Beck}-  Ben's  cake  bench, 
and  made  an  exclamation  of  any  sort  ? 
No,  sir,  I  heard  ni>thing  of  that,  nor  didn't  see 
any  one  jump  on  the  barrel.  That  brings  them 
to  the  loot  oi  the  stairs ;  how  large  was  the  crowd 
at  that  time  ;  I  mean  the  crowd  under  the  market 
house,  and  the  crowd  outside?  Well,  sir,  I  am 
not  prepared  to  say ;  at  that  time  under  the  mar- 
ket house  there  was  not  a  great  raany  persons : 


I  don't  suppose  over  twenty-five;  there  might 
have  been  more.  Outside  do  you  know  how 
many  there  were?  No,  sir,  I  don't ;  tiiere  was  a, 
considerable  of  a  crowd  there  when  I  came  up. 
Up  to  the  time  of  the  prisoner's  getting  to  the 
floor  ot  the  marlcet  iiouse  was  there  any  thing  in 
the  crowd  that  attracted  your  attention  ?  Noth- 
ing at  all,  sir,  only  the  prisoner ;  my  attention 
was  directed  to  him.  Yv'i'-re  there  any  manifesta- 
tions of  excitement  in  the  crowd?  None  at  all, 
sir,  that  I  saw.  What  occuried  next,  sir?  The 
prisoner  come  on  round  the  stall  there,  and  pas- 
sed out  between  where  v.'e  were  standing  and  the 
side  walk.  When  the  prisoner  got  down  to  the 
floor  of  the  market  house,  was  your  position  at 
that  time  the  same  you  have  described  ?  About 
the  same.  Did  you  alter  your  position  at  all  ? 
I  did  not  till  the  prisoner  passed  me.  Did  Tolar 
alter  his  position,  or  did  he  continue  to  stand 
there  by  you  ?  We  were  all  there,  ^Mr.  Powers, 
Mr.  Tolar,  and  Mr.  Lutterloh,  Ave  all  walked  out 
together  from  under  the  market.  Any  thing  un- 
usual occur  to  attract  your  attention  before  the 
prisoner  got  out  of  the  market  hoiise  ?  -Sothing 
at  all,  sir.  Then  you  walked  out  of  the  markcE 
house,  where  did  you  go  then?  I  walked  about 
the  center  of  the  pavement  and  stopped  there. 
The  centre  of  the  pavement,  where?  The  east 
end  of  the  market  honse.  Near  the  small  arch, 
or  where  ?  About  the  center  of  the  large  arch ;  I 
reckon  it  was  a  little  to  the  south  of  the  center  of 
the  large  arch.  And  these  persons  went  out  there 
with  you?  Yes,  sir.  What  did  you  do  when  Jou 
got  there  ?  I  stopped  there ;  i  saw  signs  there  of 
a  mob,  and  stopped.  Did  these  that  you  have 
named  stop  there  too  ?  Yes,  sir;  then  the  pris- 
oner Beebee  was  br  ought  down.  Which  corner 
of  the  main  arch  did  he  turn  ?  He  turned  the 
right  corner,  sir.  Right  corner  going  east?  Yes, 
sir.  In  turning  that  corner  did  he  pass  you  and 
Tolar  and  Ed.  Powers  upon  his  right  or  left?  lie 
passed  to  our  right,  sir;  he  passed  just  around 
the  corner,  and  he  was  on  the  right.  That  threw 
you  on  the  prisoner's  left?  Yes,  sir.  You  say 
at  that  time  you  noticed  some  signs  of  excitement ; 
just  state  wiiat  they  were  ?  As  soon  as  1  got  out 
on  the  street,  on  the  side  walk,  I  saw  a  young 
man,  1  don't  know-  who  he  was ;  I  thought  he  was 
tight,  you  know,  attempting  to  strike  the  prison- 
er; the  sherifl"  then  commenced  trying  to  keep 
the  crowd  back,  you  kuow^ ;  that  w-as  the  first 
that  I  saw,  and  they  still  conthiued  going  on. 
Who  do  you  mean  by  they,  the  prisoner  and  the 
party  witli  him  ?  The  prisoner  and  the  men  who 
had  him  in  charge;  Mr.  Wemyss,  I  think,  w-as  on 
his  right  at  the  time.  What  was  the  next  you 
saw  ?  The  next  I  saw  they  had  got  with  the  pris- 
oner near  the  corner.  Near  which  corner  ?  The 
south-east  corner.  What  occurred  there?  They 
rather  halted  there,  and  this  young  man  was  carri- 
ed oflF,  I  think;  I  thought  he  was  drunk,  he  was 
carried  off  by  some  person,  I  don't  know  who,  but 
at  least  there  was  a  large  man  come  up  and  got  hold 
of  him,  and  about  that  time  a  pistol  went  off,  I 
suppose  it  was  a  pistol,  I  saw  the  Hash  of  a  pis- 
tol, and  I  saw  Mr.  Wemyss  and  the  prisoner  fall. 
Did  you  notice  whether  the  prisoner  stumbled  or 
went  down  before  the  pistol  shot  was  tired  ?  I 
don't  know,  sir,  I  don't  remember.  There  was 
some  exertions  on  the  part  of  the  prisoner,  but 
there  was  a  considerable  crowd  around.  Now,  at 
the  time  the  pistol  shot  was  fired,  just  at  that 
time,  did  you  see  Tolar?  Yes,  sir,  Capt.  Tolar 
was  to  my  right.  Now,  at  the  time  the  pistol 
shot  was  fLied,  where  wasi  Tolar  standing?  He 
was  standing  at  the  center  of  the  side  walk,  and 
a  little  to  the  south  side  of  the  main  arch.  Wag 
Tolar  on  the  pavement?  Yes,  sir.  Where  were 
yoj  gt!ii:c!J3g  at  that  time  ?    I  was  standiilfe  a  lit- 
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tie  in  front— to  his  left,  ami  a  little  in  I'-ont 
nearer  the  center  of  the  pavenieut  than  he  was 
How  much  to  his  IVonl  \vi  re  you  'i  Ver)'  little, 
sir;  Mr.  Lutterluh  was  a  Utile  to  my  front  and 
to  my  rii;ht,  and  Mr.  Ed.  I'owers  was  a  little  in 
front  of  him  and  to  iny  ritflit ;  we  all  walked  out 
there  toi^'et her.  Was  there  anybody  nearer  to 
Tolar  on  the  left  than  you  -(Ncre  '!  I  don't  think, 
there  was,  sir.  That  was  the  i)03ition  ot  your- 
self, of  Tolar  and  of  the  bahuieeof  the  party,  at 
the  instant  the  ])istol  was  tired?  Yes,  sir,  that 
was  the  position.  Did  Tolar  tiro  that  pistol? 
No,  sir,  ho  did  not.  Have  you  any  doubt  about 
that  Mr.  LentrettV  None  in  the  world,  sir.  You 
swear  positively  and  directly  that  Tolar  did  not 
tiro  the  pistol  at  that  time  ?  1  do,  sir.  Was  there 
more  than  one  pistol  shot  iired?  No,  sir,  there 
was  not.  Do  you  know,  sir,  who  tired  the  pis- 
tol y  I  do  not,  sir,  I  did  not  see  the  pistol.  I 
■understand  you  to  say  that  you  saw  the  flash  and 
saw  thesmokeV  Y'es,  sir.  Well,  sir,  at  what 
point  did  you  sec  the  ilash,  and  from  what  point 
('id  the  stuoUe  arise?  From  where  I  was  stand- 
in:?  it  was  at  auu;le  of  almost  forty  dei^rees,  off  to 
my  left.  Left  and  rear,  or  left  and  front  ?  Left 
and  front.  An  an^le  of  forty  decrees  with  you 
or  with  the  market  house?  "  With  the  market 
bouse — I  mean  the  tiashini;:  was  off  directly  to  my 
left.  How  far  was  it  froni  Tolar  ?  I  think  it  was 
about  oiijht  feet  from  me.  Was  it  further  from 
Tolar  than  from  you?  Y'es,  sir,  he  was  to  my 
right  t  leu.  How  far  was  it  from  Tolar?  It 
must  have  been  at  least  nine  feet.  Could  you  tell 
from  thetlasb  and  smoke  whether  the  person 
who  fired  that  pistol  was  off  the  pavement  or 
on  ?  He  was  off  the  ixivemcnt,  sir.  How  far 
was  that  flash  and  smoke  oiflrom  the  deceased 
man  Beebee  ?  I  thought  it  was  about  three 
feet,  sir.  At  that  time  how  far  was  Tolar  from 
the  deceased  man  Beeliee  ?  Well,  sir,  it  must 
have  been  at  least  twelve  feet— ten  or  twelve  feet ; 
I  never  measured  the  distance.  Were  there  many 
persons  between  Tolar  and  Beebee?  Y'es,  sir,  J 
suppose  there  were  about  as  many  a-^  could  get  on 
the  sidewalk— about  titteeu  or  twenty.  Were 
there  persons  standinc,'  still  ?  No,  sir,  they  were 
in  commotion.  Did  Tolar  advance  upon  Beebee 
at  all  ?  No,  sir,  he  did  not.  At  the  lime  the  pis- 
tol was  fired,  was  any  remark  made  by  any  per- 
son to  Tolar?  I  never  heard  any  remark  at  all. 
Did  you  make  any  remark  to  Tolar?  I  nsked 
him  "or  ]Mr.  Powers,  I  forgot  which,  I  S'id 
"did  you  ever  see  anything  like  that?" 
and  I  turned  ofl"  theu  immediately,  and  leit  the 
place.  When  you  left  the  place  did  yoa  leave 
Tolar  standir.ij  there  ?  I  left  him  there".  Where 
■was  Beebee  at  the  time  he  was  shot  ?  He  was 
near  the  corner  of  the  pavement.  Was  be  nearer 
the  market  house,  or  nearer  the  center  of  the 
pavement,  or  nearer  the  outer  edge  of  the  pave- 
ment ?  I  think  he  was  nearer  the  outer  eastern 
edge  of  the  pavement.  So  you  turued  off  and 
left  Tolar,  and  this  party  that  you  were  with, 
standing  just  there?  Y'es,  sir.  Where  did  you 
go  then?  I  went  theu  over  to  Mr.  Kiley  and 
Bums'.  How  did  you  go  ?  I  went  around  the 
rear  of  the  crowd,  and  struck  the  walkabout  half 
■way  from  the  market  and  Mr.  Davis'  corner. 
"What  Davis'  corner?  J.  B.  Davis.  Did  you  see 
any  thing  of  Davis  then?  I  passed  him  on  the 
corner.  Where  is  that  store  of  Burns  and  Riley, 
to  which  you  went ;  is  it  further  east  than  the 
store  of  Mr.  Davis.  Y'es,  sir.  Did  you  go  into 
the  store?  Yes,  sir.  How  long  did  "you  remain 
there  ?  Not  oTer  ten  minutes.  What  became  of 
youthen?  Jlajor  Burns  and  myself  went  back 
again.  Major  Burns,  of  the  firm  of  Riley  and 
Burns?  Yes,  sir,.  Went  back  where?  To 
■ft  tcrt  the  prisoaer  was  sbot.      Did  yon  pass  the 


store  of  J.  B.  Davis,  on  your  return  ?  Yes,  sir 
Did  you  sec  anything  of  him  then  ?  He  was  there 
still.  Where  was  he?  He  was  near  the  corner — 
I  think  he  was  a  little  on  the  walk.  Near  his 
own  corner?  Y'es,  sir.  Did  you  go  up  to  Beebee 
the  deceased  man.  Major  Burns  and  niyselt 
went  up  there,  and  looked  at  him.  At  thattime 
did  you  see  anything  of  Tolar?  No,  sir,  I  didn't 
see  Captain  Tolar  any  more  that  day.  Is  this  all 
you  know  about  this  matter  ?  That  is  all  I  kuow 
sir. 

Cross  Examination  by  the  Counsel  for  the  pros- 
ecution : 

What  is  your  first  name?  Jordan,  sir.  Where 
did  you  fiist  hear  ot  the  attempt  of  the  negro, 
Arcliy  Beebee  to  commit  violence  npon  the  young 
lady.  Miss  Massey  ?  I  heard  it  on  the "  day  i 
reached  the  market  bouse,  the  time  I  first  got 
there.  What  time  that  day  ?  I  think  it  was  be- 
tween three  and  four  o'clock.  At  the  time  you 
first  went  to  the  market  house  that  day  ?  Yes, 
sir.  Do  you  swear  that  you  have  never  heard  of 
that  matter  in  any  shape  form  or  way  from  any 
person  at  all  until  you  went  to  the  market  house 
that  day?  I  don't  think  I  had  sir;  I  think  per- 
haps Mr.  Henry  McDonald  mought  have  spoken 
to  me  in  regard  to  it;  1  think  perhaps  be  may 
have  told  me  at  bis  store.  At  what  time  were 
yoii  at  his  store?  I  ■went  to  the  market  bouse 
direct  from  his  store.  Are  you  positively  certain 
that  you  had  never  heard  of  that  matter  before 
yon  heard  that  from  Mr.  McDonald  ?  I  think 
that  is  the  first  of  my  hearing  of  it.  Have  you 
thought  of  it  well  ?  Yes,  sir.  And  you  swear 
positively,  that  you  never  heard  of  this  matter  to 
the  best  of  your  recollection  until  you  got  to  the 
market  house  that  day  ?  I  don't  thiu'iv  I  did,  as 
I  said  before,  I  think  perhaps  Mr.  Henry  McDon- 
ald might  have  spoken  to  me  about  it.  That  was 
a  few  minutes  before  you  got  to  the  market  house 
but  before  that,  you  swear  positively  you  didn't 
bear  of  this  ?  I  don't  think  1  had.  Aiut  you  cer- 
tain about  it  ?  1  think  I  am  certain  of  it. 
W^here  were  you  on  the  Sunday  previous,  the 
tenth  of  February,  sir?  I  was  at  the  still 
yard  pretty  much  all  day.  How  far  is  the 
still  yard  from  the  market  house  ?  I  think  it 
must  be  a  quarter  of  a  mile.  Down  what  street 
do  you  go  to  go  there  ?  Up  H.iy  street.  From 
the  market  bouse?  Tcs,  sir.  Do  you  go  along 
that  street  to  go  to  Mr.  William  B.  Wright's  res- 
'idenee  ?  No,  sir,  1  don't  know  where  William  B. 
Wrisrht  lives.  Did  jou  ever  hear  of  the  spot,  the 
locality  of  the  road  where  this  alleged  violence 
■was  attempted  on  that  young  woman  ?  Not  until 
that  day.  How  far  is  that  spot  from  your  stUl 
yard?  I  don't  know,  it  is,  I  reckon,  a  mile.  Is 
"it  the  same  direction  from  the  market  bouse  that 
the  still  yard  is  ?  No,  sir.  Suppose  you  started 
from  the  market  bouse,  what  street  would  you 
take  to  go  towards  tiie  locality  of  this  first  crime 
of  Archy  Beebee  ;  the  place  where  it  was  alleged 
that  this  act  was  committed  ?  I  would  go  across 
Eckles  bridge.  What  street?  I  don't  know  the 
name  of  the  street.  How  far  is  that  point  from 
the  market  house,  weere  it  is  alledged  that  this 
rape  was  attempted  ?  1  should  suppose  it  is  very 
nearly  a  mile,  sir;  I  don't  know,  1  never  saw  the 
placebut  once.  When  did  you  see  that  place? 
I  saw  it  about  a  week  ago,  or  two  weeks  ago,  I 
should  think  it  was.  Is  that  the  first  time  and 
only  time  you  have  seen  it  ?  Yes,  sir.  What  was 
the' object"  of  your  visit  there?  I  was  passing 
there,  and  Mr.  Lett,  I  think,  showed  me  the  filace. 
Suggested  that  you  should  go  and  see  it  ?  No, 
sir^we  were  traveling  bj'  it.  You  didn't  go  to 
inspect  it  ?  No,  sir.  Y'ou  say  that  on  the  Sunday 
previons  to  the  day  when  this  alleged  ravishing  was 
attempted,  you  ^vcrc  at  the  still  yard  pretty  muck 
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all  day,  were  you  there  all  day.  I  don't  Ihink  I 
was.  What  part  of  the  day  did  you  leave  there  ? 
I  think  I  lett  there  in  the  evening.  About  sun 
down  ?  No,  sir,  about  an  hour  by  the  sun.  That 
was  the  tenth  of  February  ?  Yes,  sir.  You  had 
heard  nothing  of  tliis  transaction  up  to  this  time? 
No,  sir,  I  went  home  from  the  still  house  to  my 
supper.  Which  way  did  you  goto  supper?  By  a 
north  course ;  it  is  east  of  north,  I  think.  Did 
you  hear  any  thing  of  this  transaction?  I  heard 
nothing  at  all.  You  went  home  then  ?  Yes,  sir. 
Did  you  meet  Vvith  any  acquaintances  on  the  w  ay  V 
No,  sir.  Meet  with  no  one  that  yon  remember 
speaking  to  on  tlie  way  ?  No,  sir.  Did  you  have 
no  visitor  at  your  house  ?  No,  sir.  Did  you 
stop  and  take  dinner  at  home  ?  Yes,  sir.  Was 
supper  ready  when  you  reached  there  ?  No,  sir. 
You  got  home  a])0ut  sun  down?  Yes,  sir.  And 
you  staid  there  until  supper?  Yes,  sir,  I  remain- 
ed there  all  night.  You  didn't  leave  the  house 
that  evening?  No,  sir.  And  you  had  no  visitors 
there  that  evening?  No,  sir,'none  at  all.  Yon 
are  conhdent  that  there  was  none.  Yes,  sir. 
And  you  heard  nothing  up  to  that  time  ?  I  heard 
nothing  up  to  tliat  time.  You  stayed  in  the  house 
all  night.  Yes,  sir.  What  time  did  you  leave 
next  day  ?  After  breakfast.  What  time  do  you 
breakfast  generally.  About  eight  o'clock  that 
season  of  the  year.  You  didn't  leave  the  house 
before  breakfast  ?  I  didn'  t  go  to  the  still.  When 
did  you  leave  the  house?  About  eight  o'clock, 
to  go  to  the  Btill.  Didn't  you  leave  it  before  ?  I 
might  have  walked  out  in  the  yard.  It  was  the 
lirst  time  you  had  left  your  own  premises? 
Yes,  sir.  'Had  you  liad  any  visitors  at  your 
prenn'ses  that  morning?  None  at  all.  You  heard 
nothing  of  this  transaction  at  home  ?  No,  sir. 
"When  you  left  your  house  j'ou  went  to  the  still  ? 
Yes,  sir.  j\Ict  no  accjuaintance.s  liy  the  yyay  ? 
No,  sir  ;  the  tirst  j)erson  tliat  1  remember  being 
in  conversation  with  that  morning,  was  a  man 
who  I  had  bought  out  his  coo])cr  shop.  He  said 
nothing  about  this?  No,  sir.  Is  he  the  onlj' 
man  you  remember  meeting  that  morning  ?  Yes, 
sir.  ]I)id you  see  him  after  you  got  to  jour  still 
house  or  before  ?  Before.  What  is  his  name  ? 
His  name  is  Bryan  Leggett ;  he  lives  in  Robinson 
County.  Is  he  any  relation  of  yours  ?  Y^es,  sir. 
What?  He  is  about  a  third  cousin, I  suppose 
Y''oii had  some  business  conversation  with  him? 
Y'cs,  sir.  And  you  then  stayed,  liow  long  at  the 
still  house  ?  I  stayed  there  until  about  eleven 
o'clock  ;  I  then  went  around  to  tlie  sliop  where  I 
had  bought  out,  and  then  went  back  home  and 
got  dinner.  Where  is  the  shop?  On  North  St. 
How  near  is  that  to  the  market  house  ?  I  don't 
recollect  sir  ;  I  reckon  it  is  prehaps  not  quite  half 
a  mile.  From  your  still  house  yon  went  to  your 
shop?  Y'cs,  sir,  You  had  just  Ijought  it  out  ? 
Y''es,  sir ;  bought  it  out  on  Saturday.  Did  you 
meet  anj-  acquaintances  on  your  way  to  that 
place  ?  No,  sir  ;  up  to  that  time  I  had  very  few 
acquaintances  in  the  place.  Did  you  meet  any 
acquaintances  at  the  cooper  .shop  ?  No,  sir.  Did 
you  have  the  keys  to  the  sho])  ?  No,  sir.  Was  it 
locked  ?  No,  sir  ;  there  was  no  key  to  the  shoji 
the  shop  was  open.  Wei-e  the  men  at  work  ? 
No,  sir  ;  not  at  that  time.  You  found  the  shop 
<lescrte(l  ?  Yes,  sir  ;  lie  had  left  to  go  over  the 
river.  Y'ovi  left  your  stilling  j)! ace  at  11  o'clock 
and  went  to  this  cooper  sho])  (iircct  from  the  stil- 
ling place  ?  Yes,  sir,  Where  did  you  go  from, 
there?  I  went  back  to  the  still.  Had  no  con- 
versation  with  any   one  on  the   way  ?     No,  sir. 


How  long  did  you  remain  there  then?  Until 
about  half  past  ele^■en  o'clock.  You  had  no  con- 
versation with  any  one  at  the  still  ?  No,  sir  ;  I 
went  home  to  dinner  at  half  past  twelve,  and  af- 
ter I  got  my  diinicr  I  went  by  the  still,  and  went 
on  dnvni  town.  You  had  seen  no  one,  and  had  no 
idea  that  such  a  thing  had  transpired?  I  knew 
nothing  of  it.  You  went  do\\n  town  on  husiiie.ss 
or  )»leasure  ?  I  went  down  on  business  ;  I  went 
down  to  see,  Mr.  Reilly,  and  Burns,  with  regard 
to  money  matters;  about  Mr.  Leggett  for  bis 
timber.  Vv^ere  these  ac(]uaintances  of  yours  be- 
fore you  went  to  Fayetteville  ?  No,  sir ;  we  were 
botli  engaged  in  the  same  business  at  that  time. 
Wexe  tliey  connected  wth  you  in  any  way  ?  No, 
sir.  Y'ou  went  wtb  the  purpose  of  making  some 
money  arrangements  with  them  ?  Yes,  sir.  lu 
going  from  your  house,  I  think  you  said  after 
dinner  you  didn't  go  back  to  your  still  ?  Yes,  sir. 
In  going  fi-om  the  still  to  see  jMessrs  Rielly  and 
Burns,  who  -was  tlie  man  you  said  you  saw  and 
spoke  to  on  this  subject  ?  ISIr.  McDonald ;  1 
went  immediately  to  his  store  first ;  I  owed  him 
for  some  turpentine  that  he  had  bought  for  mc 
on  Saturday.  You  ^^■ent  to  Henry  McDonalds  as 
well  as  to  ISIessrs  Kielly  and  Burns  on  business  ? 
Yes,  sir.  Did  you  pass  by  Henry  McDonalds  in 
going  to  Pdcl'ly's  and  Bums;  is  that  in  your 
route  ?  No,  sir  ;  not  directly  ;  I  passed  around 
Mr.  Hinsdale's  corner  to  my  right  to  go  to 
his  place.  What  street  were  you  going  down 
'\\hen  you  ttu-ned  to  your  right  ?  Hay  St. 
If  you  had  gone  directly  straight  ahead,  you 
would  liave  got  to  Reilly's  and  Burns'?  Yes,  sir. 
But  before  going  there  you  turned  to  the  light 
and  went  to  McDonald's?  Yes,  sir.  That  was 
just  before  you  went  to  the  market  house  ?  Yes, 
sir.  Then  your  first  visit  to  Reilly  and  Burns'  was 
made  afterthis  shooting  took  place?  Yes,  sir. 
But  you  say  your  object  in  going  there  was  to  see 
them  on  business.  You  can't  say  whether  Mr. 
McDonald  spoke  to  you  or  not  of  this  matter? 
It  appears  to  me  he  did;  I  think  I  asked  him 
what  all  that  crowd  was  doing  over  there,  and  I 
was  in  a  hurry  and  it  was  getting  late.  Did  you 
see  Mr.  McDonald  in  the  market  house  in  the 
crowd  afterwards  V  I  did  not,  sir.  You  went  to 
McDonald  and  from  there  directly  to  the  market 
house?  Yes,  sir,  I  got  on  the  pavement,  about 
at  the  south  west  corner.  Then  you  went  into  the 
arch  and  walked  in  about  eight  feet,  I  understand 
you  to  say  ?  Yes,  sir.  How  long  was  it  after 
you  first  got  tliere  before  Archy  was  brought 
downstairs?  About  ten  minutes.  When  you 
got  there  did  you  march  right  up  the  center  of 
the  market  towards  where  the  bell  rope  is  ?  Yes, 
sir.  There  you  encountered  who?  I  found  there 
Mr.  Hall,  Mr.  Luttcrloh,  Mr.  Powers,  Capt.  To- 
lar,.Mr.  Mault&by,  Mr.  Sykes  and  a  number  of 
other  gentlemen.  When  you  first  entered  the 
market  house,  were  Mr.  Ed.  Powers,  Ralph  Lut- 
terloh  and  Capt.  Tolar  standing  together?  I 
think  Capt.  Tolar  was  standing  ofl  rather  to  the 
left.  To  the  left  as  you  went,  sn-?  To  the  right 
of  me  as  I  went  in.  Was  he  standing  or  sitting  ? 
Standing.  Nearer  the  center  of  the  market  house 
or  nearer  the  wall  ?  Nearer  the  wall  on  the  right. 
And  these  other  gentlemen  were  standing  near 
him:  Luttcrloh  and  Powers  were  the  nearest  to 
hiinV  Yes,  sir.  They  were  the  nearest  individu- 
als to  him  that  you  saw  ?  I  think  they  were 
about  as  near  as  anybody  that  I  noticed.  Don't 
you  know  tliat  they  were  nearer  than  any 
body  else?  They  nii";ht  have  been  as  near  as 
anybody  cl&e.      Were  they  a;;   near  as  men  usu 
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ally  are  in  public  place  and  conversing  togeth- 
er. Yes,  sir.  Were  they  carryinij  on  a  con- 
versation with  one  another?  I  didn't  notice. 
Dfd  you  go  up  Hnd  .ep-iilc  with  thi-m  and  shake 
hands  with  them  /  I  don't  tiiiuk  I  shook  bands 
wilh  them  at  all.  Mr.  Liggett,  were  a'ly  of  these 
e:entlumen  armed  V  It  they  we  e,  1  didn't  know  it; 
I  did  not  see  any  weapons  at  all.  You  saw  no 
weapons  thenV  \o,  sir.  Do  \ou  know  whether 
any  one  of  those  genrlenien  was  armed  around  you? 
I  don't,  know,  t^ir.  Did  you  see  any  belts  on  any  of 
them?  No,  sir.  i)id  you  see  any  protuberances 
about  Ihe  breast,  qhestor  back,  where  a  man  iniofbt 
wear  a  pistol  ?  I  don't  think  that  I  did.  No'hinp; 
that  uttractid  vour  atten!  ion  ?  No,  sir.  Neither 
belt  noi- pistol?  I  saw  neither.  IIow  was  Capt. 
Tolar  dressi'd  that  day?  I  think  he  had  on  a 
Rhawl,  and  a  rather  Iip;ht  suit  if  I  am  not  mistaken. 
A  grey  suit  ?  Yes,  sir.  Did  he  have  on  specta- 
cles'' I  don't  think  he  did.  Do  you  retnembor 
whether  he  had  on  a  cap  or  hat?  A  hat.  What 
sort?  1  ihi»k  it  wps  rather  an  ordinary  hat, 
somethin<r  about  the  shape  of  this  (a  low,  tiat  top 
crown  and  narrow  brim.)  A  blaek  hat?  Yes, 
sir.  And  vou  saw  no  weapons  up  to  tliat  time  in 
the  hands  of  anybody  ?  No,  sir.  Now,  when  you 
STOt  to  the  market  house  at  that  time,  ho»v  many 
were  inside  of  the  market  house?  I  suppose  there 
must  have  been  twenty  or  twenty-five  persons  ;  oV 
there  might  have  been  more  or  less.  In  going 
through  and  passing  along  the  side  walk  and  en- 
tering, did  you  see  any  groups  outride  ?  There 
was  a  number  of  persons  at  the  east  end.  Were 
the  people  scattered  all  about  out  there?  Yes, 
sir.  How  nianv  men  do  you  suppose  there  were 
on  the  outside  ?  I  should  suppose  there  were  be- 
tween forty  and  fifty.  Forty  or  fifty  beside  the 
twenty-five  inside  ?  No,  sir,  all  together.  Un  you 
think  there  were  more  inside,  or  out  ?  I  think 
there  was  moie  inside.  You  will  estimate  them  at 
the  uttermost  at  twenty-five  ?  Yfs,  '^ir.  And  out- 
side vou  don't  think  there  were  as  many?  I  don't 
think  there  was.  And  it  was  about  the  usual  num- 
ber of  men  standing  there  when  notliiug  was  go- 
ing on  ?  No,  sir,  not  unle.^s  it  wns  in  holidays,  or 
something  of  that  sort.  There  were  rather  more 
than  the  ordinary  crowd  at  the  market  house;  was 
it  more  than  the  ordinary  ?rowd  upon  public  occa- 
sions? No,  sir,  I  don't  think  there  was  more  than 
I  had  seen  on  public  occasions.  You  say  after  en- 
tering there,  you  staved  until  Archy  came  d  iwn, 
about  ten  minutes  ?  I  should  think  about  ten  min- 
utes. And  that  you  stood  therewith  Capt.  Tolar 
until  Archy  came  down  ?  Near  there,  sir.  Capt. 
Tolar  didn't  go  out  of  your  presence  till  the  negro 
came  down  ?  No,  sir.  He  was  not  on  the  outside 
of  the  pavement  at  all  duiing  these  ten  min- 
utes? No,  sir.  He  wns  not  out  during  five 
minutes  before  the  n&gro  came  down  ?  No, 
sir.  Nor  within  three  minutes  of  the  time 
'  the  negro  came  down  ?  No,  sir.  He  was 
not  out  within  one  minute  of  the  time  the  negro 
came  down  ?  No,  sir.  He  was  inside  of  the 
market  house  in  your  presence?  Y'es  sir.  Y'ou 
are  certain  about  that  ^  Yes,  sir.  And  he  didn't 
leave  your  presence?  He  didn't  leave  my  pre- 
sence. While  you  were  standing  there  wilh  these 
three  gentlemen.  Powers,  Lutterloh  and  Tolar. 
you  say  you  saw  Sam  Hull,  llcury  Sykes,  and 
John  Maultsby  together?  Yes,  sir.  They  were 
etanding  near  the  "center  of  the  market  house  ? 
Yes,  sir.  Near  about  where  the  bell  rope  hangs 
down  in  the  center  of  the  market  house.  Yes, 
sir.  And  you  were  not  as  far  back  as  the  center? 
I  was  nearer  the  front.  How  were  you  standing, 
with  your  face  to  the  west  ?  I  was  facing  at  the 
time  to  the  west  ?  And  they  iwere  standing  at 
that  time  to  yourleit,  and  west  and  south  of  you? 
They  were  standing  in  front  of  mc.      TTow  many 


paces  from  you  ?  I  don't  know  sir,  two  or  three 
steps  1  suppose — four  jirobably.  They  were 
standing  about  in  a  line  with  you?  Three  or 
four  steps  back.  Did  these  two  groups  of  gen- 
tlemen get  together  at  all?  No,  sir.  When  you 
walked  out  or  Avhen  the  prisoner  came  do%vn  w'hat 
became  of  them  ?  I  dont  know  what  became  of 
them.  When  you  last  saw  them  were  they  stand- 
ing at  that  point  ?  Yes,  sir.  Did  you  see  any  of 
these  gentlemen  have  weapons  that  day  ?  I  did 
not,  sir.  Did  you  sec  any  marks  of  any  weapons 
about  them  ?  I  did  not.  Have  you  never  heard 
any  of  this  first  gronp  of  gentlemen  that  you  have 
mentioned,  say  since  that  he  had  a  weapon  that 
day?  Nt)  sir.  Have  you  heard  Ed.  Powers  or 
Lutterloh  or  Tolar  say  so?  No,  sir.  Have  you 
heard  Sam.  Hall  or  Sykes,  or  .Maultsby  say  since 
that  day,  that  he  had  a  i)istol  ?  No,  sir.  You 
neither  saw  any  pistol  that  day,  nor  have  heard 
these  gentlemen  say  that  they  liad  a  pistol  or  any 
weapon  that  day ;  I  understand  you  swear  that 
positively  ?  Yes,  sir.  Yon  have  been  in  their  so- 
ciety since?  I  have  sir.  While  you,  were  stand- 
ing at  the  point  you  first  went  to,"  when  you  went 
into  the  market  house,  about  eight  feet  from  the 
entrance  near  the  center,  it  was  while  you  were 
standing  there  that  .Miss  Massey  and  her  mother 
came  down  stairs,  was  it  ?  Yes,  sir.  Did  you 
turn  about  to  lock  at  them  ?  Yes,  sir.  Did  you 
move  nearer  to  the  arch?  Yes,  sir.  Nearer  to 
the  front?  Yes,  sir.  How  much  nearer?  I  sup- 
pose a  couple  of  paces.  You  faced  about  and 
moved  a  little  to  the  right  and  front  ?  Yes,  sir, 
I  f;iccd  to  the  left.  You  moved  towards  them  ? 
Yes,  sir.  Where  did  that  bring  your  position  ? 
Tluit  made  me  about  five  or  six  feet  from  the 
main  entrance.  You  were  looking  towards  the 
foot  of  the  stairs  ?  Yes,  sir.  And  followed  them 
with  your  eyes  as  they  passed  out  of  the  arch? 
Yes,  sir.  When  you  moved  your  position  to- 
wards where  they  were  going,  what  became  of 
Ed.  Powers,  Pialph  Lutterloh  and  Capt.  Tolar? 
They  were  there.  Were  they  following?  Yes, 
sir,  we  all  moved  on  towards  the  door.  Yon  mov- 
ed together?  Yes,  sir.  Was  there  any  proYiosi- 
tion  that  you  should  move  together— anybody  say 
let  us  go  forward  ?  None  at  all.  It  was  an  unpre- 
meditattd  movement  ?  Yes,  sir.  As  these  ladies 
came  down  you  faced  about  and  moved  towards 
them?  Yes,  sir,  rather  towards  them— there  was 
a  heuch  in  front  of  us.  Now  sii,  in  moving  to- 
wards them  was  Caj't.  Tolar  behind  you  or  before 
you  ?  Mr.  Tolar,  I  think,  was  rather  behind  rnc, 
sir.  Did  you  see  him  then  ?  Yes,  sir,  he  was 
there  as  soon  as  they  pnssed  on.  Did  you  see 
him  while  you  were  changing  your  position,  while 
he  was  behind  you  ?  No,  sir.  But  you  know  he 
was  just  behind  you,  and  when  you  saw  him  again 
he  was  close  to  you  ?  He  was,  when  I  saw  liim 
again.  At  the  moment  you  wcie  changing  your 
position  you  lost  sight  of  him  ?  Yes,  sir.  In 
movirg  towards  this  new  position  you  moved 
two  or  three. steps?  I  think  that  we  moved  to 
about  six  paces  trom  the  main  entrance.  Cai)t. 
Tolar,  you  say,  came  behind  you?  Yes,  sir. 
Where  were  Ed.  Powers  and  Ralph  Lutterloh  ? 
They  were  near  me,  I  was  in  front  of  them  at  the 
time  she  came  down.  You  stood  in  the  front 
after  you  got  to  the  stationary  position  the  second 
time  ?  Yes,  sir.  Did  you  see  Tom  Powers  there 
that  day?  I  don't  know  him,  sir,  if  I  saw  him 
that  day  I  did'nt  know  him.  You  don't  recollect 
seeing  that  pox  marked  faced  man,  (pointing  to 
Mr.  Powers?)  No,  sir.  Do  you  know  Monk 
Julia  ?  No,  sir.  That  man  passes  by  that  name, 
on  the  left  of  these  11  the  group,  (pointing  to 
Monk  Julia,)  did  you  see  him  that  day?  I  don't 
know  that  I  did ;  there  was  a  man  about  his  size, 
I  don't  know  whether  it  was  him  or  not.     You 
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didn't  know  him  at  the  time,  and  you  can't  say 
wbetlier  th-!'  man  was  tlicre  or  not?  No  sir.  I 
could  not.  Wlieu  the  ladii.'S  came  down  stairs 
vou  and  Capt.  Tolar,  and  Ed.  Powers  and  Ra'.pli 
iiUtterloli  all  stood  still  and  let  the  ladies  go  out 
to  the  carriage?  Yes,  sir.  Did  you  remain  there 
until  the  negro  came  down  stairs  ?  Very  near 
that  ])oiiit.  How  far  did  you  move  from  it  1  We 
Btood  about  there  till  the  negro  came  down.  You 
eaw  Miss  Massey  come  out  to  the  carriage? 
Yes  sir.  Do  you  know  Mr.  Bond?  I  know  him 
by  name.  You  knew  the  man  that  was  with  them 
that  day  was  Mr.  Bond?  Yes,  sir.  Where  did 
you  say  this  carriage  was  standing?  Jt  was 
standing  olT  nearly  opposite  the  center  of 
the  arch,  at  the  south  end  of  the  market. 
The  south  arch  of  the  east  face?  i"es, 
sir.  How  far  was  it  from  the  pavement  ?  It 
was  very  near  the  pavement.  You  could  have 
stepped  from  the  pavement  into  the  carriage  ? 
I  think  perhaps  it  was  six  feet,  I  didn't  notice 
very  particularly.  Can't  you  say  witli  certam- 
ty  ?  I  can't.  Can't  you  say  whether  twelve 
feet  ?  Yes,  sir,  I  don't  think  it  was  as  far  as 
tw'elve  feet.  You  think  it  was  about  six  feet  ? 
I  should  tlunlc  it  was  about  sis.  Was  the 
carriage  there  when  you  came  ?  Yes,  sir.  Do 
you  remember  noticing  it?  I  don't,  but  I 
think  it  was  there.  But  you  don't  remember, 
whether  you  saw  it  at  that  time  ?  No,  sir. 
"When  was  the  first  time  you  remember  seeing 
it,  when  the  ladies  went  out  ?  Yes,  sir,  that 
was  the  first  time  I  noticed  the  carriage.  How 
long  did  the  carriage  stand  after  the  ladies 
went  to  get  into  it.  before  it  moved  off  ?  It 
moved  off  very  quick  after  they  got  in.  As 
quick  as  it  could  be  done  ?  I  don't  know 
about  that.  You  saw  no  friend  of  these  ladies 
go  to  the  carriage  and  talk  to  them  ?  I  saw 
no  person  go  to  the  carriage  except  3Ir.  Bond. 
Then  it  went  off  as  soon  as  the  ladies  got  in  ?  I 
think  it  did.  You  didn't  see  any  body  go  to 
the  carriage  except  Bond  ?  That  was  all  the 
male  person  I  saw  go  to  the  carriage.  Did  you 
see  any  females?  No,  sir,  except  those  that 
got  into  the  carriage.  Were  your  eyes  fixed 
on  the  carriage  all  the  time  ?  No,  sir.  You 
don't  pretend  to  say  that  others  might  not  have 
gone  to  the  can-iage  and  you  not  have  seen 
them  ?  I  don  t  think  they  did,  but  they  might 
have.  It  is  within  the  range  of  possibility  ?  I 
dont  think  any  went  there.  You  don't  think 
one  or  two,  or  three,  or  five  or  six  persons  in 
succession  could  possibly  have  gone  there  ? 
No,  sir,  they  could  not ;  1  don't  think  it  is  pos- 
sible that  one-could  have  gone  there  without 
my  seeing  them.  And  you  say  Bond  was  the 
only  person  that  went  there  ?  lie  was  the 
only  person,  and  he  turned  off  from  the  car- 
riage, and  the  last  I  saw  of  him  he  was  pass- 
ing toward  the  market  hoiise,  and  the  carriage 
drove  off  immediately.  Bond,  when  he  turned 
and  come  back,  where  did  he  go  to — 
up    into    the    court    room  ?  I  think    so. 

Can't  you  speak  with  certainty  about  it? 
No,  sir ;  I  can't.  Cati't  you  saj'  whether  he  ^velU 
back  in  the  court  room  ?  I  think  he  did;  I  am 
not  positive.  I  would  like  you  t<j  avoid  the  use 
of  the  word  "  think  ";  you  may  say  I  can't  speak 
with  certainty  upon  that  point,  but  I  don't  want 
you  to  give  your  oi)inions  by  thinking — you  can't 
sav  whether  he   went  back  or  not?     ^o,  sir:  I 


can't.  But  you  have  a  decided  impression  that  bo 
did  go  back  ?  Y'es,  sir.  Well  now,  when  Bond 
was  coming  from  the  carriage  to  go  l)ack  up  the 
steps,  did  you  see  liim  all  the  time  ?  No,  sir. 
There  were  moments  when  you  coulil  not  sec  him  ? 
Yes,  sir.  You  are  certain  you  saw  him  from  tho 
time  he  came  down  the  steps  till  he  left  the  car- 
riag  ?  Yes,  sh.  Did  you  see  any  one  speak  to 
Bond  from  the  time  he  left  the  court  room  and 
come  down  stairs  to  the  time  he  started  back? 
Not  that  I  recollect  of.  Do  you  recollect  that  any 
one  did  speak  to  him  ?  The  ladies  spoke  to  him 
when  he  left  them.  Do  you  recollect  that  no  male 
person  spoke  to  him  ?  Not  that  I  recollect  of. 
Did  j'on  see  any  male  person  speak  to  him  ?  I 
can't  say  sir.  Well  now  ;  A\hile  the  ladies  were 
at  that  carriage  did  ]SIr.  Bobert  Mitchell  go  to  say 
anything  to  tliem?  I  didn't  see  him.  Did  Mr. 
Philliman  Taylor  go  there  to  speak  to  him,  or  was 
he  there  at  the  carriage  at  all  ?  I  didn't  see  him 
go  at  all.  Your  impression  is  that  he  "was  not  ? 
That  is  my  im])ression.  Y^ou  swear  positively. 
If  he  went  there  I  didn't  see  him.  Did  you  see 
Mr.  John  Maultsby  go  ui)  there  to  speak  to  these 
ladies  ?  No,  sir.  Did  j'ou  .«ce  him  speak  to  Mr. 
Bond?  No,  sir.  Y'ou  don't  think  that  Kobert 
Mitchell  spoke  to  the  ladies,  nor  Philliman  Tay-- 
lor,  nor  John  ]\laultsby  ?  If  they  did  I  didn't  see 
them.  Y'ou  dont  think  either  one  of  these  per- 
sons spoke  to  Bond  ?  If  they  did  I  didn't  see 
them  su\  Y^ou  say  you  didn't  know  Tom  Powers 
that  day  ?  No,  sir.  But  you  didn't  see  any  per- 
son but  Bond  speak  to  the  young  lady  iu  the  car- 
riage, and  therefore  Tf»m  Pofiers  could  not  ?  I 
didn't  see  any  one  speak  to  the  ladies  except  Mr. 
Bond.  Now,  sir;  while  the  ladies  were  getting  into 
the  carriage  your  eyes  and  attention,  were  absorbed 
by  Capt.  Tolar  all  the  time  ;  did  you  loose  sight  of. 
him  at  an}'  time  while  these  ladies  wr're  getting  in- 
to the  carriage.  I  suppose  I  must,  my  attention 
was  directed  to  them.  Js  it  possible  that  Capt. 
Tol.ir  may  have  leit  while  you  were  standing;  look- 
ing at  the  ladies  ?  Well,  I  don't  think  it  is,  sir. 
But  your  attention  was  not  on  hiiu  all  the  time? 
The  ladies  passed  out  very  quick)}',  and  drove  oft' 
very  quickly,  and  he  was  there  when  I  looked 
arouad.  It  could  not  have  been  two  minutes  from 
the  time  tlie  lailies  came  down  before  they  went 
off,  could  it?  It  could  not  have  bet-n  more  than 
a  minute.  During  that  tinii^  your  atte.jtion  wa3 
distracted  from  Captain  Tolar?  Yes,  sir.  Aiid 
you  can't  say  you  hiidyour  eyes  on  him,  but  when 
you  looked  hack  he  was  there?  Yes,  sir.  Did 
you  see  any  weapons  then  ?  I  did  not,  sii'.  Capt. 
Tolar  was  not  out  of  your  immediate  attention, 
then,  except  when  you  were  changing  your  posi- 
tion from  your  first  posiiion  to  the  second,  and  the 
time  the  ladies  were  getting  in  the  carriage  ?  No, 
sir,  he  was  not.  He  occupied  your  attrition  then 
from  the  time  you  got  there  until  the  time  Archy 
came  down  stairs  ?  Yes,  sir,  he  was  in  the  crowd 
He  didn't  go  out  of  the  market  house?  No,  sir. 
Do  you  swear  positively  he  was  not  stand'ng  ia 
the  middle  of  that  pavement  live  minutes  before 
Archy  came  down  stairs?  Ycf,  sir.  Do  you  say 
be  was  not  standing  there  for  three  minutes? 
Yes,  sir.  For  one  minute?  Yes,  sir.  You  were 
standing  together  when  Archy  started  down 
stair.s  ?  Yes,  sir.  Mr.  Lc-ggett,  did  you  have  a 
pistol  that  day  about  your  person  ?  No,  sir.  Did 
you  have  any  weapons  about  your  person?  No, 
sir,  I  didn't  have  a  pocket  knife.  You  had  no 
weapons  of  any  description?  None  at  all,  sir.  We 
are   approaching  the   point   when   Arcby  lieKboc; 
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came  down  stairs  and  lost  his  HIV ;  did  that  crowd 
during  that  tirae   grow  any  ?     Ves,  sir,  there  was 
more  peieons  about   tho   time  the  boy   was  shot. 
In  the  ten  minutes  you  were  there  the  crowd   had 
gathered  y     Yes,  sir.     How  much  ?    I  think  there 
must  U.ive  been  seventy  live  persons  there.      You 
think  that  frou.  thirty  to  thirty-five  oersons  had 
come  up  there  within    the  ten  niinuto.'^?    Yes,  sir. 
That  these  persims  came  inside  or  f-tooti  outside  of 
the  market  house  'i      They  w.ire  standing'  outside. 
Did  any  of  them  come  in  ?    Some  might  have  come 
in,  but  I   didn't   pay  any  particular  attention  to 
them.     Then  you  saw   the  door   uren   and  Arch  v 
come  down  ftiiirs  ?    No,  st,  I  don't  kuow  about 
the  door.    You  couldn't  .see   that?     No,  sir.      A.. 
Archy  came  do\yn  stairs,  were  you  facing-  east  or 
west,  or  south-casi':'    I  doi.'t  recoU->ct,   at    that 
time  I  think  I   was  looking  rather   wei-t.     You" 
back  was  rather  towards  the  front  of  the  entrance"'' 
Yes,  sir.     Was    Capt.   Tolar  fronting  you  V    Yes, 
liir     You  were  standing  around  in  "the  same  cir- 
cle, and  you  liaJ  your  back  towards  the  east,   and 
he   had   his  back  towards   the  west,    and   those 
other   gentlemen   were   right  and    left    of   you? 
Yes,  sir.      When  this   negro   came    down   stairs 
the  first  you  saw  of  him  lie  was  pretty   nearly 
down  ?    About  the  bottom  step,  sir.     Did  you  see 
Sheriff  Ilardie  before  you  saw  the  neo'ro'^    Ye.s 
(Sir,  Sherill  Hardy  was  iu  front.     Did  ySu  see  hini 
ooiue  out  tirst  and  look  around  ?    No,   sir,  1  did 
not.     Did  you  see  him  come  down  stairs   tirst 
and  beckon  to  those  comiuo-  after  him '^     No' 
sir.    Didn't  he  do  tliat?    If  he  did  I  didn't  see 
".''^-    -"^^c  you   no  impression  about  itv      No 
%V-  A-^,  ^'■*'  recollection  you  have  of  seeing 
liardie  that  you  have,  he  was  in  front  of  the  ncf- 
gro  as  he  came  down  stairs  V    Yes,  sir.    Immedi- 
ately m  front  ?      Yes,  sir.      And  Wemyss  Avas  on 
Ills  right  i    Yes,  sir,  there  vrere  three  or  four  oth- 
er policemen.      Mr.  Faircloth  was  one  of  them 
the  other  ty^o  I  don't  that  I  kuow  them.     And 
they  yyere  on  one  side  or  the  other  of  Archy  -is 
he  came  dowTi  the  steps  ?    Yes,  sir.    Did  you  no- 
tice whether  Archy  had  on  his  hat  or  not'^      I 
don  t  recollect.      Don't    you   recollect  that  lie 
had  lus  hat  on  as  he  came  down  the  steps  »     I 
am  ot  the  impression  that  he  had  a  hat  on     Your 
impression  is  that  his  head  was  covered*     Yes 
'?'^  o^^^r  ^'""  "°*i<^"  '^ow  Mr.  Wemyss  had  liiul 
ued .'     No,  sir,  I  didn't       While  he  was  coming 
down  the  steps,   there  was  no  noise  you  say  ' 
No  hmg  at  all.      No    outcries  ?     No,  sir      No 
rushing  ?    No,  sir.    No  suppressed  hum  of  indig- 
nation .'     None  in  the  world.      No  voice  or  dis- 
turbance   whatever;    nothing    that   indicated  a 
mob?    No  sir      Was  the  crowd  perfectly  still? 
Not  perfectly  still ;  they  were  walking  about  and 
persons  Avere  talking.     You  heard  the  ordinary 
hum  of   conversation  ?     Yes,    sir.      No    ru'^h  •' 
No,  sir.    No  eagerness  to  &ee  the  prisoner'-'    No 
sir,_none  at  uU.      They  didn't  gather  and  turn 
their  faces  and  move  towards  the  prisoner  as  he 
came  down,  as  a  crowd  usually  does  ?     The  first 
move  I  sayy  was  made  when  he  passed  around  the 
end  of  the  bench;  there  was  of  course  some  cu- 
riosity, nothing  more  than  that.     How  was  that 
mamlested  ?     The  ])ress  on  the  outside  to  get  up 
on  the  side  walk.    That  was  when  the  negro  had 
passed  out  of  the  arch  V    Yes,  sir,  about  the  time 
ne  got  to  the  corner.      The  first  you  noticed  was 
.^t'nlV'''''^''.  ^\?  ^''"t  of  the'  steps  and  got 
out  of  the  arch  ?    Y  es,  sir,  that  brought  the  win- 
dow rigut  in  my  view.      Do  you  mean  the  small 
arch?      les,    sir.       That   lirought     the    small 
arch  on  your  right?     Yes,  sir.  ^  And  then  you 
faced  about  east  ?    Yes,  sir.    And  as  the  prisoner 
came  from  the  loot  of  the  steps  to  the  main  arch 
coming  out    you  noticed    the    crowd  through 
the  small  arch  ?     Yes,  sir,  and  the  crowd  was 


pressing  up  towards  the  market  house.      Did 
you  see  any  man  make  a  rush,  or  attempt  to   put 
liands   upon   the  prisoner  before  he  got  to  the 
entrance  of  the  arch  turning  out  ?    1  did  not, 
sir.        Wt-^-e     you      in      the     house     at      tliat 
time  ?    I  was.     IIo  w  far  were  you  from  the  south 
corner  of  the  main   arch,   a.s   the  negro   turned 
around,  when  he  come  out  ?    About  .six  or  seven 
feet.     You  saw  no  rush?    No,  sir.     You  saw  no 
struggle  of  the  policemen  to  hold  the  prisoner  ? 
No,  sir.     He  liad  got  outside  on  the  pavement  be- 
fore you  saw  anytljing  of  that  sort  ?      That  wa.s 
the  first  I  saw.     You  didn't  hear  any  one  demand 
the  prisoner?    No  sir.     You  didn't  hear  any  one 
use  auy  expression  of  that  character?     No,  sir,  I 
didn't.      You  were  standing  inside  of  tlie  market 
liouse,  I  understood  until  the  negro  got  out? 
Just  aboul  the  time  he  passed  tlio  corner.      Do 
you  mean  by  passing  the  corner  that  he  passed 
the  main  arch  ?    Yes,  sir.      You  didn't  move  un- 
till  he  was  in  the  main  arch  ?    Yes,  sir,  yve  moved 
on  out  about  the  center  of  the  pavement.       You 
moved  about  the  center  of  tlic  pavement?    Yes, 
sir.     Do  you  swear  positively  that   before  that 
time  you  had  noticed  no  individual  make  any  de- 
monstration   of    hostility   towards    this    negro 
Archy Bebee?      None   in   the   world  sir;  I   saw 
nothiugat  all  that  indicntcd  a  mob  unl  il  alter  he  got 
out.     Nothing  that  indicated  individual  hostility? 
No,  sir.      It  was  like  auy  other  crowd  and  any 
other  prisoner  being  brought   out  except  that 
there  was  less  curiosity   manifested   than   usual 
until  Archy  got  out  side  on  the  brick  pavement  ? 
No,  sir,  no  less  curiosity  than  I  have  seen  iu  such 
a  crowd  there,  that  was   the  largest  crowd  I  iiad 
ever  seen  in  Fayetteville,  during  any  occasion  of 
that  sort  before.      But  you  say  there  was  some 
curiosity  manifested?       Yes,  sir.      But  that  curi- 
osity was  entirely  on  the  outside  ?    No,  sir,  there 
was  some  under.       Then  the  persons  under  the 
market  house  did    turn    towards  the  prisoner? 
They  moved  out  on  the  pavement.      Did  they 
move  on   simultaneously  with  yourself  and  Ed 
Powers,  and  Ealph  Lutterloh,  and  Capt.  Tolar  ' 
Yes,  sir.      Did  you  see  Sam.   Hall,  Henry  Sykes 
and  John  Maultsby  in  th.at  movement  ?    No,  sir 
I  think  they  were  going  the  other  way.    Why  do 
you  think  they  were  going  the  other  way  ?     Be- 
cause I  didn't  see  them  going  out.      You  know 
that  you  and  Ed.   Powers   and  Ealph  Lutterloh 
and  Capt.  Tolar  moved  out,  and  that  crowd  mov- 
ed along  with  you,  and  that  it  y^-as  a  simultaneous 
move  of  curiosity,  as  vou  say  ?    Yes,  sir,  a  move- 
ment of  curiosity.       Now,   if  I  understand  you, 
Bcebec  wagin  the  arch  when  the   crowd  turned 
before  you  started  to  move  out  ?      He  was  just 
about  the  corner.    You  were  behind  him  ?    Yes, 
sir.     Were  you  immediately  behind  him?     No 
sir,  we  -were  off  to  his  left.      He  had  his  back  to- 
wards you,  and  you  were  to  his  left  ?      Yes,  sir 
Up  to  that  time  Capt.  Tolar  hadn't  been  on  the 
pavement  ?    Not  that  I  know  of.     Then  you  went 
out  on  the  pavement  ?    Yes,  sir.     You  went  into 
the  rusli  that  was   made  on  the  prisoner,  didn't 
you  ?    No,  sir.     Didn't  you  individually  go  out  ? 
\\  e  walked  out  there.     There  was  some  sort  ofa 
rush  made  on  the  prisoner  ?      Tliat  was  alter  we 
walked  out  tliere.     I  am  talking  about  before  you 
went  out ;    the  crowd  moved   on  the  prisoner  ? 
Some  part  of  it,  there  was  but  one  man  that  I 
saw.     You  didn't  see  auy  of  the  crowd  in  a  state 
of  agitation.     Not  until  after  the  pistol  was  fired. 
How  long  was  it  from  the  time  that  Archy  Beebee 
turned  out  of  the  arch  to  the  time  the  pistol  fired, 
was  it  a  minute?     Yes,  sir.      Was  it  two?     No, 
sir.      You  don't  suppose  it  was  two?      is^o,  sir' 
And  you  say  Captain  Tolar  didn't  move  out  of 
the  arch  until  Archy  had  got  out  ?      He  moved 
out  about  the  same  time.       He  had  been  out 
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two  minutes  belorc    liu  Tras    shot?      No,   sir. 
I  want   to   know,  just  after  you   got  out  side 
with  Capt.  Tolar,  Ed  Powers   and  Ralph  Lut- 
terloh,  whether  you  all  stood  perfectly  still  ? 
I  don't  think  we  were  perfectly  still.     Did  you 
face  south  or  north  ?       South.       Towards  the 
prisoner  ':*     Yes,  sir.     Then  did  you  stand  still 
or  move  about  ?     Stood  still.     You  stood  there 
till  the  pistol  was  fired  ?     Yes,  sir.       And  the 
others  did?     Yes,  sir.     And  you  \vere  in  front 
of  Capt.  Tolar,  to  his  left?      Yes,  sir.      And 
the  others  were  a  little  to  his  front  ?       They 
were  to  my  right,  a  little  to  Capt.  Tolar's  front. 
IJow  tall  are  you  V       I  am  six  feet  two  inches. 
How  tall  is  Capt.  Tolar  ?       I  don't  l<.now,  sir. 
What  would  you  judge  from  his  appearance? 
Six  feet,  I  should   suppose.       You  are  a  taller 
man  than  he  ?     Yes,  sir.    And  yoii  were  stand- 
ing by  him,  and  a  little  to  his  front  ?    Yes,  sir. 
And  you  were  standing  still  ?     Yes,  sir.    Look- 
ing on  ?      Yes,  sir.       And  you  say  these  other 
two  gentlemen  to  his  right  and  front  were  still  ? 
Yes,  sir.     How  tall  a  man  is  Ed  Powers  ?       I 
don't  know,  sir.     You  have   seen  him ;  is  he 
below  the  medium  height,  is  he  as  tall  as  Capt. 
Tolar  ?     No,  sir.     How  much  shorter,  is  he  a 
very  .small  man  ?       He   is  a  man,  I   suppose, 
weighing  about  a  hundred  and  sixty  poiands. 
About  his  height  ?      I  suppose  he  is  about  five 
feet  eight  or  ten  inches ;  I  could  not   say  for 
certain.       He  is  not  a   small  man  ?       No,  sir. 
How  tall  is  Ralph  Ltitterloh  ?     He  is  about  the 
same  sized  man  as  Ed  Powers.     And  you  say 
you  are  six  feet  two  inches,  and  you  say  Capt. 
Tolar  is  about  six  feet  ?      Yes,  sir.      And  you 
were  standing   still  in  that  crowd  that  day,  in 
the  midst  of  the  hottest  excitement  that  there 
was,  and  you  saw  no  action  but  upon  the  part 
of  one  m  an  ?     No,  sir,  I  saw  nothing  that  in- 
dicated a  mob.       Did  you  see  John  ]\Iaultsby 
after  you  got  out  side  of  the  arch  at  all  ?       I 
don't  recollect  that  I  did.       Do  you  recollect 
that  you  didn't  ?       I  don't  think    I  saw  him. 
Have  you  any  impiessiou  about  it?     I  have  no 
impression  of  seeing  him.       Did  you  see  Sam 
Hall  or  Henry  Sykes  out  on  the  pavement  after 
you  got  out  there  ?     N  o,  sir.     You  have   tried 
to  recollect  in  connection  with   these  things 
all  that  you  can  about  it  ?      Yes,  sir.       After 
Archy  turned  out  of  the  arch  and  started  down 
that  pavement,  and  you  got  to  the   position 
where  you  could  see,  you  are  a  tall  man  and 
could  see  very  well  in  the  crowd  ?       Yes,  sir. 
Did  any  body  demand  the  inisoner  ?      No,  sir. 
Did  yoii  see  any  man  strike   at  him   with  a 
knife  ?    1  saw  a  man  strike  at  him,  but  I  didn't 
see  a  knife.       What  sort  of  a  man  was  he  ? 
He  was  a  small  man.       Do  you  recognize  the 
l>risoner.  Monk  Julia,  as  the  man  ?       I   don't 
recognize  him.  Was  he  a  man  about  that  size  ? 
About  his  size.     Anything  of  that  description  ? 
I  could  not  say.      You  saw  a  small  man,  a1x)ut 
his  size,  striking  at  him  with  no  knife  ?     Jf  he 
had   a  knife   1   didn't  see  it ;  lie  was  striking 
witli  his  fist.      That  was  just  after  Archy  got 
out  of  the  market  house  ?     No,  sir,  he  had  got 
at  least  six  feet  towards  the  south  east  corner. 
Now,  between   the  time  he  was  going  that  six 
feet,  did  you  see  any  assault  made  on  him  ?     I 
saw  nothing  except  the  crowd  was  up  very 
close,  and  the  Sheriff  was  making  theoi  stand 


back ;  that  was  all  I  saw.    What  was  the  Sher- 
iff saying  ?     I  think,  as  well  as  I  can  recollect, 
he  told  them  to  stand  back.      Did  you  see  his 
club?     No,  sir.     Did  you  hear  it  strike?     No, 
sir.     Did  you  hear  the  noise  of    a  knife  strik- 
ing out  of  any  one's  hands,  and  hear  it  fall  on 
the  pavement  ?     No,  sir.       Didn't  you  see  the 
policemen  trying  to  keep  the  crowd  back  with 
their  clubs,    at  the  time  the  boy  was    shot  ? 
No,  sir.       You  .saw  no  struggle  to  keep  the 
crowd  back  until  the  time  he  v\a&  shot?      No, 
sir,    only  one,  this  man  that   I  was  telling  you 
about.       He  was  striking  at  him?       Yes,  sir. 
That  was  immediately  before  the  shooting  ?   It 
was  a  very  few  moments.     Had  the  man    stop- 
ped striking  at  him  when   yoii  heard  the  shot  ? 
Yes,  sir,  I   didn't  see  him ;  I  think  some  body 
carried  him  off.       Mr.  Leggett,  when  did   you 
first  perceive  that   the  crowd  was  making  an 
assault  upon  the  prisoner  ?       After  he  had  got 
out  about  six  feet  from  the  corner  of  the  main 
arch.     Until  that  time  you  had  no  idea  of  an 
Rssault  ?     None  in  the  world.      Had  no  reason 
for  thinking  so  ?    No,  sir.  Had  never  heard  it  ? 
No,  sir.     Had   never  formed  any  part  in  any 
combination  for  the  purpose   of  bringing  him 
to  pnnishmont  ?     No,  sii'.     You  swear  it  posi- 
tively ?     Positively.     And  until  the  instant  be- 
fore he  was   shot,  yon  had  no  idea,  from  the 
conduct  of  that  crowd,  that  they  intended  to 
assail  him  ?     No,  Sir,  I  had  not.     Did  you  see 
Tom  Powers  there  at  all,  that  day  ?     If  I  did, 
I  didn't  know  him.     Did  you  see  any  man  you 
recognized   as  the  man  they  called  Tom  Pow- 
ers ?       I  don't  recollect  that  I  did.       Do  you 
know  John  Jackson  ?      No,  sir.     .Who  "vvas 
standing  nearest  to  you  and  Capt.  Tolar,  and 
Ralph    Lutterloh    and  Ed    Powers,   in    that 
crowd  ?      At  what  point,  sir  ?      At  the  point 
wlien  you  were   standing  in  the  middle  of  the 
pavement,  before  the  shooting  took  place.       I 
don't  recollect.      Do  you  recollect  seeing  any 
one  in  the  crowd  at  that  time,  that  you  knew  ? 
No,  sir,      Do  you  know  Sam  Phillips  ?      Yes, 
sir.     Did  you  see  him  there  ?     No,  sir.     Don't 
you  recollect  seeing  any  one  in  that  crowd  you 
knew,  besides  the  gentlemen  you  have  named  ? 
At  present  I  do  not.     Up  to  that  time  you  had 
seen  no  weapon  in  the  possession  of  any  one  ? 
I  had  not,  sir.       After  this  negro  left  the  arch, 
which  way  was  yoiu"  face  turned  ?       Turned 
eastward.     After  the  negro  came  out   side  of 
the  arch,  and  you  took  a  stationary  position  in 
the  centre  of  the   pavement,   which  way  did 
you  look,  towards  the  prisoner?       Yes,   sir. 
Were  your   eyes  on   Capt.  Tolar,  when  they 
were  turned  toward  the  negro  ?       No,  sir,  not 
immediately.       He  was  a  little  to  your  right 
and  rear  ?       Yes,  sir.       Place  me  where  Capt. 
Tolar  was,  relatively,  so  that  we  can  exactly 
understand  it. 

(Witness  places  the  Counsel  to  his  right 
about  two  feet,  and  to  his  rear  about  one  foot, 
as  indicating  the  relative  positions  of  Tolar 
and  himself. ) 

And  your  attention  was  directed  to  the  pris- 
oner Beebee,  from  the  time  he  left  the  arch 
until  he  was  shot  ?  Yes,  sir.  You  say  that 
from  the  time  the  negro  left  the  arch  imtil 
the  tini»  he  was  shot,  you  were  looking  towards 
him  ?     Yes,  sir.     And  the  first  assault  you  savr 
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wns  this  small  man  attempting  to  strike  with  a 
knife  ?  No,  sir,  I  didn't  sec  a  knife.  An  attempt 
to  strike  him  ?  Yes,  sir.  Yon  saw  no  weapons 
that  day  in  the  hands  of  any  one  ?  I  did  not,  .sir. 
Did  you  see,  the  iioicro  full  whileyou  were  lor »kiii^- 
at  liiiii  ?  No,  ^ir,  I  didn't  sec  him  lull  they  IJun- 
dere<{  or  stiiiid)lcfi,  or  soinetliiui;-.  Did  yen  see 
wlietlicr  he  IcU  down  ?  I  don't  think  he  fell  cii- 
(ircly  down.  You  tliink  he  fell  ])rctty  nenrly 
ilown  and  was  recovered  \>y  the  olhccrs  ?  Yes, 
sir.  And  it  was  after  that,  thjit  the  shot  was 
tired?  YeSj^sir.  About  thtit  time  was  it  that 
this  pcr.son  struck  at  him  ?  Yes,  sir.  When  ^vas 
the  shot  tired  ?  He  had  took  about  one  step  after 
that  in  front — it  mifjiitliavc  been  two  steps.  You 
say  you  had  no  weapon  there  that  day  ?  No,  sir, 
no  iveapon  at  all  sir.  Where  was  the  man  stan- 
ding who  fired  that  shot ?  He  A\as  staiidin;;  to 
my  left  and  fi-ont.  You  -were  standinjj,-  then  a  lit- 
tle to  the  south  of  the  center  of  the  main  arch,  in 
tlie  middle  of  tlie  pavement  ?  Yes,  sir.  Y'our 
face  towards  the  south,  and  this  man  vas  to  your 
left  and  front  ?  Yes,  sir.  Can  yon  take  this  di- 
agram and  indicate  to  me  the  position  you  think 
that  man  occupie<l  who  fired  tlsat  pistol — I  want 
to  know  where  a  line  drawn  from  him  <lirectly 
east  and  west,  would  have  hit  the  market  house, 
how  far  from  the  corner  ?  Very  near  the  corner. 
A  foot  ?  Kot  more  than  that.  Y'ou  think  he 
■\\as  how  far  from  the  edge  of  the  pavement? 
Aljout  five  feet.  Where  did  you  see  tlie  smoke? 
AI)out  three  feet  from  the  ])risoner.  You  say  as 
I  understand  you  now,  after  the  prisoner  came  out 
of  the  arch,  he  moved  two  or  three  steps  before 
anything  was  done  ?  Yes,  sir.  Tlien  about  that 
time  you  saw  him  l)lunder,  and  this  effort  made 
to  strike  him  by  some  one?  Y''es,  sir.  That  he 
took  one  or  two  steps  after  that  ?  One  or  more. 
One  or  more  might  cmliracc  a  hundred.  I  can't 
say  sir,  there  was  such  a  crowd.  It  ^ras  not  in- 
stantly after  he  rose  ?  No,  sir.  Y'ou  think  he 
took  a  step  or  two  or  three  ?  It  might  have  l)cen 
I  am  not  positive  about  that.  Still  going  towards 
the  guard  house  ?  The  police  and  Slieriff  were 
still  pressing  on  twards  the  guai-d  house.  And  he 
moved  one  or  two  or  three  steps  after  that  ?  He 
moved  near  the  corner.  And  then  he  was  shot  ? 
Yes,  sir.  And  the  man  who  shot  the  pistol  stood 
eut  about  fire  feet  from  the  edge  of  the  pavement? 
It  must  have  been  about  five  feet  sir.  And  a  line 
dra^^•n  twelve  inches  fi-om  the  corner  of  the  mar- 
ket house  or  the  east  face,  directly  cast  and  west 
would  liave  struck  the  man  who  fired  the  pistol  ? 
Yes,  sir.  Was  Archy  on  the  pavement  or  oh"  the 
pavement,  when  the  ]vistol  was  fired  ?  He  fell  on 
the  pavement.  Didn't  I  understand  you  to  say 
you  thought  the  man  was  about  three  feet  from 
him,  who  shot?  Where  I  saw  the  smoke  was 
alxmt  three  feet.  And  you  think  the  man  nmst 
have  been  about  five  feet  ?  Yes,  sir.  Did  you 
see  .iNax-hy  after  he  wixs  shot  ?  Y'es,  sir.  AVas  he 
shot  in  the  back  of  the  head  sir  ?  I  ue\er  sa^v 
Ahe  woimd,  I  saw  Mm  »!x)nt  ten  minutes  after  he 
was  sliot.  Y'ou  didn't  see  \\here  the  wound  was ? 
No,  sir,  Major  Burns  and  myself  went  there  and 
stood  a  very  short  time  and  jiassed  off.  When 
that  pistol  was  fired  Arch}'s  back  was  towards  the 
man  who  fired  it?  I  can't  say.  You  think  he 
was  going  toward  the  guard  house?  Yes,  sir. 
And  the  person  ^\ho  fired  it  "as   in    fhe  position 


you  <Iescrii)ed,  lint  you  can't  say  wliether  his  back 
was  towards  tlie  man  v.ho  fircil?  No,  sir,  I  can- 
not. Lnmcdiately  after  this  affair,  or  Ijefore  thi.s 
affair,  you  lietu-d  noiiody  in  the  crowd  cry  out  kill 
him  ?  No,  sir.  Vou  heard  no  Ixidy  cry  out 
"  shoot  hini,  slioot  him  "?  No,  sir.  You  heard 
neither  of  those?  No,  sir_  No,  curses?  Yes, 
sir,  this  man  who  was  striking  was  cursing. 
What  was  he  saying?  He  was  using  profane 
words,  but  I  don't  recollect  his  cxpres.sion.  He 
was  the  only  man  you  .saw  make  any  attemjjt  at 
that  time?  Yes, sir.  Did  you  sec  Capt.  Tolar 
after  the  pistol  fired?  Yes,  sir.  Inmiediately  ? 
"i'es,  sir.  You  didn't  see  bun  when  the  pistol  was 
fired  ?  No,  sir.  Your  eyes  were  towards  the  boy 
Beebee  ?  Yes,  sii-.  But  immediately  afterwards 
you  turned  and  looked  at  him?  At  the  time  the 
pistol  fired  I  tunied  around,  and  made  a  remark. 
And  Cajit.  Tolar  was  standing  there  then  ?  Yes, 
sir.  How  long  did  you  stay  ?  I  moved  off  im- 
mediatelv.  You  just  turned  and  said  "  did  you 
ever  hear  anything  like  that,"  and  turned  right 
off  ?  Yes,  sir.  Butyou  arc  confident  Capt.  Tolar 
^\■as  there  ?  I  know  he  was.  You  saw  him  ?  1 
saw  him.  You  saw  him  when  }-ou  turned  ?  I'es, 
sir.  It  was  an  instantaneous  turning  but  you 
know  that  he  was  standing ,  there,  and  the  pistol 
\vas  not  fired  If-om  lichind  you  ?  I  know  it  was 
not.  Didn't  you  feel  a  curiosity  to  lind  out  who 
it  was  who  fired  the  pistol  ?  I  wanted  to  get 
away  from  there.  Why  ?  Because  I  Mas  afraid 
there  was  to  be  other  shots,  I  didn't  know  who 
was  shot,  at  the  time  I  thought  ^Ii-.  AVemyss  was 
shot,  Iro  ftll  vrith  Archy.  Did  any  body  in  the 
ci'owd  attempt  to  arrest  the  man  who  shot  the  pis- 
tol ?  No,  sir.  Didn't  you  turn  your  glance  in 
tliat  direction,  where  the  pistol  shot  came  from, 
and  see  who  fired  the  pistol  ?  I  turned  my  eyes 
iu  tliat  direction.  Your  glance  was  attracted  by 
the  shot  ?  Y^'es,  sir.  \\'ere  you  not  more  curious 
to  sec  who  fired  the  shot,  than  you  were  to  sec 
where  the  smoke  was  ?  No,  .sir,  I  Mas  more  anx- 
iouf  10  get  away  than  anything  else.  Y'ou  left 
hurriedly  ?  Y'es,  su-.  You  had  but  a  momentary 
glance  around,  and  then  Ment  aM-ay.  Y'es,  sir, 
I  turned  around  and  said  "  did  you  ever  see  any- 
thing like  that  "  and  ^^•ent  off.  You  Manted  to 
get  out  of  the  croMcl?  Y'cs,  sir.  You  made  this 
momentary  speech  and  then  moved  off  ?  Y'es, 
sir.  And  you  M-ent  directly  by  Ichal)od  B.  Davi's 
store?  Yes,  sir.  Y^ou  Mcnt  and  goi  Mr.  Burns, 
and  you  saw  ]VIr.  Davis  standing  on  his  corner  ? 
I  M-ent  to  Mr.  Burns.  Didn't  he  come  back  M-ith 
you  ?  Y'es,  sir,  he  a^^kcd  me  if  I  Mould  not  go 
back,  I  refused  once,  and  he  insisted;  and  mo  Mcut 
back  together.  And  you  saw  Mr.  Davis  on 
the  comer,  Mhen  you  went  back?  Yes,  sir; 
HoM'  many  stores  did  you  pass  going  do\vn 
to  Major  Burns  ?  I  think  thw'c  Mere  three  or 
four.  Wh.o  el>c  M-as  out  of  their  stores  stand- 
ing on  the  street  ?  I  don't  recollect  seeing  any 
one,  exce])t  Mr.  Cook,  and  there  Mas  some 
one  Mith  Mr.  Davis,  I  don't  recollect  M-ho.  Some 
one  Mith  3Ir.  Davis?  Yes,  sir,  a  man  standing 
talking  to  liim.  Can't  you  say  who  it  was  ?  I 
don't  recollect.  Who  else  did  you  see  besides 
Mr.  Davis  passing  along  the  street  ?  I  dou't.-r- 
I  collect  who  else  beside  ilr.  Davis,  v.-heu  Me  rthls 
back  he  was  alone.  Who  else  did  you  see  i.Tsitate 
Malk?  I  didn't  notice  any  one' in  pauate  ar- 
!  llo^^-  cam*:-  you  to  notice  hiia?    He  M-a,':,ed,  upon 
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ou  the  corner,  and  beinff  well  acquainted  with 
him  I  noticed  him,  I  doii  t  think  there  was  any- 
hody  else  there.  There  was  a  pistol  fired  in  tlie 
most  public  part  of  town,  in  front  of  three  or 
foitr  stores,  and  there  was  but  one  man  standing 
out  in  the  street?  I  don't  recollect  but  hini^ 
How  often  have  you  compared  notes  with  Mr. 
Davis  upon  that  point.  We  never  have  compared 
at  all.  Didn't  yoti  compare  notes  with  him  last 
night?  No,  sir.  Didu't  you  stand  upon  the 
corner  of  this  street,  in  the  City  of  Raleip;li,  in  the 
presence  of  one  of  this  Court,  and  have  a  conver- 
sation with  him  about  this  testimony  ?  1  mi.e:ht 
have  conversed  with  him,  but  not  comparing 
]iotes.  Did  you  not  know  that  Mr.  Davis  was 
going  to  swear  that  he  was  standing  right  at  the 
corner,  before  his  own  store?  Yes,  sir.  How 
long  have  jou  known  it  ?  I  have  known  it  three 
weeks,  I  reckon.  Didn't  you  know  he  was  going 
to  swear  that  you  passed  him  while  he  was  stand- 
ing on  that  corner  ?  No,  sir.  Didn't  you  know 
that  he  was  going  to  swear  that  you  passed  back 
by  him  when  ho  was  standing  on  that  corner  ? 
I  think  I  did.  You  knew  he  was  going  to  swear 
to  that  before  he  came  here  ?  Yes,  sir.  And  you 
recollect  that  one  single  man,  and  no  other,  that 
you  passed  along  the  whole  of  that  passage,  be- 
fore th^ee  or  four  stores,  in  an  excited  time  ?  He 
was  the  only  man  that  I  noticed  in  passing  bj'. 
Now  pray,  sir,  Vv-hat  was  the  character  of  your 
conversation  wit!>  Mr.  Davis  with  regard  to  liis 
testimony?  I  don't  recollect,  sir.  Yoia  were 
conver.eiug  about  it  ?  I  don't  know,  sir,  that 
there  was  any  particular  conversation  on  anj' par- 
ticular point.  Didn't  he  tell  you  what  he  had 
sworn  to.  I  don't  know  but  he  did.  Didn't  he 
tell  you  a  good  part  of  what  he  had  sworn.  The 
most  he  told  me  was  about  the  man  he  had  hung 
up  by  the  thumbs.  He  spoke  of  making  some 
correction  in  his  testimony  on  that  point.  Didn't 
he  speak  to  you  of  any  other  part  of  his  testi- 
mony? Yes,  sir,  about  his  location;  I  think  that 
is  about  all.  And  you  knew  that  before?  I  knew 
his  position.  He  had  told  you  he  swore  that  you 
baw  him  there,  that  you  passed  by  him  while  he 
was  there  ?  He  told  me,  I  think,  he  swore 
that  I  passed  by  him  coming  down.  He 
told  Tou  that  lastni^ht?-  Yes,'  sir.  Now  I 
n•i^■h  you  would  trv  and  recollect  some  one  else 
that  TOU  passed?  I  don't  recollect;  there  is  no 
doubt  I  pafsed  others.  Did  you  have  any  conver- 
sation with  him  then?  I  think  I  had,  when  I 
went  up.  Which  do  you  call  up  ?  When  I  went 
up  there  to  the  market  house  with  Mr.  Burns,  we 
had  no  conversatidn  when  1  went  down,  except  I 
think  I  told  him  there  was  some  one  killed.  You 
bad  no  further  words .^  We  might  have  had 
other  conversation,  I  don't  i  ecoHec^.  How  long 
Avas  it  before  you  got  back  to  the  murket  house  ? 
Fi'e  minutes,  perhaps,  I  don't  recollect  the  time. 
You  jaw  no  weapons  there  thatdiy?  Nono  at 
all.  And  you  saw  no  excitement  except  the  im- 
mediate attack  ?  I  saw  but  one  pistol  that  day. 
1  understood  you  to  say  you  had  seen  no  pistol  ? 
I  said  f  didn't  see  a  pistol  in  that  crowd.  Major 
B'lrns  had  one  lyins:  on  his  desk  Did  he  take  it 
off  or  put  it  on?  It  was  lying  there.  Right  be- 
lorehim?  No,  sir.  When  you  left  the  crowd  to 
go  down  to  Major  Burn  s,  "did  he  go  along  with 
you  from  the  crowd  '{  No,  sir,  he  was  not  there  at 
all.  Y«u  found  liim  at  his  store  when  you  went 
in?  Yes,  sir.  Where  was  his  pistol?  It  was  ly- 
ing on  the  de.=k.  Was  he  sitting  behind  the  desk  ? 
No,  sir,  he  was  behind  tbe  counter.  Did  you  ex- 
-  Mne  the  pistol  ?  No,  sir.  What  became  of  it? 
'.^n't  know,  sir.  Do  vou  know  who  put  it  there? 
^^"k  Major  Burns  put  it  in  his  pocket  when  he 
I6et,  t.  I  talked  more  to  hira  about  the  matter 
saw  ncone  else  :  we  didu't  stay  but  a  very  few 
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moments  where  the  boy  was  dead.  You  were  per- 
fectly sober  that  dav,  Mr.  Leggett  ?  Yes,  sir. 
You  are  not  in  the  habit  of  getting  on  a  spr^e? 
No,  sir.  Y''ou  know  exactly  what  happened  ?  Yes, 
sir.  If  vou  are  not  mistaken,  it  was  not  on  ac- 
count of  being  coniused  by  liquor  ?  No,  sir,  I  am 
not  mistaken.  You  were  p-rfectly  yourself  that 
day?  I  was,  sir.  Can  you  name  any  other  per- 
son fl'ho  was  in  that  crowd  at  any  time  that  day, 
besides  these  you  have  named  ?  I  don't  recollect 
that  I  can,  I  saw  but  verv  few  colored  persons 
there,  I  don't  know  that  I  cun  name  any  other 
person  that  I  could  call  to  mind  just  now.  1  un- 
derstand when^you  first  got  theie  vou  found  To- 
larj  and  Ralph  Lutterloh,  and  Ed.  Powers  with 
him  ?  Yes,  sir.  They  didn't  go  there  with  you  ? 
No,  sir.  You  were  with  that  group  until  you 
left  ?  Yes,  sir,  it  was  about  ten  minutes  I  think  I 
was  in  the  group.  You  never  saw  John  Maultsby, 
nor  Henry  Sykes,  nor  Sam  Hall,  after  the  first 
few  moments,  after  you  entered,  when  thev  were 
f^tanding  near  the  center  of  the  market  ?  No,  sir, 
I  never  saw  them  any  more  that  I  can  recollect  of. 
You  swear  that  you  know  of  no  combination,  ar- 
rangement or  agreement,  of  any  sort,  between  any- 
set  of  men  to  take  off  this  negro?  None  in  the 
world.  I  understand  you  to  say  ycu  heard  no  out- 
cry in  that  crowd  that  day  at  all,  such  as  "kill 
him,  sho'  t  him."  I  did  not  hear  anything  of  the 
sort  at  all.  You  didn't  hear  any  cries  at  all,  any 
excited  cries,  in  any  form,  either  from  the  police 
in  resisting  the  press,  or  the  crowd  in  pressing  on 
him  ?  Nothing-  more  than  the  police  keeping  the 
crowd  back.  What  did  they  say?  They  were 
just  crying  out,  "stand  back,"  and  "get  out  of 
the  way."  Were  the  crowd  crying  out  at  alt 
then?  No,  sir,  I  heard  no  cry.  You  were  right 
in  the  crowd,  if  there  had  been  any  cry,  yoa 
would  have  heard  it  ?  Yes,  sir.  You  are  not 
deaf?  ^lo,  sir.  Did  you  ever  hear  Mr.  Davis  was 
a  little  dea'  in  his  'eft  ear  ?  No,  sir.  How  long 
have  you  known  him  ?  About  four  months.  You 
never  heard  him  complaining  of  deafness  ?  No, 
sir. 

Re-direct  examination  by  the  Counsel  for  the 
accused. 

Mr.  Leggett,  you  were  examined  about  this  mat- 
ter before  the  coroner's  inquest,  the  day  after  the 
killing  of  Archy  Beebee?  Yes,  sir.  Was  tbett-s- 
timony  which  you  gave  there  with  reference 
to  your  knowledge  about  the  shooting,  in  sub- 
stnncc  the  same  that  you  have  given  here  to-day? 

The  Counsel  for  the  prosecution  objected  to 
the  question. 

The  Counsel  for  the  accused  said  he  did  not 
care  to  press  it. 

Ee-direct  examination  resumed: 

You  have  been  been  asked  the  question  wheth- 
er you  have  not  compared  notes  with  Mr.  Icha- 
bod  Davis  about  this  matter,  and  I  understood 
you  to  reply  that  you  have  talked  over  the  matter 
with  Mr.  Davis.  Yes,  sir.  Has  any  talk  that  yoti 
have  had  with  Mr.  Davis  on  this  subject,  changed 
or  influenced  your  testimony  in  any  degree? 
None  at  all,  sir.  How  long  a  time  do  you  think 
elapsed  from  your  first  moving  out  to  the  pave- 
ment to  the  'shooting-  of  the  boy  Archy  ?  Not 
more  than  two  minutes.  How  long  a  time  do  you 
think  it  was,  from  the  time  when  he  was  brought 
down  and  reached  tlie  market  house  floor,  until 
he  M'as  shot?  As  near  as  I  could  come  to  it,  five 
minutes,  I  had  no  watch.  You  speak  of  this  mat- 
ter, dividing  it  off  in  distinct  periods,  do  yoti 
mean  to  say  the  whole  thing  occurred  as  fast  as 
the  police  carried  him  on,  that  it  occurred  almost 
as  fast  a.s  a  person  could  walk  ?  That  is  about 
the  waj-  they  moved.  How  long  had  you  been 
ac(iuainted  with  Capt.  Tolar  before  this  matter 
occnrrcd '.'     I  can't  say,  sir,  but  a  short  time. 
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What  was  the  nature  of  your  acquaintance  with 
him,  were  you  intimately  acquiiititud  V      No,  tir. 

Cross-fxamiuation  resumed  by  the  Couu:<cl  for 
the  i)roseciiti()ii : 
■     Are  you  a  Mason  ?    No,  sir,  I  am  not. 

Redirect  examinatiou  resumed,  by  the  Coun- 
sel for  llie  accused: 

It  was  then  u  mere  passing  acquaintance  ?  Yes, 
bir.  Was  your  aci|uaintance  in  the  town  of  Fay- 
etteville  at  all  cxlensive,  at  tliat  time?  No,  sir. 
You  speak  of  liavaif^-  Ivuown  or  liuvinu.-  seen  par- 
ticularly the  yoiin^- men,  yam  Hall,  J'^d.  Powers, 
llalpli  Luttenol),  Maullsby,  i\:c.,  had  you  IvUown 
them  long  ?  I  had  l<uovvu  Maiiltsby  jjcrhaps  lon- 
ger than  any  of  the  rest,  lie  had  "been  liauling 
rosin  for  me.  "Was  there  any  reason  why  you 
know  those  others  better  than  the  generality  of 
the  citizens  ol  the  town  of  Fayefteville  ?  Yes, 
sir.  What  arc  those  reasons  ?  Mr.  Powers  was 
about  the  second  man  I  got  acquainted  with,  be- 
ing a  merchant,  not  a  great  ways  from  mj'  still, 
l.utterloh  was  the  same.  Living  right  in  the  vi- 
cinity of  Powers?  Yes,  sir.  And  Sam  Hall? 
lie  lived  in  the  immediate  vicinity.  How  far  do 
they  live  from  your  still?  About  two  hundred 
yards.  In  coming  fioni  your  still  up  Jiaj'  street, 
you  have  to  pass  the  corner  of  the  place  where 
young  men  resort?  Yes,  sir.  So  you  got  ac- 
quainted with  them  earlier  than  you  did  any  one 
else,  in  the  town  of  Fayettevillc?  Yes,  sir. 
For  tliat  reason  your  attention  was  attracted  to 
them  more  particularly  ?    Yes,  sir. 

On  motion  the  Commission  adjourned  to  meet 
on  Monday,  August  19th,  at  11  A.  M. 


Raleigh,  N.  C,  Aug.  19th,  1SG7,  11  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. 

Present:  All  the  members  of  tlic  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

Tl)c  testimony  of  ]SIr.  J.  G.  Leggett,  taken  on 
Saturday  the  ITtli  instant,  was  read. 

On  page  1.54,  1st  column,  the  following  ques- 
tion and  answer  Mere  omitted,  by  the  recorder. 

Was  he  striking  v.itli  his  list,  bj' a  blow  straight 
from  the  shoulder,  or  by  a  dow^lwa^d  blow  ?  By 
a  downward  blow. 

The  proceedings  of  Saturday  having  been  read, 
with  the  aljove  addition,  were  then  approved. 

Mr.  Phillips,  one  of  the  Counsel  for  the  accused 
said  : 

"  May  it  please  the  Court ;  before  we  proceed, 
we  wish  to  make  a  statement  to  the  Court,  and 
receive  such  iDformatiou  as  may  be  proper  that 
we  should  receive,  with  regard  to  the  matter, 
that  took  place  here  upon  Saturday.  At  the  close 
of  the  examination  of  witness,  Leggett,  we  un- 
derstand that  he  was  ariested,  and  has  since  been 
held  in  close  custody. 

Now,  professionallj',  we  have  no  interest  in 
what  questions  there  maybe,  between  the  United 
States  and  Mr.  Leggett,  as  an  individual;  what 
breach  of  the  law  he  may  have  committed,  or 
may  be  charged  with  committing,  is  a  matter,  I 
say,  in  which,  prolessionallv,  we  are  not  interest- 
ed ;  but  we  are  interested  in  his  character  as  a 
witness,  in  the  etiect  that  the  treatment  ol  one 
of  the  witnesses  for  the  defence  may  have,  upon 
the  others,  still  to  be  summoned  for  the  defence. 
That  a  witness  for  X]\e  defence,  upon  closing  his 
testimony ;  should  be  arrested  and  placed  in  cus- 
tody, is  of  course  well  calculated  to  intimidate 
the  other  witnesses  for  the  defence.  I  feel  assur- 
ed that  the  United  States  desires  that  the  priso- 
ners here,  shall  have  the  benefit  of  the  same  sort 
of  trials  that  they  would  have  in  any  court  in  the 
country  ;  and  more  than  that,  if  I  may  be  pei-- 
mittcd  to  say  so,  I  feel  fully  satisfied,  by  the 


personal  constitution  of  this  court,  that  they  arc 
personally  desirous  that  these  prisoners— what 
ever  their  judgement  maybe,  upon  them,  when 
the  case  has  been  made  out,  shallhave  a  fairtrial, 
a  trial  with  which  the  community  at  large  may 
be  satisfied  I  say  that  undL-r  these  impressions 
we  wish  to  be  assured,  oi'  wish  to  have  some  as- 
surance conveyed  that  may  elfect,  or  remove 
rather,  the  effect  already  produced  upon  our  wit- 
nesses, b}'  the  manner  in  which  this  gentleman 
has  been  treated.  Wc  wish  to  know  why  he  has 
been  arrested,  if  it  be  compatible  with  the  public 
interest,  and  that  he  has  not  been  arrested  lurany 
purpose  of  weakening  the  cause  of  the  defence  of 
the  prisoners  here  upon  trial." 

The  Judge  Advocate  said  : 

"On  behalf  ot  the  Court:  I  wish  to  say,  re- 
ganiing  the  arrest  of  Mr.  Leggett,  that  it  is  a 
matter  Vt'ith  which  the  court  has  ho  concern  what- 
ever. Mr.  Leggett  was  ari'csted  upon  an  order 
from  General  Sickles,  issued  sometime  since,  and 
held  in  my  hands  simply  to  allow  Mr.  Leggett  to 
give  in  his  testimony  before  he  was  arrested." 

Ml.  Phillips: 

"  It  has  this  peculiarity  about  it.  We  had  oth- 
er witnesses  under  subpcena  here  who  were  arres- 
ted ;  the  order  c'me  for  (heir  arrest,  and  was  car- 
ried out  before  they  were  placed  upon  the  witness 
stand.  The  nsanner  in  which  Mr.  Powers  aurl 
Lutti-^rloh,  and  others  wore  arrested,  has  not  affec- 
ted our  testimony  at  all  and  we  did  not  question 
the  trarsiction  atall.  Liggett,  it  seeun.  was  or- 
dered to  be  .«irrested  at  the  sajne  time.  If  ha  had 
been  arrested  then,  we  would  liave  had  no  cause 
of  complaint.  But  certainlv  if  Powers  and  Lutter- 
loli  and  the  others  had  uot  been  arrested,  and  if 
each  one  ot  them,  as  he  c  osed  his  testimony,  had 
been  arrested,  what  would  have  bwea  the  efl'ect 
upon  the  rest  of  the  witnesses,  that  were  coming 
upon  the  defence.  It  is  the  raaituo' ■n-hich  has  pro- 
duced an  injury  to  the  defence,  which  an  expla- 
nation may  be  able  to  retrieve." 

The  Judge  Advocate  : 

"  The  gentleman  has  assumed  what,  he  will  par- 
don me  for  saying,  he  does  not  really  know — that 
the  order  for  the  arrest  of  Mr.  Leggett  was  issued 
at  the  same  time  the  order  was  given  for  the  ar- 
rest of  Powers  and  Luttcrloh.  I  don't  know  that 
it  behooves  either  the  counsel  for  the  prisoners,  or 
the  Judge  Advucate,  or  this  C'lurt,  to  censure 
General  Sickles  for  wliat  he  may  choose  to  do  in 
this  matter.  I  stated  v  was  a  matter  with  which 
the  Court  had  nothing  to  do,  and  I  reiterate  that 
statement." 

The  Coun-el  for  the  prosecution  remarked  : 

"  May  it  please  the  f'ourt,  I  think  it  is  neces- 
sary to  make  a  few  remarks  upon  this  matter,  be- 
cause I  believe  that  I  am  more  responsible  than 
any  one  else,  for  the  fact  of  Mr.  Legcrett's  arrest, 
shortly  after  his  testimony  was  taken.  At  the 
commencement  of  this  case,  I  found  that  several 
witnesses,  summoned  by  the  defence,  were,  in  our 
opinion,  implicated  in  the  felony,  alleged  in  the 
charge;  and  suggested  to  the  Judge  Advocate  that 
as  some  of  them  were  arrested,  it  would  perhaps 
be  well  not  to  arre.st  Mr.  Loggett,  until  after  his 
testimony  was  given.  The  object  of  thesuggestion 
is  evident ;  and  it  vras  to  avoid  even  the  (ippear- 
ance  of  terrifying  or  intimidating  the  witnesses. 
But  I  must  say — and  in  this  'assertion  I  am  sure 
my  biethren  of  the  bar,  wlio  appear  for  the  de- 
fence, will  sustain  me,— that  it  is  not  unusual  even 
in  a  civil  court,  where  a  judge  becomes  satisfied 
that  a  witness  on  the  stand  has  perjured  himself, 
for  him  to  order  from  the  bench  the  immediate  ar- 
rest of  that  witness,  and  there  is  no  jadge  in  this 
State,  nor  out  of  this  State,  who  would  hesitate 
for  a  single  moment,  to  order  the  immediate  ar- 
rest of  a  witness,  if  he  became  conviaced,  upon 
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Fuch  witness  girine  in  his  testimony,  that  he  was     serj^cant  Kunstler,  be  summoned  by  the  Judge 
"biraself  iaiplicited  in  the  felony,  then  on  trial*  I    Arivnr.itP  " 


Tliis,  hosvovcr,  was  not  the  case  wiih  Mr.  Lep:- 
jjfitt,  for  in  reality  his  arrest  had  been  ordered 
ion^  before  he  was  summoned  as  a  witness,  and 
hrtri  nothing  to  do  with  his  evidence." 
The  Couusel  lor  the  accused  : 
•'  With  regard  to  witnesses  heinjj  arrested  in 
<;ivil  c.'Urts.  I  tliink  my  brother  Haywood  will  not 
:-ay  that  be  ever  knew  of  a  case  iu  which  a  judge 
ordered  the  arrest  of  a  man  from  the  bench,  while 
the  jury  was  pr.'Sent  trying;  a  case.  J  ud!2,-e  Cald- 
well, one  of  our  most  eminent  criminal  judges,  was 
so  sensitive  of  the  effect  that  any  action  of  that 
sort  would  have  upon  the  jury,  that  when  he  saw, 
as  he  thought,  a  case  of  notorious  perjury  befoie 
him,  he  whispered  to  the  officer  o!  the  court,  and 
told  him  to  c.irry  the  witness,  after  he  had  left  the 
stand,  out  into  one  of  the  jury  rooms,  and  await 
the  conclusion  of  the  trial,  in  such  a  manner  as  it 
would  not  be  seen  by  the  jury.  It  is  to  the  detri- 
ment, and  it  seems  to  me  to  the  desparagement  of 
all  judgment,  to  arrest  a  man  in  the  face  of  a 
jurv." 

The  Comrnission  was  cleared  for  deliberation, 
and  after  some  time  so  spent  the  doors  were  re- 
opened, and  the  Judge  Advocate  said : 

"  I  am  desired  by  the  Court  to  state  that  the 
witness,  Jordan  G.  Legget,  was  arrested  by  an 
•order  from  Gen.  Sicilies,  for  complicity  in  the 
murder  of  Arehy  Beebee,  on  the  eleventh  day  of 
February,  one  thousand  eight  hundred  and  sixty- 
cseven.  That  the  Court  knew  nothing  of  his  arrest 
till  it  liad  taken  place;  that  the  Court  knows 
)iotliing  of  any  contemplated  arrest  of  any  other 
party  In  connection  with  this  affair." 

Mr.  Tolar,  one  of  the  defendants,  stepped  for- 
ward and  swore  to  the  following  affidavit,  to-wit; 
Military  Commission, 
Baldfjh,  N.   C,  Anfj.  19,  '07. 
STATE  OF  NORTH  CAKOLINA,  ) 
CouxTY  OF  Wake,      f 
United  States         I 
vs.  I 

■William  J.  Tolar,  \ 
Thomas  Powers,  | 
David  Watkins.     j 

William  J  Tolar  makes  oath  that  he  is  advised  I 
nnd  believes   that    Dr.  —  Kirk,  Surgeon   of  the  | 
Post  of  Fayetteville,  North-Carolina,  and  Francis 
Kunstler,  First  Sergeant  of  Co.  K  8  N.  Y.  Infant- 
ry, on  duty  at  said  Fayetteville,  are  material 
witnesses  for  him  in  this  case. 

That  he  expects  tojirove  by  said  Dr.  Kirk  tlmt 
in  obedience  to  an  order  of  his  military  superior 
lie,  (said  Kirk,)  about  the  —  day  of  August, 
A.  D.,  18(i7,  exhumed  the  body  of  Archy  Beebee, 
alias  Archy  Warden,  and  upon  examination  of 
said  bodv,  extracted  from  the  skull  one  certain 
leaden  bullet,  which  said  leaden  bullet  he  (said 
Kirk)  delivered  to  Francis  Kunstler,  first  sergeant 
•as  aforesaid,  and  that  be  expects  to  prove  by 
Francis  Kunstler,  lirst  sergeant  as  aforesaid,  that 
the  said  leaden  bullet  delivered  to  him  a  a,fore- 
said,  was  brought  by  him,  said  Francis  Kunstler, 
from  Fayetteville  aforesaid,  and  was  by  him, 
Francis  Kunstler,  said  first  sejgeant,  given  into 
the  hands  of  Robert  Avery,  Lst^Lieut.  Mth  U.  S. 
Infantry,  the  Judge  Advocate  of  this  Military 
Commission. 

Sworn  to  aud  subscribed,  this  :9th  dayof  Aug., 
A.  D.,  1807,  before  Robert  Avery,  1st  Lieut.  44th 
v.  S.  Infantry,  aud  Judge  Advocate  Military 
Commission. 

(Signed:)  W\  J.  TOLAR. 

The  Counsel  for  the  accused : 
■  On  that  we  at-k  the  Court  (o  order  that  the 


Advocate. 

The  Court  ordered  the  witnesses  to  be  sum- 
moned. 

Mrs.  Lucy  J.  Davis,  a  witness  for  the  defence, 
having  been  first  duly  sworn,  testified  as  follows : 
Examined  by  the  Counsel  for  the  accused. 
What  is  your  name  ?    Lucy  J.  Davis.     What  is 
the  name  of  j'our  nusbandV      Dr.  James  Davis. 
Where  do  yoii  reside?      In  Fayetteville.       How 
long  have  you  resided  in   Fayetteville?     About 
eight  years.     Were  you  in  Fayetteville  on  the  day 
Arch}'   Beebee,  or  Archy  Warden,   was  killed? 
Yes,  sir.     At  the  time  Archy  Beebee  was  killed 
where  were  you  ?      At  that  window,  (on  the  dia- 
gram the  east  window  of  the  store  marked  "  the 
store  of  R.    O.   and  J.  H.  Ellis,"  facing  north.) 
From  that  point  did   you  see  any  thing  of  Archy 
Beebee?       Yes,  sir.       Where  was  he  at  the  time 
you  fir.^t  saw- him.^      He  was  on  the  pavement, 
and   about   opposite  the  center  of  the  southern 
arch,  upon  the  east  side.     Did  you  see  him  at  the 
time  he  was    shot  ?      Yes,    sir.       Where    were 
you  then?       T  was  right  at  that  window,   (as 
above. )         Was     that     window     raised? 
Yes,     sir.        Were  you  looking  out  of  it  or 
leaning  out  ?     I  was  looking  out  of  it.       Yoiir 
body  was  on  the  inside  and  you  were  looking 
out  of  it?     Yes,  sir.     What  do  you  take  to  be 
tlie   distance  from  that  window  to  the  point 
where  you  saw   Archy  Beebee  when  he  was 
shot  V    •  I  should  think  it  was  a  hundred  feet. 
Did  you  have  a  distinct  view  of  him?      Yes, 
sir,  I  saw  him  plainly ;  I  saw  his  features  and 
all ;  I  never  saw  him  before.       Did  you  know 
him  at  that  time  ?      Xo,  sir.     Who  was  he  in 
the  custody  of  ?       Mr.    Ilardie  had  him.       Is 
your  acquaintance  very  extensive  in  Fayette- 
ville ?     Tolerably  so.     You  then  saw  where  he 
was  standing  at  the  time  he  was  shot  ?       Yes, 
sir.     Point  out  his  position  at  the  very  moment 
he  was  shot  ?    As  near  as  I  could  judge,  about 
there.  (About  opposite  the  centre  of  the  south 
east  comer  of  the  market  house. )     Was  he  on 
!  the  pavement  or  off  ?       He  was  on  the  pave- 
I  meut.       Was  he   nearer  to  the  market  house 
wall,  nearer  the  centre,  or  nearer  the  edge  of 
the  pavement  ?      Nearer  the  edge,   I  should 
think.     Did  you  see  who  shot  hun  ?      Xo,  sir, 
I  didn't  see  who  shot  him ;  I  didn't  know  the 
one  who  shot  him       Did  you  see  the  man  who 
shot  him  ?       No,  sir,  I  saw  the  smoke   of  the 
pistol.     "Where  did  the  smoke  arise,  from  what 
point?      About  there,  (a  point-  off  the  pave- 
ment aboiit  three  feet,  and  to  the  left  and  a 
little  to  the  rear  of  Beebee.)     W^as  the  smoke 
rather  behind  or  rather  in  front  of  Beebee  ?    A 
little  to  one  side.     A  little  to  the  left  ?      Yes, 
sir.      You  say  you  didn't  Bee  the  person  who 
shot  the  pLstol  ?      No,  sir.      But  you  saw  the 
smoke  and  it  arose  from  that  point  ?     Yes,  sir. 
Did  you  know  Capt.  Tolar  at  that  time  ?  Yes, 
sir.     "Where  was  he  standing  ?    About  ten  feet 
back  from  Beebee.     On  the  pavement  or  off  ? 
On  the  pavement.      Nearer  to  the  centre  than 
the  out  side  ?       Yes,  sir."     8o  Capt.  Tolar  at 
that  time  was   standing  back  upon  the   pave- 
ment, about  ten  feet  from  Beebee,  and  nearer 
the  centre  of  the  pavement    than  the   outer 
edge  of  the  pavement  ?       Yes,  sir.     Have  you 
any  doubt  about  that  ma'am  ?      No,  sir.     You 
were   not   in   that   crowd   at  all  ?        No.   sir. 
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were  looking  down  upon  the  crowd  ?  Yes,  sir. 
And  tbat  Tolar  was  at  the  point  you  liave 
stated  V  Yes,  sir.  You  knew  him  well  V  Yes, 
.sir.  Is  there  any  pos.sibility  about  your  being 
mistaken  about  his  position  V  No,  sir,  there 
is  no  possibility.  1  think  I  understood  you  to 
say  you  had  known  Tolar  before  that  day  V 
Yes,  sir.  1  low  long  before  had  you  known 
him  ?  I  saw  him  once  about  two  years  ago. 
And  you  knew  him  then  V  Yes,  .sir.  AVas 
there  any  acquaitance  existing  between  yourself 
and  Cai)'t.  Tolar  ?  None  at  all.  Eet--.  een  your 
husband  and  Capt.  Tolar  V  None  at  all. 
A  mere  passing acciuuiiUaiice?     Yes,  sir. 

Cross-e.Kamiiiutiuu  by  the  Counsel  for  the  pros- 
ecution : 

Mrd.  Davis,  do  you  remember,  what  hour  of  the 
day  it  was  that   Archy    BecbBc  was  killed?      I 
I  should  think  about   thrue  o'clock  as  near  as  I 
can  recollect.     How  long  had  you  been  standing 
at  the  window   before  he   was  killed?      I  put  up 
the  window  when  I  heard  the  noise.      I  was  sit- 
ting at  the  large  window,  I  had  been  at  the  large 
window  I  reckon   tifteen  minutes.      That  is  fur- 
ther from  the  market  house  than  the  small  one? 
No,  sir,  it  is  nearer  than  the  small  one.    You  had 
been  sitting  at  the  large  window  about  fifteen 
minutes?    Yes,  sir.     And  you  went  to  the  small 
window  and  raised  it,  when  you  heard  a  noise  ? 
Yes,  sir.      While  you  were  sitting  at  this  large 
window,  what  attracted  j'our  attention  tirst  to 
(iit  there  for  tifteen  miiuites  ?      I  had  been  in  the 
room,  and  my  husband  wanted  to  go  downstairs, 
and  he  asked  me  to  stny  there  luitd  he  came  back, 
and  I  was  sitting:  at  the  window  and  I  saw  the 
carriage  with  ;jli8s  ^lassej-  and  another  lady  in  it, 
aud  I  told  him  not  to  go  down  for  the}-  were  com- 
ing to  have  souie  teeth  extracted  ;  and  he  said  no, 
"that  is  that  girl,"  and   I   said   "do   tell   me  all 
about    it."      Don't  tell    me  the  couversatiou, 
you   were  sitting  there  for  tifteen  minutes?    Yes, 
sir.     During  the  time  you  were  sitting  at  that 
window  the   carriage  came  up,  and  iliss  Massey 
and  her  mother  got  out  ?     No,  sir,  they  were  go- 
ing away.    You  sasv  them  when  they  got  into  the 
carriage  ?    No,  sir,  I  saw  them  when  "they  passed 
the  window.    You  saw  the  carriage  as  it  went  off. 
Yes,  sir.      How  long  do  you  think  it  was,  be- 
tween the  time   that  carriage  went   olf  aud  the 
time  Archy  was  killed.''    Five  or  ten  minutes,  1 
don't  think  it  was  longer  than  that.     Did  j'ou  go 
to  the  small  window  immediately  after  the  carri- 
age went  ?      I  went  as  soon  as  I  heard  some   one 
hallowing.     How  long  was  that  after  the  cari-iage 
passed  by  ?    Very  soon  atter,  four  or  live  minutes 
I  guess.     Vv'hat  was  the  exclamation  you  heard  *: 
The  first  I  heard  was  "stop  the  nigger,   he  will 
get  aM'ay,"  M-as  the  first  I  heard.    Did  you  hear 
any  other  exclamation?      I  heard  some  one   hol- 
ler "shoot  him  1"  as  near  as  I  can  recollect.    Did 
you  hear  that  several   times?     I  heard   it   twice, 
"Shoot  him,  shoot  him  ?"      Yes,  sir.     Did    you 
hear  auy  other  exclamation?    No  other.      When 
you  got  to  that  little  window  was  the  crowd  in 
a  good  deal  of  commotion?    No,  sir,  not  a  great 
deal.      How  many  prsons  do  you  tliihk  there 
were  Mrs.  Davis?      I  reckon   about  seventy-live 
or  a  hundred  in  all.      I   understand  you  to  say 
you  did  not  sec  Mrs.  Massey  and  her  daughter 
when  they  got  into  the  carriage?    No,  sir.    Were 
you   looking  at  that  time?  ""  No,   sir,    I  didn't 
know  anything  about  it  then,  I  was  sewing. — 
What  was  the  first  thing  that  attracted  your  at- 
tention to  Capt.  Tolar?"    I  wanted  to  sse  who  it 
was,  and  who  it  was  about.     Did  you  see  Capt. 
Tolar  before  you  saw  the  pistol  shot?     I  gaw 
him  just  about  the  time ;     You  didn't  see  him 


then,  before?  I  saw  him  a  little  before,  just  as 
I  put  the  window  up,  I  saw  Captain  Tolar  and 
one  or  two  others.  Did  the  pistol  lire  imme- 
diately after  you  saw  Captain  Tolar?  Yes,  sir. 
You  say  !you  were  not  alarmed?  No,  sir,  I  don't 
think  I  was  alarmed.  You  were  cool  and  self-jjo.s- 
sessed?  Yes,  sir.  Did  you  close  the  window  im- 
mediately afterthe  firing  of  the  pistol?  I  stood 
there  some  few  minutes.  Did  you  see  what  be- 
i-ame  of  Capt.  Tolar  after  the  pistol  lired.^  1 
diilu'tpayany  more  attention  to  him  after  that. 
Do  you  remember  how  he  was  dressed?  1 
think  he  had  on  a  gray  suit.  Do  you  remember 
whether  he  had  on  a  gray  shawl?  Yes,  sir,  he 
had  on  a  shawl  thrown  carelessly  around  him. 
And  you  saw  him  distinctly  enough  to  see  his 
features?  Yes,  sir.  Could  you  see  whether  he 
had  his  spetaeles  on?  I  dont recollect.  Did  you 
notice  whether  he  had  on  a  hat?  I  think  he  had 
on  a  black  hat.  Tall  crowned,  low  crowned  hat 
or  a  crushed  hat  ?  It  was  not  a  veiy  low  one. 
Do  you  remember  it  with  accuracy  at  all  ?  1 
don't  recollect  very  much  about  his  hat.  And 
you  cau't  say  with  certainty  to  his  spectacles  ? 
^o  sir  Where  was  he  standing  when  you  saw 
him  ?  In  the  center  ol  the  pavement  about.  Was 
he  standing  opposite  the  small  arch,  or  opposite 
the  large  arch,  or  opposite  the  pillar  between  the 
two  arches?  Opposite  the  main  arch  I  believe. 
You  think  he  was  standing  about  opposite  the 
main  arch?  I  think  he  was.  About  opposite  the 
center  of  it,  or  can't  you  speak  with  that  degree 
of  particularity  about  it  ?  I  think  he  was 'about 
the  main  arch.  The  arch  is  somewhere  about 
twelve  feet  in  width;  I  want  to  know  what  point 
of  the  arch  he  was  opposite?  I  didn't  pay  much 
attention.  You  say  he  v.as  about  ten  feet  in  the 
rear  of  Beebee,  or  where  Beebee  was  when  he 
was  shot  ?  Yes,  sir,  about  ten  feet.  Will  you 
just  point  out  some  object  with  in  reach  of  you, 
that   you  estimate  at  ten  feet  now 

(Points  out  two  objects  as  being  ten  feet  apart, 
which  measures  thirteen  feet.) 

Do  you  think  it  was  about  that  distance  they 
were  apart  ?  Yes,  sir.  You  say  you  lost  sight  of 
Capt.  Tolar  immediatel>  afterwards  and  didn't 
see  what  became  of  him?  No,  sir,  I  didn't  sec 
what  became  of  him.  You  have  been  living  in 
Fayetteville  eight  years,  did  you  recognize  any 
one  in  that  crowd  'that  you  sav/  standing  near 
Capt.  Tolar.  I  recognized  Mr.  Maultsby,  and 
Mr.  Sykes  was  in  the  crowd — I  recognized  him. 
Was  he  standing  near  Capt.  Tolar?  Not  very 
near — some  three  or  four  feet  from  him.  Was  he 
to  the  right  or  left  ?  He  was  nearer  to  Beebee  I 
think  as  near  as  I  can  recollect.  How  near  was 
he  to  Beebee  ?  1  don't  recollect  how  near  Sykes 
was,  but  I  recollect  seeing  him  there,  and  I  think 
he  was  nearer  to  Beebee  t hau  Tolar  was.  Where 
did  you  see  Maultsby.  I  saw  him  standing  in  the 
crowd.  Was  he  near  Capt.  Tolar?  Some  three 
or  four  feet  from  him.  Do  you  know  -Mr.  Leg- 
get  ?  Yes,  sir.  Did  you  see  him  ?  Yes,  sir. 
Was  he  standing  near  Capt.  Tolar?  Abotit  three 
feet.  In  frout  or  behind  him  ?  On  the  side  of 
him,  I  believe.  Exactly  on  the  side?  I  can't 
tell  exactly.  Which  was  the  nearest  to  you?  I 
believe  Capt.  Tolar  was  the  nearest  to  me.  You 
think  Leggett  was  a  little  to  his  rear  then  ?  Yes, 
sir.  Did  you  see  Ealph  Lutterloh  ?  No,  sir. 
You  know  him?  Yes  sir.  Did  yon  see  Ed.  P. 
Powers;  do  you  know  him?  No,  sir.  I  don't 
know  him.  Was  Capt.  Tolar  in  the  midst  of  the 
crowd  or  on  the  outside  edge  of  it  ?  He  was  rath- 
on  the  edge  of  the  crowd.  Were  there  any  per- 
sons behind  him  besides  Mr.  Leggett,  further  to 
the  rear  still?  There  might  have  been,  I  didn't 
notice.  You  think  he  Wivs  on  the  outside  edge  of 
crowd  ?    Yes,  sir,  I  think  there  was  not  a  great 


160 


PnoCEEDlXOS   OF   A   MILITAKY   COMMISSIOX. 


many  around  there.  Did  j-ou  see  any  colored 
men  standini^  around  tliere,  near  Capt.  Tolur,  at 
that  time?  "I  saw  some  negroes  there,  but  I  did 
not  notice  who  they  were.  Do  you  recollect 
they  were  near  him  V  I  don't  recollect.  When 
Archy  IJeebce  was  shot  say  you  saw  the  smoke 
come  from  the  pistol  ?  Yes,  sir.  You  didn't 
see  the  person  who  shot  him  .'  No,  sir.  Have 
you  ever  expressed  any  opinion  that  you 
could  describe  the  person  who  shot  him  ?  I 
I  don't  thiuk  I  could.  And  would  tot  know  h-.m 
if  you  were  to  see  bim?  I  might  possibly.  Could 
you  describp  what  sort  of  a  man  he  was.  No,  .'^i'-, 
I  had  an  idea  he  was  rather  a  little  man,  but  I 
don't  know  whether  it  is  correct  or  not.  You  saw 
the  smoke  and  flash  from  the  pistol  distinctly  ? 
Y'es,  sir.  Did  you  see  B;ebee  fall?  Y'es,  sir. 
What  was  the  first  thin?  that  drew  voir  eyes 
fromTclar?  A  pistol.  The  fl*sb  nf  th>  pistol? 
The  smoke  of  the  pistol.  Y'ou  heard  it  distinctlyV 
Yes,  sir.  You  think  lieebe'j  was  on  the  pavement 
about  opp'  site  the  south  east  corner  of  th"»  market 
house?  Yl's,  sir,  Beebeo  was  on  the  pavement. 
Near  the  edcre.'  Yes,  sir.  Had  he  passed  the  lit- 
tle aich  of  the  maiket  house  on  the  east  end '?  I 
think  he  had.  He  was  furtlier  south  than  that? 
Y'es,  sir.  I  think  he  was.  And  near  the  edge  of 
the  pavement  ?  That  is  the  point  1  think.  This 
man  who  shot,  the  place  where  you  saw  ihe  smoke, 
you  think  was  east  of  him  ?  Y"es,  sir.  Do  you 
mean  directly  east ;  suppose  Beebee  to  have  been 
facing  south,  v>'as  this  man  directly  on  his  left,  or 
south  of  his  left,  or  to  the  north  of  his  left?  H« 
was  to  the  south  of  his  left.  A  little  further 
around  than  he  was?  Y'es,  sir.  You  think  Ihe 
smoke  then  came  a  little  further  in  front  of  Archy? 
A  little  to  bis  left  side.  Which  way  was  he  fa- 
cing ?  He  was  facing  south  down  towards  the 
guardhouse  Wiih  his  face  down  towards  the 
guardhouse?  \e3,  sir.  Y'ou  could  see  Lis  fea- 
tures? I'es,  sir.  And  this  man  you  think  was  a 
little  to  the  left,  and  front  of  liim  ?  Yes,  sir. 
Whoever  fired  that  pistol  the  smoke  appeared 
there?  Y''es,  sir.  Was  ihi-re  not  a  wind  blowing 
that  day?  I  don  t  recollect.  Oo  you  recollect 
whether  it  wa.s  a  clear  daf  or  bright  one  ?  I  think 
it  was  a  blight  day.  Y'ou  don't  recollect  whether 
it  was  a  windy  day  ?  I  don't  think  it  was  a  win- 
dy day.  Diilvou  hear  any  exclamation  in  the 
crowd  immediately  after  the  shooting;  any  out- 
cry ?  No,  sir,  I  heard  nothing  after  that  ?  Did  you 
leave  the  wmdow  ?  I  did  leave  the  window  for 
about  five  minutes,  and  I  went  bac'c  and  stood 
there  I  reckon  an  hour.  Did  you  have  the  win- 
dow open  Mil  the  while  ?  Y'es,  sir,  never  closed  it. 
Was  the  day  cold  ?  No,  sir,  it  was  not  very  cold  ; 
I  had  the  window  up  all  the  day.  The  vvindow 
M'as  not  up  till  you  raised  it  ?  No, sir.  Itwastoo 
cold  to  have  the  windows  open  ?  No,  sir,  it  was 
not  open  till  I  rai.ed  it.  iVhen  did  you  first  make 
your  statement  of  this  matter,  !Mrs.  Davis?  1 
said  something  about  it  the  next  morning  to  a  ne 
gro  woman  that  I  h.id.  I  don't  ask  you  what  it 
was;  so  that  was  the  fii'st  time  you  had  ever  spo- 
ken of  it  ?  Y''es,  sir.  When  was  the  next.'  The 
next  time  was  about  six  weeks  afteiwards.  AVho 
was  that  to  ?  It  was  to  a  colored  woman.  When 
did  you  first  give  in  your  statement  to  the  Coun- 
sel in  this  case,  Mr.  Fuller,  in  connection  with 
this  business?  I  didn't  think  I  would  have  to  tell 
I  was  summoned  here.  llavn't  you  ever  giv- 
en it  to  him  before  coming  on  the  stand  ?  Yes, 
sir.  Was  that  since  y^iu  have  been  here  ?  Yes, 
sir.  The  first  time  you  ever  gave  him  a  narrative 
of  this  transaction  ?  Y'es,  sir.  Y'cjn  say  you  knew 
Capt.  Tolar  very  wtll  ?  Y'es,  sir.  Known  him 
how  long?  About  two  years.  Was  he  a  frequent 
visitor  at  your  tious,  ?  No,  sir,  he  never  visited 
at  our  hcuse  at  all.  How  taany  times  do  you  suppose 


you  had  seen  him  in  these  two  years  ?  He  came  to 
our  house  first  on  business,  and  I  saw  him  on  the 
streets  a  govd  deal  from  the  window;  I  never  Siioke 
to  him.  An  I  it  was  not  a  personal  acquantance 
Ihenatall?  No,  sir.  You  only  know  him  by 
sight?  Yes,  sir.  Do  you  suppose  you  had  seeii 
him  a  dozen  times  in  these  two  years  ?  Yes,  sir. 
Fifty  ?  No,  sir.  You  have  seen  him  passing  the 
street  ?  Yes,  sir,  I  had  seen  him  a  good  deal  at 
Mr.  Taylor's  store,  across  the  way. 

Re-direct  examinatiou  by  the  Counsel  for  the 
accused  : 

Mr.s.  Davis,  do  you  know  whether  Capt.  Tolar 
had  done  business  down  the  street,  below  your 
husband's  office  ?  I  don't  know,  sir.  He  was 
passing  there  quite  often  ?  He  was  at  the  corner 
of  rhilliman's  Taylor's  store,  right  often.  That 
i.s  on  the  corner  just  opposite?  Y'es,  sir.  Bj- 
seeing  him  in  that^way  your  knowledge  of  him 
was  gained?  Yes,  sir.'  'With  regard  to  the  posi- 
tion from  which  the  smoke  arose;  you  say  it 
was  about  to  the  left  of  Beebee?  Yes,  sir. 
Did  you  say  it  'was  to  the  front  of  his  left 
or  just    to   his  left?      Just  to  his  left,  I   think. 

G.  W.  HoLLiNGswORTH,  a  witucss  for  tlie  de- 
fence, having  been  first  duly  sworn,  testified  as 
follows : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name?  G.  VY.  HoUingsworth. 
What  does  G.  stand  for?  George.  So  that  your 
name  is  George  Washington  HoUingsworth  ? 
Yes,  sir.  What  is  your  age  ?  Seventeen.  What 
is  your  father's  name?  Isaac.  How  long  have 
you  been  living  in  Fayetteville  ?  Seven  years. 
Where  is  your  lathers  place  of  business?  On 
Person  street.  No.  ,51.  Below  the  market  house? 
Yes,  sir.  How  far  from  the  market  house?  About 
one  hundred  and  twenty-six  yards.  From  the 
nearest  portion  of  the  mark^:t  house  to  your  fath- 
er's place  of  business?  Y'es,  sir.  Have  you 
measured  it?  It  was  stepped  off,  one  hundred 
and  twenty-six  steps.  Were  you  in  Fayetteville 
on  the  day  that  Archy  BeebeeVas  killed  ?  Yes, 
sir.  At  the  time  he  was  killed  where  were 
you  ?  I  was  at  the  store  ?  What  store  ?  My 
father's  store.  How  long  had  you  been 
there  before  he  was  killed?  I  had  beeu  there 
about  ten  minutes.  Where  had  you  been  be- 
fore that  time  V  I  had  been  hunting.  Had 
you  been  up  to  the  market  house  that  day  ? 
No,  sir,  I  hadu't.  How  long  after  he  was 
killed  was  it  before  they  went  to  the  market  bouse? 
before  you  went  down  there  at  all  ?  About  ten  or 
fifteen  minutes.  Will  you  swear  you  didn't  go  to 
the  market  house  thatday  until  ten  or  fifteen  min- 
utes alter  Archy  Beebee"  was  killed?  Yes,  sir. 
You  say  at  the  time  he  was  killed,  you  were  sit- 
ting or  standing,  which  ?  I  was  sitting  down  on 
a  siool  chair  ;  the  bank  of  the  chair  was  broken. 
Any  body  with  you?  No,  sir,  there  was  not.  Did 
you  have  any  pistol  that  day,  when  you  went  to 
the  market  house?  No,  sir.  You  hadn't  a  pis- 
tol that  day?  No,  sir.  Neither  at  tlie  lime  Archy 
was  killed,  before  he  was  killed,  nor  at  any  time 
afterwards?  No,  sir.  Did  you  holler  out. 
'•  hurrah  for  Capt.  Tolar  "?  No,  sir,  I  didn  t. 
Do  you  sw^ar  you  didi;'t  ?     Yes,  sir. 

CrocS-exammation  by  the  Counsel  for  the  pros- 
ecution. 

Mr.  HoUingsworth,  you  had  been  hunting  that 
day?  Y^es,  sir.  Who  was  with  you  ?  Mr.  Por- 
ter's son  Willie.  The  same  young  man  who  testi- 
fied here  ?  Did  you  meet  Monk  Juliii  while  you 
were  uot  hunting?  Y'es,  sir,  we  did.  Where  did 
the  meeting  take  place  ?  In  Cambleton.  It  was 
down  in  Cambleton?  Y'es,  sir-.  Did  you  hear 
talk  ab  ut  tliis  attempt  to  ravish  this  young  lady  ? 
I  heard  him  say  that  there  was  an  assault  made  ; 
he  told  me  he  "bad  heard   that  Jim   Jones'  dray 
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driver  had  made  an  attempt  upon  a  young  lady 
there,  Miss  Mawsey.  Was  that  all  he  said  ?  That 
is  all  he  said  abuut  it;  he  tntked  some  more  about 
it,  but  didn't  say  any  tbius;  more  than  that ;  he 
just  told  me  that  was  all  he  knowed  about  it;  I 
asked  him  if  it  was  ii  mulatto  fellow,  and  lie  said 
"  no,  it  was  a  black  fellow."  What  were  you  do- 
ing down  to  Cainpbellton,  huntingf  ?  ^'es,  sir.  Did 
you  have  a  gun  V  I  liid.  Did  Willie  Porter  have 
a  gun?  He  did.  Did  Monk  shoot  your  gun  y  I 
let  him  shoot  it  once  or  twice.  Did  he  slioot  Wil- 
lie Porter's  gun  'i  I  disremember  whether  he  shot 
Willie's  or  not.  Were  you  about  there  with  him 
BOme  time  ?  He  stayed  with  us  half  an  hour  or  so. 
Were  you  and  Willie  together  all  the  time  ?  No, 
sir.  Monk  was  not  with  you,  nor  with  him  all  the 
time?  No,  sir.  He  was  lirst  with  one  and  then 
with  the  other?  We  were  together  right  smart 
while  when  he  first  came  there.  Do  I  understand 
you  to  say  that  Monk  was  first  with  you  when 
Willie  Porter  was  not  there,  and  sometimes  with 
Willie  Porter  when  you  were  not  there  ?  Yes,  sir, 
me  and  Dave  Jon-is;  he  w.is  down  there  too.  You 
were,  just  shooting  about  there  ?  Yes,  sir.  Where 
did  Monk  go  when  he  left  you?  He  went  on  up 
towards  the  npiier  end  of  the  field,  up  that  way 
somewberes  You  didn't  see  what  became  of  him? 
No,  sir.  He  just  went  away?  Yes,  sir.  You 
didn't  hear  him  say  anything  about  its  going  hard 
with  Archy,  if  he  wa?  found  guilty  ?  I  dou't  re- 
member. Did  he  tell  you  he  had  been  caught? 
Yes,  sir,  he  told  me  had  been  caught.  He  told 
you.  besides  telling  you  that  tliis  attempt  had  been 
made  upon  the  young  lady,  that  the  man  had  beea 
caught  ?  Yes,  sir.  Did  he  tell  j'ou  when  his  ex- 
amination was  going  to  take  place  ?  No,  sir,  he 
didn't  know  any  thiBg  about  that.  Do  you  say  he 
didn't  know  anything  about  it  ?  He  didn't  tell  ine 
anything  about  it,  was  what  1  meant  to  say.  When 
you  went  back  home,  did  Willie  Porter  go  along 
with  you  ?  Me  and  Willie  left  Campbellcon,  and 
went  over  in  Mr.  Curtis's  field  a  while  and  then 
came  on  back  home,  and  divided  the  birds;  I  gave 
him  half  and  I  took  half,  then  we  left  home.  Do 
V9u  mean  by  home  your  father's  store  ?  No,  sir. 
Your  father  don't  live  at  bis  store?  No,  sir,  the 
store  is  in  Person  street,  and  we  live  in  Dick 
street.  That  was  down  at  the  residence  in  Dick 
street  that  you  divided  the  birds  ?  Yes,  sir.  Did 
yod  leave  your  gun  there?  Yes,  sir.  What  did 
Willie  do  with  his  gun?  He  carried  it  around 
to  Mr.  John  Overby's  store,  and  he  left  the 
gun  and  birds  there ;  me  and  him  went  on 
aw  far  as  to  my  brother's  store.  How  far  is 
that  from  the  market  house?  It  is  about  the 
pame  distance.  One  store  is  opposite  the  other, 
and  they  are  on  the  same  street?  Yes,  sir. 
What  happened  then  ?  Pa  blew  his  whistle  for 
lue  and  I  went  on  over  to  the  store,  and  he  told 
me  not  to  go  up  to  the  market  house  ;  if  I  did  he 
would  whip  me.  He  forbade  you  to  go  to  the 
market  house  ?  Yes,  sir.  When  you  last  saw 
Willie  was  he  going  on  towards  the  market  house  '! 
He  was.  Did  you  see  him  go  into  the  crowd  ?  I 
didn't  watch  him  all  the  way  there.  How  near 
was  he  to  the  market  house  when  you  saw  him 
last?  About  the  Cape  Fear  Bank  ;  about  seventy 
five  yards  »r  eighty  yards  I  suppose.  How  far  is 
your  father's  store  from  the  market  house  ?  About 
one  hundred  and  twenty  Six  yards.  Willie  was 
about  seventy  five  yards  from  the  market  house. 
Yes,  sir;  may  be  more.  .  Still  moving  down  there? 
Yes,  sir.  And  you  remained  at  your  fathers  store, 
and  didn't  go  to  the  market  house  till  after  the  kil- 
ling? I  didn't  go  up  to  the  market  house  till  af- 
ter Beebee  was  shot.  You  are  certain  of  that? 
1  am.  You  havemo  sort  of  doubt  about  it.  There 
ain't  no  doubt    about    it.    Do  you   remember  it 


distinctly  ?  Yes,  sir.  Do  you  remember  every 
day  as  distinctly  as  that,  can  you  tell  what  you 
were  doing  at  any  time  ?  I  supptse  as  far  back 
as  twelve  years  I  oan  very  well,  not  further 
back.  Where  were  you  yesterday  at  twelve 
o'clock?  I  was  lying  on  my  bed  down  here  to  ihu 
Hotel,  at  the  Parker  house.  Where  wore  you  the 
first  day  of  this  month  at  twelve  o'clock  ?  I  was 
down  in  the  country,  sir.  Doing  what?  T  was 
d«wn  on  the  river  bank,  if  I  am  not  mistaken. 
Can  you  speak  with  as  much  certainty  about  it  as 
you  speak  of  where  you  were  «n  the  day  Archy 
Beebee  was  killed?  do  you  swear  as  positively 
that  you  were  on  the  river  bank  as  you  clo  that 
yuu  were  at  the  store  that  day?  No,  I  wont 
swear  that  1  wa.s  down  there,  but  I  think  I  was. 
But  you  arc  jJositively  certain  where  you  were  on 
the  day  Archy  Beebee  waks  killed?  Yes,  sir. 
When  you  wsre  first  asked  about  it  were  you  as 
certain  as  you  are  now,  or  did  you  have  to  think 
about  it?  I  knowed  I  was  at  the  store.  You  re- 
member it  then  ?  Yes,  sir.  So  vou  remembered 
it  as  well  at  first  as  you  do  now,  I  don't  doubt 
you  at  all,  but  I  merely  want  to  know  whether  it 
was  a  refreshed  recollection  or  whether  you  re- 
membered it  at  first  as  v.'ell  as  you  did  .afterwards, 
you  have  no  doubt  or  never  have  had,  that  vou 
were  at  the  store  when  Archy  was  killed?  !No, 
sir.  You  remember  the  day  he  "wa;  killed  and  it 
made  an  impression  on  you?  Slightly.  Is  it  a 
general  thing  to  have  a  man  killed  in  the  streets  of 
Fayetteville?  No,  sir.  Isn't  it  an  unusual,  didn't 
it  strike  you  as  an  unusual,  event  so  that  vou  re- 
membered where  ycu  were?  Yes,  sir.  You  re- 
member now  very  distinctlj'  that  your  father 
would  not  allow  you  to  go  up  there  the  day  it  hap- 
pened .so  that  you  were  not  in  the  crowd  when 
the  shooting  took  place,  and  therefore  vou 
could  not  have  made  the  exclamation  that  "  Capt 
Tolar  killed  him  "?     No,  sir. 

The  Counsel  for  the  aceused^asked  if  the  wituesess 
from  Fort  Macou  would  arrive  before  day  after  to- 
morrow. 

The  Judge  Advocate  said  they  were  expected 
this  evening  at  half  past  three  o'clock. 

The  Counsel  for  the  accused  said  he  had  no  wit- 
nesses to  be  examined  whose  examination  wou'd 
not' consume  an  hour  or  two  at  least;  whereupon 
en  motion  the  Commission  adjourned  to  meet  on 
Tuesday  the  20th,  inst.  at  11  o'clock,  A.  M; 


Raleigh,  N.  C.  Aug.  20, 1867  11  A.  M.  't 

The  Commission  met  pursuant  to   adjournment. 

Present,  all  the  members  of  the  Commission,  the 
Judge  Advocate,  the  Counsel  for  the  prosecution, 
all  the  accused  and  their  Counsel. 

The  reading  of  the  testimony,  taken  yesterday, 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  read  and  approved. 

The  Counsel  for  the  defence  said;  "I  am  infor- 
med by  the  Judge  Advocate  that  those  witnes.^es 
from  Fort  Macon  have  not  yet  arrived.  There  aro 
two  witnesses  for  the  defence  in  the  city,  but  to  in- 
troduce them,  at  this  time,  would  interfere,  very 
seriously,  with  the  order  that  has  been  determined 
upon,  by  the  counsel  for  the  defence." 

The  Judge  Advocate  said  : 

"I  will  state  to  the  Commi-wion  that,  on  the  six- 
teenth day  of  this  month,  I  addressed  a  letter  to 
Brevt.  Lieut.  Col.  Charles  B.  Gaskill,  commanding 
Fort  Macon,  requesting  him  to  forward  the  two 
prisoners,  who  have  been  subpa-naed  as  witnesses 
for  the  defence — that  they  might  arrive  here  yes- 
terday afternoon,  at  the  latest.  The  fault  of  their 
non-arrival  is  that  of  Colonel  Gaskill,  and  not  of 
the  Judge  Advocate." 

The  Court  suggested  that  the  letter  be  repeated. 
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The  Judge  Advocate  informed  the  Cooimissiun 
that  it  had  been  repeated. 

The  Counsel  for  the  dccused  asked  when  the 
first  batch  of  witnesaes  would  arrive  from  Fayette- 
ville. 

The  Judge  Advocate  stated  that  they  were 
due  here  to-morrow  at  nine  o'clock,  but  he  could 
not  say  whether  they  would  arrive  at  that  time 
or  not. 

The  Counsel  for  the  accused  said  they  would 
be  ready  to  proceed  with  the  examination  after 
the  arrival  of  the  witnesses  from  Fayetteville, 
even  if  the  Fort  Macon  witnesses  do  not  arrive, 
to-morrow ;  and  the  defense  therefore  asked  for 
an  adjournment  until  to-morrow. 

The  Judge  Advocate  said  :  "  I  will  state  to  the 
Commission  that  I  have  received  authority  from 
the  General  Commanding  the  second  military  dis- 
trict, to  employ  an  additional  phonographer,  with 
a  view  ot  making  the  sessions  of  the  Commiss- 
ion continue  a  greater  number  of  hours  per  day, 
and  to  enable  the  Commission  to  take  a  greater 
amount  of  testimony.  I  request  the  authority 
of  the  Commission  to  employ  the  phonographer 
•whose  employment  has  been  approved  by  the 
General  comnmnding  the  second  military  district, 
and  of  an  additional  clerk ;  the  phonographer  to 
be  employed  at  a  salary  not  to  exceed  ten  dollars 
('31'), 00)  per  day  and  the  clerk  to  be  employed 
at  a  salary  not  to  exceed  five  dollars  ($5,00)  per 
day." 

The  request  of  the  Judge  Advocate  was  grant- 
ed by  the  Commission  ;  and  the  phonographer 
and  clerk  will  be  employed  from  and  after  this 
date. 

On  motion,  the  Commission  adjourned,  to  meet 
on  Wednesday,  the  2nd  inst.,  at  11  A.  M. 


Raleigh,  N.  C,  Aug.  21,  1867.     11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present,  all  the  members  of  the  Commission, 
the  Judge  Ads'ocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

Yesterday's  proceedings  were  read  and  ap- 
proved. 

Ralph  B.  Lutterloh,  a  witness  for  the  de- 
fense, having  been  first  duly  sworn,  testified  as 
follows : 

.Examined  by  the  Counsel  for  the  accused. 

What  is  your  name  ?  Ralph  Buxton  Lntterloh. 
Where  do  you  reside  ?  Fayetteville,  Cumber- 
land county.  How  long  have  you  been  living 
there  1  I  was  born  there  about  eighteen  years 
ago.  Have  yon  resided  there  all  your  life  ?  Yes, 
sir.  Where  have  you  been  for  the  past  three 
weeks?  Fort  Macon.  When  were  you  subpoenaed 
for  a  witness  in  this  cause  ?  I  don't  exactly  re- 
member the  time  ;  it  was  about  the  twenty-fouith 
or  twenty-fifth  of  July.  Was  it  before  or  after 
your  arrest  for  complicity  in  this  affair  ?  It  was 
before.  Were  you  in  Fayetteville  the  day  Archy 
Beebee  was  killed?  I  was,  sir.  Were  you  at 
the  market  house  in  Fayetteville  on  that  day  ? 
Yes,  sir.  At  what  time  did  you  go  to  the  market 
house  1  I  suppose  it  was  naif  after  three.  In 
the  afternoon  ?  Yes,  sir.  From  what  place  did 
y^rin -gi^i  to  the  market  house  ?  From  my  store. 
Where  iS^J^our  store  ?  It  is  nearly  at  the  foot  of 
Hay  Mount.  In  what  town?  Fayetteville.  On 
what  street  ?  Hay  street.  How  far  from  the 
inarkpt  house  \    About  half  a  mile.      Who  went 


with  you  to  the  market  house  that  day  ?  Edward 
P.  Powers.  Where  is  his  place  of  business?  Od 
Hay  street,  near  the  foot  of  Hay  Mount.  How 
far  from  your  place  of  business  ?  It  is  the  next 
door.  Al  what  hour  in  the  day  did  you  arrive 
at  the  market  house?  About  half  past  three. 
What  portion  of  the  market  house  did  you  enter  ? 
Entered  in  the  western  arch.  The  main  arch  in 
the  west  ?  Yes,  sir.  Where  was  Archy  Beebee 
at  the  time  you  got  to  the  market  house  1  He 
was  up  stairs.  Then  you  hadn't  got  there  wheu 
he  was  carried  up?  No,  sir.  At  what  portion  of 
the  market  house  did  you  take  your  station  when 
you  went  there  ?  It  was  nearly  at  the  eastern 
arch.  How  far  from  the  eastern  arch  ?  I  sup- 
pose it  was  ten  feet.  Was  it  nearer  to  the  centre, 
the  bell  rope,  or  nearer  the  outer  edge  of  the 
eastern  arch  1  It  was  about  the  centre  of  the 
market  house;  about  the  centre  of  the  eastern 
arch.  In  the  centre  of  the  passage  that  runs 
through  the  market  ?  Y"es,  sir.  Who  was  in 
company  with  you  there  at  that  time  ?  There 
was  a  crowd  around  there  ;  I  remember  Mr.  Ed. 
Powers,  Mr.  Leggett  and  Capt.  Tolar.  Did  you 
four,  that  you  have  mentioned,  have  any  conver- 
sation together  before  the  prisoner  Archy  Beebee 
was  brought  down  ?  Yes,  sir,  we  were  talking. 
Did  you  make  or  did  you  not  make,  any  arrange- 
ment or  any  combination,  or  any  agreement  to 
kill  that  man  wlien  he  was  brought  down  stairs, 
or  to  do  him  any  harm?  No,  sir;  we  didn't. 
Was  there  any  conversation  between  you  upon 
that  subject ;  the  subject  of  killing  or  dotog  that 
man  any  harm,  when  ho  was  brought  down 
stairs  ?  No.  sir.  How  was  the  conversation  that 
dfty  between  you  four,  carried  on  at  that  place  ? 
They  were  talking  about  the  afEair.  Did  you 
converse  about  it  loudly,  or  in  an  ordinary  tone, 
or  in  whispers  ?  In  an  ordinary  tone.  And  you 
were  speaking  about  the  afiair  ?  Yes,  sir.  How 
long  had  you  been  at  that  place  before  the  priso- 
ner wsis  brought  down  stairs  ?  1  suppose  it  waa 
about  twenty  minutes.  Did  you  four,  that  you 
have  named,  all  maintain  your  position  just  there 
until  the  prisoner  was  brought  down  stairs? 
Yes,  sir,  I  think  we  were  standing  about  the  same 
place.  Did  any  of  you  go  outside  of  the  market 
house  from  the  time  you  first  got  there,  until 
the  prisoner  was  brought  down  stairs,  any  of  you 
four  men?  I  can't  say  that,  I  didn't  keep  watch 
of  them;  I  didn't  miss  them— they  may  have 
stepped  out  but  I  didn't  notice  it.  Did  you  see 
Miss  Massey  and  Mrs.  Massey  when  they  came 
down  these  steps  ?  Yes,  sir.  Where  was  your 
position  at  the  time  they  came  down  the  steps? 
I  was  about  the  same  place.  Who  were  with  you 
at  the  time  ?  Mr.  Tolar,  Mr.  Leggett  and  Ed. 
Powers — there  was  a  crowd  all  grouud  us.  Who 
came  down  those  steps  with  Miss  Massey  and  her 
mother ;  any  one  ?  I  think  Mr.  Bond.  The 
The  town  Constable  ?  Yes,  sir.  Where  did  they 
go  after  they  came  down  the  steps  ?  They  went 
out  and  got  in  the  carriage.  Where  was  the  car- 
riage standing,  into  which  they  got?  At  the 
eastern  part  of  the  market  house,  about  ten  feet 
from  the  pavement.  Oppoaite  what  portion  of 
the  market  house  ?  The  eastern  arch.  The  main 
eastern  urcli  ?  Yes,  sir.  And  about  ten  feet  off 
Irom  the  pavement  you  think  ?  Yes,  sir.  Who 
went  to  the  carriage  with  Miss  Massej'  and  her 
mother,  and  Mr.  Bond ;  any  one  else  ?  I  saw  no 
one  else.  Who  went  to  the  carriage  during  the 
time  it  was  standing  there  and  after  these  ladiea 
had  gone  to  the  carriage  ?  I  never  noticed  any 
body.  Did  any  body  go  there  from  the  crowd,  of 
which  yon  formed  a  part  ?      I  didn't  see  any  one 
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go  there.  DidyouRoV  No  sir.  Did  Ed.  Pow- 
ers ?  No,  sir.  Did  Capt.  Tolar  go  'i  I  didn't 
eee  Ijim  go,  sir.  You  saw  nobody  go  from  the 
crowd  y  No.  sir.  Did  you  notice  the  carriage 
with  any  particularity  ?  No,  sir.  Do  you  know 
who  wcce  at  the  carriage,  at  the  time  it  was 
standing  there?  There  wa3  a  driver  there  that  1 
noticed.  Who  was  that  driver?  I  don't  Icnow, 
8ir.  Was  he  a  wliite  man  or  a  colored  man  ?  A 
colored  man.  Do  you  remember  any  persons 
who  were  at  the  carriage  or  about  the  carriage 
during  the  time  it  was  standing  there?  No,  sir. 
How  long  itter  the  ladies  got  into  the  carriage 
befere  it  drove  off?  I  think  it  was  a  few  min- 
utes. What  do  you  mcau  by  a  few  minutes? 
Five  miuutes.  How  long  was  it  after  the  carriage 
drove  oli'  before  the  prisoner,  Beebee  was  brought 
down  stairs  ?  I  reckon  it  was  about  five  or  ten 
minutes.  Did  you  see  him  when  he  was  brought 
down  stairs?  Yes,  sir.  Where  were  you  stand- 
ing when  he  was  brouglit  down  stairs  ?  I  was 
etanding  in  the  crowd,  close  to  a  bench  ?  What 
bench?  The  bench  next  to  the  main  eastern 
arch,  there  was  a  sort  of  stand  there  between 
that  and  the  steps.  Which  bench  do  you 
mean,  the  one  that  runs  aloag  the  eastern  wall 
of  the  market  house  or  the  one  that  runs  perpen- 
dicular to  that  and  up  the  aisle  of  the  market 
house?  It  runs  up  the  aisle,  sir.  Do  you  know 
■whose  bench  that  is  ?  No,  sir.  Do  you  know 
who  keeps  that  stall  there  ?  No,  sir.  How  far 
were  you  standing  off  from  that  bench  ?  I  think 
I  was  right  at  it.  Where  were  these  other  pei  sons 
that  you  mention :  Ed.  Powers,  Mr.  Leggett,  and 
Captain  Tolar,  at  the  time  the  prisoner  was 
brought  down  stairs?  I  think  they  were  eear 
me,  I  was  noticing  the  prisoner.  Did  yon  see 
the  prisoner  when  he  was  first  brought  out  of  the 
door  or  the  landing  of  the  stair  steps  ?  I''e8,  sir. 
Do  you  remember  who  was  with  the  prisoner — 
of  the  officers  at  that  time  ?  The  policemen  were 
with  him  and  Mr.  Wemyss;  I  don't  remember 
seeing  Sheriff  Hardic  witli  him  at  the  time.  You 
remember  seeing  Mr.  Wemyss  and  some  oflacers? 
Yes,  sir.  At  the  ticie  the  prisoner  was  brought 
there,  and  from  that  time  until  he  reached  the 
floor  of  the  market  house,  what  occurred  to  at- 
tract your  attention  or  to  attract  the  attention 
of  any  of  the  by-standers?  I  didn't  see  any 
thing,  sir.  Did  you  notice  any  one  jump  on  the 
bencn — that  bench,  when  the  prisoner  appeared? 
No,  sir.  Did  any  ene  jump  on  the  bench?  I 
didn't  see  any  one,  sir.  Do  you  know  John 
JohnMaultsby  ?  Yes,  sir.  Did  you  sec  John 
Maultsby  at  that  time  ?  No,  sir.  Did  you  hear 
any  exclamation  from  any  person  in  the  crowd 
or  on  the  bench  at  the  time  the  prisoner  appeared 
there  ?  No,  sir.  Did  you  hear  nobody  cry  out 
"shoot  him;  here  he  comes;  watch  out  hoys," 
or  soraetbiug  of  that  sort  ?  No,  sir.  Did  any 
thing  of  that  sort  occur  there  at  that  time?  Not 
as  I  know  of,  sir.  That  brings  us  with  the  priso- 
ner down  on  the  floor;  what  occurred  tlien,  sir, 
to  attract  your  attention  ?  Well,  sir,  nothing  oc- 
curred to  attract  mj-  attention  until  he  went  to 
pass  through  the  main  eastern  arch.  Where 
■were  you  standing,  sir,  at  the  time  they  passed 
you  going  out  of  the  main  east'orn  arch '?  1  was 
standing  there  by  the  bench.  Who  were  near 
you,  who  were  with  you  at  that  time?  I  think 
Mr.  Ed.  Powers,  Capt.  Tolar  and  Mr.  Leggett. 
Do  you  know  wheie  Sam  Hall  was  at  that  time  ? 
No,  sir,  I  don't.  Do  you  know  where  John 
Maultsby  was  at  that  time  ?  No,  sir.  Or  Sykes  ? 
I  never  saw  Sykes.  You  knew  where  none  of 
them  were  except  these  four  you  have  spoken  of? 
No,  sir.  Did  the  party  in  charge  of  the  prisoner 
pass  yon  on  the  right  or  left  hand  ?  On  the 
right.      Wiiich  way  were  you  looking?     I  was 


looking  at  the  prisoner;  I  was  standing  sort  of 
with  my  back  to  them  in  the  crowd  there,  an< 
they  passed  nearly  in  front  of  me,  a  little  to  my 
right  Did  you  shift  your  position  at  all,  until 
tlie  prisoner  was  shot  ?  Yes,  sir.  How  far  had 
they  got  with  the  prisoner  at  the  time  you 
shifted  your  position,  as  he  passed  out  of  the  main 
eastern  aieh  ?  I  think  I  moved  on  out  with  the 
crowd  on  the  pavement.  When  you  moved  out 
on  the  pavcme;it  where  did  yuutak-e  ^our  stand? 
I  took  it  out  about  the  edge  of  the  pavement ;  I 
suppose  it  was  about  the  middle  of  the  main 
eastern  arch.  Who  moved  out  with  you?  I 
don't  remember,  I  think  the  crowd  moved  out; 
I  think  we  all  moved  together.  You  think  your- 
self, and  Leggett,  and  Tolar  moved  out  together  ? 
Yes,  sir.  What  occurred  after  you  got  there  V 
I  saw  some  excitement  in  the  crowd.  Just  de- 
scribe it?  It  looked  like  they  were  pushing  on 
after  the  prisoner,  and  the  prisoner  seemed  to  be 
trying  to  get  out  of  the  hands  of  the  police.  In 
the  i>ushing  on  towards  the  prisoner  did  yon 
notice  Tolar,  Ed.  Powers  or  Leggett  ?  No,  sir. 
Were  they  with  that  crowd  that  were  pushing  on  ? 
No,  sir.  Well,  sir,  what  was  done  with  the  crowd 
that  was  pushing  on,  any  thing  or  nothing  ? 
While  the  prisoner  was  trying  to  get  away,  1  saw 
Monk  trying  to  get  to  him.  1  think  I  saw  Mr. 
Nixon  get  hold  of  him,  and  the  prisoner  seemed 
to  be  trying  to  get  away  from  the  police  at  that 
time,  and  I  heard  the  report  of  a  pistol.  We 
haven't  got  that  far  yet,  and  y^u  say  the  pris- 
oner made  efforts  as  if  he  was  trying  to  get  away  ? 
Yes,  sir.  And  then  you  saw  Monk  make  at  him 
with  tlie  knife  ?  Yes,  sir.  Where  was  Monk  ? 
Monk  was  a  good  piece  off  from  the  pavement 
there  out  in  the  cowd  on  the  eastern  side  of  the 
market  house.  Was  he  to  your  right  or  left? 
I  was  looking  right  straight  at  him,  he  was  in 
front  of  me.  Diagram  of  market  house  at  Fay- 
etteville  exhibited  to  the  witness.  Point  out,  if  you 
please  on  this  diagram,  where  you  were  standing, 
as  near  as  you  can,  at  the  time  Beebcc  was  shot, 
first  point  out  where  Beebee  was  when  he  was  shot? 
Here,  just  op^x^site  the  southern  edge  of  the  south- 
ern arch.  Was  he  near  the  market  house,  near  the 
center  of  the  pavement,  or  near  the  edge  of  the 
pavement?  About  the  center  of  the  jjavement. 
and  about  the  southern  portion  of  the  southern 
arch,  or  the  eastern  side  ?  Yes,  sir.  Now,  where 
were  y-ou  standing  ?  I  was  standing  about  nearly 
the  center  of  the  main  eastern,  arch.  What  part 
of  the  pavement?  I  think  I  was  about  the  edge 
of  the  pavement.  Now  where  ■B'as  Tolar  stand- 
ing? I  didn't  see  Tolaratthat  time.  W'herewas 
Ed.  Powers  standing?  I  can't  describe  where  he 
was  standing,  I  looked  around  once  or  twice 
and  saw  him  near  me.  Did  j'ou  see  Tolar  near 
you  ■when  you  looked  around?  No,  sir.  Where 
was  Leggett  standing  ?  J  can't  say  that.  Was 
he  standing  near  you  ?  I  never  noticed,  sir;  I 
didn't  notice  him  after  I  took  my  position;  I 
noticed  him  when  he  ■was  going  through  the  arch. 
Well,  sir,  did  you  see  the  prisoner  when  he  was 
shot  ?  Yes,  sir.  Did  you  see  who  shot  him  ?  No, 
sir.  Did  you  see  the  smoke  of  the  pistol  ?  No, 
sir,  I  never  saw  the  smoke.  Did  you  seethe  flash 
ot  the  pistol?  No,  sir.  Did  you'hear  the  report 
of  the  pistol  ?  Yes,  sir.  Well,  sir,  from  where 
you  were  standing,  from  the  report,  where  was 
the  person  standing  who  shot  him  ?  I  think  the 
person  who  shot  him  was  rather  to  my  rear  and 
left.  That  would  bring  him  off  the  pavement  ? 
Yes,  sir.  Which  way  were  you  looking?  Right 
at  the  prisoner.  How  tar  do  you  think  the  per- 
son was  from  the  prisoner  who  shot  him?  1 
think  fome  three  or  four  feet,  I  didn't  notice 
particularly  how  far  he  wa.s.  Your  idea  of  it  is 
gathered  entirely  from  the  report  and  sound  of 
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weapons  in  the  hands  of  any  body  at  the  time  of 
the  shooting?    Yes,  sir,  just  as  1  heard  tlie  report 
I  saw  a  pistol.      In  whose  liands  was  it?      Sam. 
-  Phillips.        What    sort    of   a    pistol    -was    it,    a 
large  pistol  or  a  small  ouo  V    A  large  pistol.    In 
what  position  did  he  have  tlie  pistol  ?     About  so, 
(down  by  his  right  leg,  in  his  right  hand.)     Had 
you  seen  a  pistol  in  the  hands  of  any  one  before 
that  time  ?     No,  sir.     At  the  time  you   saw  the 
pistol  in  the  hands  of  Phillips,  how  long  was  it 
after  the   shooting?       It  was  just  as   soon  as   I 
could  look  around.      What  attracted  your  atten- 
tion to  that  direction?     The  report  of  the  pistol. 
And  being  attracted  by  the  report  of  the  pistol, 
you  looked  around  in  tliat  direction  and  saw  Sam 
Phillips  with  a  pistol  in  his  hands  in  that  way  ? 
Yes,  sir.    And  thai  was  the  only  pistol  you  saw  ? 
Yes,  sir.     Was  Phillips  far  from  the  point  where 
the  report  of  the  pistol  appeared  to  you  to  be  ? 
He  seemed  to   be  right  about  in   the  place  from 
where  the  report  of  the  pistol  came.     When  you 
heard  the  report  of  the  pistol,  you  turned  around 
and  saw  Phillips  with  a  pistol  down  by  his  right 
side?     Yes,  sir.     WJiat  became  of  you  then,  sir  ? 
I  noticed  the  prisoner  lying  there  and  I   walked 
oft'.     Did  you  hear  Sam  Phillips  say  anything  at 
that  time?     No,  sir.     What  became  of  iPhillips? 
I  never  saw  him  any  more  after  that,  sir.     How 
long  did  you  remain  there  in  that  po.sition  ?     It 
was  about  two  or  three  minutes.     Did  Phillips 
leave  yon,  or  did  you  leave  him  ?    I  never  noticed 
him,  when  I   left  I   don't  know  whether  he  was 
standing  tlieie  or  not.     Did  you  see  Capt.  Tolar 
at  the  time  ihe  pistol  was  iired  ?      No,  sir.     Was 
there  more  than  one  ])istol  shot  fired  that  day? 
Xo,  sir.      What  became   of  you,  Mr.  Lutterloh, 
after  the  negro  was  kille<l  ?     I  went  up  town^up 
to  my  store.     You  say  you  were  on  the  pavement 
at  the  time  the   pistol  shot  was  fired  ?     Ye.s, 
sir.     How  far  were  you  off  from  the  prisoner  ? 
I  was  some  three  feet.  And  the  man  who  fired 
you  say  you  think  he  was  a  little  to  your  rear 
and  left,  and   off  the   pavement  about  three 
feet  ?  I  said  the  report  of  the  pistol  was  about 
three  feet  from  me.      Were  there  any  persons 
between    jov.   and  the   prisoner?       Yes,   sir. 
How  many,  sir  ?       1  didn't  notice  how  many ; 
there  was  some  there.  AVere  there  any  persons 
between  the  prisoner  and  the  point  where  yon 
heard  the  report  of  the  pistol  ?     Yes,  sir.  How 
many,  sir  ?       I  can't  say  that.      Did  yoiT  know 
any  of  them  ?     No,  sir.  Did  you  know  whether 
they  were  w-Lite  or  black  ?     iNo,  sir.      Is  there 
anything  else  that  you  know  about  this   mat- 
ter ?     No.  sir.     I  want  to  understand  from  you 
where  Tolar  was  at  the  time  you  last  saw  him  ? 
He  was  under  the  market  house  about  ten  feet 
from  the  main  eastern  arch.      Then  you  didn't 
see   him  at   all  after  you  went  out  upon  the 
pavement?     I\o,  sir. 

Cross-examination,  by  the  Counsel  for  the 
prosecution. 

Mr.  Liitterloh,  are  you  related  to  ]\Iiss  Elvira 
Massey  ?  Ko.  sir.  No  family  connection  ? 
No,  sir.  What  day,  and  what  hour  of  the  day 
did  you  first  hear  that  this  negro  had  attempt- 
ed to  commit  a  rape  ?  Early  in  the  morning.  Of 
Monday  ?  Yes,  sir.  The  day  he  was  killed  ? 
Yes,  sir.  You  had  heard  nothing  of  it  on  the 
Sunday  previous?  Nii,  sir.  Who  told  you 
thai  ?        I   don't     icinombfr,     NJr.         Wlierc 


were     you    when    yoxi     heard     it?  I 

think  I  was  up  about  the  store,  sir. 
When  you  saw  Capt.  Tolar  at  the  market  house, 
when  yeu  got  down  there  that  day,  was  ttat  the 
first  time  vou  bad  seen  him  that  day?  Yes,  sir. 
You  and  Ed.  Powers  went  down  together?  Yes, 
sir.  Had  Ed.  Powers  told  you  of  this  attempt  that 
bad  been  made  upon  this  young  l.idy  ?  No,  sir.  I 
don't  think  he  did.  Can  you  recollect  who  it  was? 
No,  sir.  Did  you  hear  it  from  several  fources  ? 
Yes,  sir.  Did  you  know  at  that  time  that  any  at- 
tempt was  going  to  be  made  to  punish  this  negro 
by  lynch  law  ?  No,  sir.  Did  jou  hear  nothing 
of  this  sort?  No,  sir.  From  any  quarter?  No, 
sir.  Were  you  at  your  store  all  day,  Mr.  Lutter- 
loh from  the  time  you  first  heard  of  "this  thing  ear- 
ly in  t!ie  morning,  until  the  time  you  went  to  the 
market  house  ?  I  don't  know  that  I  was  at  the 
store  all  day;  I  went  to  dinner  about  one  o'clock. 
Did  you  have  any  conversation  with  any  person  ' 
between  the  time  yon  first  heard  of  this  event — I 
speak  of  the  man  Beebee  having  attempted  to  rav- 
ish Vliss  Massey  ;  did  you  speak  to  no  one  upon 
that  fact  between  the  first  tinip  you  heard  of  it, 
till  the  time  you  went  down  to  the  market  house  ? 
I  was  in  crowds  and  I  heard  them  speak  something 
about  it.  Y'ou  heard  it  spoken  of  a  great  deal  did 
you  ?  No,  sir.  How  many  times  did  yon  hear  it 
spoken  of  between  early  in  the  morning,  and  three 
or  four  o'cloo*  that  day?  I  must  have  heard  it 
some  two  or  three  times.  Do  you  remember  any 
person  spoke  to  you  about  it?  No,  sir.  And  in 
that  conversation  there  was  nothing  like  a  threat 
of  violence?  No,  sir.  And  you  swear  in  the 
presence  of  Almighty  God,  ttHt  you  know  of  no 
combination  that  was  made  for  that  purpose  ? 
Y'l's,  sir.  When  you  went  down  to  the  market 
house,  Mr.  Powers  went  with  you?  Yes,  sir. 
Was  that  by  agreement,  or  by  accident  ?  He  came 
out  of  his  store,  and  I  wasstanriing  in  my  store 
door,  and  he  asked  me  to  walk  down  and  hear  the 
trial.  Did  you  have  any  weapon  on  at  that  time  ? 
No,  sir,  none  at  all.  Do  you  know  whether  Ed. 
Powers  haH  any  weapons  on  at  that  time?  I  don't 
know  for  certain  ;  I  didn't  see  any  about  him.  Did 
you  hear  him  say  he  had  one?  No,  sir.  Have 
you  any  reasiin  for  knowing  tbat  he  had  a  weapon 
on  at  that  time,  when  he  left  his  store?  lam 
pretty  certain  he  didn't  have  one.  Why  is  that, 
sir  ?  I  know^  all  about  him,  and  I  know  he  is  nev- 
er seen  with  a  weapon  ?  Your  conclusion  is  from 
yf  ur  general  knowledge  of  the  man?  Y'es,  sir. 
Yon  didn't  see  any  ?  No,  sir.  Y'on  don't  know 
that  he  had  one  ?  No,  sir.  And  you  didn't  have 
any  weapon?  No,  f-ir.  You  went  down  to  tho 
market  bouse  together  ?  Yes,  sir.  When  you  got 
there,  did  you  find  Mr.  Leggett,  and  Mr.  Tolar  there 
already  ?  I  think  they  were  there  about  the 
time  we  got  there.  Was  M  r.  Leggett  there  when  you 
got  there  ?  I  think  he  was,  at  the  time  or  pretty 
soon  after.  Could  you  speak  with  certainty? 
No,  sir.  You  don't  know  whether  he  wag  there 
when  >ou  went  up,  or  whether  he  came  after- 
wards? I  think  we  got  there  nearly  at  the  same 
time.  Are  you  certan  that  Capt.  Tolar  was  there 
when  you  got  there?  Yes,  sir,  I  think  so.  And 
your  impression  is,  Leggett  came  about  the  tima 
vou  did?  Yes,  sir.  You  then  took  your  station 
about  ten  feet  fiom  the  center  of  the  main  arch  on 
the  eastern  side?  Yes,  sir.  Fronting  which 
way  ?  Fronting  east.  Were  you  facing  Mr. 
Tolar  as  you  stood  in  the  group,  or  were  you  all 
fiicing  the  same  way  ?  We  were  facing  each 
other,  standing  around  there  in  a  circle.  What 
was  the  size  of  the  crowd  when  you  got  there  in- 
side of  the  market  house,  I  speak  of  ?  I  think 
there  must  have  been  twenty  or  twenty-five  peo- 
ple. Besides  you  four  in  the  group?  Yes,  sir. 
I)k1u'1  I  uuderbtand  you  to  gay  {here  wac  acroird 
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around  there,  in  giving  in  your  testimony  in  chief? 
Yes,  bir.      Was    that    what  you    uieunt   by  the 
iTowcl;  about  twenty  or  twenty-five  people  be- 
sides   yourselves?       Yes,   sir.       There   was    no 
crowd   large   enough  to   fill    the   wlmlc   market 
house?    No,  sir.    No  crowd  largeenough  t(j  make 
an  impression  njion  you  as  you  stood  there  ?  No, 
sir.     Who  did  yt)u  see   in  the   market    house  be- 
Bides  these  otiier  gentlemen  you  have  named,  at 
that  time,  when  Arciiy  was  up  stairs  in  the  twen- 
ty minutes  before   he  came   liowii;  did  you   see 
Tom  Powers  tiierc  that  time  ?    I  don't  kuowliim. 
Did  you  see  Monk  Julia  there  at  that  time?     I 
didn  t  see  him  under  the  market  liouse.     Do  you 
know  any  person  who  was  tlieie?      I   think   Mr. 
Nixon  was  there,  and  Sam  Hall  I  saw  him   under 
the  market  house.      Where   was  Sam  Hall   when 
you  saw  him  y    About   the  center  of  tiie   market 
liouse.     Where  the  bi'U  rojje  hangs?      Yes,   sir. 
DM  you  see  Henry  Sykes   there  conversing  with 
Sam  Hall?     No,  sir.     Did  you  see  John  Maults- 
by  then  conversing  with  Sam  Hall?     No,   sir. 
You  don't  remember  any  one  except  those  thi-ee 
gentlemen  you  lirst  named  and  Sam  Hall  and  Mr. 
Nixon?    That   is   all  I  remember.     Did   you  sec 
Sara  Phillips  there   at   that  time?    No,  sir.     Did 
I  understand  you  to  say  you   could  not  tell   any 
other  persons  there  that  you  saw?     I  don't  re- 
member any  one  else.       Was    there  any   crowd 
outside  ot  the  market  house,  besides  this  crowd 
that  was  inside?    Yes,  sir.     How   many   persons] 
do  you  suppose  were  around  and  about  the  mai--  | 
ket  house?      I  have  no   idea,    sir,  I   never  took  j 
particular  notice;  I  noticed  some  persons  stand-! 
ing  out  then-.      Were  they  standing  at  the  east- 
ern end?     Yes,  sir.      Were  there  as  many  out- 
side   as     there    were     inside    of    the    market  | 
liouse?     Yes,    sir,     I  reckon  there  were  more,  j 
You  suppose  the  crowd  to  have  been  forty  or  fif- 1 
ty  people  inside  and  outside  of  the  market  house? 
Yes,  sir.      When  did   you  first  see  that  carriage  ' 
standing  there  in  front  of  the  cast  end,  about  ten  j 
feet  from  the  pavement?      I  noticed  it  when  I  [ 
lirst  got  there.      AVas  that  about  the  position  it 
first  occupied  when  you  lirst  saw  it  V      Yes,  sir. 
You  saw  Miss  Massey  and  her  mother  when  they 
first  came  down  stairs?      Yes,  sir.       Mr.    Bond 
came  down  with  them?      Yes,  sir.      How  long  j 
had  you  been   tliere,  when  they  came  down?      I 
■was  there  about  fifteen  minutes  I  guess,  sir.    Up 
to  the  time  that  she  came  dow  n  had  you  seen  any  ' 
weapons  in  the  hands  of  any  one  in  that  crowd?  I 
No,  sir.     Did  you  see  any  belt   that  might  have 
borne  any  weapoi;,  about  any  man's  person  ?    No  ! 
bir.     No  weapons,  either  knives  pistols  or  clubs?  ] 
No,  sir.       But  when  these   ladies  came  down  you  i 
say  ilr.  Bond  came   with   them?      Yes  sir.       He  j 
•went to  the  carriage  with  them?    Y'es,  sir.     Did 
you  still  retain  your  same  position  about  the  cen-  ! 
ter  of  the  market  house?      Yes.  sir.      Do  you  re-  \ 
member  that  when  you  first  went  to  the  market  I 
liouse,  you  didn't  go  right  to  the  center,  but  you  [ 
went  a  little  to   your  left  when  you  come  in  the  j 
west  end,  and  when   the   ladies   came   down  you  I 
moved  towards  them,  changing  your  position  to  | 
about  the  center,  or  do  you  think  you  were  stand-  '• 
ing  about  the  same  place  all  the  time  ?     I  think  ! 
■we  were  in  the  same  place   all   the  time.       Until 
the  ladies  came  down  stairs  y    Y'es,  sir.    Did  you 
notice  them  pass  to  the  carriage?    Yes,  sir.     You, 
didn't  know  Tom  Powers?      I  know  him  now.  j 
Y'ou  didn't  know  him  at  that  time?      No,  sir. 
Didn't  you  know  hira  when  you  saw  him  ?      No,  ; 
sir.     When  these  ladies  passed  out  to  the  carriage,  i 
did  you  look  at  them  as  they  passed?      Yes,  sir.  | 
At  that  time  could  you  see  th'.-  rest  of  these  gen-  I 
tlemen  who  were  with  you  standing  there  previ-  j 
onsly,    or  was  your   attention   distracted  by  the  ' 
carriage  ?    I  was  uoticing  the  ladies  :;ct  into  the 


carriage.  Did  you  sec  any  one  go  to  the  carriage 
except  Bond  V  No,  sir.  Did  you  see  no  one 
speak  to  Bond  as  he  was  standing  near  the  car- 
riage or  coming  from  it "/  No  sir.  Did  you  sec 
what  became  of  Bond  after  he  went  to  the  car- 
riage ?  No,  sir.  Do  you  know  whether  he  Went 
up  stairs  or  remained  near  the  carriage?  The 
carriage  drove  off  and  I  never  noticed  which  way 
he  went.  Your  impression  is  no  one  went  to  the 
carriage  to  speak  to  the  ladies?  Yes,  sir. 
Were  you  looking  at  the  canias^e  ])retty  much  all 
the  while  it  was  standing  there?  Not  all  the 
while.  How  long  did  it  stand  there  after  the  la- 
dies got  to  it  y  About  five  minutes.  Were  you 
looking  at  the  carriage  when  it  drove  off,  or  all 
the  time  from  when  the  ladies  first  went  there 
until  it  drove  off  y  I  noticed  it  when  tlie  ladies 
got  in  it,  and  when  they  drove  off.  But  tlie  in- 
terval of  time  between  the  time  they  first  got 
there  and  the  Time  they  drove  oft  you  were  not 
looking  at  it  'i  No,  sir.  Did  you  see  Mr.  Tolar 
at  the  time  that  carriage  was  standini;  there,  and 
you  were  looking  at  it V  Y'es,  sir.  Mr.  Tol.ir  was 
there  near  you  ?  Yes,  sir.  Did  you  say  he  didn't 
move  away  and  go  to  the  carriage?  If  he  did  I 
didn't  see  him.  Did  you  see  Mr.  Phil.  Taylor  go 
to  the  carnage  ?  No,  sir.  Did  you  see  Mr.  Bob. 
Mitchell  go  to  the  carriage  ?  No,  sir.  Did  you 
see  Mr.  John  Maultsby  go  to  the  carriage? 
No,  sir.  You  say  you  didn  t  know  Tom.  Pow- 
ers, but  you  saw  no  man  at  all  go  to  that  carriage 
except  Bond  ?  No  one  except  Bond.  And  if 
Mr.  Tolar  went  there  you  didn't  know  it  ? 
No,  sir.  XoNv,  sir,  after  these  ladies  came 
down,  did  you  notice  any  peculiarity  about  the 
lady ;  did  she  have  her  veil  up  ?  I  noticed  .she 
was  weeping.  Had  her  handkerchief  to  her 
face  V  Yes,  sir.  AA'as  her  weeping  noi.sy  or 
quiet  sobbing, '  as  she  passed  through  the 
crowd  ?  It  was  not  very  noisy.  Was  her 
mother  weeping  also  ?  I  never  noticed  her 
mother.  Did  you  see  any  marks  of  violence 
upon  the  young  lady  at  the  time  ?  Xo,  sir,  I 
heard  some  person  standing  by  me  say  "see 
how  she  is  bruised."  "Who  was  that  person':* 
I  can't  say.  Did  you  see  any  bruises  'i  Xo, 
sir.  You  heard  that  remark  from  many  voices 
or  from  one  V  I  only  remember  it  from  one 
voice.  You  saw  no  sig-ns  of  the  brui.ses  ?  Xo^ 
sir.  You  saw  no  blood  nor  marks  of  violence  ? 
Xo,  sir.  Her  face  was  concealed  with  the  hand- 
kerchief ?  Yes,  sir.  And  she  went  ci-ying  to 
the  carriage  ?  Yes.  sir.  Did  you  notice  any 
outbreak  in  the  crowd  as  she  passed,  any  cries 
or  threats  of  ^-iolence  ?  Xo,  .sir.  That  crowd 
was  very  quiet  was  it?  They  were  talking  there. 
There  was  no  exhibition  of  temper?  No,  sir. 
No  exhibition  of  violence,  no  appearance  of  a 
mob  or  riot  ?  None  that  I  noticed  of.  And  when 
the  ladies  passed  through,  you  saw  no  disturbance 
either  1  No,  sir.  You  did  not,  as  I  understand 
you,  apprehend  any  violent  outbreak  at  that 
time?  No,  sir.  You  saw  no  reason  to  appiebend  it? 
No,  sir.  Now,  when  the  prisoner  started  down 
stairs  did  you  see  him  on  the  steps  ?  1  saw  him 
about  tbe'boltom  steps.  Could  you,  from  the 
position  you  occupied,  see  the  door  that  opens  at 
the  top  of  the  steps  that  he  came  out  of  at  the 
top  of  the  last  flight  ?  Y'es,  sir,  I  think  I  saw  him 
about  that  time.  Did  you  see  him  when  he  came 
out  of  the  door?  Yes,  sir.  How  near  were  you 
to  him  while  he  was  on  the  steps  ;  how  near  were 
yon  to  the  steps  ;  you  were  standing  with  your 
right  side  towards  the  steps?  Yes,  sir.  And  by 
glancing  around  jou  could  bcc  the  ttcps  distinct- 
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ly  ?  Yes,  sir.  How  far  were  the  steps  from  your 
rljrht  as  you  stood  there  ?  THvelve  or  fifteen  feet 
I  should'think,  sir.  How  utde  do  you  think  the 
market  house  is  'f  I  should  tliiuk  it  was  about 
forty  feet.  Then  you  were*,  little  nearer  to  the 
right  hand  wall  as  you  faced  the  east  than  you 
were  to  the  left  hand  at  that  time .«'  I  was  about 
fifteen  feet  from  the  steps.  That  would  brinir 
you  about  tifteen  or  sixteen  feet  from  the  wall, 
that  is  on  your  right  as  you  loolced  east  V  Do 
you  mean  the  southern  wall?  Yes,  sir,  how  tar 
that  on  your  risrht  do  you  suppose  as  you  stood  ? 
I  suppose  it  was  about  nine  or  ten  feet.  The 
steps  were  nearer  to  you  than  the  southern  wall? 
No,  sir.  Then  5'ou  were  further  back  inside  of  the 
market  house;  you  were  furtherwest  than  where 
the  door  was  that  opens  at  the  top  of  the  stair 
steps  ?  No  sir.  Do  you  think  you  were  further  from 
the  steps  than  you  were  from  the  south  'wall 
of  the  market  Tiouse  V  Yes,  sir.  Weren't 
they  between  you  and  the  south  wall  of  the 
market  house?  No,  sir.  Where  were  they 
relati%'ely  to  you,  to  yonr  right  and  front,  you 
were  facing  east  ?  Not  at  that  time  the  pris- 
oner came  down ;  I  vraa  noticing  the  prisoner. 
You  turned  towards  the  steps  as  he  came 
■down  ?  Yes,  sir.  How  far  were  you  from 
those  steps'?  Abotit  twelve  feet.  And  yon 
think  3'ou  were  nearer  the  sonth  wall  of  the 
market  house  ?  Yes,  sir.  By  a  direct  line 
fi'om  you  to  the  south  wall,  would  you  be 
nearer  to  the  wall  than  the  steps  ?  I  should 
think  I  would  be  nearer  to  the  steps.  Then 
jou  were  in  the  rear  of  the  steps,  were  you 
west  of  the  steps  ?  No,  sir,  I  \\a&  somewhat 
north-east.  North-east  of  the  steps  ?  Yes, 
sir,  if  anythrog. 

(Witness  is  shown  a  diagram  of  the  market 
house.) 

Weren't  these  steps  between  you  and  the 
Bouth  wall  ?  No,  sir.  Are  these  steps  ten 
feet  from  the  small  arch,  tihat  is,  from  the  bot- 
tom of  the  steps  would  it  be  about  ten  feet  ? 
Yes,  sir.  As  you  were  standing  there  at  the 
moment  you  saw  Archy  land  at  the  bottom  of 
the  steps,  did  you  see  these  gentlemen  with 
jou  who  had  been  with  you  before ;  I  mean 
Captain  Tolar,  Mr.  Leggett  ajid  Ed.  Powers  ? 
I  think  they  were  standing  around  me ;  I  was 
noticing  the  prisoner.  Then  you  can't  speak 
with  absolute  certainty  about  them,  except 
from  the  fact  that  you  saw  them  there  shortly 
before  ?  No,  sir.  From  the  time  he  reached 
the  bottom  of  the  steps  to  the  time  he  got  into 
the  main  arch  and  turned  out.  was  there  any 
noise  in  that  crowd  ?  No,  sir.  No  outer.-  ? 
None  that  I  heard  of.  No  disturbance  of  any 
kind  ?  No,  sir.  Didn't  you  see  any  rush  made 
at  the  prisoner  ?  Not  until  he  got  out  of  the 
market  house;  until  he  got  outside  of  the 
arch ;  I  never  saw  any  till  he  got  outside  on 
the  pavement.  While  he  was  inside  of  the 
market  house,  and  while  he  was  turning 
through  the  main  arch,  you  didn't  see  any  as- 
sault made  on  him  ?  No,  sir,  not  as  I  saw-. 
You  heard  no  outcry  ?  No,  sir.  You  saw  no 
attempt  to  make  an  assault  ?  No,  sir.  You 
saw  no  grabbing  at  him  ?  No,  sir.  You  didn't 
see  anything  upon  the  part  of  the  officers,  the 
SheriflF,  and  the  others,  like  an  attempt  to  keep 
the  crowd  oif  of  him  ?  No,  sir,  I  never 
noticed  that.     Did  you  notice  how  Arcby  was 


dressed  that  day  ?  No,  sir.  Did  you  notice 
whether  he  had  any  hat  on  or  not  ?  I  never 
noticed  it.  Did  you  notice  whether  he  was 
bare-headed  or  not  ?  No.  sir.  But  you  heard 
no  noise,  saw  no  disturbance,  or  anything  like 
a  rush  or  assault  uj)0u  him,  while  he  was  inside 
of  the  market  house,  and  until  he  had  passed 
through  the  arch  and  got  on  the  pavement 
out  side  ?  No,  sir.  When  he  got  on  the  pave- 
ment, out  side,  immediately  was  it,  then,  that 
the  first  rush  was  made  at  him  ?  The  crowd 
seemed  to  be  pushing  out  there  towards  him. 
What  do  you  mean  by  pushing  ?  The  crowd 
seemed  to  he  moving  that  way.  Do  you  mean 
the  crowd  seemed  to  be  pushing^  towards  him  ? 
Yes,  sir,  they  seemed  to  be  closing  up  on  him  , 
as  he  went  out  the  people  from  under  the  mar- 
ket house  went  out  there.  How  many  were 
there  then  ?  I  never  noticed.  Had  the  crowd 
grown  acj  ?  Yes,  sir.  Do  you  think  it  had 
gro\vn  considerably  ?  Yes,  sir.  Were  there 
none  out  side  as  well  as  inside  at  the  time  Ar- 
chy pa.ssed  out  of  the  arch  on  the  pavement  in 
front  ?  Yes,  sir.  "W^hat  is  your  best  estimate 
of  the  number  of  persons  who  were  there  at 
the  time  Archy  passed  out  of  the  arch  and  got 
on  the  pavement  ?  I  should  judge  about  one 
hundred  and  fifty  people;  say  one  hundrd 
and  fifty  people,  or  two  hundred. 
Now,  sir,  had  you  moved  out  of  the  market 
house  until  the  time  Archy  passed  out  of  the 
arch  ?  Y'es,  sir.  Was  he  through  the  arch  when 
you  moved  or  was  he  in  the  arch?  I  think  he 
was  just  passing  out  under  the  arch.  Just  as  he 
was  passing  through,  you  moved  towards  the 
arch  to  get  out.  Yes,  sir.  You  were  standing 
near  Becky  Ben's  bench  until  that?  I  don't 
know  whose  bench  it  was.  You  wei-e  standinsf 
near  the  bench  that  was  on  your  right  ?  Yes, 
sir.  Just  as  he  ]>assed  out  of  the  arch  you  mov- 
ed to  get  out ;  did  you  see  Tolar  at  the  time  you 
started  to  go  out  ?  No,  sir.  When  was  the  last 
time  you  had  seen  him  up  to  that ;  had  you  seen 
him  since  the  negro  Archy  had  got  to  the  foot  of 
the  stairs  ?  No,  sir,  I  remember  seeing  him 
about  the  time  Miss  Massey  came  down.  Is  that 
the  last  time  you  remember  seeing  him  ?  Yes, 
sir.  When  you  moved  out  who  moved  along 
with  you,  the  whole  crowd?  Yes,  sir.  Tho 
crowd  seemed  to  be  moving  out  very  quietly  or 
did  they  rush  out?  I  didn't  see  any  rushing, 
whatever.  They  moved  out  in  an  orderly  man- 
ner ?  Yes,  sir.  When  you  moved  out  did  Ed. 
Powers  and  Mr.  Loggett  move  along  with  you  ; 
you  saw  them  afterArchy  got  to  the  loot  of  the 
stalls  ?  Yes,  sir.  Mr.  Tolar  you  lost  sight  of. 
Yes,  sir.  Were  these  other  gentlemen  near  you 
when  you  moved  out  of  the  arch  on  the  pave- 
ment? Yes,  sir.  Did  those  two  gcrtlemcn  go 
with  you  ;  can  you  speak  confidently  about  that? 
Yes,  sir.  You  stood  together  on  the  pavement  ? 
Yes,  sir,  we  were  around  right  together.  Now, 
sir,  was  there  any  crowd  behind  you?  Yes,  sir, 
Was  the  crowd  large  enough  to  stand  behind  you, 
in  front  of  you,  and  on  each  side  of  you?  Yes, 
sir.  Was  the  crowd  in  commotion  or  was  it  per- 
fectly still?  When  the  prisoner  was  outside  it 
seemed  to  me  to  be  in  commotion.  The  crowd 
was  in  a  stir?  Yes,  sir.  Were  they  pressing  on 
thi;  prisoner  Beebee  ?  Yes,  sir.  Were  they  press- 
ing on  with  violence?  No,  sir.  Did  you  see 
see  the  Sheriff  try  to  resist  the  pressure — you 
know  Hardie  don't  you?  Yes,  sir.  Didn't  you 
see  him  resist  the  pressure  of  the  crowd?  No, 
fcir.      I  am  speaking  now  of  jnbt  alter  the  negro 
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passed  out  of  the  arch  on  the  pavement ;  you 
dida't  sec  any  resistance  on  the  part  ol'  the  Sher- 
iff V  No,  sir.  Did  you  seeWemysstliere?  Yes, 
sir.  Did  you  see  him  or  any  of  the  police  resist 
the  crowd?  He  told  them  to  keep  haulv;  I  saw 
the  police.  Did  you  hear  tliein  say  "iieep  back  V" 
Yes,  sir.  Did  you  hear  any  other  exclamations 
in  tliat  crowd?  No,  sir.  Mr.  Lutterloh,  did  you 
hear  no  exclamations  in  that  crowd?  I  heard 
the  police  tell  the  people  to  f^et  back.  Didi.'tj'ou 
hear  the  cry  "kill  him,  kill  him?"  No,  sir. 
Didn't  you  hear  the  cry  "  he  will  get  away"  V 
None  biit  the  police.  Did  you  hear  the  police  cry 
''he  will  j^et  away"?  Yes,  sir,  tellintr  the  people 
to  stand  back  .  VVhich  one?  1  think  there  wns 
several  of  them;  Mr.  Fairclcith  was  one  'You  think 
the  police  cried '•  he  will  get  avvay,"  you  heard 
that  in  an  excited  quick  tone,  such  as  a  man  would 
u'e  on  Ruch  an  occasion  ?  Yes,  sir.  You  then  did 
hear  them  tell  the  crowd  to  keep  back,  and  you 
heard  the  excjatnation,  "he  will  get  awav,"  which 
you  attributed  to  the  police?  Yes,  sir.  You  didn't 
hear  any  remark  'kill  him"  from  any  quarter  at 
t'lat  timf  ?  No,  sir.  At  the  time  these  policemen 
were  "avincr  "  he  will  gst  away,"  was  it  at  the 
same  time  that  they  said  that  they  were  tel- 
ling: the  crowd  to  keep  back.  Thure  were  several 
of  them  speaking ;  some  of  them  were  telling  them 
to  stand  back,  and  others  were  telling  them  to  go 
away.  But  I  mean  was  there  any  exclamation  in 
the  crowd  that  the  negro  man  Archy  would  get 
away?  No,  sir.  You  heard  nothing  of  that  sort  ? 
No,  sir.  You  think  thH  police  were  saying  to  the 
crowd  "getaway"?  Ye?,  sir.  Did  they  seem  to 
be  in  earnest  about  it  ?  Yes,  sir.  Did  they  exert 
themselves  to  keep  the  crowd  back?  Yes,  sir. 
Who  did  you  see  in  that  crowd?  I  never  noticed 
one  of  them.  Cou'dn't  you  recognize  a  soul  there 
that  you  saw  ?  No  one  between  me  and  the  police. 
You  saw  no  one  between  you  and  the  police  that 
you  recognized  ?  No,  sir.  Were  they  strangers 
to  you  ?  No,  sir,  their  backs  were  towards  me 
The  police  bad  their  faces  towards  you?  Some 
had  and  some  hadn't.  You  recognized  the  police, 
but  the  men  who  were  nearer  to  you,  and  many  of 
them  neighbors  and  peeple  in  town,  you  couldn't 
tell  who  they  were?  I  never  noticed  none  of 
them.  1  suppose  there  were  fifteen  or  twenty  peo- 
ple between  you  and  the  police  ?  Yes,  sir.  Up 
to  that  time  had  you  seen  any  weapons  in  the 
hands  of  any  one?  No,  sir.  Had  you  heard  nny 
one  say  they  had  &  weapon,  in  the  crowd.  No  ^sir. 
Did  you  see  any  marks  of  weapons  in  any  shape  or 
way?  No,  sir.  Do  you  know  that  any  one  had 
weapons  in  that  crowd?  No,  sir.  Hare  you  any 
reason  for  knowing  ?  No,  sir.  You  neither  heard 
of  it  nor  saw  signs  of  it,  and  have  no  reason  for 
knowing  that  any  one  in  tfiat  crowd  had  a  weapon 
that  day  ?  No,  sir.  You  don't  mean  to  say  you 
had  no  reason  for  knowing  Mr.  Phillips  had  a 
weapon?  You  mean  about  the  weapons  up  to  the 
time,  1  saw  the  stjuggle?  I  ask  you  if  you  have 
any  reason  for  knowing  that  no  persons  had  weap- 
ons up  to  the  time  that  the  negro  was  shot  ?  No, 
sir.  Vou  saw  Phi  lips  with  a  pistol ;  wasn't  that 
a  pretty  strong  ground  for  knowing  that  he  had 
one  at  that  time  ?  I  didn't  see  hiiu  have  one  at 
that  time.  You  saw  no  belts  nor  you  saw  no  pro- 
tuberances about  any  man's  person?  No, 
sir.  And  the  only  man  you  saw  with  a 
pistol  afterwards  was  Phillips  ?  Yes,  sir.  Did  I 
understand  you  to  say  upon  your  examination  in 
chief,  the  prisoner  seemed  to  be  trying  to  get 
away?  Yes,  sir.  What  did  he  do  ?  lie  seemed 
to  be  struggling  to  get  awa}'.  How  did  he  strug- 
gle, did  he  kuock  any  one  down?  No,  sir,  he 
was  just  trying  to  pull  away.  Which  way  did  he 
pull  ?  He  seemed  to  be  jumping  hard,  I  never 
noticed  which  way.      Was  that  jumping  about 


taking  place  when  the  crowd  was  pressing  on. 
Yes,  sir.  And  you  concluded  he  was  trying  to- 
got  away  ?  Yes,  sir.  Did'nl  you  cry  out  that  he 
would  get  away  ?  No,  sir.  Did  any  one  around 
you  cry  out  he  would  get  away  ?  1  never  heard 
any  one.  Didn't  you  see  him  full  in  his  efforts  to- 
got  away  ?  Notiuhiseflfortstogetaway.  Didu't 
you  see  him  fall  before  he  was  shot?  No,  sir,  I 
never  noticed  it.  His  back  was  towards  you  was 
it  ?  Part  of  the  time  it  was  and  part  of  the  time 
he  wasn't.  Was  your  face  towards  him  until  af- 
ter he  got  out  on  the  pavement  ?  Yes,  sir,  I  saw 
his  face  once.  So  he  turued  about  at  some  time, 
and  his  face  was  towards  the  north  ?  Yes,  sir. 
What  time  was  that,  directly  after  he  got  outside? 
Yes,  sir.  What  was  he  doing  then  ?  He  seemed 
to  be  struggling  to  get  away.  Was  the  crowd 
pressing  on  him  at  that  time,  was  it  all  one  sim- 
ultaneous thing,  this  pressure  of  the  crowd  and 
the  struggle  of  the  police  keeping  them  back, 
and  the  negroes  efforts  to  get  away?  No,  sir, 
some  of  the  crowd  seemed  to  be  pushing  on  him. 
Was  it  at  the  same  time  that  some  of  the  crowd 
seemed  to  be  pushing  on  him  that  the  police 
seemed  to  be  trying  to  keep  them  back  ?  Yes, 
sir.  All  these  things  occurred  about  the  same 
time?  Yes,  sir.  How  long  a  time  do  you  think 
elapsed  between  the  time  the  uegro  got  outside 
of  the  arch  and  the  time  he  fell,  being  shot  ?  I 
suppose  it  was  live  minutes.  You  think  the 
struggle  for  his  life  lasted  for  five  minutes  be- 
tween the  corner  of  the  arch  and  the  corner  of 
the  pavement?  Yes,  sir.  How  many  steps 
would  it  take  to  pass  from  the  corner  he  went 
around  to  the  point  when  he  fell?  It  was  about 
two  steps.  You  think  he  didn't  go  more  than 
two  steps,  and  he  was  five  minutes  going  thos* 
two  steps  ?  He  seemed  to  stop  there  in  one 
place.  Was  that  just  alter  he  got  outside  ?  Yes, 
sir,  about  the  time  he  was  at  the  corner,  the 
southern  corner  of  the  arch.  You  mean  just  be- 
fore he  was  shot  ?  Yes,  sir.  At  the  very  point 
he  was  shot  ?  Yes,  sir,  he  was  about  the  point  he 
was  shot.  So  that  was  where  you  noticed  the 
stoppage?  Yes,  sir.  Did  you  notice  uo  stoppage 
between  the  time  he  got  outside  of  the  arch  and 
the  time  he  reached  the  point  where  he  was  stop- 
ped ?  No,  sir.  When  he  turned  out  of  the  arch 
he  went  about  two  steps  and  halted?  Yes,  sir. 
And  there  he  remained,  lor  the  rest  of  the  time 
that  made  up  those  five  minutes  that  elapsed 
from  the  time  he  left  the  arch  until  he  was  stop- 
ped. Yes,  sir,  he  was  fooling  around  there,  he 
was  not  standing  in  one  particular  place.  This 
struggle  with  the  police,  did  it  take  place  at  the 
mouth  of  the  arch  or  the  point  where  the  negro 
was  shot  ?  I  think  it  was  about  the  time  he  got 
to  the  corner  where  he  was  shot.  You  think  the 
rush  was  not  made  on  him  until  then  ?  No,  sir. 
You  don't  think  there  was  any  rush  made  on  him 
just  after  he  got  outside  of  the  arch  ?  Well,  the 
crowd  seemed  to  be  pushing  up  there — I  never 
uoticed  any  great  rush.  You  spoke  just  now  of 
several  persons  having  been  engaged  in  the  rush 
on  him,  and  the  policu  keeping  them  back,  ot 
the  negro's  attempt  to  get  away,  all  happen- 
ing at  one  moment  as  if  it  was  one  event,  now 
did  that  take  place  at  the  arch,  or  did  it  take  place 
further  down  towards  the  corner  where  the  negro 
was  shot?  Further  down  towards  the  corner. 
Y''ou  saw  no  obstruction  to  his  movements  from 
the  time  he  got  out  of  the  arch  until  he  got  about 
the  point  where  he  was  shot?  Yes,  sir,  just 
before  he  got  to  that  point.  And  you  think  it 
was  five  minutes  between  the  time  he  got  out  of 
the  arch  until  the  time  he  was  shot  ?  "I  think  it 
was  about  that  time.  Think  again,  do  you  think 
it  was  as  long  as  that  ?  I  could  not  say  for  cer- 
tain ;  I  said  it  was  about  five  minutes.      I  know 
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you  said  it  was,  and  I  know  it  is  very  difficult  to 
estimate  time  on  such  occasions;  I  want  you  to 
tiink  over  what  occurred  in  that  brief  space  of 
time  and  sec  if  you  are  correct ''.  1  would  say  lliree 
minutes  any  how.  Did  it  happen  almost  as  quick- 
ly as  it  could  have  been  done,  or  was  there  some 
delay;  }0U  think  about  three  minutes  would  cov- 
er the"  whole  space:'  Yes,  sir.  You  say  you 
didn't  see  Archv  come  down  to  the  irround  at  all 
■until  he  was  tinally  shot  V  I  never  noticed  it. 
Did  you  see  Sam.  Phillips  at  all  before  Archy  was 
shot  V  No,  sir.  1  understand  after  you  got  out- 
side of  the  market  house  you  didn't  see  Tolar, 
but  Mr.  Legirett  and  Ed.  Powers  were  near  you  ? 
Yes,  sir.  Were  they  behind  you  or  before  you  ? 
I  think  we  were  standing  nearly  in  a  line.  Were 
you  in  the  middle,  beiween  the  other  two,  or 
were  you  on  the  right  or  left  of  that  lino  ?  1 
<>,ould  not  tell  that,  sir.  You  don't  pretend  to 
locate  with  perfect  accuracy,  but  you  have  an 
abiding  impression  that  you  were  all  standing 
there  pretty  close  together?,  Yes,  sir.  AVho  did 
you  say  was  standing  nearest  to  you  before  the 
pistol  was  tired;  did  you  notice  any  one  else  ? 
No,  sir.  Had  you  seen  John  Maultsby  that  day 
•np  to  that  time"?  Not  to  notice  him.  Did  you 
see  Henry  Sykes  that  day  up  to  that  time  ?  No, 
sir.  You  say  you  had  seen  Sum.  Hall?  Yes,  sir. 
You  saw  him  inside  of  the  market  house?  Yes, 
sir.  Did  you  see  him  outside  in  the  crowd  after- 
wards ?  No,  sir.  How  far  were  you  from  the 
prisoner  when  the  pistol  shot  was  fired  ?  I  sup- 
pose I  was  about  three  feet.  How  far  do  you 
think  the  person  was  who  shot,  by  the  sound? 
About  three  feet,  or  perhaps  four  or  five. 
Was  the  noise  of  thepitol  behind  you?  It  was 
rather  to  the  left  and  rear.  You  think  that  Archy 
•was  about  three  feet  from  you  when  he  was  shot  ? 
Yes  sir.  And  he  was  a  little  further  frnm  this 
man  who  fired  the  pistol?  Yes,  sir.  That  man 
was  on  the  left  and  a  little  to  your  rear  ?  Yes, 
sir.  Ynu  were  standing  on  the  pavement  were 
Tou  ?  I  was  standinsron  the  edge  of  the  pavement. 
'And  the  man  who  fired  the  pistol  must  have  been 
©fifths  pavpment?  Yes,  sir.  What  distance  do 
you  estimate  as  three  feet;  point  out  some  object 
about  three  feet  from  you  ? 

(Witness  points  out  an   object  which  measures 
five  feet.) 

Arcby  was  nearer  to  you  than  that  wh<}n  he  was 
shot?  Yen,  sir,  he  was  some  nea'-er.  And  you 
think  he  <vas  standing  on  the  pavement  opposite 
the  south-east  corner  of  the  market  house,  and  op- 
posite the  south  edge  of  the  small  arch?  Yes.  sir. 
You  say  after  the  tiring  of  that  pistol  you  didn't 
see  Mr.  Tolar?  No,  sir.  Did  you  see  Mr.  Leg- 
fettV  I  don't  remember  seeing  him,  sir.  You 
heard  the  report  of  the  pistol  distinctly,  then  ; 
was  it  near  enough  for  you  see  anv  blaze  or  light? 
I  didn't  notice  the  blaze,  You  didn't  notice  any 
Bmoke  from  it  ?  No,  sir.  You  turned  instantly 
in  that  direction  as  soon  as  the  regro  dropped  and 
looked  around,  and  saw  Sam  Phillips  standing 
about  in  the  position  that  the  man  would  have 
been  who  fired  the  pistol?  Yes,  sir.  He  had  a 
large  pistol  in  his  right  hand  down  by  his  right 
side  ?  Yf-s,  sir.  Did  he  have  it  up  rubbing  it  or 
taking  the  cap  off.  or  anything  of  that  sort?  No, 
sir.  Did  he  look  very  much  alarmed  ?  I  didn't 
notice  anything  like  that.  Did  you  see  any  one 
•Ise  with  a  pistol  ?  No,  sir.  No  one  passed  a 
a-,  pistol  to  ynu  at  that  time,  or  shortly  afterwards  ? 
saw 'jo,  sir.  When  that  pistol  just  fired,  or  shortly 
see  '  -•  didn't  you  hear  any  exclamation  in  the 
.'  '  as  to  who  did  it  ?    I  heard  some   boys  say 

Tolar  did  it."     Directly  alter  it  was  done? 
_  How  long  after  ?    I  suppose  it  was  some 

^^'-  ree  minutes  afterwards ;   as  soon   as  he 

"d  up  and  looked  at  faim,  and  walked  on 


and  stopped  around  at  the  southern  end  of  the 
market  house.  Who  were  those  bovs?  I  didn't 
notice  them.  Did  you  see  Ge'o.  Uollingswortli 
there?  No,  sir.  You  know  him?  I  might  know 
him  if  I  was  to  s-e  him.  You  don't  remember  h'm 
particularly?  No.  sir.  About  these  exclama- 
tions; how  many  of  those  boys  were  there  that 
made  the  exclamation  "  Capt.  Tolar  ^hot  him." 
I  heard  it  once  or  twice  ;  I  don't  know  whether  it 
was  one  bov  or  two.  Was  that  at  the  point  where 
the  negro  was  shot  ?  It  was  in  the  crowd  some- 
where, I  didn't  notice.  The  person  was  not  stand- 
ing right  by  you  ;  he  was  not  standing  near  er.ough 
for  you  to  see  i^ho  it  was  ?  No,  sir.  Did  you  hear 
anybody  exclaim  that  any  one  else  had  done 
it  inciowd?  They  laid  it  upon  some  one  who  1 
knew  it  was  impossible  for  him  to  have  done  it; 
Mr.  Williamson,  who  has  got  no  hands ;  some  one 
was  hollering  out  it  was  him.  There  was  a  joke 
made  right  straight  away,  that  it  was  no-armed 
Williamson  who  did  it,  that  they  saw  his  finger 
on  the  trigger?  Yes,  sir.  That  was  directly  af- 
ter this  tragedy  was  enacted?  No,  sir.  1  atn 
talking  about  then  and  there;  the  only  exclama- 
tion you  heard  in  the  crowd  just  after  it  happen- 
ed within  two  or  three  minutes,  was  that  Captain 
Tolar  had  done  it?  Yes,  sir.  You  didn't  hear 
any  other  exclamation  then?  No,  sir.  Were  those 
boys  in  front  of  you  or  behind  you,  who  made 
that  exclamation?  I  think  they  were  behind 
me.  Were  they  on  your  right  or  your  lelt  be- 
hind you  ?  I  never  looked  around  there  at  all  at 
them;  I  could  not  say  which.  You  spoke  of  the 
direction  the  pistol  was  from  the  sound  ;  I  thought 
you  could  not  tell  from  the  sound  of  the  voice  ? 
No,  sir,  I  could  not  say  which  way  they  were. 
Have  you  ever  heard  Gapt.  Tolar  say  since  this 
event  took  place,  that  he  had  a  pistol  that  day? 
No,  sir.  About  this  movement  of  Monk  Julia, 
that  you  spoke  of,  1  think  you  saw  him  at  one 
time  trying  to  make  at  the  prisoner  Beebee  with 
a  knife;  when  was  that  before  he  was  shot? 
Yes,  sir.  Just  before  he  was  shot?  Yes,  sir. 
How  close  was  he  to  him?  Ten  or  fifteen  feet 
from  him.  Appe;iriqg  to  make  his  way  through 
ihe  crowd?  Yes,  sir.  Did  he  have  a  knife  in 
his  hand?  I  never  saw  a  knife.  I  didn't  hear 
you  say  he  had  a  knife  in  his  hand,  but  in  the 
examitiation  in  chief  the  Counsel  used  the  ex- 
pression "with  a  knife;"  and  you  replied  "Yes, 
sir,"  you  say  now  he  didn't  have  a  knife?  I 
don't  remember  seeing  one.  This  man  was  just 
trying  to  make  his  way  through  the  crowd? 
Yes,  sir.  Did  you  see  him  strike  at  all  ?  No,  sir. 
Did  you  see  his  hands  ?  No,  sir,  I  might  have  seen 
his  hands;  I  didn't  notice  them  particularly.  Did 
you  see  who  the  man  was  who  had  hold  of  him  ? 
1  think  it  was  Mr.  Nixon.  Didn't  you  see  anybody 
else  near  about  that  negro  at  the  time  he  was  kill- 
ed besides  Monk  and  Nixon, in  the  ten  feet  that  was 
between  them  and  the  prisoner;  didn't  you  see 
andybody  that  you  knew  ?  I  never  noticed  a  soul. 
Have  you  tried  to  bring  your  best  recollection  to 
bear  upon  this  subject?  Yes,  sir.  Isthattheonly 
time  you  saw  Monk  that  day?  Yes,  sir,  that  was 
the  first  time  I  had  seen  him  that  day.  Was  it 
the  last  time  ?  It  is  the  last  time  I  remember 
seeing  him. 

Question  by  the  Commission  : 

In  what  direction  was  the  negro's  face  turned 
at  the  moment  the  negro  was  shot  ?  I  can't  say, 
sir,  which  way  ;  I  never  noticed  particularly  which 
way  his  face  was.  Was  he  facing  towards  you  ? 
He  must  have  been  facing  rather  south.  We  don't 
want  to  know  what  he  must  have  been,  we  want 
to  know  what  way  he  was  facing?  I  think  he 
was  facing  rather  eastward  or  south-eastward. 
That  would  be  facing  towards  Mr.  Davis'  store  ? 
Yes,  sjr.      You  think  he  was  facing  towards  Mr. 
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Davis'  store  ?  Yes,  eir.  At  the  time  Eeebee  was 
shot  what  was  the  position  Sheriff  Hardie  liud 
Willi  reference  to  Beebee  V  Well,  I  don't  remem- 
ber, sir,  I  remember  just  as  I  taw  B -ebee  fall  I 
saw  Sheriff  Hardie  standiuj^  there  feelinj^his  hair; 
I  thought  he  was  shot  first;  I  don't  remember 
what  position  he  had  when  he  was  shot. 

f^DWAltn  I'.  l^)\VKKS,  a  witness  for  the  dc- 
lonee,  Imvin^  been  first  duly  sworn  testified  as  fol- 
lows. 

Examine<l  by  the  Counsel  for  the  aroused. 

AVhat  is  your  name  'i  Edward  P.  Powers. 
Where  do  you  reside  ?  Fajetteville.  How  Xnn'^ 
Jmve  you  been  residing  in  Payettcville  'i  I  was 
born  and  raised  there.  What  is  your  business  in 
Fayctteville?  Merchant.  "Where  is  your  phuc 
of  business?  Near  the  foot  of  Hay  Mount. 
How  far  f i-om  the  market  house  ?  Half  ii  mile. 
How  far  is  your  place  of  Imsiness  from  Ralph 
'Luttcrloh's  ?  TTe  are  joiiiinii  doors.  Is  his  to 
the  east  or  west  of  your  place  ?  West.  Imme- 
diately west  ?  Yes,  sir.  Were  you  in  Fayette- 
villc  the  day  Archy  JJeebee  was  killed?  Yes, sir. 
Did  you  jj^o  to  the  market  house  that  day?  Yes, 
sir.  At  what  hour  did  you  j^o  to  the  market 
house  ?  About  half  past  three.  In  the  after- 
noon ?  Yes,  sir.  Who  went  Avith  you  to  the 
market  house?  lialph  Luttei'loh.  On  which  side 
did  you  go  to  the  market  liouse,  upon  the 
eastern,  the  northern  or  the  soutliern  side  ?  The 
Northern  if  1  remcmljer  right.  What  jjortion  of 
the  market  house  did  you  enter,  upon  first  getting 
there?  The  large  west  arch.  Who  went  into 
that  large  western  arch  with  you  sir  ?  A  short 
distance  from  the  arch  I  got  up  with  Capt.  Tolar. 
lie  had  been  absent  in  I31adcn  county,  I  hadn't 
seen  him  for  perhaps  a  week  or  ten  days.  That 
wiis  I  suppose  about  four  o'clock,  and  I  went  up 
and  spoke  to  him.  Where  was  Tolar  when  you 
(irst  saw  him  ?  He  was  near  Mr.  Hinsdale's  store. 
Is  that  on  the  nortliern  or  southern  side  of  the 
street  ?  On  the  southern  side.  Tolar  had  been 
absent  for  a  week  or  ten  days,  down  in  another 
county,  and  you  went  up  to  him  and  spoke  to  him, 
just  an  ordinary  salutation  ?  A  salutation,  and  I 
had  just  an  ordinary  conversation  with  him.  Then 
you  and  Tolar  moved  into  the  market  house. 
where  was  lAitterloli,  did  he  go  in  at  the  same 
time  ?  I  didn't  notice  particularly,  he  might 
have  entered  the  ai'ch  before  we  did,  Ave  were  to- 
jj^thcr  under  there.  What  part  of  the  inarket 
house  did  you  go  in  v.hcn  you  first  went  in  ?  I 
was  standing  near  Becky  Ben's  stall.  Who  was 
standing  near  you  ?  If  I  remember  Capt,  Tolar 
was  stiuiding  there,  Ivalj)!!  B.  Lutterloh,  Legg-ett, 
that  was  about  all  the  party  that  was  standing  up 
there.  Where  was  Archy  Beebee,  at  the  time 
yon  took  your  position  there  ?  He  Was  up  in  the 
court  room  over  the  market.  How  long  were 
you  there  before  Beebee  was  brought  down  stairs? 
It  was  perhaps  a  half  hour.  During  that  half 
hour,  between  the  time  you  tirst  got  there,  and 
tlie  time  Beel>ee  was  brought  down,  was  youi-  jio- 
sition  the  same,  or  was  it  shifted  ?  About  the 
same.  Did  yon  see  anything  of  Leggett  there  ? 
Yes,  sir,  I  saw  Leggett  there.  Did  Ix^ggctt  get 
there  before  or  after  you  ?  I  can't  tell  that,  I 
don't  know.  During  the  time  you  -were  standing 
tliere,  the  half  hour  while  Beebee  was  up  stairs,  i 
were  these  persons  you  have  named,  yourself  and  : 
Leggett,  and  Tolar  and  Lutterloh,  were  yon  to-  ! 


gether,  or  were  you  separated  ?  We  were 
near  together.  And  near  that  point  ?  Yes,  sir. 
Were  you  the  only  persons  around  that  place? 
There  was  a  good  many  (jthers,  Ilow  many  per- 
sons do  you  think  there  were  under  the  market 
house  at  the  time  you  first  got  there?  I  should, 
judge  there  was  fifty  or  sixty.  Under  the  market 
house  ?  Yes,  sir.  And  you  say  you  lour  stood 
there  pretty  near  together— shifted"  your  position 
as  men  will  shift  their  positions  who  are  convei-s- 
ing  ?  Yes,  sir.  What  was  the  nature  of  the  eou- 
Yereation,  or  did  any  conversation  occur  between 
you  lour,  while  you  were  standing  there?  It 
was  mostly  an  ordinary  conversation — this  sub- 
ject was  brought  up.  Wliat  subject?  The  at- 
tempt to  commit  a  rape  on  tins  young  lad)'. 
Well  sir,  during  the  time  that  you  were  standing 
and  talking  upon  that  subject,  and  upon  other 
subjects,  were  there  an}' threats  ot  violence  made, 
by  any  of  that  party,  or  anybody  in  your  hearing? 
I  heard  some  one  to  my  rear  speak,  and  be  said 
the  man  ought  to  be  killed — he  deserved  death. 
Who  M-as  that  person?  I  can't  tell.  Was  that 
assented  to  by  anybody  else  in  the  crowd  ?  Sev- 
eral spoke  ol  the  matter,  some  said  it  is  true  he 
deserved  it,  but  the  law  ought  to  take  its  course, 
I  remember  Nixon  and  myself  were  speaking  of 
it,  Ave  both  made  the  same  remarlc,  he  perhaps 
deserved  it  but  not  while  he  was  in  the  hands  of 
the  law.  So  that  remark  was  made  by  some  one 
in  the  rear,  and  instead  of  assenting  to  it,  other 
voices,  yours  among  the  number  said — that  he 
might  deserve  it,  but  it  was  in  the  hands  of  the 
law,  and  the  law  ought  to  take  its  course?  Yes, 
sir.  How  was  the  couver.«ation  you  have  spoken 
of,  carried  on  between  you  and'Tolar,  and  Leg- 
get  and  Lutterloh,  in  Avhispers  or  in  an  ordinary 
tone  of  voice  or  in  a  loud  tone?  Everj' AvordI 
used  there  was  in  an  ordinary  tone  of  voice,  about 
as  loud  as  I  am  talking  now.  About  the  others, 
Tolar  and  Leggett  and^Lutterloh  ?  If  either  one 
of  them  Avhispercd,  I  didn't  hear  it.  Did  either 
of  them  AA'hisper  to  you  ?  No,  sir.  Did  either 
one  of  them  whisper  another?  Not  that  I  seen, 
sir.  Were  they  there  in  your  view  all  the  time'/ 
They  Avere,  particularly  Tolar  and  Lutterloh — I 
didn't  see  Mr.  Leggett  the  Avbole  time.  Mr. 
Powers,  was  there  anj'  agreement,  or  any  com- 
l)iuation  made  between  any  of  these  parties  at 
that  time  to  kill  this  boy  or  to  do  him  any  harm  ? 
There  were  none  on  my  part,  I  am  certain,  and 
none  on  Capt.  Tolar's,  he  hadn't  been  about  the 
market  house  until  that  evening.  You  knoAV  he 
had  been  out  of  town  ?  Yes,  sir.  For  the  ppriod 
you  had  spoken  of?  Yes,  sir,  because  invariably 
when  he  Avas  not  absent  and  in  toAvn  he  came  to 
our  store  and  his  uncle's  store  and  Ave  Avere  gen- 
erally conversing  together.  How  long  did  you 
say  you  were  there  before  the  negro  came  dor.n. 
About  a  half  hour.  Did  you  see  Mrs.  Massey 
and  her  daughter  eomedoA\-n  the  steps  ?  I  did,  sir. 
How  long  Avas  that  before  the  prisoner  Beebee 
caniedoAvn?  Avery  fcAv  minutes.  Who  ac- 
companied them,  any  one  ?  Mr.  Bond  accompa- 
nied them  to  the  carriage,  if  I  am  not  mistaken, 
Where  Avas  the  carriage?  It  Avas  in  fiout  of  the 
eastern  arch,  the  main  arch.  Mr.  Bond  Avcnt 
with  them  to  the  carriage?  Yes,  sir.  Hoav 
long  did  the  carriage  remain  there,  alter  the  la- 
dies got  into  it?  It  didn't  remain  long,  I  could 
not  tell  Avhat  length  of  time  exactly,  not  long 
though  several  gentlemen  "went  up  and  spoke 
to  the  ladies.  Who  were  they  that  went  up 
and  spoke  to  the  ladies  ?  1  remember  Mr. 
Phil.  Taylor,  and  Mr.  Eobert  Mitchell,  and 
I  think  an  uncle  of  the  young  lady,  Mr.  Poav- 
ers,  then.  Tom  PoAvers?  Yes,  sir.  Any- 
body else?  Mr.  Bond  was  speaking  to  them. 
He  accompanied  them  there?    ies,  sir,  that 'is 
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all  I  can  remember.  Did  Capt.  Tolar  go  to  the 
carriage?  If  he  did,  I  dou't  rerricmberit;  I 
(Udn't  see  him.  Thoce  -were  the  only  persons 
you  saw  go  to  the  carriage  ?  If  I  saw  others,  I 
dou't  remember.  Are  you  any  kiu  to  Tom  Pow- 
ers? No,  sir,  not  that  I  Icnow  of.  Are  you  re- 
lated at  all  to  Miss  Elvira  Massey  ?  No,  s'ir.  And 
these  I  understand  you  to  say  v»-erc  the  only  per- 
sons you  saw  go  to  the  carriage  ?  All  I  can  re- 
member now.  Do  you  know  who  Avas  driving 
the  carriage?  I  dou't  remember  that,  sir.  Do 
you  remember  whether  it  was  a  white  man  or 
"colored  man  ?  I  could  not  say  with  any  certain- 
ty. How  long  after  the  caiTiage  drove  off  was  it 
before  Beebce' was  brought  downstairs?  It  was 
not  many  minutes.  Did  you  see  Beebce  and  the 
party  which  had  him  in  charge,  at  the  time  they 
first  came  down  to  the  door,  "upon  the  landing  of 
the  stairs  of  the  market  house?.  Yes,  sir.  Where 
were  you  standing  just  at  that  moment?  I  was 
standing  at  Becky's  stall,  or  near  it,  on  the  out- 
side of  her  counter.  Were  these  same  parties 
that  you  have  named  near  you  and  arouuil  you 
ut  that  time?  I  would  state  there  was  another 
that  I  didn't  mention,  just  now,  John  "W. 
Maultsby.  So  that  at  the  time  the  bc-y  was 
brought  down,  there  was  standing  in  that  group, 
Kalph  Lutterloh,  Capt.  Tolar,  Leggett,  John 
Maultsby  and  yourself?  Yes,  sir.  What  John 
Maultsby?  John  W.  Maultsby.  The  man  in 
I'ort  Maeon?  Yes,  sir ;  he  made  a  remark  that  I 
heard  at  the  same  time  ?  What  was  it  ?  I  heard 
^  him  say  that  he  went  there  for  the  purpose  of 
trying  to  get  bail  for  the  boy,  and  that  if  Archy 
was  innocent  he  ought  not  to  suffer,  that  if  he 
was  guilty  he  would  drop  the  matter,  and  have 
nothing  to  do  with  him.  You  say  John  Maults- 
by was  standing  there.?  Yes,  sir.  At  the  very 
time  the  boy  came  down  the  steps  ?  Yes,  sir, 
about  that  time,  I  don't  remember  seeing  him 
right  exactly  at  that  time,  but  I  remember  seeing 
him  after  the  boy  was  down,  but  I  know  he  was 
in  the  crowd,  for  I  heard  his  voice.  At  the  time 
the  boy  was  brought  to  the  head  ot  the  stairs, 
did  you  hear  any  remark  made  by  anj-  person  in 
the  crowd— I  want  to  confine  you  to  the  times — 
I  ask  you,  now  at  the  time  the  boy  was  brought 
to  the  head  ot  the  stairs,  and  you  first  saw  him, 
did  you  hear  anybody  in  the  crowd  make  any  re- 
laark?  There  were  some  remarks  made  to  ray 
rear,  "there  is  the  rascal,"  or  something  like 
that.  Did  you  see  anybody  get  upon  that  bench 
that  was  running  there  in  front  of  Becky  Ben's 
stall  ?  Not  at  that  time.  Did  you  see  John 
Maultsby  get  upon  that  bench  ?  'No,  sir.  Did 
yoxi  hear  Maultsby  make  any  remark  at  the  time? 
No,  sir,  I  did  not.  Did  you  see  Maultsby  at  that 
time?  I  did  not.  Youknow  him  well?  I  know 
him  very  well.  Did  you  see  him  in  the  crowd  after- 
wards? Yes,  sir.  You  didn't  see  him  at  that  time? 
No,  sir.  Was  that  bench  which  runs  in  front  of 
Becky  Ben's  stable,  in  your  line  of  view  as  you 
were  looking  from  the  position  you  were,  to"the 
boy  at  the  head  of  the  stairs  ?  Yes,  sir.  Direct- 
ly in  your  line  o{  view  ?  Yes,  sir.  i  ask  you  if 
anybody  at  that  time  jumped  upon  that  bench 
and  made  any  remark  at  all  ?  I  seen  no  one  jump 
on  there.  There  was  some  standing  on  there. 
Did  any  person  wlio  was  standing  on  that  bench 
make  any  remark  at  the  time?  No,  sir.  Was 
John  xMaultsby  standing  on  that  bench  at  that 
time?  I  don't  know  as  he  was — I  didn't  see 
him — it  was  in  ray  line  and  I  would  have  noticed 
him,  I  was  well  acquainted  with  him.  And  you 
did  not  see  him  standing  there  ?  No,  sir.  Do 
you  remember  anybody  that  you  did  see  standing 
thereupon  that  bench?  I  could  not  call  any 
names  that  were  standing  there.  Then  they 
came  down  the  steps  ;  did  anything  occur  that 


attracted  your  attention  in  any  way  between  the 
time  you  first  sawBeebeeand  his  reaching  the 
floor  of  the  market  house  ?  No,  sir.  Nothing 
occurred  at  all  ?  No,  sir.  Who  were  with  him 
at  that  time,  of  the  party  who  had  him  in  charge? 
Mr.  Wemyss  had  him  by  the  thumb— with  a 
sti  ing  around  his  thumb,  and  Mr.  Faircloth  had 
hold  of  the  other  arm,  and  Mr.  Hardie,  if  I  re- 
member right,  was  in  front  ol  him.  And  so  they 
came  down  the  stairs  ?  Yes,  sir.  Did  anything 
occur  to  attract  your  attention  before  he  got  to 
the  outside  of  the  market  house  ?  No,  sir.  Did 
you  keep  that  position  until  the  boy  got  outside 
of  the  market  house  ?  Nearly  that  same  positiou 
until  he  got  out  of  the  arch.  Which  arch  do  you 
mean  ?  The  eastern  arch.  The  main  eastern 
arch?  Yes,  sir.  Did  you  shilt  your  position 
then?  Yes,  sir.  Where  did  yovi  move  then? 
I  moved  in  trout  ot  the  arch.  Who  moved  out 
with  you  ?  Capt.  Tolar  moved  out  there,  and 
Mr.  Lutterloh,  and  Mr.  Leggett,  and  Sam  Phillips 
was  standing  there.  Where  was  he  standing? 
Outside,  on  the  pavement.  He  didn't  move  out 
with  you  ?  No,  sir.  So  the  party  that  moved 
out  with  you  were  yourself,  Mr.  Lutterloh.  Capt. 
Tolar  and  Leggett  ?  Yes,  sir.  At  the  time  you 
got  out  on  the  pavement,  where  was  Beebce  and 
the  party  having  him  in  charge  ?  When  I  firet 
noticed  him  after  coming  out  of  the  arch,  he  was 
near  the  place  where  he  was  shot.  When  you 
went  out  on  the  pavement  where  did  you  take 
positions,  yourself  and  the  party  ?  Capt.  Tolar 
and  myself  were  about  the  center  of  the  pave- 
ment. Were  you  near  the  north  or  center  of  the 
southern  portion  of  the  main  arch,  or  where  were 
you?  Near  the  center.  Nearly  opposite  the 
center  of  the  main  arch?  Yes,"  sir.  That  was 
your  position  ?  Yes,  sir.  And  Tolar,  you  say, 
was  closely  by  you  ?  Yes,  sir.  Did  you  notice 
Lutterloh  and  Leggett  there?  I  noticed  them 
there.  They  were  about  there,  too?  Yes,  sir. 
What  occurred  after  you  got  there?  The  first 
thing  that  attracted  my  attention  was  the  attempt 
of  Beebee  to  get  away.  Where  was  that  made,  at 
about  the  point  he  was  killed  ?  Near  that  point, 
not  quite.  Near  about  the  point  where  he  was  kill- 
ed'.' Almost  there.  Just  describe  the  attempt  it  yoix 
please,  that  he  made  to  get  away.  He  attempted 
to  jerk  away  from  the  officers,  as  I  thought;  he 
was  pulled  down,  and  what  attracted  my  atten- 
tion was  somebody  spoke  at  the  thne  in  the 
crowd,  I  could  not  tell  who  it  was;  they  believed 
that  the  negroes  woaild  attempt  to  rescue  him  ;  I 
noticed  several  bad  characters  there  amongst 
them,  they  didn't  appear  to  take  any  part  in  it 
however.  That  remark  Avas  made  in  the  crowd 
by  some  one?  Yes,  sir.  You  don't  know  who? 
No,  sir.  You  said  the  negro  had  sunk  down 
then  ?  Yes,  sir.  How  long  was  it  before  he  got 
up  again  ?  Not  long ;  it  was  not  a  minute.  When 
he  got  up,  Mr.  Powers,  who  were  with  him,  who 
of  the  g-uard  party  did  you  notice  with  hira  ?  The 
same  party  was  with  him,  Mr.  Wemyss  and  Fair- 
cloth,  and  Hardie ;  I  think  Mr.  Hardie  had  chang- 
ed his  position  some.  Where  was  he  then.?  I 
think  he  was  to  his  rear,  on  one  hand  or  the  oth- 
er, with  his  hand  on  him  ?  Could  you  tell  which 
hand  ?  No,  sir.  Wemyss  was  on  one  side,  and 
Faircloth  on  the  other,  and  yon  think  Hardie  was 
tolas  rear,  with  his  hand  on  him?  Yes,  sir. 
How  long  was  it  after  he  got  up  before  he  was 
shot?  A  very  short  space  of  time,  sir.  Almost 
as  soon  as  hegot  up,  he  was  shot.  Yes,  sir.  Do 
you  know  who  shot  him?  I  could  not  swear 
positively  who  shot  him,  the  crowd  was  so  great. 
What  was  your  impression  ? 

Counsel  for  the  prosecution  objected  to  the 
question. 

Wliat  did  you  see  of  the  shooting?    There  was 
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a  crowd  of  persoHS  between  Capt.  Tolar  and 
myself  and  Beebee,  and  I  looked  over  ;  wliat  at- 
tracted mj-  attentiou  was  his  struj^j^le ;  and  1  kept 
ray  eyes  on  liim,  and  was  looking  at  him  the 
whole  lime,  and  I  seen  a  pistol  barrel  lowered 
down.  Whore  was  that?  It  wa.i  to  the  left, 
from  the  outside  of  the  pavement,  to  my  left. 
Your  left  and  front,  or  left  and  rear?  i^lt  and 
front.  Did  you  see  the  hand  that  held  it  ?  Not 
at  the  time  it  was  fired.  Was  that  the  pistol 
which  was  fired.?  Yes,  sir,  it  was  the  suime. 
Where  you  saw  the  pistol  and  saw  the  smoke, 
}iow  fur  was  that  from  where  you  were 
Btandimr?  I  thought  at  first  it  was  seven  feet, 
but  since  then  I  have  been  at  the  market  house, 
and  I  find  it  was  about  eleven  feet,  I  stepped  it. 
From  where  you  were?  Yes,  sir.  Where  was 
Capt.  Tolar  at  that  moment  ?  Capt.  Tolar  wai 
by  my  side,  sir.  Close  by  your  side?  As  close 
as  two  persons  could  stand  in  a  crowd.  Did 
Capt.  Tolar  shoot  that  pistol  ?  No,  sir.  Was 
there  more  than  one  pistol  shot  that  day  ?  There 
was  but  one  pistol  fired.  Are  you  certain,  sir,  it 
Avas  not  Capt.  Tolar  that  fired?  I  am  certain  as 
I  could  possibly  be;  I  don't  see  how  it  was  pos- 
sible for  him  to  have  fired  the  pistol  without 
my  seeing  him.  Have  you  any  doubt  about  the 
matter,  Mr.  Powers?  I  have  no  doubt  but  what 
it  was  somebody  else,  who  fired  it.  How  far 
was  that  pistol  that  was  fired  there  off  from  the 
pavement  ?  The  barrel  was  near  the  man's  head. 
How  far  was  it  from  the  bead  of  the  man  Beebee, 
the  pistol  barrel  ?  I  suppose  may  be  it  was  about 
two  feet.  Did  you  say  yon  were  looking  there 
at  the  time ;  you  sa^  the  barrel,  and  heard 
the  report?  Yes,  sir.  You  saw  the  flash? 
Yes,  sir.  And  you  saw  the  smoke  ?  Yes,  sir. 
And  it  wa.s  that  pistol-.shot  that  killed  the  man 
Archy  Eeebee  ?  I  have  no  doubt  of  that. 
And  that  was  not  Capt.  Tolar  ?  No,  sir.  Did 
Capt.  Tolar  have  any  pistol  out  on  that  occa- 
sion ?  No,  sir.  Did  he  have  one  upon  him  ? 
Yes,  sir,  he  habitually  wore  a  pistol.  Do  you 
know  he  had  it  that  day  ?  Yes,  sir.  Did  you 
see  it  that  day?  Yes,  sir,  the  circumstance 
under  vi^hich  I  saw  it,  after  the  pistol  was  fired 
the  crowd  rushed  back,  Dr.  iVIcDuffie  was  sent 
for,  I  think,  and  they  hoUowed  for  the  crowd 
to  stand  back  so  that  the  man  could  get  air ; 
and  the  crowd  knocked  against  us,  I  stepped 
back  then ;  I  think  I  stepped  back  before  Capt. 
Tolar  did;  they  knocked  his  shawl  off,  and  I 
seen  the  pistol  on  him,  in  a  holster.  On  which 
side  ?  It  was  to  the  rear  of  him,  I  can't  re- 
member which  side.  Secured  by  a  belt  V  Yes, 
sir.  And  when  the  crowd  pressed  back,  you 
saw  Tolar's  pistol  in  the  holster  ?  Yes,  sir. 
How  long  A\as  that  after  the  firing  occurred ? 
A  very  short  space  of  time.  Did  you  see  any- 
body near  the  place  where  you  saw  the  flash 
and  the  smoke,  have  a  pistol  ?  There  were 
two  or  thee  pistols  drawn  in  the  crowd,  per- 
haps as  many  as  four  of  them,  and  I  was  ex- 
cited at  the  time,  as  soou  as  the  pistol  fired ; 
I  didn't  know  what  it  was,  I  was  afraid  Sheriff 
Hardie  had  been  killed,  that  was  what  fright- 
ened me ;  Jlr.  Phillips — What  Phillips  ?  Sam. 
AVhere  was  he  standing  ?  To  the  left  or  the 
outside  of  the  pavement.  How  far  was  he 
from  the  place  where  you  saw  the  pistol,  and 
saw  the  smoke,  and  saw  the  flash  ?  Directly 
after  it  was  done  I  seen  him  step  back  on  a 
line  with  me  nearly.  How  long  was  it  after 
he  had  stepped  back  that  you  saw  him  have  a 
pistol  ?    He  had  it  in  his  hands  as  he  stepped 


back,  and  made  a  remark  to  me,  says  he  "Pow- 
ers, you  had  better  examine  and  see  if  my 
pistol  is  loaded,"  says  I  "all  right,"  and  he  did 
not  show  it  to  me.  What  did  he  do  with  the 
])istol  V  He  put  it  behind  him  when  he  made 
that  remark  to  nie.  ]  )i<l  ho  make  any  motion 
with  the  pistol?  He  had  it  in  both  hands, 
says  he  "Powers,  you  had  better  see  if  my 
pistol  «3  loaded."  And  you  replied  to  him  "all 
right?  "'  I  started  to  look  at  it.  What  did  I 
understand  yon  to  do  when  you  made  your  re- 
mark "all  right,"  did  you  make  any  motion  to- 
wards taking  the  pistol  ?  I  turned  around  to 
him  to  look  at  the  ))istol.  What  did  he  doAvith 
it  ?  He  put  it  behind  him  immediately.  Un- 
der his  coat  or  outside  ?  Under  his  coat,  sir. 
You  made  that  remark,  turned  around  to  him 
as  if  to  take  it,  and  he  put  it  in  his  coat  behind 
him  ?  Yes,  sir,  with  both  hands.  Did  he 
make  any  other  effort  to  show  it  to  you,  either 
at  that  time  or  any  other  time?  "No,  sir, 
some  time  aftenvards,  it  was  a  short  time,  but 
under  these  circumstances  it  would  be  some 
time,  a  minute  would  be  a  long  time,  he  offer- 
ed it  to  some  one  else.  How  long  a  time  was 
that  ?  I  suppose  a  minute  afterwards  or  more. 
Yfho  was  that  other  person,  do  you  know  ?  I 
can't  remember ;  I  don't  remember  who  it  was 
for  I  didn't  pay  any  attention  to  it;  I  heard 
him  make  the  remark  "it  was  a  large  pistol." 
Did  you  see  anything  of  Capt.  Tolar  after  the 
firing  of  the  pistol  ?  Yes,  sir.  What  became 
of  him  ?  He  stood  about  the  market  there  a 
little  while.  Where  did  he  go  ?  I  don't  re- 
member where  he  went  then.  "What  became 
of  you,  sir?  I  came  on  up  town.  You  say 
you  didn't  notice  whether  the  other  person  ex- 
amined the  pistol,  when  he  offered  to  show  it 
the  second  time  ?  No,  sir,  if  they  did  I  didn't 
see  it ;  I  was  summoned  as  a  witness  very  hur- 
riedly and  I  could  remember  nothing  about 
these  details;  but  since  then  I  went  to  the 
market  house,  and  just  pictured  to  myself  as 
every  person  stood  that  I  could  remember;  I 
was  advised  to  go  the  market  house,  and  just 
picture  to  my  self  as  every  person  stood,  so 
that  I  could  give  in  my  evidence  con-ectly ; 
then  I  remembered  while  I  was  standing  there 
a  number  of  persons  that  I  could  not  remem- 
ber that  day.  Mr.  Powers,  have  you  been  ar- 
rested about  this  matter  ?  I  received  a  sum- 
mons to  appear  as  a  witness ;  I  was  told,  how- 
ever, I  would  be  arrested ;  ■\\hen  I  got  to  "Wil- 
mington I  then  reported  to  General  Avery's 
head-quarters,  and  General  Avery  turned  me 
over  to  the  oflaoer  of  the  day.  So  you  were 
subpoenaed  as  a  witness  and  were  arrested  as 
you  got  here  ?  Yes,  sir,  I  knew  I  was  going 
"to  be  arrested  in  Wilmington,  I  then  reported 
in  Raleigh  and  stayed  there  two  days,  and  have 
been  in  Fort  IMaoon  since. 

Cross  Examination,  by  the  Counsel  for  the 
prosecution. 

What  is  your  father's  name?  J.  W.  Powers. 
When  was  the  first  tune  that  you  had  heard  of 
the  attempt  of  Archy  Beebee  to  ravish  Miss  Mas- 
sey  ?  I  heard  it  the  evening  that  he  attempted  it. 
You  heard  it  on  the  .Sunday  evening  before  he  was 
killed?  Yes;  sir.  What  time  in  the  evening? 
It  was  late  in  the  evening.  After  tea?  It  was 
!ato  in  the  afternoon  I  mean.     Was  it  tea  time,or 
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after  ?  About  early  tea  time.  Who  told  you  of 
it  at  that  time?  I  ilou't  remember  sir,  so  many 
parties  ^verc  speaking  of  it.  You  heard  a  great 
deal  of  it  that  evening  ?  Yes,  sir.  From  a  great 
manv  (juarters?  Yes,  sir.  Can't  you  remember 
anv  one  who  mentioned  it  to  you?  I  ean't  l>ring 
to  my  mind  any  particular  person.  You  have 
tried  to  refresh  jour  memory?  Yes,  sir.  Ac- 
cording to  the  same  rules  of  memory,  and  it  is  an 
act  of  memory,  by  picturing  to  yourself  where 
you  were  at  the  time  that  this  information  was 
given  to  you,  I  should  think  yon  could  tell.  I 
think  Sam  Hall  spoke  to  me  on  that  subject  that 
afternoon.  Any  one  else  that  you  can  recollect  ? 
Joseph  Avery.  The  way  I  come  to  think  of  it 
now,  I  was  sitting  in  front  of  the  hotel,  and  I 
lieard  it,  and  I  rcntentber  now  that  Hall  and  Avery 
■were  talking  about  it.  You  heard  them  speaking 
of  it  ?  Yes,  sir.  Can  you  recall  any  other  per- 
sons, whether  the}'  were  speaking  to  30U  c>v  not, 
that  was  the  first  you  had  herd  of  it,  you  heard 
Sam  Hall  and  Josejih  Avery  ?  I  may  have  heard 
others  speaking  of  it  licforc,  Init  I  don't  recollect 
now.  Did  they  speak  to  you,  either  one  of  them  ? 
The  crowd  was  talking  about  it.  AVere  they  all 
in  the  same  crowd?  Yes,  sir.  Who  else  was 
jiresent  beside  yourself  and  Mr.  Avery  and  Mr. 
Hall  ?  I  think  Mr.  Reuben  Jones  was  there.  A 
large  eroA\  d  there  ?  Yes,  sir,  usually  is,  everj^ 
Sunthiy  e\ening,  a  large  crowd  in  front  of  the 
hotel.  Do  you  know  John  Jackson  ?  You  mean 
John  D.  Jackson.  A  man  that  has  a  still  across 
the  river  ?  I  don't  remember  seeing  him.  You 
say  there  was  a  considefalile  crov/d  there?  A 
dozen  or  so  of  men.  Did  you  and  Sam  Hall  make 
any  agi'eement,  that  you  would  go  down  to  the 
market  house  to  the  trial  the  next  da/  ?  No, sir. 
You  bad  no  agreement  tlien  that  von  -would  at- 
tend ?  I  didn't  intend  to  go  to  the  trial  at  all. 
I  had  been  l)usy  that  day  at  the  store.  I  ana  talk- 
ing about  that  Sunday  evening,  when  it  was  first 
mentioned?  No,  sir,  there  was  no  agreement. 
You  had  nothing  to  do  with  the  capture  of  Archy 
3?2cbee  ?  No,  sir.  Who  did  form  the  posse  that 
A\ent  for  him  ?  I  think  Faircloth  was  one  of  the 
l)arty ;  he  was  the  one  that  spoke  to  me  about  the 
details  of  the  cajiture.  Yon  were  not  along  ? 
No,  sir.  You  knew  nothing  about  that ;  and  you 
made  no  agreement  to  go  down  tlie  next  day  ? 
No,  sir,  none  in  the  >\'orld.  l>id  you  have  a  %veapon 
on  that  Sunday  evening  ?  No,  sir,  I  never  wear 
a  weajion,  unless  I  am  on  guaril.  In  summer  and 
■winter,  I  wear  an  open  coat,  like  the  one  I  \vear 
now.  Did  you  hear  )iersons,  after  this  first  time, 
speak  of  tliis  affair  of  Beebee,  from  any  ([uarter  ? 
It  was  uni\ersally  talked  of,  all  over  town.  And 
feelings  of  indignation  expressed  ?  Yes,  sir.  You 
heard  no  threats  from  any  quarter,  and  }'ou  posi- 
tively sv>ear  that  you  didn't  know  of  any  agree- 
ment, understanding  or  coinbiuation,  upon  the 
jjart  of  any  men  to  punish  the  negro  ?  I  do  posi- 
tively swear  to  that.  You  never  heard  any  such  a 
thing,  and  you  never  anticipated  any  such  a  thing, 
when  you  went  to  the  market  that  day  ?  No,  sir. 
Not  only  you  didn't  kno\v  of  such  an  agreement, 
but  you  didn't  even  expect  it  to  take  place?  I 
didn't  expect  it  to  take  place  ?  What  time  of 
da}'  did  you  leave  }'our  place  of  business  to  go  down 
to  the  market  house  ?  Between  three  and  four. 
Is  your  lather  in  tlic  same    busiucis  ^^iLll  vdu? 


Yes,  sir,  he  stays  with  me.  You  keep  the  same 
store  ?  Yes,  sir.  Is  he  a  partner  in  the  concern  ? 
No,  sir.  Is  the  store  yours ;  or  his  ?  Mine. 
Didn't  your  father  recjuest  you  not  to  go  to  the 
market  house  that  day  ?  He  said  he  would  not 
go  ui>  there  to  the  trial,  thre  would  l>e  a  big  crowd, 
and  he  was  afraid  there  would  be  some  difficulty, 
I  told  him  I  was  just  going  down  to  hear  the 
tiial.  Didn't  he  iirge  you  not  to  go  ?  I  don't  rc- 
niemlier  his  urg-ing  me.  He  adA-ised  yon  to  keep 
away  ?  He  matle  a  remark  at  the  time, 
he  Ijelieved  there  would  be  an  attempt  Ify 
the  blacks  to  take  that  boy  away  from 
the  officers.  He  didn't  waut  you  to  be  in  any 
row  ?  He  was  afraid  there  would  be  a  disturbance 
between  tlie  races.  He  didu't  want  you  to  go, 
but  you  insisted  V  I  told  him  I  would  go  down, 
and  hesaid  "all  riglit."  Did  you  stop  for  Lut- 
terloh  ?  We  were  standing  together  out  on  the 
pavement,  the  stores  join.  How  did  yoii  get  to- 
gether? I  proposed  to  Lutterloh  to  take  a  walk 
down,  and  hear  the  trial.  Was  that  after  the 
conversation  ^?ith  yoiir  father,  or  belore  ?  AVe 
had  the  conversation  after  I  asked  Ralph.  Did 
you  see  any  unusual  stir  in  the  street,  going: 
down  Hay  street  ?  No,  sir.  Not  more  ot  a  crowd! 
.than  usual  ?  Only  at  the  ^farket  House.  Down 
the  street  it  was  just  as  quiet  as  usual  ?  Yes,  sir. 
Nothing  to  excite  apprehension  at  all  ?  No,  sir. 
When  you  got  to  the  market  you  saw  Capt.  Tolar 
before  you  went  in  ?  Yes,  sir.  Standing  near 
Hinsdale's  comer?  Yes,  sir.  Were  you  coming 
down  on  the  same  side  ot  the  way  as  Hinsdalcs'  ? 
No,  sir  Did  you  cross  over  towards  Hinsdales'? 
Yes,  sir,  he  was  coming  towards  the  market  from 
one  side,  and  myself  from  the  other,  and  we  met. 
How  far  were  you  from  the  arch,  when  yoii  came 
together — the  western  arch?  I  suppose  about 
twenty  feet.  Where  was  Lutterloh  ?  He  was  at 
the  edge  of  the  Market,  I  think.  Did  you  stop 
for  Capt.  Tolar  to  catch  up  with  you  ?  We  just 
come  together,  and  merely  sto])ped  long  euougli 
shake  hands.  Lutterloh  went  in  before  you  then  ? 
I  think  he  went  under  the  western  arch,  a  little 
before  mc  and  Cnpt.  Tolar.  Wasn't  Tolar  inside 
of  the  market  house  when  Lutterloh  went  in 
there?  I  won't  be  positive  about  Lutterloh;  I 
know  we  got  there  together.  Didn't  Lutterloh 
shake  hands  with  Capt  Tolar?  I  don't  think  lie 
did.  Don't  he  know  him?  He  knows  him,  but 
is  not  very  well  acijuainted  with  him.  You  don't 
remember  Lutterloh  shaking  hands  with  him? 
1  know  their  acquaintance  is  merely  passing, 
Tolar  and  myself  have  been  very  intimate.  Do 
you  remember  exactly  what  did  become  of  Lut- 
terloh, whether  he  went  in  before  you  did,  or 
whether  he  was  with  you,  when  you  and  Capt 
Tolar  went  in  ?  He  was  going  down  on  the  north 
side  of  the  street,  with  me,  and  I  left  him  to  meet 
Capt.  Tolar.  I  understood  you  to  saj'  it  was  right 
in  your  way.  I  said  he  came  from  one  side,  and 
I  from  the  other,  and  we  met  about  the  middle 
of  the  street.  And  then  Lutterloh  went  on 
straight  ahead,  the  way  he  was  going  ?  Yes,  sir. 
You  did'nt  see  him  again  until  he  got  to  the  mar- 
ket house  ?  No,  sir,  I  didn't  see  him  go  into  the 
market  house.  And  you  don't  know  when  he 
did  go  in  ?  No,  sir.  How  long  had  Capt.  Tolar 
been  away,  sir,  before  that  day,  sir.  I  could  not 
tell  the  exact  number  of  days,  I  think  it  was  over 
a  week,  I  know  I  hadn't  seen  hiui  in  eight  or 
nine  days.  You  thiuk  he  had  been  away  to  Bla- 
den, or  one  of  those  adjoining  counties  ;  how  dirt 
you  know  that  ?  He  told  me.  He  told  you  he 
had  been  away  for  eight  or  nine  days?  I  knew 
at  the  time  he  did  go,  or  rather  the  next  day. 
How  did  you  find  tliat  out  ?     He  spoke  to  mc  00 
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tlie  subject.    He  told  yoii  he  was  going  ?    I  asked 
liiiii,  wlicu  we  shook   hauds,    and  he  lukl  me,  he 
Inid  been    down   in   IJliiden.       You    swear  lie  liud 
been  down  in  Bladen  ?      I  swear  he  told  me  he  had 
been  down  in  liladen.     You  were   not  down    in 
]Maden  with  him  V    Of  course  I  can't  swear  posi- 
tive wbetlier  lie  was  tliere  or  not.     And  therefore 
you  ou^jht  not  to  have  attempted  to  swear  at  all; 
you  don't  know  anything,- al>out  it,  but  you   un- 
dertake to  niaiie  Capt.  Tolar's  statement  the   ba- 
sis ot  a  statement  you  make  yourself  V     Y'es,  sir.  i 
You  swear  he  was   down   there   for  nine  or   ten  I 
days?    I  know  I  hadn't  see  him;  I  don't  know  | 
■whether  he  was  away  or  not ;  I  knew   he   hadn't  i 
come  into  town,  because  I  would  have  been  cer-  | 
tain  to  have  seen  him,  ior  he  invariably  stopped 
at  our  store,     lie   habitually    stopi>ed    at  your 
store  when  he  came  down,  and  y(ju   liadn't   seen 
him  tliere  for  eit;Iit  or  nine  days,  and  that   is  tlie 
jrround  upon  which  you  concluded  that    he  was 
iiwayy    Y'es,  sir.     Y'ou    met  him  at   the   door  of 
tlie  market  house  and   went    into   to;;;ether?    I 
didn't  meet  him  at  the  door,    where  we  come  to- 
j^ether,  it  was  about  twenty  or   thirty  feet   from 
the  market  house,   almost   in   the   center.     You 
moved  rijilit  on   down   and   went  in  tO!i-ctherV 
Y'es,  sir.     When  you  t^ot  in  did  you  liiid  Mr.  Lei;- 
gettV    I  seen  Letfiicti  tliere  after  we  had  been  in 
II  while.     How  long  had  you  been   in  before  you 
saw  him?     No  time   scarcely  at  all.     How  louu; 
had  you  been  in  before  you  saw  LuttcrlohV    A 
very  short  space  of  time.     As  wo   went  in  Capt. 
Tolar  and  myself  were  talking  together  in  an  or- 
dinary conversation,  and  we  walked  together  and 
stood  there  near  Becky  Ben's  stall,   and   then   I 
turned  around  and  I  seen  Lutterloh  standing  by 
me.     How  did  ]-eggctt  come  up  V     He  was  in  the 
crowd,  I  don't  know  which  arch  he  come  in  at.  | 
You  only  know  that  you  found  him  near  you  and 
Lutterloii  V     He  may  have   come   in  behind   Mr. 
Tolar  and  me.     Did  you  see  any  weapon  on  <Japt. 
Tolar  at  that  time?    Not  at  that  time.     Youdidn't 
know   that  lie    had  any   then?      I   didn't   know. 
You  said  he  habittially  carries  it?    He  docs,  but  I 
didn't  know  he  had  one  at  that  time.     The  only 
time  you  saw    it    was   in  the    holster,  after  the 
shouting?    Yes,  sir.     How  did  you  know  it  was 
a  pistol  ?    I  can  .-^ee  a  pistol  in  the  holster.     What 
was  the  length  of  the  holster?    I  cgtuld   not  say. 
Y'ou  have  seen  it  frc(iuently  ?    No,  sir.     Could  as 
large  a  pistol  as  that  have    got  into  the  holster? 
(Exhibiting  the  pistol  introduced  in  the  evidence 
of  Samuel  A.  Phillips,    as    that    which   Phillips 
liad  in  his  possession  on  the  day  of  the  shooting.) 
Somewhere  about  that  sii^e,  I  could  not  say  it  was 
exactly  as  large  as  that,  I  could  not  see  the  stock 
in  the  holster.     Do  you  think  this  pistol  could 
have  got  in  the  holster  you  saw  ?    I  could  not  say; 
some  of  those   pistols   look  alike,  and  the  same 
liolster  won't  fit  them.     I  could  not   tell  wheth- 
er it  was  a  large  army  size,  or  a  large  navy  size. 
Y'ou  never  saw  the  pistol  at  all  ?     1  never  had  it 
in  iny  hand?.     I)id   you  never  see  it  in  his   hands 
out  of  the  holster?     No, sir.      You  never  saw  the 
pistol  at  all,  only  a  portion  of   it — ynu  just  saw  he 
had  one,  and  you  saw  the  stock  ?       Y'es,  sir.      Y'ou 
don't     know   what   sort  of  a  pistol   it   was,   how 
large?     I  don't  know  whether  it  was  a  large  army 
or   navy  size;  I  thought    it   was   one  ot  the  two. 
How  did  you  get  that  opininn,  from  the  size  of  the 
holster?       Y'es,  sir.       It  was  a  large  sized  pistol  ? 
Tolerably  large  sized.     What  size  do  you  call  this 
one  ?     I  am  not  familiarlv  aciiuainted  with  pistols, 
but  I  know  there  is  a  diiforence  in  the  size ;  I  have 
seen  the  two  at  difterent  times  at  arsenal,  and  have 
been  toid  there  was  a  difference  in  the  size.     If  you 
saw  one  in  a  man's  hand,  you  could  not  tell  wheth- 
er  it   was  a   army   or  navy   pistol   at  a  glance? 
Hardly,  at  a  glance      Can  yoa  loll  whether  th's  is 


an  army  or  navy  ?      I   could  not  tell  positively. 
Could  you  tell  if  you  saw  one  by  itself?    If  I  re- 
member right,  the  navy  pistol  is  smaller  than  the 
lars'e  armv  pii^tol.     That  is  so,  sir,  but  I   want  to 
know  whether  justa-^ting  the  pistol,  as   you  say, 
and  not  seeing    ihr   two  sr/.es  together,   could  ynu 
tell  one  from  the  other    without  corapaiing   them  ? 
As  I  told    you  before,  I  am  v^ry    litt'e   acquainted 
with  pistol-',  1  never  carr3'  one  at  all.       You  could 
not  form  any  idea  Mhcther  Capt,  Tular's  pistol  was 
»n  army  or  a  navy  gize.^     There  is  a  j.istol  at  home 
that  I  have  never  had  on  in  my  life,  e.xeept  when  I 
am  oQ  guard,  and  I  know  it  is  a  navy  size;  and  it 
is  about  th"  size  of  that  pistol,     You  think    then  a 
navy  pistol  is  aljout   this  size?      Yes,  sir.       When 
you  were  standing  in  iheinarkft  house  with  Capt. 
Tolar.  Lutte'loh   and   Liggett,  you    saw  this   lad)' 
and  her  mother,  .Miss  Massey  and  her  mother  come 
down  the  steps,  did  you?       I  did.       Did   you  see 
Jolin  Maultsty  about  the  time  thev  came  down  the 
st>;ps.  or  was  it  after  that  you  saw  John  Maultsby? 
I  seen    John    Maultsby' in  the  crowd,   I   don't   re- 
meuiber   tne  exact   time;    I   overheard    him  make 
that  remark.     Wtisthat  before  the  lad y  came  down 
stairs?     1  can't  remember  i.xac'ly.     You  can't  re- 
member whether  it  was  before  the  lady  came  down 
or  afterwards  ?     He  made  a  remark  about  the  man 
but    I   can't  tell   exactly  the  time.       What    were 
those  remarks  you  heard  Mr.    Maultsby  make,  and 
who  was   he  talking  to?       He  was   talking  to  the 
crowd;  he  appoared    a    litMe   excited;  the   negro 
boy  was  a  favorite  of  his;  h.3  had  him  employed,  I 
think,    a  good  deal,  says  he  "if  Archy  is  innoeent 
I  don't  want  him  punished,  want  to  see  him  bailed 
or  sonitthiiiij,  but  if  he  is  guik y,  I  will  have  noth- 
ing more   to  do   witli  him."       ^Vhat  did   you   say 
about  bailing?     He  said    he  wanted  to  go   his  bail, 
or  to  get  bail  for  him.     Did  he  tell  you  how  it  was 
that  an  innocent  man  required  bail  ?     No.  sir.     If 
he  was  innocent  be  was  going  his  bail?     He  said  if 
he  was  innocent  he  was  going  to  stand  by  him,  or 
go  his  bail,  or  do  soanething   for  him.       Didn't  ho 
use  the  expression   "go  bail  ?  "       He  said  he  went 
there  for  that  purpose,  to  stand  his  bail.     But  still 
he  said  if  the  court  found  him  guilty  he  would  not 
stand  his  bail  ;  he  would  have  nothing  more  to  do 
with  him  ?     Y'es,  sir,  I   remember  that  part  of  it, 
that  he  went   there  first  to  stand  his  bail ;   that  is 
the       way     I     wanted       my    language     to       go 
down.  I    want    it     to    go    down    as    you 

said  it.  anri  not  as  you  meant.     I  understand   you 
to  say  now,  that  Mr.  Maultsby  said,  in  that  conver- 
j  sation,  that  this  negro,  if  he  was  innocent,  he  was 
1   his  friend,   and   was  going   to  stand   his  bail?     I 
i   mean  in  this  way.     He  said  he   went  there  for  the 
1   purpose  of  giving  bail  or  trying  to  get  bail.     Then 
I  he  said  if  Arch)' was  innocent  he   Avas  for  him.     I 
can't  remember  the  exact  words.     But  the  impres- 
I   sion  left  on  your  mind  was  he  went  there  to  stand 
his  bail,  if  he  never  did  it  ?     That  was  my  impres- 
sion.    You    can't  say  exantly     when   you   heard 
Maultsby  making  these  remarks    about  the    bail- 
ing,   whether  it  was    before,  or   after  the   ladies 
cainedown?     No,  I  can't  remember  exactly.     Af- 
ter the  ladies  came  down,  didn't  you  hear  Maults- 
by say  that  he  had  found  out  that   the  court  had 
decided  against  him  up  stairs  ?     I  saw  him  ask  Mr. 
Bond  was  Archy  gultv,  or  not  guilty.     Didn't  he 
ask  him  that  after  you  had  heard   him  make   tbis 
other    statement?    I  could    cot    say    positively. 
You  heard  him  either  beiore  or  afterwards  ask  Mr. 
Bond  if  Archy  was   guilty?     Y'es,  sir.     Did   jou 
hear  what  Rond  told    him    in  reply  ?     Mr.    Bond 
told  him    that    he    was  guilty    I    think.     Where 
were     th^y     standing,      when    you     heard    that 
conversation  ?         They      were      standing       near 
Becky's  stall.      In  the  market   house?     Yes,  sir. 
Was  it  before  Bond  had  been  to  flic  carriage  with 
Ih':  ladies,  or  ullcr  he  came  back  ?    If  I  rtrucm- 
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ber  right,  it  was  before  the  ladies  came  down,  -so 
I  can't  sa J' for  certain.  Do  j'ou  remember  now 
oxactl}'  wiiere  tliey  were  standing  V  Thej'  were 
standing  near  Becky's  stall.  Now  do  you  remem- 
ber wliether  it  was  before  or  alter  the  carriag<j 
had  driven  off?  I  can't  remember  whether  tlie 
carriage  was  driven  away  ornot.  There  were  so 
many  circumstances  that  I  can't  remember  the 
exact  time.  I  know  it  is  difficult,  but  I  thought 
your  going  back  to  the  place — that  perhaps  you 
might  recollect  all  the  events— you  can't  recol- 
lect whether  it  was  immediately"  before  the  cai-- 
rioge  drove  oli  or  afterwards  ?  I  can't  sa^'.  Ilow^ 
often  did  you  see  Bond  that  day;  perhaps  we  can 
get  at  it  in  that  way  '!  I  seen  Bond  several  times. 
While  you  were  there  the  t\\cuty  minutes  before 
Archy  came  down,  did  any  one  come  down  the 
steps,  during  that  time,  before  the  ladies  came 
down  to  go  "to  the  carnage,  did  Mr.  Bond  come 
before  them.  I  think  1  seen  Jlr.  Bond  come 
down  for  some  purpose  or  other;  he  was  consta- 
ble, and  had  to  come  down  the  steps  for  witiicsses 
or  something  like  that.  You  think  you  saw  him 
come,down  V  I  think  I  did.  Did  you  see  anybodj' 
else?  I  don't  remember  seeiug  anybody  else, 
only  seeiug  a  policeman  come  to  the  door.  Do 
you  think  it  was  at  that  time,  when  Mi-.  Bond 
came  down,  that  Maultsby  asked  the  question  ? 
I  could  not  s.ay,  sir.  The  next  you  saw  come 
down  the  steps  vras  this  lady  and  her  mother, 
and  Bond  was  with  them  then  ?  Yes,  sir.  Did 
lie  come  out  of  the  door  with  tlicm  ?  I  think  he 
■came  out  before  tlicm.  Was  he  on  the  steps  out- 
side ot  the  door  before  the  ladies  came  down,  or 
did  he  seem  to  come  from  the  room  wit'a  them  '? 
I  could  not  say  positively,  I  knew  he  was  iu  com- 
pany with  them.  When  these  ladies  came 
down,  Mr.  Boud  went  with  them  to  the  carriage? 
Yes,  sir.  You  are  certain  of  that?  Yes,  "sir. 
They  didn't  stop  in  the  crowd  ?  No,  sir.  It 
could  not  have  been  at  that  time  that  Maultsby 
spoke  to  him  ?  No,  sir.  Did  you  see  Z^Ir.  Bond 
when  he  came  back  ?  I  didn't  notice  him.  Did 
you  notice  whether  he  came  back  from  the  carri- 
age at  all,  and  went  up  stairs  again?  1  didn't 
notice  it.  Did  you  notice  whether  he  went  up 
in  the  Court  from  the  carriage  at  all  ?  I  didn't 
notice  it  at  all ;  tliere  were  so  many  there  I  could 
not  tell.  You  saw  certain  persons  go  to  the  car- 
riage and  speak  to  the  ladies — was'Bond  stand- 
ing there  at  the  time  these  persons  went  there? 
When  Bob  Mitchell  was  there  I  think  Bond  was 
standing  there.  Did  you  see  Tom  Powers  there  ? 
I  saw  him  go  to  the  carriage.  Did  you  see  him 
have  any  conversation  with  the  ladies  ?  He  said 
something  to  them,  I  sould  not  say  what.  What 
became  ot  him  after  he  said  this  something;  did 
you  see  him  where  he  went?  He  came  back  to 
the  market.  Had  you  seen  him  in  the  market 
house  before  that  day  ?  Tom  Powers  was  un- 
der the  maiket  house.  AVhen  you  first  got 
there  ?  I  could  not  say  that.  Had  you  seen  him 
there  before  the  ladies  came  down  ?  I  could  not 
say  positively.  Did  you  see  where  he  joined  the 
ladies,  whethcrthcy  called  him  to  them  or  wheth- 
er he  joined  them  and  walked  out  to  the  caariage 
with  them  ?  I  think  lie  walked  out  to  the  carri- 
age behind  them.  And  they  had  some  conversa- 
tion and  he  came  back  ?  Yes,  sir.  Yoii  said  the 
carriage  was  there  about  five  minutes  after  the 
ladies  came  down  ?  Avery  short  time,  I  could 
not  say  what  time  exactly.  Were  you  looking  at 
the  carriage  while  the  gentlemen  were  commg 
up?  Yes,  sir.  Didn't  Capt.  Tolar  go  out  and 
speak  to  the  ladies?  If  he  did,  I  didn't  see  him. 
You  swear  positively  that  he  did  not.  I  don't 
think  he  could  have  left  my  side  at  that  time. 
Do  you  swear  jiositively  he  did  not  do  it  to  the 
best  of  your  knowledge  aad  belief  aud  give  your 


reasons  ?  To  the  best  of  my  belief  I  don't  think 
he  went  there.  You  think  you  saw  him  pretty 
much  all  the  time  the  carriage  was  there,  during 
tliat  five  minutes  ?  He  was  near  me  alter  and  be- 
fore, I  didn't  keep  my  eyes  on  Capt.  Tolar  the 
whole  time.  You  saw  him  shortly  before  and 
shortly  afterwards?  Yes,  sir.  And  therefore 
you  conclude  that  he  was  in  the  same  place  all  the 
time?  Yes,  sir.  But  you  don't  swear  jjositivel}' 
he  did  not  go  to  the  carriage  at  all,  you  didn't 
see  him  ?  No,  sir,  to  the  best  of  my  belief  I 
would  swear  he  didn't  go.  When  Tom  Powers 
came  back  where  did  he  go?  Underneath  the 
market  house.  Did  you  see  where  he  stood?  I 
never  noticed,  I  saw  he  was  weeping,  him  and 
Mr.  Mitchell  were  uncles  of  the  girl.  Mr  Pow- 
ers was  weeping  as  he  came  back  ?  Yes,  sir,  and 
before.  He  seemed  to  be  a  good  deal  overcome  ? 
Yes,  sir,  he  was  completely  overcome.  Did  you 
see  Monk  about  that  time?  Yes,  sir.  Did  you 
see  him  have  anything  to  say  to  Mr.  Powers?  I 
didn't  see  !Monk  have  any  conversation  with  Mr. 
Powers  at  all.  Did  you  see  them  pretty  near  to- 
gether ?  If  they  were  I  didn't  notice  it.  Did 
you  notice  Henry  Sykes  sitting  down  by  Powers  ? 
I  Dever  saw  Henry  Svkes  the  wnole  day.  Did  you 
see  David  Oliphant  there  that  day  ?  No,  sir.  The 
negro  started  to  come  down  stairs  five  minutes  af- 
ter the  fairiage  drove  off?  About  that  time,  Now, 
all  this  time,  trom  the  first  time  you  got  there  un- 
til this  moment  row  that  I  am  speakiag  of  when 
the  negro  came  down  ,  or  when  he  appeared  at  the 
bead  of  the  stairs,  you  and  Capt.  Tolar  and  Ralph 
Lutterhih  had  benn  standing  together?  Yes,  sir, 
so  far  as  Capt.  Tolar  and  myself  and  Lutterloh  were 
concerned,  we  wyre  together,  I  am  certain,  all  the 
tiiae,  and  Leggett,  he  was  very  near  us  in  the  mar- 
ket. Was  he  standing  in  the  sime  group  ?  ^es, 
sir.  Did  JIaultsby  come  up  and  have  anything  to 
say  to  you?  No,  .«ir.  When  the  question  was 
asked  just  now  it  after  the  negro  Archy  came  out 
of  the  door,  and  was  upon  the  steps,  you  saw  any 
one  jump  up  on  Becky  Ben's  bench,  you  said  not 
at  that  time,  did  you  see  them  jump  up  there  at 
anytime?  I  never  seen  any  one  jump  up  on  it. 
Did  you  see  any  one  on  it?  There  were  several 
on  it.  How  long  had  they  been  standing  there  be- 
fore the  negro  came  down?  I  could  uottell;  I 
noticed  some  qpe  on  the  bench  abotit  the  time  he 
was  brought  down.  And  you  can't  name  a  single 
one  of  them  ?  I  can't,  sir,  for  my  eyes  were  on  the 
negro  If  ilau.tsby  had  been  there  you  think  you 
cuuld  have  seen  him?  Yes,  sir.  But  you  can't 
name  a  single  other  soul  you  saw — you  saw  there 
— they  were  in  your  line  of  vision?  Yes,  sir. 
The  crowd  was  mostly  composed  of  your  acquain- 
tances and  neighbors?  I  could  not  say  that;  there 
are  a  great  man}'  people  in  town  I  don't  know. 
Do  you  thick  there  were  strangers  od  that  bench  ? 
There  might  have  been  some  of  them  that  I  was 
acquainted  with — the  whole  of  the  bench  was  not 
full.  But  what  I  wanted  to  know  is  this,  if  you 
did  not  recognize  any  body  there?  I  did  not. 
Why  is  it,  then,  you  think  you  would  have  known 
Maultsby  r*  I  think  if  he  had  seen  me  he  would 
have  spoken  to  me.  And  because  he  did  not  speak 
to  you,  you  think  he  was  not  on  the  bench  ?  I 
don't  think  he  was.  JN'ow,  as  this  negro  came 
do'nn  stairs,  1  understand  you  did  hear  some  excla- 
mations behind  you,  of  some  tort,  "there  c<imes 
the  rascal,"  or  something  to  that  amount?  Yes, 
sir.  Uow  many  voices  did  you  hear  that  from  ? 
Perhaps  a  cuuplc,  or  it  might  have  been  the  same 
one.  Did  you  hear  any  body  say  '"rally  boys?  " 
No,  sir,  I  never  heard  that  expression.  Did  you 
hear  any  body  say  here  be  comes?  Not  that  1  re- 
member, it  may  have  been  used  ;  I  ihink  1  heaid 
the  words  used  "here  he, is  "  but  I  never  paid  any 
aitention  to  it.    Cut  you  heard  some  esclamation 
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of  that  sort,  indcating  that  tbf  negro  was  about  to 
come  dowD,  or  waa  there?  Yts,  sir.  Yuu  can't 
liretend  to  use  the  exact  woids,  simply  "here 
comes  the  rascal,"  or  "there  he  comes,"  ut  "here 
lie  is,"  or  soaietliinj:^  of  that  sort?  My  eyes  were  I 
on  the  police  and  the  prisouer.  And  your  alten-  ] 
lion  wa-i  fibsorbfd  for  the  timebciQg?  Yes,  sir.  | 
When  this  lady  pHss»d  tbroujfh  the  crowd  just  be-  I 
fore  that,  how  many  do  you  suppose  were  in  the 
crowd;  you  say  il)ere  were  about  fifty  in  the] 
uiarl£i.-t  house  when  you  got  there,  how  mauy 
do  you  think  there  were  there  when 
she  came  down  stairs?  Filty  or  sixty  I  Would 
estimate  the  number,  there  was  a  huf^cr  crowd 
outside.  On  the  east  front  of  the  market  house? 
Yes,  .«ir,  east  and  south  east.  Around  that  cor- 
ner? Ves,  sir.  There  was  a  larj^cr  crowd  out- 
side of  the  market  house,  when  the  ladies  came 
down,  than  there  was  inside  of  the  market  house? 
Yes,  sir.  Did  the  crowd  <:ro\v  less  or  greater 
from  the  time  you  first  went  to  the  market  house, 
to  the  time  he  was  killed?  It  was  larger  about 
the  time  he  was  killed,  there  were  a  great  many 
colored  people  there  then.  There  were  more 
colored  people  you  think  than  white?  There 
was  as  many  I  ehould  think.  Was  that  the  case, 
when  you  first  got  to  the  market  house  ?  I  didn't 
notice'then,  outside  particularly.  Up  to  the  time 
that  Arehy  came  down  the  steps,  had  you  seen 
anybody  with  any  weapon  that  day  ?  No,  sir, 
1  dout  think  I  seen  any.  Had  you  seen  no  one  in 
that  crowd  witli  a  belt,  that  looked  as  if  he  had 
a  weapon,  attached  to  it— no  knife?  I  seen 
Monk  with  a  knife— I  seen  no  belt.  What  was 
Monk  doing  with  a  knife  ?  He  said  if  lie  was  al- 
lowed he  would  fix  him,  or  something  to  that 
amount.  Who  was  he  talking  to  ?  Nixon,  as 
soon  as  Nixon  took  hold  of  "him  he  stopped. 
Was  that  before  the  man  came  down  stairs  ?  No 
sir.  I  am  talking  about  before  the  negro  came 
down  stairs,  and  you  were  standing  xiuderneath. 
No,  sir  I  never  seen  any  knife.  And  you  never 
6aw  any  weapon  in  the  hands  of  any  one,  until 
after  he  came  down?  No,  sir.  Sec  Tom  Powers 
have  a  knife?  No,  sir.  You  didn't  see  what  be- 
came of  Tom  Powers,  after  he  came  from  the  car- 
riage? I  didn't,  sir.  Just  before  they  were 
bringing  the  man  down  stairs  you  say  you  heard 
some  voices  behind  you  discussing  the  question, 
and  some  said  he  ought  to  be  punished,  and  some 
men  in  the  crowd  said  he  deserved  death,  without 
a  trial — but  some  of  them  said  v.'hat  ?  I  said  he 
may  deserve  death  but  while  he  was  in  the  hands 
of  the  law  it  ought  to  take  its  course,  and  Jim 
Nixon  he  agreed  with  me,  or  rather  spoke  at  the 
same  time,  whether  he  uotir cd  my  remark  or  not 
I  could  not  say,  Who  was  that  used  the  other 
expression?  I  can't  tell,  it  was  in  my  rear. 
Did  you  turn  around  and  speak  back  to  them,  to 
say  you  differed^with  them,  in  the  opinion  ?  I  ad- 
dressed my  conversation  more  to  the  crowd. 
Was  Jim  Nixon  near  you  at  that  time  ?  Yes,  sir, 
because  when  he  commenced  tajking  I  knew  his 
voice,  and  I  turned  back.  Then  you  did  turn 
back  towards  where  the  voice  came  from  ?  Yes, 
sir,  but  these  other  persons  was  in  the  crowd,  and 
1  did  not  see  him.  Did  you  recognize  the  first 
voice  you  heard  ?  No,  sir."  Could  you  tell  whose 
it  was;  didn't  you  think  it  was  Sam  Phillips  ? 
No,  sir,  I  could  not  swear  positively.  Didn't  yon 
hear  anybody  say  like  that  man  that  first  spoke, 
was  not  there  a  difference  of  opinion  expressed. 
or  not,  some  saying  one  way  and  some  another? 
Perhaps  there  was  some  who  agreed  with  the  man 
who  spoke  first— I  didn't  pay  any  attention. 
And  you  only  heard  yourself  and  Nixon  reply  to 
this  mau  ?  Yes,  sir.  You  know  Tom  Powers 
don't  you  ?  I  know  him  very  well.  You  say 
there  is  no  relationship  betM'een  you  and  him? 


Not  that  I  know  of.  You  say  Hardie  came 
down  in  front  of  the  negro?  Yes,  sir.  You 
are  certain  about  tliat?  I  am  pretty  certain 
about  that  ?  Did  he  come  out  of  the  door  first, 
and  get  in  front,  or  did  he  get  in  front  of  thenl 
after  they  hud  all  got  outside  of  the  door  ?  I  no- 
ticed him  in  front,  as  he  was  coming  out  of  the 
door.  Didn't  you  see  Hardie  come  out  and  shut 
the  door,  and  walk  down,  two  or  three  steps,  and 
look  around  to  sec  if  everything  was  quiet?  I 
couldn't  say  positive,  sir.  But  you  recollect  see- 
ing Hardie  when  he  was  coming.down,  in  front  of 
the  prisoner,  and  Weinyss  waa  upon  his  right 
hand,  and  Faircloth  ou  his  left?  Yes,  sir.  Were 
there  any  other  police  there  beside  Weinyss  iind. 
Fairclotii  and  Hardie?  I  could  not  say  i)o§itive; 
I  noticed  Faircloth,  I  know  him  very  well.-  You 
say  nothing  was  done  at  all  to  the  prisoner  until 
became  down  stairs?  No,  sir.  And  the  only 
expression  J  ou  heard  was  the  one  behind  you? 
Yes,  sir,  "there  comes  the  rascal."  Did  you 
hear  that  when  he  was  on  the  steps?  I  could  not 
say  positive.  You  saw  no  assault  made  on  him. 
on  the  steps  at  all?  No,  sir.  How  many  steps 
dees  it  take  to  go  from  the  foot  of  the  steps  to 
the  arch  where  he  turned  out  of .«"  To  the  front 
of  the  arch?  No,  where  did  he  go  out  of  the 
arch,  close  to  the  side  on  his  right?  Yes,  sir,  I 
suppose  it  was  about  six  or  seven  steps.  During 
the  time  he  was  passing  the  six  or  seven  steps, 
were  you  standing  near  Becky  Ben's  stall?  Yes, 
sir.  Was  Tolar  there  ?  Yes,  sir.  You  are  cer- 
tain? Yes,  sir.  You  saw  him  then  and  there? 
Yes,  sir.  You  saw  Lutterloh  then  and  there  ? 
Yes,  sir.  And  Lcggett  ?  I  seen  Leggctt  about 
that  time,  I  wont  be  ])ositive  whether  I  saw  him 
at  that  moment  or  not.  Did  a  ousee  John  Maults- 
by  at  that  time?  No,  sir.  Did  you  see  Tom 
Powers  at  that  time?  Not  at  that  time.  Did 
you  see  Tom  Powers  between  the  time  the  negro 
got  to  the  foot  of  the  steps,  and  the  time 
the  negro  got  to  the  arch,  and  turned  out? 
I  seen  Tom  Powers  as  he  got  in  the  arch.  You 
saw  Tom  Powers  right  at  the  arch  by  him  ?  Yes, 
sir.  Didn't  you  see  Tom  Poweis  grab  at  him? 
He  made  a  motion  at  him.  With  which  hand 
sir?  I  don't  remember  sir.  He  said  "give  him 
to  me,  he  is  my  prisoner"  and  the  Sheriff  said 
'  go  away  Tom,'  and  Tom  desisted.  Did  you  see 
ilonk  then  ?  Yes,  sir.  Did  you  see  the  Sheriff 
catch  Tom  Powers,  by  his  wrist,  and  take  him, 
and  push  him  .away,  and  force  him  back  ?  No, 
sir.  Did  you  see  any  knife  in  Mr.  Power's  hand 
at  that  time?  No,  sir.  Did  you  see  Tom  Powers 
have  any  weapon  that  day,  at  any  time?  I  did 
not  sir.  Did  you  see  him  have  any  pistol  at  that 
time?  No,  sir.  You  can't  say  which  hand  he 
used  to  grab  him  with  ?  No,  sir.  Did  he  grasp 
at  the  prisoner  just  as  he  got  into  the  arch  ?  Yes, 
sir.  V\  as  Powers  outside  on  the  pavement  ?  He 
was  about  the  arch.  Suppose  the  arch  to  be, 
here,  on  my  right,  wasn't  he  standing  with  his 
back  right  against  the  pillar?  I  can't  say,  I 
think  though,  probably  he  was  inside.  Did  you 
see  him  make  this  grab?  Yes,  sir.  And  you 
heard  Sheriff  Hardie  tell  him  to  aesist?  Yes, 
sir.  Didn't  you  hear  him  say  "by  God  he  is 
mine,"  didn't  you  hear  strong  expressions  used 
by  Tom  Poweis  ?  I  don't  remcnibcr  hearing  any 
strong  expressions.  Didn't  you  hear  Sheriff  Har- 
die make  use  of  a  strong  expression  ?  No  sir. 
Do  you  mean  the  Sheriff  said  "go  way  Tom,"  in 
a  gentle  tone?  He  always  speaks  emphatically, 
on  all  occasions,  he  speaks  plainly.  He  is  a  very 
decided  man.  Was  that  the  whole  conversation 
you  hoard  during  that  time?  If  anything  hap- 
pened before  that  I  didn't  know  it.  Andyousay 
that  man  immediately  desisted  when  Sheriff  Har- 
die spoke  ?    He  stepped   back.    Where   did  he 
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steoto?  He  stepped  back  out  of  the  way,  of 
the'Slici-ifr.  Where  did  steppinjr  back  throw 
him  from  the  inside  or  outside?  luside.  The 
Sheriff  had  Tiot  j;oiic  outside  oftliearch?  No, 
sir,  he  was  about  under  tlic  arch.  Don't  you 
think  the  Sherilfliad  turned  outside  of  the  ureli? 
I  dou't  think  he  liad.  So  he  liad  to  turn  back  to 
interrupt  this  nuin  who  was  iuterruptingtlie  pris- 
oner? I  don't  think  the  Sheriff  had  uot  outside. 
Do  you  think  he  turned  towards  tlie  man,  Tom 
Powers,  w)io  was  trying  to  grasp  the  prisoner? 
He  sort  of  turned  towards  him.  Then  was 
Sheriff  Hardie  in  front  of  Arcliy  or  behind  him, 
when  he  turned  towards  Tom"  Powers  at  tliat 
time  ?  Perliaps  lie  may  have  turned  towards  him. 
Sheriff  Hardie  stood  still  until  Archy  passed  in 
front  of  him,  and  there  Sheriff  Hardie  kept  be- 
hind him  to  protect  hiin  in  the  rear.  1  dou't  re- 
member seeing  Sheriff  Hardie  in  the  rear,  at  that 
time ;  don't  you  remember  he  came  down  in  frout 
of  him,  and  wheii  this  assault  waB  made  on  him 
he  jerked  back  to  stoji  the  uuui  who  made  the 
assault,  and  from  that  time  he  was  in  his  rear; 
dou't  you  remember  that?  1  could  not  say  dis- 
tinctly, I  just  remember  his  telling  the  crowd  to 
standbaek  a  little  and  let  the  man  alone.  When 
did  he  say  that  ?  Just  as  he  got  outside  of  the 
arch?  You  say  Tom  Powers  desisted  from  ma- 
king this  assault  after  the  Sheriff  spoke  to  him  ? 
i'es,  sir.  You  didn't  see  him  take  hold  of  his 
wrist?  No,  sir.  You  didn't  see  the  Sheriff  grab 
as  if  he  was  grabbing  at  anything?  No,  sir. 
But  you  heard  the  Sheriff  say,  in  emphatic  tone, 
simply  "Tom,  go  away  from  here  and  let  him 
alone  ?"  To  the  best  "of  my  belief  that  is  all. 
And  Tom  immediately  desisted  and  stepped 
hack  ?  Yes,  sir.  You  didn't  see  anything  of 
Monk  at  that  time?  I  think  it  was  about  that 
time  I  saw  Monk  with  a  knife.  Had  the  piis- 
oner  got  outside  of  the  market  house  before  you 
saw  Monk  with  a  knife?  No,  sir.  The  prisoner 
Avas  still  in  the  market  house  between  the  foot  of 
the  steps  and  the  arch  ?  Yes,  sir.  And  you  saw 
Monk  with  a  knife,  was  that  about  the  time  you 
saw  Powers  grabbing  at  him  ?  It  was  not  far  fi'om 
that  time.  Was  it  the  same  movement  or  not  ? 
JSo,  sir.  Was  it  a  moment  before  or  after?  I 
can't  remember  about  that.  The  things  are  in 
very  close  association  in  your  mind?  Tolerably 
close.  What  was  Monk  doing  with  that  knife? 
WhenI  seen  him  he  had  it  in  his  hand  ;  he 
said  if  he  had  the  fellow  in  his  power  he 
•would  fix  him.  He  was  standing  right  still 
was  he?  He  was  there  ctanding  still  or  chang- 
ing his  position,  he  was  not  rearing.  He  was 
perfectly  quiet?  I  dou't  say  he  was  perfect- 
ly quiet.  But  he  was  not  trying  to  get 
at  him  ?  No,  sir.  He  was  not  pressing|on  him  ? 
No,  sir.  How  was  he  holding  the  knife?  I  can't 
say.  I  want  to  know  if  he  had  it  in  his  grasp  ? 
I  can't  say,  he  had  it  in  his  hand  though.  Was 
it  au  open  knife  ?  Yes,  sir.  What  sort  of  a 
knife?  A  eommou  knife,  a  common  pocket 
knife.  What  do  you  call  a  common  knife  ?  The 
blade  was  about  three  inches.  Did  you  see  any 
more  of  Tom  Powers  after  that;  after  he  desisted 
and  the  sheriff  told  him  to  stop  ?  I  may  have 
seen  him  afterwards,  but  1  could  uot  say  posi- 
tive. You  don't  know  what  became  of  him  ?  No, 
sir.  You  moved  on  the  pavement  then  ?  Yes, 
sir.  Directly  after  the  converiifitiou  between 
Hardie  and  Tom  Powers  ?  1  moved  out  directly 
alter  the  sheriff  took  the  negro  out.  This  hap- 
pened just  before  Archy  got  lo  the  arch?  Yes, 
sir.  And  just  after  the  slicrifl'  got  in  the  arch,  he 
spoke  to  the  people  ?  Just  after  he  got  a  little 
outside.  Arc  the  pavement  of  the  market  house 
and  the  pavement  of  the  street  the  same  level? 
Yes,  sir,      Had  he  stepped  through   the  arch? 


Yes,  sir.  Was  it  just  after  he  stepped  through 
the  arch  that  he  addressed  the  crowd  ?  Yes,  sir. 
What  did  he  say  ?  He  just  said  very  emphatical- 
ly that  the  prisoner  was  in  his  possession,  and  he 
would  protect  him,  or  something  of  that  sort. 
Was  any  one  ti-ying  to  got  at  the  prisoner  at  that 
time  ?  No,  sir.  What  was  the  occasion  of  this 
speech?  Because  of  the  other  attem])t.  You 
think  this  efi'ort  of  Tom  Powers  induced  him  to 
speak  to  the  crowd  ?  I  suppose  he  intended  it 
as  a  warning  to  the  people.  Did  you  see  any 
signs  of  the  people  making  a  rush  at  the  negro  at 
that  time  ?  No,  sir.  But  the  sheriff  without  any 
such  signs  told  the  crowd  he  was  going  to  do  his 
duty  and  the  nuui  was  in  his  ])OSsi'ssion  ?  Yes, 
sir  ;  the  only  signs  I  seen  was  the  colored  people 
talking  together  in  an  excited  manner.  Didn't 
he  speak  to  those  colored  men  ?  No,  sir,  he  spoke 
to  the  crowd ;  it  was  a  general  address  to  the 
crowd  1  judged.  How  near  Avas  the  sheriff  to 
the  pi'isoner  ?  AVhen  he  spoke  to  the  crowd-  he 
was  very  near  him.  Right  at  him?  Yes,  sir;  I 
cant  remember  whether  he  was  in  front  or  rear. 
Were  the  policemen  around  the  prisoner?  The 
Xiolicemen  were  still  at  him.  Did  you  see  any 
policemen  with  clubs  at  that  time?  I  won't 
say  positive.  Were  you  inside  of  the  mar- 
ket house  when  the  Sheriff  made  his  little  spefich 
to  the  people  ?  Ho  made  that  after  he  got  out. 
SVhere  were  you  ?  I  was  abciuc  the  centre  of  the 
arch  at  that  time,  and  pei  haps  a  little  out.  You 
were  just  moving  out  ?  Yes,  i^ir.  Was  the  whole 
crowd  in  motion  ?  Yes,  sir,  and  Cupt.  Tolar  and 
myself  stopped  on  the  pavemeiit,  in  the  centre  of 
the  Biaiu  arch,  and  the  crowd  rushed  between  us 
and  the  prisoner.  WhenSheiiff  H'.rdie  made 
this  speech  to  the  people,  was  he  right  among  the 
people— were  they  light  up  against  him — or  were 
thry  clearing  out  of  the  way  ;  he  had  to  get  them 
out  of  the  way  to  get  along,  didn't  he?  Yes,  sir. 
When  he  made  this  speech,  I  want  to  knoiv  wheth- 
er he  had  a  clear  space  around  him,  between  him 
and  tbe  crowd  he  was  talking  to?  I  could  uot 
say.  Didn't  you  see  him  ?  Yes,  sir,  I  saw  him. 
Didn't  you  see  the  crowd?  The  crowd  was  all 
around.  Warn't  the  crowd  right  up  against  him? 
I  should  judge  they  were.  Were  they  not  as  near 
him  as  they  could  get?  I  don't  know  whether 
they  were  pressintr  right  against  him.  ]Jo  you 
say  they  were  not?  I  say  I  don't  know  W'hether 
they  M'ere  or  net.  Were  they  close  enough  lo  press 
if  they  pleased.''  If  they  pleased  they  were.  He 
was  right  in  the  midst  of  the  crowd  when  he  made 
this  address  ?  Yes,  sir.  You  passed  out  and 
stood  in  the  centre  of  the  pavement?  About  op- 
pofite  the  centie  arch,  in  the  centre  of  the  pave- 
ment. And  Capt.  Tolar  was  standing  by  you  ? 
Yes,  sir.  On  your  right  or  left  ?  If  I  remember 
right  he  was  on  my  right.  Try  and  remember  it 
rightly ;  you  have  been  back  to  locate  tbe  posi- 
tions? I  was  somewtiat  to  his  rear  and  I  think  to 
his  left.  A  little  to  his  rear  and  left  then  ?  Yes, 
.«ir.  So  he  was  to  your  front  and  right?  Not 
much  to  my  hont.  "  Now,  wh.it  had  become  of 
Leggett  at  that  time?  Leggett  was  near  us. 
How  do  you  know?  I  know  it  because  I  seen 
him  very  near  us,  I  think  he  was  near  me,  per- 
haps he"was  little  further  to  the  rear,  and  perhaps 
a  little  further  to  my  right,  I  heard  his  voice. 
His  voice  is  peculiar.  You  don't  remember  see- 
imr  him  ?  I  noticed  seeing  him  at  different  times 
in'the  crowd,  but  1  could  uot  say  at  that  time. 
Where  w.is  Kalph  Lutterloh  at  that  time,  when 
vou  got  out  side  on  the  pavement,  and  took  your 
station  ?  Since  I  have  been  to  the  market  house 
and  took  a  view  of  where  we  stood,  I  think  he 
was,  a  little  to  my  left,  ami  rather  to  my  front. 
You  think  Capt.  Tolar  was  a  little  to  your  right 
and  front  ?    Yes,  sir.    And  Lutterloh  a  little  tu 
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your  left  and  front?    Yes,    sir.    So   that   vou 
stood,  as  it  were,  ahnost  between  the  two?    Yes, 
sir.     And  Lej^gett,  you   can't  s;iy  wliurc  lie  was? 
No,   sir,  one  "circumstance  made  me  remember 
where  Lutterloh  was,  when  Phillips  stepped  back 
lie  stepped  back  by  Lutterloh.     You  remember 
where  Lutterloh  Avas  standing:  then?    Yes,  sir, 
because  1  noticed  Phillips  as 'he  stepped  back. 
Well  sir,  after  you  ;iot   outside,  how  louij  was  it 
before  the  nei^ro  was  shot,  could  you  have  coun- 
ted a  hundred  ?    No,  sir.     You  don't  think  you 
could?    No,  sir,  they  walk(ul  on   slow,  and  he 
tried  to  break  loose  and  come  down,  and  while 
he  was  down.     Who  was  by  him  then  ?    I  could 
uot  see,  because  there  was  such  a  crowd  between 
lis.  Didn't  you  see  the  sherilf  knock  him  down, 
to  prevent  him  from  fretting  loose  ?    No,    sir. 
Didn't  you  see  him  catch  him  in  the  front  of  the 
comforter.    1  seen  the  policemen  holding  him, 
of  course  trying  to  kec))  him  troni  getting'  av.ay. 
and  he  went  down.     Didn't  you  see  one  ot  the 
policemen  catch  at  the  long  comforter  he  had,  in 
front?    No,  sir.     Do  you  remember  he  had  on  a 
comforter  that  day  ?    I  don't  remember  now  sir. 
You  think  he  was  jerked  dowu  ?    He  went  down, 
I  don't   know    whether   he    was   jerked    dowu 
or  not.    You  think  he  was  trying  to  escape,  and 
and  the  police  threw  him  down   to  jirevent  him  ? 
He  was  trying  to  escape.      And  the  police,  in 
their  struggle  to  hold  him  caused  liiin  to  go 
down  ?    Yes,  sir.     Now  at  the  time  he  was  trying 
to  escape,  was  not  some  one  trying  to  take  his 
life  that  3'ou  saw  ?    No,  sir.    You  didn't  see  any 
body  rushing  upon  him?     No,  sir.      The  crowd 
was  perfectly  (J uiet?    It  was  not  perfectly  (jniet, 
because  they  were  moving.     They  were  not  pres- 
sing towards  this  man  ?    They  were  not  pressing 
on  Lim  that  I  saw.      You  swear  positively  they 
were  not  pressing  on  him,  because  you  were  there 
and  could  see  him.    I  could  not  see  him  when  he 
was  dowu.    When  he  went  down  I  want  to  know 
what  was  done  in  the  crowd  that  was  around  him, 
if  there  was  nobody  to  get  at  him  ?    I  did  not  see 
him.    You  didn't  see  any  pressure  on  lum  at  all  y 
No,  sir.    l''ou  didn't  see  the  policemen  use  their 
clubs  ?    No,  sir.    Didn't  you  hear  the  Sherifl'tell 
the  men  to  use  their  clubs  ?    I  remember  hearing 
one  policeman  tell  the  men  on  his  right  to  stand 
back  out  of  the  way,  and  if  they  didn't,  he  would 
use  his  club.     Was  that  just  before  the  negro  fell  ? 
About  the  time  the  uegro  fell ;  it  w;is  near  that 
time,  but  whether  it  was  before  or  afterwards  I 
could  not  say  positively.      But  at  the  time  you 
saw  him  try  to  escape,  you  don't  think  there  was 
anything  said?      No,  sir.      You  didu't  see  any 
danger  from  it?      No,  sir.      He  was  not  in  any 
danger  from  the  crowd?     No,  sir.     Y''ou  saw  no 
clubs  used?    No  sir.    Did  you  hear  a  blow  struck? 
No,  sir.      Did  you  see  a  knife  fall  out  of  a  man's 
hand,  and  hear  it  clash  on  the  pavement  ?      No, 
sir.      Did  you    see   nobody    pick   up    a    knife 
that  had  fallen  on    the  pavement?       No,   sir. 
Did  you  hear  any  exclamation  of  "  kill  him,  kill 
him"  that  day,  from  any  quarter?    I  heard  some 
halloing.      Where  was  the  halloing?      It    was 
to  my  left,  several  voices,   but  my  being  back,  I 
Kcver  made  out  what  they  were  saying.     What 
was  to  prevent  you,  you  say  it  was  a  quiet  crowd  ? 
My  attention  at  that  time  was  directed  to  the 
prisoner  and  the  policemen,  my  whole  mind  was 
on  that.     Your  whole  mind  being  on  that,  'yon 
didn't  see  that  there  was  any  danger  of  an  asjVult, 
and  you  didn't  see  them  use  their  clubs^t'all? 
No,  sir.     You  saw  no  pressure  on  the  policeman  'i 
No,  sir.    You  saw  no  necessity  of  their  using 
their  clubs?    No,  sir,  only  this  one  policeman, 
and!  judged  some  of  the  crowd  pressed  against 
bim.    That  is  the  only  sign  you  saw  of  anything 
like  an  attempt  to  get  at  the  negro?    I  didu't 


think  that  was  an  attempt  to  get  at  the  negro. 
You  arc  certain  there  was  not  any  attempt  at  the 
time  be  was   ti'ying  to  escajjc  ?    Yes,   sir.     You 
didn't  see  anyljody  strike  at  him  with  a  knife  at 
that  time?   "No,    sir.     When  was  this  cry  you 
heard,  that  you  can't  tell  what  the  woitls  were? 
was  it   before  he  attempted  to  escape  or  after- 
wards?   I  could  not  give  the  exact  time.    AVhat 
was  the  exclamation  you  heard  ?    Some  persons 
hollowed  out  as  near  as  I  can  remember,   "  lix 
him,"  or  something  like  that.     You  can't  swear 
what  the  exact  words  were?    No,  sir.     Is  that 
the  oidy  exclamation  you  heard,  you  swear  you 
heard  no  one  say  kill  him,  kill  hitn?    I  dont  re- 
member now  of  hearing  the  word,  "kill  him," 
I  may  have  heard  it,    but  I   don't  remember  it 
now{  the  crowd  was  confused,  men  were  talking 
every  one  was  talking  to  somebody  at  the  time 
and  some  word  was  used,  it  was  either  kill  him, 
or  suraething  to  that  amount.    Some  expression 
of  that  effect  was  used,  before  he  was  shot  ?    Yes, 
sir.     Did  you  hear  some  one  say  "he  will  get 
.away,  kill  him  ?"     I  heard  the  remarks  that  he 
was    trying  to  get  away  ?    Didn't  you  hear  sev- 
eral cry  out  that  ?    Perhaps  I  did.     You  didn't  sec 
the  assault  made  on  him  then,  till  the  pistol  was 
hred,  except  the  one  in  the  arch,  when  he  was 
coming  out  ?    No,   sir.     Almost  as  soon  as  he 
straightened  after  he  fell  he  was  shot  ?    In  a  very 
little  time,     was  not  it  immediately?  Yes,  sir, 
you  may   say  immediately.     Now  at  that  time 
you  were  standing  at  the  point  where  you  ftrsl 
stopped  on  the  pavement,   when  you  went  out? 
Y''es,  sir,  I  didu't  change  my  position  at  all,  more 
than  move  a  little.    And  the  other   gentlemen 
were  standing  there  relatively,  as  you  described 
them  ?    \''es,  sir,  Tolar  was  to  ray  right  and  front, 
to  the    best    of  my  knowledge.    Y'ou  saw  liim 
there?  Yes,  sir,  aud  Lutterloli  was  tomy  left  and 
front,   to  the  best  of  my  knowledge.     You  are 
certain  that  they  were  in  the  same  group  with 
you,   and  Leggett  also?    Yes,  sir.    In  this  crowd 
you  could  not  be  certain  what  auj-body  said,  at 
a  little  distance  from  you,  but  you  know  these 
gentlemen  were  near  yon  ?    Yes  sir.     While  you 
were  standing  in  that  position  you  saw  a  pistol, 
could  you  see  Archy  ?    AVhen  he  was  raising  I 
seen  him,  his  head  and  shoulders.    And  you  saw 
a  pistol   jirotruding   towards    him?    Yes,    sir, 
There  was  perhaps  fifteen   or  twenty  heads  be- 
tween me  and  where  the  pistol  was.    What  sort 
of  a  pistol  was  it?    I  only  seen  the  barrel.    How 
long  was    the    barrel  ?    \  only    saw    a  portion, 
about  two  or  three  inches.    Tliat  was  all  you 
saw  of  that  pistol?    Yes,  sir.     What  prevented 
you  from  seeing  the  rest?    The  crowd  sir,  the 
reason  I  seen  it  at  the  time  it  was  shot  there  was  a 
little  opening,  the  persons  seemed  to  move  their 
heads.  Did  you  see  it  before  it  fired  ?  At  the  mo- 
ment of  my  seeing  it,  it  fired.    Which  end  of  the 
barrel  was  it  you  saw,  the  end  towards  the  stock 
or  the  end  towards  the  muzzle?  The  end  towards 
the  muzzle  sir.    Did  you    see    the  very  muzzle  ? 
Yes,  sir,  I  seen  the  end  of  the  muzzle.    About  three 
inches  of  it?    I  would  not  say  the  exact  distance. 
You  didn't  see  the  whole  pistol,  only  the  end  of  it? 
No,  sir.      How  high   was   it  elevated    above  the 
shoulders  of  the  crowd  ?    To  the  best  of  my  knowl- 
edge it  would  be  about  the  shouldersof  the  crowd, 
I  should   think,  because   the   heads  of  the  persons 
hid  it  from  my  view.     Didn't  you  see  more  pistols 
in  the  crowd  at  that  time  ?    Yes,  sir.     Whose  did 
you  see?      I  went  to  the  plac?  wnd  tried  to  bring 
my  mind   to  where  these  pistols  were,  to  see  if  1 
could  possibly  bring   to  my  mind  who  it  was  that 
had  them  ;  I   went  to  the  market   house  and  took 
my  position  as  I  was  standing  as  near  as  I  could  ;  I 
knew  I  would  be  summoned  as  a  witness,  and  as  I 
stood  there  I  took  every  thing  in  view  ;  things  1 
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could  not  remember  on  tbe  inquest  trial,  because 
I  was  so  hurried  up  there,  and  I  was  never  inside 
of  a  Court  House  half  c  dozen  times  before  in  my 
life ;  and  I  went  and  stood  as  near  as  I  could  to 
where  I  was  standing.  What  did  you  recollect 
when  Tou  went  there  about  these  pistols,  you  said 
upon  the  coroner's  inquest  you  saw  four  pistols, 
where  were  they  ?  They  were  scattered  about  in 
the  crowd  mostly  in  front  of  me.  Who  had  them  ? 
The  only  person  I  can  remember,  I  hare  tried  my 
best  to  remember,  but  the  only  person  that  I  can 
remember  with  a  pistol  that  day  in  bis  hand,  was 
Samuel  A.  Phillips.  Is  that  one  of  the  four  you 
spoke  of  before  the  coroner's  inquest?  Yes,  sir. 
You  never  told  any  thin^  about  your  seeing  Mr. 
Phillips  so  closely  connected  with  this  matter  be- 
fore the  coroner's  inquest  ?  No,  sir,  I  went  after- 
wards and  brought  to  mind  every  person  that  was 
standing  bj'  me.  But  you  remember  you  saw  four 
pistols  at  tliat  time,  but  you  don't  remember  as  I 
understand  you,  any  thing  about  having  seen  Mr. 
Phillips  in  soch  close  connection  with  the  pi?tol  ? 
No,  sir,  until  after  the  circumstance  brought  him 
to  my  niind.  You  were  sworn  upon  that  occasion  ? 
Yes,  sir,  and  I  said  what  I  kaevy,  to  the  best  of  my 
knowledge  and  belief.  You  ■V7ere  sworn  to  tell  the 
whole  truth  that  day,  and  you  mentioned  nothing 
about  this  matter  about  Phillips  ?  No,  sir,  for  I 
was  bewildered  at  that  time,  I  had  never  been  a 
witness  before.  Your  testimony  at  that  time  did 
not  implicate  Mr.  Phillips  in  any  shape,  form  or 
"way  ?  No,  sir.  Now,  sir,  when  did  you  first  give 
your  testimony,  afterwards  to  any  body — stating 
what  you  were  going  to  relate  here,  when  did  you 
tell  Mr.  Fuller?  I  said  to  him  \7hat  I  had  seen. 
When,  before  you  were  summoned  as  a  wiiness 
here  at  all?  Yes,  sir.  Before  Mr.  Fuller,  came 
up  to  attend  the  trial?  Ho  had  been  up  here  I 
think  and  came  back.  That  was  the  flrsi  time  you 
spoke  to  him  about  it  ?  Yes,  sir.  Did  you  "tell 
him,  upon  that  first  narration,  upon  yoar  part, 
anything  about  Mr.  Sam.  Phillips,  about  your  sus- 
pecting that  he  had  something  to  do  with  this 
business?  1  think  that  was  the  first  time  I  spoke 
to  him  about  it.  Didn't  you  know  Sam.  Phillips 
■was  on  trial,  and  was  one  of  Mr.  Fuller's  clients, 
when  you  spoke  to  Mr.  Fuller  ?  I  will  tell  you 
what  conversation.  I  don't  want  to  know  the 
conversation?  I  am  not  positive  whether 
I  mentioned  PhilUi>s'  name  in  his  office  or  not, 
I  know  I  did  not  mention  it  to  him  yesterday, 
but  I  would  not  say  positive  whether  I  mention- 
ed it  to  them  or  not,  I  only  answered  his  ques 
tious.  And  you  don't  remember  to  have  used 
Mr.  Phillii>s'  name  at  all?  I  remember  distinctly 
using  Mr.  Phillips'  name  yesterday-.  I  have  no 
doubt  you  did,  and  that  is  the  first  time  you  re- 
collect to  have  used  it,  in  your  examination  with 
Mr.  Fuller  ?  I  conversed  with  Mr.  Fuller  before 
on  this  case.  But  you  never  mentioned  anything 
that  attached  special  suspicion  to  Sam  Phillips 
before  yesterday  ?  I  just  answered  his  questions. 
You  didn't  mention  it  before  the  coroner's  in- 
quest, you  didn't  mention  it  before  you  came  up 
berc,  while  Mr.  Phillips  was  Mr.  Fuller's  client, 
and  according  to  your  best  recollection  yester- 
day was  the  firet  time  you  told  him  anything 
about  Sam  Phillips  ?  Yes,  sir.  Did  you  think  it 
was  Sam  Phillips  all  along?  After  I  brought  my 
mind  to  bear  on  the  matter.  Not  very  long  af- 
terwards, about  the  time  I  heard  there  was  going 
to  be  a  trial  after  Capt.  Tolar  was  arrested,  I  went 
to  the  market  house,  I  had  been  to  the  market 
house  twice  for  that  purpose.  After  Capt.  Tolar 
was  arrested  you  went  there  twice?  Yes,  sir. 
Did  I  understand  you  to  say  you  were  a  very  in- 
timate friend  ot  Capt.  Tolar?  Yes,  sir.  That 
he  called  at  your  place  pretty  much  every  day  ? 
Yes,  sir.     Now  between  the  time  that  this  thing 


was  committed,  and  the  time  Capt.  Tolar  was  ar- 
rested, did  you  see  Capt.  Tolar  at  all;  did  ho 
call  like  he  used  to  call  ?  Yes,  sir,  no  change 
whatever.  He  just  came  about  every  day  and 
had  something  to  say  ?  Yes,  sir.  This  thing  was 
talked  aboutjsomctimcs,  I  suppose?  If  it  was  it 
w^as  a  mere  conversation,  I  can  give  the  sura  and 
substance  of  what  we  were  talking  about.  I 
didn't  call  for  the  conversation  ?  The  only  thing' 
he  said  was,  he  had  been  accused  of  it.  He  nev- 
er asked  you  to  go  to  the  market  house  and  re- 
fresh your  recollection  ?  No,  sir,  the  first  time 
I  went  of  my  own  accord.  Who  suggested  it  to 
you  afterwards?  Mr.  McRae,  a  lawyer,  came  to 
rne  and  said,  ""Ed.  if  1  was  in  your  place  I  would 
go  to  the  market  house  and  stand  there,  and 
bring  in  your  mind  everything  that  you  savv%  and 
refresh  yourself."  About  Phillips,  that  came  to 
my  mind  the  first  time  I  went  there,  and  I  kept 
it  to  myself  because  I  was  not  sworn  to  tell  it. 
The  only  conversation  touching  point  blank,  was 
the  conversation  Phillips  had  with  me  ;  Phillips 
came  to  my  store  one  night  about  nine  o'clock. 
I  don't  ask  you  Mr.  Phillip's  conversation,  you 
recollected  the  first  time  about  Phillips,  how  Avas 
it  yon  recollected  that  ?  As  I  told  you,  when  I 
came  to  think  over  this  matter  coolly  a  great 
many  things  were  brought  to  my  memory,  the 
situations  of  some  parties  I  was  uncertain  of,  and 
I  went  to  the  market  house  for  the  purpose  of 
refreshing  myself.  Did  you  go  alone?  Yes,  sir, 
I  did.  You  went  there  and  recalled  the  events 
as  you  have  related  them  here  ?  Yes,  sir.  How 
long  was  that  after  the  events  occurred  the  first 
time,  you  went  to  the  market  house  to  refresh 
yourself?  I  could  not  state  the  exact  time.  Wa& 
it  a  week  ?  Yes,  sir,  it  was  several  weeks.  It 
was  not  the  day  after,  nor  the  week  after  ?  No, 
sir.  After  Capt.  Tolar  was  arrested,  wasn't  it  ? 
Yes,  sir.  Certain?  I  don't  remember  what  time 
he  was  an-ested.  Was  it  immediately  after  that? 
Yes,  sir.  Now  you  saw  the  pistol,  or  the  barrel, 
to  your  left  and  front,  just  off  the  edge  of  the 
pavement — the  man  was  ofT  the  pavement  then, 
who  fired  ?  I  am  positive  the  fwrtion  of  the  pis- 
tol I  seen  was  held  by  a  man  off  the  pavement. 
You  say  the  pistol  barrel  appeared  to  be  about 
two  feet  off  from  the  head  of  Beebee?  About 
that  far,  a  short  distance  I  said,  I  could  not  say 
positive.  Very  close  to  his  head?  Yes,  sir. 
You  could  sec  Beebee's  head  and  the  end  of  the 
pistol  barrel  ?  Yes,  sir.  But  you  could  not  see 
back  of  that  little  piece  of  barrel  ?  I  was  some 
distance  back  ot  the  man.  You  can  tell  how  far 
the  pistol  barrel  was  from  his  head,  you  saw  his 
head  and  the  pistol  barrel  loo?  Yes,  sir.  Wa& 
there  anything  between  his  head  and  the  pistol 
baiTcl  in  your  view  ?  Yes,  sir.  So  you  saw  iu 
the  crowd  for  about  two  feet  ?  Yes,  sir.  Back 
of  that  point  towards  where  the  butt  of  the  pis- 
tol was,  you  could  not  see  ?  I  could  see  a  crowd 
standing,  and  that  was  all.  How  far  was  the  per- 
son from  you  who  was  holding  the  pistol  judging 
from  the  position  of  the  pistol  ?  I  should  judge 
about  eight  leet,  not  quite  eight.  It  was  eight 
feet  more  or  less  ?  Yes,  sir,  I  jud^e  he  was  that 
distance  where  the  pistol  was,  I  don't  know 
whether  he  was  leaning  over  or  standing  ereet ; 
for  that  reason  I  can't  say  positive.  Dropping  a 
perpcndicuhar  from  the  point  where  yon  saw  the 
pistol  barrel,  how  far  from  you  would  it  have 
struck  ?  About  eleven  feet  perhaps,  somewhere 
near  that.  IIow  far  was  Archy  from  yoa?  Archy 
was  near  about  that  far,  all  I  seen  was  the  end  of 
the  barrel.  Where  was  Lutterloh  at  the  time  you 
saw  that  piece  of  a  pistol ;  did  you  see  him  at  the 
time  you  saw  the  pistol  ?  I  didn't  see  him  the 
time  the  pistol  was  fired.  Did  you  sec  Mr.  Tolar 
nt  the  time  you  saw  the  pistol  ?    Capt.  Tolar  was 
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Btandini;  right  by  mc.  Was  Mr.  Luttcrlob  ?  He 
was  staiidiiij^  near  me,  but  I  didn't  see  him  at  the 
time  the  pistol  was  fired.  Did  3-011  sec  Capt. 
Tolar  at  the  iustant  the  pistol  went  off?  Yes,  sir. 
Who  did  you  turn  to  look  for  first,  or  did  you 
turn  to  look  for  citlicry  I  was  little  more  to  the 
rear  of  Capt.  Tolar  at  that  time  not  cxaetly  to  the 
■rear  side  and  side  of  him,  but  1  was  a  little  fur- 
ther back,  and  of  course  as  my  eyes  glanced  I  re- 
member having  seen  him,  I  runiomber  seeing 
Liim*morc  particularly  because  I  was  by  him.  I 
understand  you  to  say  Liittcrloh  wa,s  by  you  too; 
was  anybody  between  j'ou  and  Luttcrlob  V  I 
don't  think  there  was.  You  remember  one  man 
that  was  by  you  on  one  side,  why  not  remember 
the  man  ou  the  other  side  too ;  now  I  want  to 
know  if,  immediately  alter  the  pistol  fired,  you 
noticed  Luttcrloh  was  there?  I  was  looking 
in  the  direction  of  the  pistol  shot,  and 
about  that  time  Phillips  had  stepped  back. 
I  am  asking  you  where  Lutterloh  was,  as 
soon  as  you  withdrew  your  eyes  from  the  pis- 
tol ?  I  could  not  give  his  exact  position. 
Was  he  within  your  sight  lie  was  directly  after- 
wards, llow  do  yon  nica7i  directly  afterwards, 
before  you  could  have  counted  five  ?  Not  before 
I  could  have  counted  five.  When  was  the  first 
time  you  saw  Lutterloh  after  the  pistol  was  fired  ? 
I  would  not  say  positively,  oumy  oath,  what  time 
it  was;  it  was  a  very  short  time.  I  want  you  to 
say  as  near  as  you  can  come  to  it ;  you  kuow 
whether  something  else  transpired  between  the 
shooting  of  the  pistol  and  your  seeing  him,  don't 
you  say  Lutterloh  was  to  your  left,  and  front  ? 
He  was  directly  afterwards,  my  eyes  as  I  told  you 
were  not  in  that  direction.  But  you  saw  Tolar 
directly  afterwards  didn't  you?  Yes,  sir.  Did 
you  sec  Lutterloh  ts  soon  afterwards  as  you  saw 
Tolar?  No,  sir.  How  much  time  Avas  there  be- 
tween the  time  you  saw  Tolar,  and  the  time  you 
Lutterloh  ?  I  would  not  say  what  time,  for  I 
don't  kuow.  Did  I  undcrst;ind  you  to  say  you 
saw  him  immediately,  almost  after  the  firing? 
Yes,  sir,  I  don't  say  the  exact  time,  but  I  could 
not  help  seeing  him,  he  wag  standing  near  me. 

1  simply  want  to  know  how  long  it  was  before 
you  saw  him?  It  was  no  time  scarcely?  Are 
you  speaking  of  Tolar  or  Lxitterloli  ?  I  was 
speaking  of  seeing  Tolar  ?  You  saw  Tolar  imme- 
diately afterwards  ?  Yes,  sir.  Now,  when  did 
you  see  Lutterloh  ?  It  was  a  short  time  after- 
wards. A  short  time  is  very  indefinite.  I  don't 
care  about  venturing  on  a  time.  But  you  do  ven- 
ture to  say  you  saw  Tolar  immediatdy?  Yes, 
sir,  I  did.  Now  I  want  to  know  if  it  was  imme- 
diately that  you  saw  the  other  man.  Not  quite 
as  soon  as  I  saw  Tolar,  there  was  not  much  differ- 
ence. One  was  immediately  followed  by  seeing 
the  other?  I  could  not  say  his  exact  position  at 
that  time.  Your  impression  is  when  you  saw  him 
he  was  to  your  left  and  front  ?  Yes,  sir.  Was  he 
•between  you  and  the  point  where  you  saw  the 
pistol  fired,  I  mean  Lutterloh.  No,  sir.  Was  he 
nearer  to  the  point  than  you  were  ?  lie  may  have 
been  nearer  but  he  was  not  between  me  and  that 
point.  He  was  a  little  nearer  the  point  where 
the  pistol  was  fired,  than  you  were,  in  your  esti- 
mation? Yes,  sir.  Didn't  the  pistol  tire  from 
Ijchind  him  ?  1  could  not  say  positively  about 
that.  Can't  yon  say  positively  that  it  did  not, 
from  the  the  way  you  have  boon  speaking  ?  As  I 
told  you  when,  I  first  noticed  Lutterloh,  Phillips 
was  just  stepping  back  of  him,  and  Phillips  hav- 
ing a  pistol  in  his  hand  drawed  my  attention  to 
Lutterloh,  when  he  passed  him.  When  you  first 
saw  Lutterloh,  Phillips  was  in  front  of  Lntterloh? 

2  should  judge  so  for  he  was  stepping  back.  He 
was  in  the  very  act  of  passing  him  ?  Yes,  sir. 
Then  this  point  you  ;aw  the  pictol  fiic  was  near 


the  point  you  saw  Phillips  cam<;  from  ?  Yes.  sir. 
That  point  was  in  front  of  where  you  saw  Lutter- 
loh ?  I  can't  say  that,  for  at  the  very  instant  the 
Eistol  fired,  I  didn't  know  the  exact  position  cf 
utterloh,  Lntterloh  himself  may  have  changed 
bis  position  live  or  six  feet.  But  what  I  want  to 
know,  is,  and  I  try  to  make  myself  comprehen- 
ded, whether,  when  you  did  see  Lntterloh,  sup- 
posing him  to  have  occupied  the  same  posi- 
tion at  the  moment  the  iiistol  was  fired  ;  he 
was  behind  the  point  where  the  jjistol  fired,  or 
before  it;  supposing  Lutterloh  was  standing 
where  you  first  saw  him — was  tlie  jtistol  fired  be- 
fore his  face  or  behind  his  back  ?  I  could  not  say 
positive  to  that,  because  Lutterloh  may  have  shift- 
ed. And  yet  you  say  it  was  eight  or  eleven  feet 
to  youi  left  and  front,  but  you  can't  say  whether 
it  was  in  front  of  Lutterloh  or  behind  him  ;  I  am 
not  talking  about  when  the  pistol  fired  now;  I 
want  to  kuow  Avhethcr  the  position  in  which  the 
pistol  w;is  fired  was  before  or  behind  llie  position 
iu  which  you  saw  Lutterloh  afterwards?  I  should 
judge  when  I  seen  Lutterloh  the  pistol  was  fired 
in  front  of  him,  but  he  may  have  changed  his 
posit  ioa.  You  think  he  did  change  his  po- 
sition ?  I  should  judge  so  because  nearly  the 
whole  crowd  changed  their  position.  I  under- 
stand as  soon  as  the  pistol  fired  you  turned  suffi- 
cient to  know  that  Tolar  was  on  your  right,  you 
saw  him  ?  Yes,  sir.  And  almost  as  quick  as 
thought  after  that  you  saw  Lutterloh?  Not  al- 
most as  quick  as  thought.  Could  you  have  count- 
ed ten?  I  could  not  say  positive  as  to  that.  It 
was  a  while  afterwards?  Yes,  sir.  'NVas  not 
Phillips  further  from  you  than  Lutterloh  at  the 
time  you  saw  him  there?  They  were  about  to- 
gether at  that  time.  Wasn't  Lntterloh  between 
you  aud  him  as  he  stepped  back  ?  Rather,  I 
don't  kuow  which  one  stepiXKi  back,  him  or  Lut- 
terloh. Do  you  kuow  that  Lutterloh  did  Btei> 
back  ?  I  could  not  swear  positive  that  he  did. 
All  I  am  trying  to  find  out  is— first,  bow  U>ng  af- 
ter the  shooting  of  the  pistol  was  it  before  you 
saw  Lutterloh,  and  when  you  did  sec  him,  wheth- 
er the  spot  you  saw  him  in  was  iu  front  of  the 
point  or  spot  where  you  saw  the  pistol  fired  ?  I 
will  try  to  explain  as  nearly  as  I  can,  one  remark 
that  Lutterloh  made  tome  afterwards  made  me 
believe  that  he  had  been  frightened  at  something, 
aud  stepped  back.  "It  sounded  so  iu  my  ears,  I 
thought  it  was  shot  over  my  shoulders,  and  it 
scared  mc,"  or  something  to  that  amount,  and 
he  saw  he  thought  it  was  time  to  be  getting 
away,  for  that  reason  I  judged  he  was  frightened, 
and  stepped  back.  You  still  won't  answer  my 
question  I  ask  you  :  when  you  did  sec  Lutterloh, 
and  you  did  see  him,  after  the  pistol  was  fired, 
as  you  say,  I  ask  you  at  the  time  when  you  first 
saw  him,  after  the  pistol  was  fired,  was  the  spot 
in  which  you  saw  him,  with  respect  to  you  be- 
fore or  behind  the  spot  where  you  saw  the  pis- 
tol go  off;  I  think  I  have  told  you  my  meaning. 
As  I  told  you  just  now,  I  could  rot  say  positive, 
it  is-a  very  delicate  question,  and  I  want  to  say  as 
near  coiTeet  on  my  oath  as  possible.  Yon  can't 
say?  Not  positive.  Didn't  you  say  positively 
that  the  pistol  was  fired  from  eight  to  twelve  feet 
from  you  ?  Yes,  sir.  And  I  want  to  know  wheth- 
er the  spot  where  you  saw  the  pistol  was  nearer 
to  you  than  where  you  saw  Lutterloh  afterwards? 
Lutterloh  was  nearer  of  course.  Tlie  flash  of  the 
pistol  was  fTirtber  off  than  the  spot  where  you  af- 
terwards saw  Lutterloh  ?  Yes,  sir.  Which  was 
the  furthest  to  your  front,  the  spot  where  you 
saw  the  fiash  of  the  pistol,  or  the  spot  where  you 
first  saw  Lutterloh  ?  The  pistol  was  more  di- 
rectly in  my  front.  And  further  from  you?  Yes, 
sir,  what  would  change  the  distance  to  the  eye, 
cne  was  rather  to  my  kft   and  th-j  other  was 
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nearer  to  my  front.  And  you  think  Lutterloh 
was  rather  more  to  your  left  than  the  pistol.  I 
rather  think  so.  So  the  pistol  man  must  have 
been  to  Ids  rii^ht  and  tront ;  that  is  your  notion 
uboutit':"  1  don't  like  to  have  a  notion  about 
this  matter  unless  I  was  certain  of  it.  I  want 
you  to  be  certain  if  you  eanV  I  told  you  just 
now  I  seen  Lutterloh,  and  I  told  you  just  now 
that  the  pistol  flash  was  nearly  in  'front  of  me, 
and  further  off  than  Lutterloh.  Then  it  must 
have  beeu  to  the  front  of  Lutterloh,  if  he  was 
btandiug  where  you  saw  hiu).  V  It  may  have,  been 
1o  his  rear.  It  was  rtot  behind  his  back,  either 
ini^ht  or  left,  where  he  was  stai\ding  at.that  time? 
I  would  not  be  positive  about  it.  As  you  looked 
towards  Lutterloh,  you  saw  Phillips  step  back  V 
1  didn't  look  for  Lutterloh  when  I  looked  around. 
As  you  saw  Phillips  you  saw  Lutterloh  'i  About 
that  time,  it  was  a  mere  glance, ',what  I  was  look- 
ing at  was  the  pistol,  and  tlieu  Lutterloh  makirg 
the  remark  afterwards.  You  didn't  hear  that  re- 
marlc  on  the  spot  'i  No,  eir.  Was  it  before  Capt 
Tolar  left  that  you  heard  Lutterloh  make  that 
remark?  It  was  directly  afterwavds.  liow  long 
afterwards  ?  A  few  minutes.  He  said  he  thought 
he  was  shot?  No,  sir,  he  said  he  was  fright- 
ened, the  sound  of  it  was  just  like  the  pistol  \vas 
by  Ills  ear.  Did  he  put  his  hand  up  to  his  car  as 
lie  described  it.  He  pointed  to  his  ear,  when  he 
was  telling  me  about  it.  Which  ear  did  he  point 
to?  1  don't  remember  that;  these  details  I  can't 
remember  all  of  them.  I  should  think  you  might 
liit  upon  one  of  them  by  accident ;  well,  sir,  when 
you  did  see  jMr.  Phillips,  he  was  passing  by 
Lutterloh  stepping  back?  Yes,  sir.  Did  he  step 
bade  with  his  right  foot,  or  left  foot?  Ho  was 
nwiking  steps  back,  he  got  to  the  rear  of  Mr.  Lut- 
terlo.lL  Was  Lutterloh  on  his  right  or  left,  as 
he  passed  ?  To  tlie  best  of  my  impression  he 
was  on  Lutterloh's  left.  Was  any  body  bet^v'een 
you  and  Sara?  If  there  was  1  don't  remember; 
he  spoke  to  me  and  said,  "  Ed,  you  had  better 
look  at  ray  pistol,  and  see  whether  it  was  fired  or 
not."  Did  he  appear  to  be  excited  or  not?  He 
appeared  to  be  excited  some.  He  ajipeared  to 
show  some  signs  of  excitement  ?  Yes,  sir.  Wiiat, 
was  he  pale  ?  Somewhat.  Was  his  voice  trem- 
ulous ?  Yes,  sir.  Could  you  see  big  drops  of 
sweat  on  his  face?  I  don't  remember  about  tliat. 
You  think  lie  was  pale  and  his  voice  tremulous? 
Yes,  sir.  Didtheharul  tremble  that  he  had  the  pis- 
tol in  ?  When  he  spoke  to  me,  he  had  the  pis- 
tol in  both  hands.  Wliich  way  was  the  barrel 
pointed  ?  When  he  showed  it  to  me  it  was  right 
in  both  hands,  in  front  of  him.  As  soon  as  you 
tried  to  take  it,  he  put  it  back  ?  Yes,  sir.  Did 
it  strike  you  at  the  time  it  was  singular,  to  ask 
you  to  luok  at  the  pistol,  and  put  it  up?  I 
tliouglit  at  that  time  be  would  not  ask  me  to  look 
at  his  pistol,  unless  all  the  loads  were  in  it.  Did 
it  strdic  you  as  queer,  that  lie  took  it  awaj',  and 
put  it  behind  him?  I  thought  during  the  excite- 
ment, he  didn't  Icuow  what  he  was  doing.  Y'ou 
thought  that  when  you  testified  before  the  cor- 
oner's inquest  ?  As  I  said,  it  made  such  a  slight 
impression  on  my  mind,  the  circumstance  did 
not  strike  me  then.  I  had  no  idea  at  the  time 
tliat  any  barrel  was  slvot,  and  I  don't  know  now 
tliat  there  was.  He  may  have  thought  that  I 
didn't  want  to  sec  it,  by  my  not  reaching  mj' 
hand  out.  How  long  did  he  hold  it  there  ?  "  Just 
a  second.  You  moved  towards  liim?  Y'cs,  sir, 
but  I  didn't  reach  my  hand  (n\t.  Before  you 
moved  back  you  say  yon  saw  him  offer  it  to  some 
body  else?  Yes,  sir.  After  he  put  it  under  his 
coat  he  offered  it  again?  Yes,  sir,  but  he  didn't 
move  but  a  few  steps.  Who  was  that  he  uH'crcd 
It  to?  I  think  Li  I  am  not  mistuken  he  Kpoku 
aliuut  it  to  ji.'mphcv  of  hi;:';'    K'.udii'.ks;'.-    Tci;. 


sir,  but  whether  he  examined  the  pistol  or  not  1 
dont  know,  he  didn't  take  it  right  then.  That 
was  right  after  the  shooting  was  it  ?  Yes,  sir. 
It  was  all  done  in  a  few  minutes  ?  Yes,  sir,  any 
circumstance  like  that  affair,  a  minute  after  seems 
a  good  deal.  Your  impression  is  it  was  Kendricks 
that  he  was  showing  the  pistol  to  ?  He  had  his 
pistol  in  his  hand  some  space  of  time  before  be 
showed  it  to  Kendricks.  How  long  a  space  of 
time,  long  enough  to  load  it,  was  it  not,  secretly 
behind  hi'm  ?  Y'^es,  sir,  if  he  could  load  it  with- 
out taking  it  apart.  It  was  long  enough  to  reload 
one  barrel?  It  was  long  enough  for  a  man  to 
slip  in  a  cartridge  and  fix  it  all  right  ?  Yes,  sir. 
But  when  you  saw  him  after  offering  it  to  you, 
he  put  it  under  his  coat  behind,  and  the  next  you 
saw  of  him,  he  had  it  out  before  him.  Do  you 
say  between  these  times  was  long  enough  to  have 
loaded  one  barrel  ?  Yes,  si?,  if  he  could  have  put 
the  bullet  in,  without  taking  the  cylinder  out. 
He  would  have  had  time  to  have  cocked  it,  taken 
off  the  old  cap,  put  on  another  cap  and  put  in  a 
cartridge?  Yes,  sir,  just  as  he  put  it  behind 
Capt.  Tolar  made  some  remarks  to  me,  and  I 
turned.  What  was  the  remark  ?  It  was  someth- 
ing in  regard  to  Phillips  pistol  I  think.  He 
asked  me'what  that  was  Phillips^  was  asking  about 
and  at  that  time  iMr.  McDutHc  or  some  of  them 
was  talking,  and  i  said  to  Capt.  Tolar,  "  hush 
and  listen  to  what  the  Doctor  says."  Did  Capt. 
Tolar  go  off  after  that?  Capt.  Tolar  left,  but  I 
don't  know  exactly  where  he  went.  Do  you  re- 
member when  he  left?  I  don' tf  exactly,  after  a 
while  we  separated,  and  I  got  with  Mr.  Hall  and 
Lutterloh.  Hall  and  Lutterloh  and  you  got  to- 
gether? Y''es,  sir.  When  you  were  standing  in 
this  crowd,  from  first  to  last  was  any  of  the 
crowd  behind  you  ?  There  was  very  few  behind 
me.  When  you  came  out  on  the  market  house 
and  stood  on  the  pavement,  was  any  crowd  be- 
hind you  ?  There  was  some  crowd  come  in 
afterwards  from  behind.  I  want  to  know, 
when  the  pistol  flrcd,  whether  there  was 
any  particular  crowd  beliind  you?  Yes,  sir, 
a  portion  of  the  crowd.  Were  you  in  the  crowd, 
or  were  you  on  the  outside?  I  was  not  on  the 
extreme"  outside  edge,  but  very  near  it.  The 
mass  of  the  crowd  was  before  you  ?  Yes,  sir, 
most  of  it.  Didn't  you  hear  anybody  in  the 
crowd  shout  out  Capt.  Tolar  had  killed  him  ?  I 
heard  one  remark  that,  I  remember  now,  when 
Capt.  Tolar  fixed  his  shawl — some  person  had  run 
against  him,  and  pushed  up  his  shawl;  he  step- 
ped back  to  fix  his  shawl  on,  and  that  was  the 
time  I  seen  the  pistol  in  his  holster  and  some  lit- 
tle black  boy  about  seven  years  old,  he  said 
"there  is  a  pistol,  I  bet  that  i)istol  killed  him, 
I  bet  Capt  Tolar  killed  him."  That  was  all  you 
heard  of  that  sort?  I  noticed  Simmons  and  Arm- 
strong standing  to  my  left,  at  that  time  Simmons 
was  standing  there  quietly,  but  afterwards  made 
some  remark,  after  the  prisoner  was  dead,  Arm- 
strong was  standing  talking,  and  as  soon  a&  the 
pistol  fired  Armstrong  stepped  closer.  I  remem- 
ber him  because  he  is  a  person  if  anyone  sees  him 
they  will  be  apt  to  know  him  again.  Was  he 
standing  near  the  point  where  you  saw  the  pistol 
fired  when  you  saw  him  ?  lie  was  not  standing 
right  near  it.  How  far  oU  from  that  jjoint  was  be 
standing  when  you  saw  him  ?  I  suppose  he  was 
standing  as  l\ir  as  from  here  to  that  desk,  (sixteen 
feet.)  From  the  point  where  the  pistol  fired  ? 
No,  sir,  from  where  I  was,  How  far  from  the 
point  where  the  pistol  v/as  ?  About  as  iar  as 
from  here  to  the  desk  where  Mr.  Fuller  and  Mr. 
Phillips  arc,  (about  twelve  feet.)  Was  that  litUe 
buy  the  only, pciion  you  heard  say,  in  the  crowd 
that  day,  Capt.  Tolar  Jcillcd  him  ?  I  heard  John 
Arm,.Ucnt;   ;ind  ?i'.m  Tocmcr  aftcnvards  tnv  it. 
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Right  thon  nnd  tlicic  that  was  the  onl}'  one ? 
YcH,  sir.  Didn't  you  lieiir  other  persons  cry  out 
in  the  crowd  that  Cnnt.  Tolar  had  killed  himV 
Not  at  that  time.  What  do  you  mean  by  that 
lime?  After  the  tiling's  had  got  sort  of  quiet, 
then  I  beard  John  Armstrong  and  Sam  Toomer. 
I  mean  within  three  or  four  minutes  after  the 
pistol  was  shot,  that  boy  was  the  only  one  ?  Yes 
eir,  and  he  just  saw  the  pistol,  "  there"  say.^  he 
'"  is  a  pistol"  "that  killed  him,"  or  sonlCthinl,^ 
Now  sir,  you  say  you  did  not,  at  any  time  that 
day  see  any  one  leap  up  upon  that  bench,  and 
say  "look  out,"  or  anythini;  of  that  sort?  If  he 
did  I  don't  bring  it  to  my  rcuicrabrancc.  You 
don't  say  nobody  did  do  anything  of  that  sort? 
No,  sir.  And  I  understand  you  to  swear  most 
positively,  and  that  you  have  no  doubt  about  it 
and  never  have  had  a  doubt,  that  Capt.  Tolar  did 
not  lire  that  pistol  ?  I  don't  believe,  on  my  oath, 
that  Capt.  Tolar  killed  that  man.  You  saw  him 
"within  one  second  of  time,  from  the  time  the  pis- 
tol went  off?  Yes,  sir.  And  Capt.  Tolar  was 
immediately  at  your  right  hand  you  sw.ear.  lie 
was  to  my  right,  and  in  front.  You  could  put 
your  hand  on  him?  Yes,  sir.  And  the  pistol 
lired  to  your  left  and  front?  Rather  to  the  left 
and  front.  Was  not  Lutterloh,  at  the  time 
the  pistol  fired  about  three  feet  behind  Archy 
Beebec,  wasu't  he  way  up  in  front  of  that 
crowd  ?  I  can't  bring  to  my  mind  positively 
.about  the  distances.  Do  you  know  where 
Mr.  Lutterloh  was,  when  the  pistol  fired 
ftt  all ;  will  you  swear  positive  that  he  did  not 
shoot  the  pistol  ?  I  would  not  swear  positive  that 
lie  did  BOt.  Do  you  say  3/ou  swear  positire  that 
Tolar  did  not?  On  my  oath  I  said  I  was  standing 
by  Capt.  Tolar,  and  he  didn't  shoot  the  negro,  be- 
cause I  know  he  could  not  have  shot  him  without 
my  seeing  it.  Then  you  swear  positively  he  did 
not?  1  do  swear  to  the  best  of  my  knoMiedge  and 
belief  he  did  not.  Do  you  swear  positively  that 
Lutterloh  did  not  shoot  that  pistol  ;  can  youspeak 
as  positively  about  him  ?  That  is  a  question  1  don't 
hardly  know  how  to  answer ;  the  only  reason  I  can 
swear  about  Tolar  was  because  he  was  nearer  to  me. 
I  understand  you  to  say  yon  saw  Lutterloh  just 
before  and  just  after  the  firing  ?  Yes.  sir,  and  1 
know  Lutterloh  had  no  pistol  about  him  that  day. 
Was  not  it  possible  for  Lutterloh  to  have  got  off 
that  distance  from  you,  in  the  crowd,  and  fired 
that  pistol,  and  then  got  back  to  the  same  point  he 
was  before,  without  3'our  seeing  him  ;  it  seems  to 
Mie  you  have  on  indisposition  to  tell  mo  about 
Lutterloh  ?  I  have  no  indisposition  to  tell  you 
about  Lutterloh  ;  it  is  not  my  purpose  to  show  any 
indisposition,  but  1  can't,  on  my  oath,  tell  yon  the 
distance  he  was.  If  you  will  only  tell  me  how  long 
a  time  it  was  that  you  did  not  see  him,  I  can  form 
some  idea  ?  No  time,  hardly.  Arc  you  prepared 
to  say  he  was  not  three  feet  from  the  man  who  shot 
the  pistol  ?  I  am  prepared  to  say  that  Lutterloh 
did  not  shoot  him.  Didn't  he  go  up  a  heap  closer 
to  him  than  you  were  ;  was  not  he  about  three  feet 
behind  him,  right  close  up  among  the  verv  foremost 
of  the  crowd  ?  If  he  was  it  was  a  very  short  time, 
and  I  didn't  see  him  there.  He  was  not  standing 
there  at  all  ?  No,  sir,  he  was  not ;  it  must  have 
been  a  rush  np  and  back  again  very  quickly ;  I 
want  to  be  as  plain  as  I  can,  sir:  It  is  simply 
upon  that  point  that  it  seems  to  me  there  is  an 
avoidance  to  tell  where  Lutterloh  was?  As  I  told 
you,  there  was  but  a  short  time  it  was  I  did  not 
pee  him.  Was  he  within  reach  of  your  hand?  He 
was  near  roe,  I  could  not  touch  him  ;  the  farthest 
oflF  I  seen  Lutterloh  was  when  Phillips  was  stepping 
bai-k  past  him.  How  far  was  that,  could  you  have 
stepped  to  him  in  one  step  ?  No,  sir.  Could  you 
have  stepped  to  him  in  two?  I  could  have  got 
•here  in  tv.'>,     Yvu  cay  jt>u  could  n?l  have  ttuch 


ed  birn  with  your  band  ?  After  the  firing  was  over 
I  could  not  have  touched  him  with  my  hands. 
Just  before  it  took  place  could  you  ?  As  I  told 
you  I  could  not  say  positive  bis  exact  position  re- 
lative to  me.  Didn't  1  understand  yon  to  say  Mr. 
Powers,  from  the  time  you  got  outside  of  the  arch 
to  the  time  that  Beebce  was  shot,  you  could  not 
have  counted  a  bundled  ?  Well,  sir,  1  don't  know 
whether  1  could  have  done  it  fast  or  not.  1 
understood  you  to  say  you  could  not  have  counted 
a  Lunflred  from  the  time  he  went  out  of  the  arch 
to  the  time  he  was  shot  ?  Not  in  an  ordinary  tone 
I  could  not ;  I  don't  think  I  could.  Now  you  went 
out  of  the  arch  just  after  he  did  ?  Yes,  sir,  to  bis 
rear,  but  there  were  some  persons  between  me  and 
him.  You  got  out  after  he  did,  and  therefore 
between  the  time  you  got  out  there  and  the 
time  tliu  jiislol;  avus  fired,  you  could  not  have 
counted  a  hundrcil.  I  don't  think  I  could  in  an 
ordinary  tone.  You  saw  Lutterloh,  after  you  got 
out  there?  Yes,  sir.  It  must  have  been  while 
you  could  liavo  counted  one,  two,  three  or  four, 
or  something  like  that;  suppose  you  saw  him  af- 
ter you  could  have  counted  five,  and  then  just  af- 
ter the  firing  of  the  pistol ;  it  must  have  been  al- 
most instantaneous,  as  I  understand  the  thing? 
Y''es,  sir.  And  yet  you  are  not  prepared  to  swear 
that  he  didn't  tire  that  pistol  ?  I  have  not  the 
least  idea  in  the  world  he  did  it,  I  wonld  like  to 
swear  that  you  did  not  do  it  positively.  There 
arc  only  two  persons  in  the  world,  that  y  ou  will 
swear  did  not  do  it,  one  is  j-ourself,  and  the  oth- 
er Ca]it.  Tolar?  Yes,  sir.  Those  two  persons 
you  will  swear  did  not  do  it?  I  will  swear  that 
Capt.  Tolar,  to  the  bc^  of  my  knowledge  and  be- 
lief, did  not  fire  that  Distol;  he  could  not  have 
done  it  without  my  seeing  it.  You  swear  you 
would  have  seen  him  if  he  had  shot  ?  I  think  I 
would  have  seen  him.  Now  I  understand  you  to 
say  you  didn't  see  Capt.  Tolar  tire  the  pistol? 
No,  sir,  I  didn't  sec  him  fire.  And  you  say  he 
could  not  have  fired  the  x)istol  without  your  see- 
ing hira,  that  your  eyes  were  not  off  of  him  long 
enough  for  him  to  have  fired  the  pistol  without 
your  seeing  him  ?  I  don't  think  they  were.  Do 
you  say  positively?  I  saj-  this,  Capt.  Tolar  was 
standing  a  litfle  in  front  of  me,  and  I  was  look- 
ing at  the  pistol,  and  when  that  pistol  fired  Caj^l. 
Tolar  could  Lot  have  reached  and  fired  the  pis- 
tol. It  was  a  physical  impossibility?  Yes,  sir. 
Then  you  swear  positively  it  is  not  so  ?  A& 
near  as  I  can  say.  Can't  you  swear  pos- 
itively that  you  are  sitting  in  that  chair  at 
this  raomeut?  Y'es,  sir.  Are  you  as  posi- 
tive of  one  as  the  other?  About,  sir.  Mr.  Pow- 
ers, this  thing  is  certain,  if  that  pistol  was 
out  to  your  left,  eight  or  ten  feet  from  you,  and 
the  instant  after  it  lircd  you  saw  Mr.  Tolar  on 
your  right,  aud  standing  where  he  had  been  be- 
fore, it  is  a  physical  imiiossibLlitj'  for  him  to  have 
fired,  and  and  yon  can  swear  as  positively  to  that, 
as  you  can  to  .any thing  that  you  saw  with  your 
owu  eyes  ?  It  is  a  physical  impossibility  from 
w^here  I  seen  Lutterloh  a  moment  afterwards. 
Then  you  can  swear  to  that  like  you  can  to  any 
other  fact  that  is  evidenced  to  you  by  your  sen- 
ses ?  Yes,  sir.  Then  I  understand  you  to  swear 
positively  that  Tolar  did  not  fire  the  pistol?  I 
know  it  "is  a  physical  impossibility  for  him  to 
have  done  it  without  my  seeing  it.  Can't  you 
swear  I  am  not  tiring  a  pistol  now?  Yes,  sir. 
Can't  you  swear  to  that  as  x^ositively  as  you  can 
that  1  am  not  firing  a  pistol?  lean.  Do  you 
swear  he  did  not  fire  that  pistol?  1  do,  that  is 
the  meaning  I  convey,  sir,  when  I  am  put  on  my 
oath,  I  mcau  to  convoy  the  truth  as  near  as  I 
know  to  the  best  of  my  knowledge  and  belief. 
I  want  to  a.sk  you  one  <|ucstion,  do  you  believe  or 
d"  you  not  that  you  are  bound  to  tell  tht  truili 
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•when  you  are  ewom  upon  your  oath?  I  do. 
Have  you  never  heard  a  theory  brouehcd  lately, 
that  a  ujau,  before  a  ^Military  Court,  is  under  no 
obligation  to  observe  his  oath?  No,  sir,  I  know 
that  I  respeet  it  as  much  I  would  in  any  Court, 
at  least  I  respect  an  oath,  I  don't  care  where  it 
is  administered.  And  you  feel  bound  to  tell  the 
truth  here  as  well  as  in  a  civil  court  ?  Yes, 
sir.  You  have  had  no  contrary  doetriue  preach- 
ed to  you  by  anybody?  No,  sir.  Has  any  one 
ever  told  you  that  you  can't  be  tried  for  per- 
jury, in  case  you  make  a  false  statement?  I 
know  I  can  be  tried  lor  perjury  before  a  ]\Iilita- 
ry  Court  as  easily  as  I  can  before  a  civil  court ;  if 
I  was  to  go  before  a  magistrate  and  take  an  oath,  I 
would  know  I  had  to  tell  all  the  truth  to  the  best  of 
my  knowledge  and  belief;  but  when  it  comes  to 
want  a  man  to  swear  that  Mr.  Lutterloh,  or  you 
or  any  other  man  did  not  kill  the  man,  that  is  a 
word  I  don't  like  to  bring  out.  I  can't  see  why 
you  should  hesitate  il  you  are  sure  he  did  not,  as 
you  say  you  are  ?  I  am  sure,  to  the  best  of  my 
knowledge  and  belief.  What  do  you  mean  by 
the  best  of  your  knowledge  and  belief,  a  man 
must  swear  to  what  he  sees,  hears,  smells,  tastes 
or  feels,  and,  if  using  those  senses  you  are  certain 
of  a  fact,  you  have  a  right  to  swear  to  it  ?  I  swear 
to  tell  the  truth,  and  I  tell  that  I  seen  that  pistol 
at  such  a  distance,  and  I  swear  at  the  time  it  was 
fired  that  Capt.  Tolar  was  then  at  my  side.  You 
then  qualify  your  fact  by  giving  us  your  reasons 
for  your  opinions?  Yes,  sir.  j^t  "the  very  in- 
stant the  pistol  was  fired  Capt.  Tolar  was  stand- 
ing by  your  side?  Yes,  sir,  he  could  not  have 
stepped  without  me  seeing  him. 

Re-direct  examination  by  the  Counsel  for  the 
accused. 

About  this  matter  of  Lutterloh,  I  understand 
you  to  say  that  you  will  not  fix,  and  will  not  pre- 
tend to  hx  Lutterloh's  position,  at  the  time  the 
jMstol  was  fired,  for  the  reason  that  at  that  time 
you  did  not  see  Lutterloh  ?  At  that  time  my  eyes 
were  on  the  pistol.  And  whether  Lutterloh  was 
close  by  where  the  pistol  was  fired,  or  whether 
he  wa.s  close  by  you,  or  where  he  was  at  that  time 
you  don't  know?  I  could  not  swear  positive. 
But  wich  regard  to  Lutterloh  whether  he  fired  the 
pistol,  or  wliether  some  other  of  the  hundred 
men  who  were  in  the  crowd  fired  the  pistol  you 
don't  know;  and  don't  swear?  No,  sir.  I  un- 
derstand you  to  say,  and  swear  that  you  did  not 
fire  the  pistol  ?  Yes,  sir.  I  understood  you  to 
swear  in  your  direct  examination  that  Capt.  To- 
lar did  not  fire  the  pistol  ?  I  swear  to  the  best  of 
my  knowledge  and  belief  that  he  did  not,  that  I 
knowitAvasa  physical  impossibility  for  him  to 
have  fired  it  without  my  seeing  it.  That  the 
matter  could  not  have  occurred  without  your 
seeing  him,  and  that  you  did  not  see  him,  and 
therefore  it  did  not  occur  ? 

Cross  examination  resumed,  by  the  Counsel 
for  the  prosecution. 

Did  you  have  a  pistol  that  day?  I  did  not  at 
any  time  that  day. 

Re-direct  examination  resumed  by  the  Counsel 
for  the  accused. 

I  understood  you  to  say  in  your  cross  exami- 
nation, that  you  saw  John  Armstrong  there,  that 
day?  I  did.  Did  you  sec  him  before  the  pistol 
■was  fired,  or  after  the  pistol  was  flrcd  ?  I  noticed 
John  Armstrong  before  and  after.  Did  you  see 
him  before  the  pistol  was  fired?  Yes,  sir.  Where 
was  he  then?  He  was  near  towards  Ichabod 
Davis's  store.  How  far  was  he  from  Capt.  Tolar, 
from  the  center  of  the  pavement?  About  as  far 
as  from  tliat  table  to  me,  (about  IG  feet.)  How 
long  was  that  before  the  pistol  fired  ?  I  seen  him 
there  while  the  crowd  was  there,  you  know,  a 
very  .hurt ;  pace  I'iiiuia  before  it  --vai  liied.    Did 


you  see  him  directly  after  the  pistol  was  fired  ? 
Yes,  sir.  Where  was  he  then?  I  seen  him 
step  up  nearer.  Where  did  he  step  from? 
From  towards  Mr.  Davis's  store.  Did 
he  step  up  nearer  to  where  you  were  ?  He 
stepped  up  towards  where  the  negro  was.  How 
near  did  he  come  to  Capt.  Tolar?  He  come  in 
about  five  feet  of  him.  Nearer  than  that  ?  II  he 
did,  I  didn't  know  it.  Did  he  make  any  remark 
to  Tolar  when  he  came  up  there  ?  I  never  heard 
him  make  it,  sir.  Did  Tolar  turn  oft  in  the  crowd 
or  leave  the  crowd  before  you  left,  or  did  you 
leave  together  ?  My  impression  is  Tolar  left  the 
crowd  before  I  did.  Up  to  the  time  of  Tolar's 
leaving  the  crowd,  did  Armstrong  make  any  re- 
mark to  him  ?  Not  that  I  heard.  You  were 
there,  close  by  him  ?  We  were  pretty  close  for  a 
while  we  did  not  stay  together  all  the  time,  we 
stayed  together  a  short  time  after  the  shooting. 

Questioned  by  the  Commission. 

Are  you  a  Mason,  Mr.  Powers  ?  Yes,  sir.  Is 
Capt.  Tolar  a  Mason  ?  Yes,  sir.  In  which  direc- 
tion was  Beebee's  face  turned  at  the  time  he  was 
shot?  I  could  not  say,  I  didn't  see  his  face. 
What  did  you  see  ?  I  saw  the  back  of  his  head 
on  one  side.  The  part  of  his  face  that  you  saw, 
was  that  turned  toward  you?  Yes,  sir,  of  course 
if  I;saw  it.  The  left  side  of  the  bade  of  his  head 
was  turned  towards  you  ?  I  could  not  say  posi- 
tively, but  I  know  it  was  one  side.  And  you 
don't  know  which  side.  No,  sir,  I  could  not  give 
it  to  you  now,  on  my  oath.  Can  you  account  for 
your  having  forgotton,  at  the  time  you  were  ex- 
amined before  the  coroner's  jury,  all  about  Mr. 
Phillips  having  a  pistol,  about  the  conversation 
with  Mr.  Phillips,  Mr.  Phillips  offering  yon  the 
pistol  ?  I  have  often  thought  since,  how  I  come 
to  forget  it  at  that  time,  but  I  was  unaccustom- 
ed to  being  a  witness,  and  it  bewildered  me.  Do 
you  remember  all  the  circumstances  connected 
with  that  affair  much  clearer  now  than  you  did 
then?  Yes,  sir.  Then  a  circumstance  that  took 
place  six  months  ago  you  recollect  better  to  day 
than  you  did  the  day  it  occurred  ?  Some  circum- 
stances, I  would.  Do  you  not  recollect,  to  day, 
six  months  after  this  occurred,  all  the  circum- 
stances connected  with  it,  clearer  than  you  did 
the  very  day?  I  remember  it  now.  Do  you  re- 
member it  clearer  than  you  did  that  day?  Yes, 
sir,  I  do.  Mr.  Powers  isn't  fhat  rather  a  singular 
fact,  that  your  memory  should  be  better  a'long 
time  after  an  occurrance,  than  immediately  after- 
wards? Recollect  I  have  not  just  thought  of  this 
I  have  been  thinking  of  it  sometime.  Will  you 
forget  all  about  this  examination  tomorrow,  and 
to  day  six  mouths  recollect  the  whole  of  it  ?  No, 
sir,  but  I  may  not  be  able  to  give  it  in  the  exact 
words. 

Re-direct  Examination,  by  the  Counsel  for  the 
accused. 

Before  the  coroner's  inquest,  were  you  asked 
any  questions  witli  regard  to  Mr.  Phillips,  about 
his  connection  with  this  affair?    No,  sir. 

On  motion  the  Commission  adjourned  to  meet 
ou  Thursday,  Aug.  37th,  1867,  at  11,  A.  M. 


Raleigh,  N.  C,  Aug.  22d,  1S67, 11  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. 

Present:  All  the  members  of  tlic  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  tlieir  Counsel. 

The  reading  of  the  testimony  taken  yesterday  was 
waived,  there  being  no  objection!?  thereto. 

Yesterday's  proceedings  were  then  read  and  ap- 
proved. 

Mr.  Eugene  Davis  having  reported  as  one  of  the 
Recoiders  of  the  Comnsission,  was  duly  sworn  by 
the  Judge  Advocate,  ia  the  presence  cf  the  Com- 
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miflsion,  and  in  the  presence  of  all  the  accused. 

Hkndf.hson  Lockamv,  a  witness  for  the  defence, 
having  been  first  duly  ssrorn,  toatified  as  follows  : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name?  Henderson  Lockamy. 
Where  do  you  reside?  Fayetteville.  "V/hat 
State?  North  Carolina.  How  lonjj  have  you  re- 
sided in  Fayetteville?  About  twenty -seven  years, 
ever  since  IHIO.  Were  3'ou  in  Fayetteville  on  the 
day  Archy  Beebee  or  Archy  Warden  was  killed  ? 
Yes,  sir.  Were  you  at  the  market  house  that  day  ? 
Yea,  sir.  At  what  time  did  you  jjo  to  the  market 
house?  Well,  sir,  I  was  down  about  there  most 
of  the  day;  my  business  at  that  time  was  over  the 
street,  as  I  was  buying  timber  for  Mr.  Slocum  ;  I 
suppose  I  stopped  there  before  the  trial  commenced 
or  before  Archy  was  carried  outof  the  guard  house. 
Did  you  se«  him  carried  up  stairs?  Yes,  sir. 
Where  were  you  standing;  at  what  part  of  the 
market  house  ;  at  the  time  ho  was  carried  up  stairs  ? 
I  was  standing  under  the  eastern  end,  in  the  main 
aisle,  under  the  main  arch.  Under  the  main  east- 
ern arch  ?  Under  that  end,  not  exactly  at  the  arch 
but  sort  ef  opposite  the  sfair  steps.  What  was  the 
size  of  the  crowd  under  the  market  house  at  that 
time  ;  or  was  there  any  crowd  there  ?  There  was 
some  there,  I  can't  say,  perhaps  twenty-five. 
How  long  did  you  remain  at  the  market  house  ?  I 
remained  there  until  after  the  trial  was  over. 
Uow  long  was  it  from  Archy's  being  carried  up 
till  the  time  the  trial  was  over  ?  I  suppose  three 
quarters  of  an  hour  or  an  hour.  Did  you  remain  in 
the  same  position  all  the  time  while  he  was  up  stairs? 
I  didn't  move  much  ;  I  mought  have  moved  about  a 
little.  Dnriug  the  time  Archy  was  tip  stairs,  was 
there  anything  nnusual  in  the  crowd  which  was 
assembled  there;  anything'  that  attracted  your  at- 
tention ?  No,  sir,  nothing  more  than  there  was 
more'pcrsons  around  there  than  usual.  Did  you 
bear  anything  while  there  from  any  person  what- 
soever to  kill  Beebee,  wrest  him  from  the  sher- 
ifi,  or  to  do  him  any  harm  ?  Not  that  I  recollect 
of.  Did  you  see  any  whispering  or  any  consulta- 
tions between  any  persons  "there  under  the 
market  house  while  he  Avas  up  stairs  ?  Not  that 
I  recollect  of.  Were  you  at  ithe  market  house  at 
the  time  Miss  Elvira  Massey  and  her  mother  went 
up  ?  Yes,  sir.  Did  you  see  them  !come  there  ? 
Yes,  sir,  I  seen  them  come.  In  what  sort  of  con- 
veyance did  they  come  ?  Well,  sir,  it  was  a  car- 
ryall, or  something  of  that  sort.  Where  did  the 
carryall  stop  ?  In  front  of  the  eastern  end  about 
twenty  or  thirty  feet  from  the  pavement.  Who 
accompanied  them  from  the  market  house  ?  Mr. 
Bond.  The  town  constable  ?  Yes,  sir.  How 
long  do  you  think  Miss  Elvira  Massey  and  her 
mother  remained  up  injthe  market  house  ?  About 
three  quarters'of  an  hour,  or  something  like  that. 
Did  you  see  them  when  they  came  down  ?  Yes, 
6ir.  Where  were  you  standing  at  the  time  these 
ladies  came  down  ?  I  was  under  the  eastern  end 
there,  somewheres  near  it,  I  can't  tell  exactly  the 
place,  but  it  was  somewheres  under  the  eastern 
end  near  the  same  place  where  I  was  before.  At 
the  time  they  came  down,  did  you  then  notice 
anything  unusual  in  the  appearance  of  the  crowd? 
No,  sir.  How  much  larger  was  the  crowd  at  that 
time;  I  meau  the  crowd  under  the  market  house, 
and  outside  of  the  market  house ;  how  much  lar- 
ger was  it  that  day  than  it  was  when  you  first 
went  there?  It  was  a  fjreat  deal  larger  at  that 
time.  Composed  of  white  persons  alone  ?  Well, 
there  mought  have  been  some  black  ones  around; 
I  didn't  notice  any  that  I  could  call  their  names. 
Did  you  sec  Miss  Massey  and  Mrs.  Massey  get 
into  the  carriage  after  they  came  down  ?  Yes, 
sir,  I  seen  them  go  to  the  carriage.  Who  escor- 
ted them  to  the  carriage  ?  Mr.  Bond.  Did  he  go 
down  with  them  ?    Yes,  siP,    IIow  long  did  the 


carriage  remain  there  after  the  ladies  were  helped 
in  ?  A  very  lew  minutes,  perhaps  five,  or  hardly 
that  much.  Were  you  in  a  position  where  you 
could  see  the  carriage  at  that  time?  Yes,  sir,  I 
was  right  down  there  at  the  eastern  end.  Did 
you  see  any  persons  go  to  the  carriage  while  the 
ladies  were  in  it?  Yes,  sir,  there  was  some  two 
or  three.  Do  you  know  who  they  were  ?  I  know 
Mr.  David  Cashwell,  Robert  Mitcliell  and  Mr. 
Taylor.  Which  Taylor?  I'hillimon  Taylor.  Did 
you  sec  anybody  else  go  to  the  carriage  ?  Not 
that  1  rccoilect  of.  Did  you  see  William  J.  To- 
lar  at  the  market  house  at  all  that  day?  Yes, 
sir,  I  saw  him  there.  Did  yon  see  him  there  at 
that  time?  I  didn't  sec  him  there  after  Archy 
came  down.  I  am  speaking  before  that  time- 
when  the  ladies  went  to  the  carriage,  did  you  see 
Tolar  at  that  time?  No,  sir,  I  didn't  see  him  at 
that  time.  Did  Tolar  go  to  the  carriage?  Not 
that  1  know  of,  I  didn't  sec  him.  The  carriage, 
then,  you  say  drove  off?  Yes,  sir.  How  long 
was  it  after  the  carriage  drove  off  before  Beebee, 
the  deceased  man,  was  brought  down  stairs? 
Well,  sir,  it  was  a  very  few  minutes,  perhaps  five 
minutes,  or  not  that  mucli.  Where  were  you 
standing;  describe  it  as  exactly  as  you  cm  at  the 
time  Beebee  was  brought  down  stairs  ?  I  wa.<j 
standing  on  the  end  of  one  of  them  benches  that 
is  .about  there  to  set  on,  right  on  the  eastern  end 
of  the  bench.  You  mean  you  were  standing  on 
a  bench  which  was  on  the  eastern  side  of 
the  aisle  as  you  arc  looking  towards  the  riv- 
er? It  was  on  the  north-east  side  ot  the 
aisle,  I  was  in  the  eastern  end  of  the  bench. 
How  far  did  that  throw  you  from  the  main 
central  arch,  the  north  cast  portion  of  that  main 
central  arch  ?  It  only  throwed  at  that  time  three 
or  four  feet,  I  suppose.  Which  way  were  you 
facing  ?  I  was  facing  towards  Archy  at  that  time. 
Did  you  see  him  when  he  first  appeared  at  the 
lauding  of  the  stairs?  Yes,  sir.  You  saw  him 
there  ?  Yes,  sir.  Can  you  tell  who  were  with 
him,  sir,  at  the  time  you  first  saw  him  there,  who 
were  in  company  with  him  ?  The  Sheriff  was 
with  him.  Sheriff  Hardie?  Yes,  sir,  and  Mr. 
Faircloth  and  Mr.  Wemyss.  David  Wemyss? 
Yes,  sir,  and  there  were  two  or  three  other  po- 
licemen with  him,  Mr.  McGuire  and  Mr.  Hour- 
rine.  They  were  all  with  him  ?  Yes,  sir.  Who 
came  down  the  steps  first  in  that  party,  Hardie, 
Faircloth,  Wemyss  or  who  ?  I  can't  say  for  cer- 
tain who  came  down  first.  Did  you  notice  any 
thing  that  attracted  your  attention  there  in  the 
man  Beebee,  or  in  the  party  with  him,  from  the 
time  of  his  first  appearance  on  the  landing  until 
he  reached  the  floor  of  the  market  house  ?  No,  sir. 
Did  you  at  that  time  notice  anything  unusual  in 
the  crowd  which  was  surrounding  that  place? 
No,  sir,  I  didn't  sec  anything  unusual  more  than 
the  crowd.  Mr.  Lockamj",  did  you  know  John 
Maultsby?  Yes,  sir.  Young  John  Maultsby? 
Yes,  sir.  Did  you  see  him  there  at  all  that  time? 
No,  sir,  I  didn't  see  him  there  at  that  time.  The 
bench  which  runs  in  front  of  Becky  Ben's  stall, 
was  that  directly  in  your  line  of  view  from  the 
place  where  you  Averc  standing  looking  up  to 
the  landing  of  the  stairs,  or  was  it  not?  I  was 
standing  on  the  bench  opposite  Becky  Ben's. 
Was  Becky  Ben's  bench  in  your  line  of  view 
standing  as  you  were  on  the  eastern  end  of  that 
bench  opposite  Becky  Ben's  bench,  and  looking 
up  there  at  the  landing  of  the  stair  steps  ?  Yes, 
sir,  it  was  right  in  my  view.  Did  you  see  any 
person  jump  on  that  "bench  at  that  time?  Not 
that  I  recollect  of.  Did  you  sec  John  Maults- 
by jump  upon  that  bench  at  that  time? 
No,  sir,  I  didn't  notice  any  person  jump  on  it. 
Try  to  remember  sir,  whether  you  did  or  did  not 
sec  John  Maultsby  jump  upon  that  bench  and 
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cry  out  "watch  out  boys"  or  any  tiling  to  that 
otlect?  No,  sir,  I  uiu  satisfied  I  didn't  see  him ; 
if  I  scenhini  ]  (lon't  recollect  any  thing  at  all 
iiljout  it.  What  if,  your  impression,  that,  that 
occurred,  or  it  did  not  ?  My  impression  is,  it 
did  not  occur.  Then  \vc  bring  Archy  and  the 
party  with  him  to  the  foot  of  the  stairs  ;  were 
you  still,  maintaining  that  position,  when  he 
reached  the  Uoor  of  the  market  house  ?  Yes,  sir. 
What  occurred  then,  after  reaching  the  floor  of 
themarivct  house  to  attract  your  attention  V  Well 
sir;  alter  they  reached  the  lloor  of  the  market 
house,  and  came  on  out  and  turned  the  arch,  or 
iis  they  were  turning  the  arch.  Which  arch  ? 
The  south  cast  arch  on  the  southern  side  ;  the 
ixrch  as  you  turn  around  to  go  down  to  the  guard 
house.  The  arch  you  mean  which  opens  towards 
the  river?  Yes,  sir.  That  is  the  eastern  arch; 
as  Archy  and  the  party  with  him  went  out  that  eas 
tern  arch,  to  go  down  towards  the  guard  house, 
you  then  observed  something  that  attracted  your 
attention,  what  was  it?  Well  sir;  as  they  went 
to  turn  that  arch,  Mr.  Powers.  What  Powers  ? 
Tom  Powers,  demanded  the  prisoner.  What  did 
lie  say  ?  Well  as  well  as  I  can  recollect  he  took 
hold  of  him  in  the  breast  and  said  "I  demand 
this  prisoner."  What  reply  was  made  to  that  if 
any  ?  I  believe  that  Sherifrilardie  asked  the  men 
to  stand  back,  and  at  that  time  tliey  all  closed  in 
and  gathered  around  Archy,  and  Sheriif  Hardie 
asked  them  to  stand  back.  Did  you  see  Capt 
Tolar  at  that  time  ?  No,  sir.  You  saw  Tom 
Powers,  you  say  at  that  time  ?  Yes,  sir.  Did 
you  see  David  Watkius  otherwise  called  Monk 
Julia  ?  Yes,  sir,  I  saw  him  immediately  after 
that.  I  am  speaking  of  that  time  ?  At  that  time 
I  had  my  eyes  on  Mr.  Powers,  I  didn't  see  Monk 
Did  you  see  Ed  Powers  at  that  time  ?  No,  sir 
Leggctt?  No,  sir.  Ralph  Lutterloh?  No, 
sir."  Sam  Hall?  No,  sir.  Henry  Sykcsl 
No,  sir.  You  saw  none  of  them  at  that 
time?  No,  sir;  none  of  them  at  that  time. 
Well  what  occurred  directly  after  that  sir? 
Directly  after  that  I  saw  Monk  with  a  little  knife 
in  his  hand  make  a  pass  or  two.  Where  was  the 
prisoner  and  the  party  with  him  at  the  time  you 
saw  Monk  makiug  the  paises  at  him  ?  They  were 
trying:  to  carry  him  to  the  guard  house.  They 
had  cleared  the  arch  ?  Yes,  sir.  How  many  steps 
do  you  think  they  had  taken  down  the  pavement 
at  that  time  ?  Not  over  one  or  two,  I  can't  say 
for  certain.  At  that  time  you  say  you  saw  Monk 
make  some  passes  at  him  with  a  knife  ?  Yes,  sir, 
one  or  two.  How  near  was  Monk  to  him  at  the 
time  he  was  making  those  passes  at  him  ?  I  can't 
say  for  certain,  perhaps  two  or  three  feet.  Was 
he  near  enough  to  have  reached  him  with  a  knife  ? 
I  can't  say  for  certain  whether  he  was  or  not.  A 
good  many  persons  between  you  and  the  prisoner  ? 
Yes,  sir.  You  can't  say  whether  he  had  reached 
him  with  his  knife  or  not?  No,  sir,  but  I  don't 
think  he  did.  What  occurred  after  that?  Direct- 
ly after  I  can't  say  any  thine:  that  occurred,  only 
as  the  crowd  was  sort  of  moving  along  a  little. 
The  crowd  was  in  such  commotion  between  you 
and  the  place  that  you  could  not  sec  what  occur- 
red? No,  sir,  I  cuuld  not  recollect  one  from 
another  at  that  time.  Where  wna  your  position 
at  that  time?  I  had  stepped  off  of  the  bench  ;  I 
■was  out  pretty  much  against  the  arch  ?  Inside  of 
the  market  house  or  out  side  of  the  market 
house  ?  I  was  about  the  corner  of  the  arch. 
Which  corner,  the  north-east  side  of  the  aisle  ? 
About  the  north  east  corner.  The  north  east 
corner  of  the  main  eastern  arch  ?  Yes,  sir.  Well 
sir,  what  was  the  next  yoii  saw  ?  I  don't  know 
that  I  can  say  for  certain  by  that  time  I  suppose 
the  pistol  had  fired.  The  next  you  saw  was  the 
tiring  of  tlic  pistol,  how  lav  had  Bccbce  got  down 


in  the  pavement  at  the  time  the  pistol  had  fired  ? 
Well  sir,  he  had  got  some  whcres  nearly  oppo- 
site the  little  arch  there,  a  little  below  it.  Below 
the  center  of  the  southern  most  arch  of  the  east- 
ern side,  do  you  mean?    Yes,  sir. 

(Witness  shows  his  position  on  the  diagram  as 
standing  near  the  north  cast  corner  of  the  main 
eastern  arch,  and  Beebee  at  the  time  he  was  shot 
at  the  south  side  of  the  small  arch  ou  the  Eastern 
end  of  the  market  house.) 

Do  you  know  whether  Beebee  was  on  the  pave- 
ment or  olT  at  the  time  he  was  shot  V  He  was  ou 
it  I  think  sir;  I  couldn't  see  his  leot.  But  you 
think  he  was  ou  it  ?  Yes,  sir.  Were  there  a  good 
mail}'  persons  between  you  and  Beebee?  Yes, 
sir.  You  didn't  have  a  very  distinct  view  of  him? 
No,  sir.  Did  you  see  any  portion  of  him  ?  I  saw 
his  head  at  the  time  after  he  started  down.  Now 
sir  just  state  what  occurred  immediately  before 
Beebee  was  shot,  what  did  you  see  immediately 
before  you  heard  the  report  of  the  pistol"; 
looking  at  Beebee  what  did  you  see  ?  I  seen 
Beebee's  head  raise  up.  You  lost  sight  of 
him  before,  and  you  saw  his  head  raise  up. 
Yes,  sir.  How  long  after  you  saw  his  head 
raise  up,  was  it  before  the  pistol  shot  was  fired  ? 
I  can't  say,  it  was  pretty  much  right  away? 
You  then  lost  sight  of  him,  his  head  raised  up, 
and  pretty  much  right  away  the  pistol  shot  was 
fired  ;  at  that  time  you  say  "think  Beebee  was  on 
the  pavement  ?  I  think  he  was  on,  I  can't  say  for 
certain,  there  was  a  good  many  people  between 
me  and  him.  Do  you  know  who  fired  that  pis- 
tol shot?  No,  sir,  I  can't  say  for  certain.  You 
don't  know  who  fired  it?  No,  sir.  Did  you  see 
the  smoke  ?  I  saw  the  smoke.  Did  yoiisee  the 
flash?  I  can't  say  for  certain  that  I  did.  Did 
you  hear  the  report?  Yes,  sir.  Y'ou  heard  the 
report  and  saw  the  smoke  ?  Yes,  sir.  Could 
you  point  out  now  iipou  that  diagram  the  point 
at  which  the  report  was,  and  from  which  you  saw 
the  smoke  rise  ? 

(Witness  points  on  the  diagram  the  point  at 
which  he  saw  the  smoke  rise  as  by  the  small 
tree  opposite  the  south  arch  on  the  east  end  of 
the  market  house.) 

Was  it  on  the  pavement  or  off  ?  Near  the  edge 
of  it,  I  can't  say  whether  he  was  ou  or  off.  How 
fur  was  it  from  Beebee  ?  It  might  have  been  lour 
or  five  feet.  You  think  it  was  about  the  dis- 
tance of  four  or  five  feet.  I  think  it  was,  I  can't 
say  for  certain.  You  think  it  was  either  off  the 
pavement  or  near  the  edge  of  the  pave- 
ment, and  about  four  or  five  feet  from  Beebee  ? 
Yes,  sir.  Was  it  to  Beebee's  front  or  to  his 
rear  ?  It  was  to  his  left  and  rear.  Did  you  see 
any  man  at  all  who  fired  that  pistol?  No,  sir,  I 
didn't  see  any  man  fire  it  that  I  know  of.  Did 
you  see  any  pistol  then  ?  I  saw  one  pistol ;  it 
mought  not  have  been  the  same  one.  Where  did 
you  see  that  pistol  ?  It  was  at  this  same  place. 
Where  you  heard  the  report  and  saw  the  smoke, 
you  saw  the  pistol  ?  It  was  very  nigh  the  place. 
How  long  after  the  report  of  the  pistol,  and  your 
seeing  the  smoke,  was  it  that  you  saw  this  pistol 
that  you  speak  of  ?  It  was  immediately  after  I 
saw  the  smoke  and  heard  the  pistol.  Could  you 
have  counted  five?  Perhaps.  Who  had  that 
pistol  ?  Samuel  Phillips  had  that  pistol.  Well, 
.sir,  in  what  position  did  he  have  it,  what  was  he 
doing  Avith  it  at  the  time  ?  At  the  time  I  saw  it, 
it  looked  like  he  sort  of  raised  it  np  just  so. 

(Represents  the  pistol  as  inPhilljps'  right  hand, 
his  own  bent  within  one  foot  of  his  breast,  and 
directly  in  front  of  his  breast,  and  from  that  po- 
sition he  placed  it  in  his  breast  at  his  left  side.) 

Did  you  see  whether  he  put  it  under  his  coat 
or  outside  bis  coat,  or  where  ?    I  'was  too  far  off 
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to  tell  that;  I  know  he  put  it  in  bis  bosom,  I  don't 
know  wliether  lie  put  it  in  liis  poclcct  or  not. 
Was  thc'iT  any  otlicr  pi-tul  lired  tliat  day  at  tiiat 
time?  Not  tliat  1  licard,  I  didn't  sec  any  otlier 
pistol  at  all.  Wlial  sort  of  a  pistol  was  that  yon 
tsaw  in  the  hands  of  Samuel  A.  Phillips?  It 
was  a  repeater  of  sonic  sort,  I  don't  know 
the  name  of  it;  it  was  a  rc]>cater  ten  or 
twelve  inches  in.  lenijth.  It  was  a  long  repeater  'i 
Yes,  sir.  ]5ut  you  don't  know  wliat  sort?  No, 
sir.  Did  you  see  Capt.  Tolar  at  tliat  time  ?  No, 
sir;  I  didn't  see  Mr.  Tulur.  Did  you  see  Mr. 
Tolar  any  more  that  day  '!  No,  sir.  Did  you  see 
Ed  Powers  or  Ualpli  Lutterloh,  Sam  Hall  or  any 
of  them  any  more  that  day  y  Yes,  sir;  I  icness  I 
saw  some  ot  them  tliat  evcnlnji;;  I  know  I  saw 
Ed  Powers  up  at  his  store.  1  mean  at  tlie  mar- 
ket house  or  under  the  market  house?  I  didn't 
see  them  there  any  jnore  that  evenini;-  that  I  re- 
colleet  of.  ]yir.  Loekamy,  while  you  were  there 
at  the  market  house  before  the  boy  was  brought 
down,  wei-e  you  mingling  pretty  freely  with  the 
erowd?  No  sir;  I  was  not  having  much  to  say 
to  them,  that  I  remember,  I  mouglit  have  sjioke 
to  some  person  ;  I  reckon  I  did,"  but  I  don't  re- 
collect who.  Yon  just  were  there  as  a  silent 
spectator?  Yes,  sn-;  tliat  was  myposition.  Did 
yon  hear  or  did  j'ou  know  of  any  agreement  or 
any  arrangement  or  any  combination  by  any  per- 
sons to  do  any  unlawful  act  there  that  day  ?  No, 
sir;  I  didn't  hear  any  thing  of  the  sort. 

Cross  examination  by  the  Counsel  lor  the  pros- 
ecution. 

Mr.  Loekamy  what  time  did  you  rise  the  mor- 
ning of  the  murder.  Early  in  the  morning.  Did 
you  go  np  to  the  market  house  right  straight 
away?  Not  that  I  know  of;  I  don't  suppose  I 
did.  Don't  you  remember  what  you  were  doing 
in  the  early  part  of  the  day?  Weil,  I  was  receiv- 
ing staves  and  paying  for  tlicm.  IIow  far  from 
the  market  house  ?  The  place  I  received  them  at 
was  some  quarter  of  a  mile  or  half  a  mile  I  stipi;ose. 
When  you  iirst  got  up  did  you  go  to  the  place  where 
you  received  staves,  was  that  your  first  visit  ?  Yes, 
sir.  Did  you  go  out  before  breakfast?  Iguess  I  did. 
Can't  yon  tell  ?  I  can't  tell  for  certain  about  that 
time,  but  I  always  went  down  to  the  shop  before 
breakfast ;  I  don't  remember  whether  I  went 
down  before  breakfast  that  morning  or  not,  par- 
ticularly. That  is  from  a  quarter  to  a  hall  a  mile 
from  the  market  house  ?  Between  a  quarter  and 
a  half  a  mile.  You  went  home  to  breakfast?  I 
live  right  at  the  shop  ;  yes,  sir,  I  went  home  to 
breakfast.  Do  you  remember  where  you  went 
after  breakfast?  No,  sir.  Where  did  you  first  hear 
that  this  negro  man  Becbee  had  attempted  to 
ravish  Miss  ^Nlassey  ?  I  heard  it  Jlonday  some  time. 
Had  you  heard  it  when  you  got  up  in  the  morning  ? 
No,  sir.  Had  you  heard  it  when  you  went  to 
breakfast?  No,  sir,  I  guess  not.  I  "don't  want 
you  to  guess  ?  I  don't" know  that  I  did.  When 
do  you  remember  first  hearing  it?  I  can't  say 
lor  certain  M-liat  time  of  tlie  da.v  I  heard  it,  but  I 
heard  it  some  time  that  dav.  Had  you  lieard  it 
before  you  went  to  the  market  house  ?  No,  sir, 
I  don't  reckon  I  had.  What  time  did  you  go  to 
the  market  house?  Well,  J.  was  down  there  in 
the  early  part  of  the  day ;  I  was  down  there  again 
afterwards.  When  did  you  first  bear  it;  when 
you  Iirst  went  down  to  the  market  house  or  when 
you  got  down  there  to  Archy's  trial?  Well,  I 
think  1  heard  it  in  the  early  part  of  the  day; 
when  I  first  started  out.  What  time  was  that  V 
before  twelve  o'clock?  Yes,  sir.  Who  told  you 
of  it  ?  I  don't  recollect  sir.  Can't  you  recollect  y 
I  can  recollect  some  person  that  told  me ;  I  don't 
recollect  wliether  that  was  the  fir;)t  one  or  nut. 
who  was  it?  Mr.  Jordan  Branch,  a  brother  in 
law  of  mine;  he  was  the  town   countable  That  ar 


rested  Arcliy.  lie  told  you  of  it;  did  you  hear 
it  from  any 'other  person?  I  suppose  I  did ;  I 
don't  r^eonect  tlie  name  of  any  other  person  that 
told  me.  You  heard  il  before  twelve  o'clock  that 
day?  Yes,  sir.  Did  you  anticipate  tliat  there 
was  going  to  be  any  dilliculty  with  tiie  populace? 
I  didn't  know  that  tiicrc  was.  Did  you  think 
there  was  'i  I  didn't  have  any  reason  to  think  it. 
You  didn't  hear  any  jicrson  say  any  thing  like 
that?  I  heard  nothing  of  that  sort.  From  no 
([Uarter?  No,  sir.  Then  I  undeistood  you  to 
say  you  didn't  expect  any  thing  of  that  sort?  I 
didn't  expect  that  there  v.as  going  to  be  any  dif- 
ficulty ;  I  had  no  rea.ion  to  expect  it.  Wlienyou 
went  ilo  wn  to  the  market  house  and  stopped  there, 
what  was  your  object  in  going  ?  ]SIy  object  in  go- 
ing down  the  street  was  my  business;  it  was  in 
tlie  street  as  much  as  any  wliere  else  at  that  time. 
Was  yonr  business  in  tlie  market  house  ?  Not 
particularly.  Did  you  go  to  the  market  house 
for  the  purpose  of  attending  to  your  business? 
No,  sir.  Why  did  you  go  to  the  market  house  ? 
I  went  there  because  I  was  passing  there.  Didn't 
you  go  there  because  this  trial  was  going  on?  I 
stopped  there  for  that  purpose.  Your  curiosity 
was  excited  about  this  trial,  and  you  went  there? 
Y'es,  sir,  I  was  tliere  before  the  excitement.  How 
long  were  you  there  before  Archy  was  brought 
up  from  the  guard  house?  Very  few  minutes. 
What  sort  of  a  day  was  it,  cold  or  warm  ?  It  was 
a  tolerably  cold  day,  I  believe.  Do  you  recollect 
Miiethcr  the  sun  was  shining  or  whether  it  was 
raining?  I  don't  believe  the  sun  was  shining;  I 
can't  say  for  certain,  it  seems  to  me  it  was  not 
shining.  Your  impression  is  it  was  cold;  could 
you  say  whether  it  was  a  cloudy  day?  I  think 
it  was.  At  the  time  you  got  to  tlie  market  house 
you  think  it  was  cloudy?  I  think  it  was  cloudy 
late  in  the  evening,  about  the  time  the  trial  came 
off,  I  can't  recollect.  Do  you  recollect  whether 
it  was  a  paiticularly  still  day,  or  whether  the  v.ind 
was  blowing  any?  It  was  not  blowing  much,  if 
any.  Was  it  blowing  at  all?  There  might  have 
been  a  little  air  stirring,  but  I  don't  recollect 
about  it.  Y'ou  don't  recollect  whether  it  Avas 
windy  or  not  ?  No,  sir.  I  understand  you,  when 
first  "went  in  j'ou  went  into  the  east  end  of  the 
market  bouse  towards  the  east  arch  ?  No,  sir,  i 
don't  recollect  where  I  went  in  at.  You  don't 
know  which  arch  you  went  in  at?  No,  sir. 
Can' t  you  tell  now  ?  I  think  I  went  in  at  the  east 
end.  That  is  yonr  best  impression  ?  Y''es.  sir. 
As  you  went  into  the  east  end  yon  say  you  went 
straitrht  up  through  the  aisle  a  little  distance 
and  stopped  ?  I'es,  sir.  Did  you  stop  to  speak 
to  anyone?  I  don't  recollect  that  I  did.  Don't 
you  recollect  any  one  that  you  spoke  to  that 
day?  Not  while  "^  I  was  there  ;  I  don't  recollect 
the  name  of  any  person  I  spoke  to.  How  many 
steps  did  you  take  ins'Klc  of  the  eastern  arch  be- 
fore you  paused  ?  I  don't  recollect.  Did  you  go 
i<s  far  as  the  bell  rope  ?  I  might,  I  don' t  ree'olleet, 
I  don't  think  I  did  at  that  time.  I  understood 
you  to  state  distinctly  you  were  in  but  a  short  dist- 
ance into  the  eastern  end  upon  yonr  examination 
in  chief?  I  only  went  in  a  short  distance  at  that 
time.  I  am  trying  to  get  yonr  position  when  j-ou 
first  in,  you  moved  back,  you  say,  a  short  dis- 
tance and  stoi)ped?  Yes,  sir,  I  stopped  1  un- 
derstood yon  in  your  examination  in  chief  to  say, 
at  that  place  you  remained  from  the  time  yon 
first  went  there,  till  Archy  came  down.  At  or 
about  that  place.  Where  you  took  you  station 
there  you  remained?  Y'es,  sir,  I  think  I  stood 
some  where  close  there.  IIow  far  was  that  place 
that  you  first  went  to,  and  where  you  remained 
the  greater  portion  of  the  time,  or  all  the  time; 
how  far  was  that  from  the  eastern  arch  ;  bow 
muuT  feet "'      lee  or  twelve  feet.      TLen  1  under- 
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staiicl  you  to  say  you  kept  your  position  there 
ubouts  till  Archy  civiiic  downstairs?  Yes,  sir.  It 
was  then  that  you  moved  from  that  position  and 
toolc  your  st.ition  on  the  bench  M'as  it  ?  Yes,  sir. 
All  the  time  he  was  coining  down,  and  v.util  that 
.time,  you  were  standing  about  ten  feet  in  from 
the  main  eastern  arch  ?  Yes,  sir.  Winch  way 
was  your  lace  turned  towards  the  arcli  or  towards 
Hay  street,  when  you  first  went  in  ?  I  can't  say 
for'certain.  Did  you  stand  looking  towards  the 
western  end  of  the  market  house,  dfdn't  you;havc 
any  acquaintances  there,  you  had  any  conversa- 
tion with  ?  Yes,  sir.  Who  were  they ;  can't  you 
remember  one  ?  I  don' t  recollect  the  names  now. 
You  were  standin.2:  there  thrc^  quarters  of  an 
hour  without  speakini;-  to  some  one  of  your  ac- 
quaintances y  1  don't  suppose  1  was,  but  I  don't 
recollect  any  particular  name  that  I  spoke  to. 
Can  you  recollect  any  general  name  that  you 
spoke  to  ?  No,  sir.  You  don't  recollect  a  single 
individual  that  you  spoke  to  during  that  three 
quarters  of  an  hour,  standing  in  that  crowd  of 
twenty  iive  people,  as  you  represent  it?  I  don't 
recollect  any  name  ;  I  can't  say  for  certain  that  I 
did.  You  can't  recollect  a  single  soul  that  you 
spoke  to  up  to  that  time?  No,  sir.  I  under- 
stand you  were  standing  in  that  same  position 
when  3Iiss  Massey  and  her  mother  came  down 
stairs  with  ilr.  IJond  ?  Yes,  sir,  I  was  some 
where  there  about  wlien  they  came  dowu.  Up 
to  that  time  you  had  noticed  no  disturljance  in 
the  crowd?  No,  sir.  You  heard  no  denunciation 
of  this  negro;  nobody  W;is  talking  about  that 
thiug?  No,  sir.  The  crowd  was  there  but  it  was 
not  talking- about  what  Arehy  had  done,  didn't 
express  its  indignation  any  way?  No,  sir,  not 
that  I  lieard  of.  You  heard  nobody  say  even, 
that  it  was  wrong  or  that  he  deserved  punishment 
or  expressed  their  horror  or  indignation  in  any 
way  or  shape  ?  No  person  that  I  could  recollect. 
Did  you  hear  any  person  ?  Not  that  I  recollect 
of.  Did  you  hear  any  such  tiling  without  lacing 
able  to  name  the  person  ?  I  didn't  hear  anything, 
no,  sir.  The  crowd  was  then  a  quiet  -crowd,  it 
was  not  even  talking  about  what  was  going  to 
take  place  up  stairs,  or  if  it  was,  they  were  talk- 
in  so  low  a  toue  that  you  didn't  hear  it  ?  I  didn't 
hear  any  of  the  plot  that  Avas  made  if  there  was 
any.  I  didn't  say  about  any  plot  ]\Ir  Lockamy, 
[  simply  asked  if  the  crowd  which  was  gathered 
lor  the  purpose  of  hearing  something  of  the  trial 
apparently,  weren't  talking  about  the  subject 
matter  of  the  trial?  Not  that  I  paid  any  atten- 
tion to.  You  heard  nothing  of  thatsort.^  No, 
sir.  Were  there  no  persons  in  that  crowd  that 
you  Icucw?  There  were  some  there  that  I  liucw. 
When  you  first  went  up  I  mean  did  it  strike  you 
there  was  a  good  many  strangers  in  town  ?  No, 
sir.  You  have  been  living  there  for  twenty  seven 
years,  you  Icnow  a  great  number  of  the  popula- 
tion there,  don't  you,  by  sight?  Yes,  sir.  When 
you  lirst  went  tliere  who  were  there  that  you 
knew.  I  sav/  Mr.  Tolar  under  there,  it  mought 
not  have  been  when  I  lirst  went  there,  and  Jlr. 
Powers.  Did  you  see  Monk  ?  Yes,  sir,  I 
seeu  him  under  there.  When  you  lirst  got 
there?  It  mought  not  have  been  when  I  tirst 
got  there.  Was  it  Ix^fore  these  ladles  came  down 
stairs?  I  don't  refollect,  sir.  Was  it  before 
Arehy  came  down  stairs,  between  the  time  you 
first  went  there  and  the  time  Archy  came  down 
stairs  ?  I  don't  recollect,  sir,  whcii  it  was,  after 
Archy  came  down  stairs  and  went  out  on  the 
pavement,  I  seen  him  then.  Didn't  you  see  him 
before?  I  don't  recollect  whether  I  saw  him  or 
not.  Did  you  sec  Tolar  and  Tom  Powers  before? 
No,  sir.  I  am  speaking  of  the  space  of  time  that 
elapsed  l)etween  the  inoment  when  you  first  got 
there  !ind   the  moment    when    those  h^di';,-- came 


down  stairi  ;  during  that  time  did  you  see  any- 
thing of  Ralph  Lutterloh  ?  I  don't  recollect  that 
I  did.  Did  you  see  him  at  the  market  house  du- 
riugthat  transaction?  I  don't  recollect  that  T 
seen  him  there  at  the  time.  I  \n:dcrstand  you 
to  say  to  the  best  of  your  recollection  you  didn't 
sec  Lutterloh  at  the  market  house  from  the  time 
you  lirst  got  there  to  the  time  Archy  was  killed  ? 
I  don't  recollect  seeing  him  now.  That  is  your  best 
recollection,  that  you  didn't  sec  him  ?  Yes,  sir, 
I  think  it  is.  Did  you  see  Mr.  J.  G.  Leggett 
there?  Yes,  sir,  I  saw  Mr.  Leggett.  What  time 
v.'as  it  you  saw  him  ?  I  saw  Mr.  JL.eggett  during 
the  trial ;  I  suppose  the  trial  was  nearly  over. 
Did  you  see  Mr.  E.  P.  Powers  there  at  any  time? 
I  don't  recollect  that  I  did.  Your  best  recollec- 
tion is,  that  you  didn't  see  him  there  at  any  time 
during  that  day?  Yes,  sir,  I  think  I  did  see  him 
under  the  market  house  there  while  Archy  was 
upstairs,  I  don't  recollect  what  time  it  was;  it 
was  some  time  before  Arehy  came  down.  Did 
you  sec  John  Maultsby  there?  No,  sir,  I  hadn't 
seen  him  at  that  time.  You  hadn't  seen  him  when 
Archy  came  down  stairs  ?  No,  sir.  From  the 
time  you  lirst  went  tliere,  to  the  time  Archy  came 
dowu  stairs  you  hadn't  seen  John  Maultsby?  If 
I  did  I  didn't  notice  him.  Did  you  sec  Sam.  Hall? 
1  didn't  notice  him.  I  mean  while  Archy  was  u]> 
stairs  ?  If  I  saw  him  I  don't  recollect  it.  Did 
you  see  Henry  Sykes,  the  one-armed  man  ?  I 
don't  recollect  seeing  him.  You  know  him  don't 
you?  Yes,  sir.  I  understand,  however,  thatyou 
do  recollect  seeing  Tolar  and  Tom  Powers,  and 
Leggett,  and  Ed.  P.  Powers  under  the  market 
house  during  the  time  Archy  Beel>ee  was  up 
stairs  undergoing  his  preliminary  examination  ? 
Yes,  sir,  I  seen  them.  Do  you  recollect  seeing 
anybody  else?  I  recollect  seeing  others,  but  1 
can't  call  their  names.  And  your  impression  is 
that  there  were  about  twenty-five  jieople  under 
the  market  house  when  you  got  there  ?  I  don't 
know ;  I  suppose  there  was  about  that  at  the  time 
the  trial  was  going  on.  When  you  saw  Tolar, 
how  long  had  you  been  .at  the  market  house  ?  It 
was  about  the  time  I  first  got  there.  Where 
Avas  he  standing  ?  At  the  time  I  saw  him,  he  was 
standing  something  rather  under  the  market 
house  towards  the  middle.  About  the  middle  of 
the  aisle?  Somewhere  near  the  center.  Was  he 
facing  cast  or  west  ?  I  can't  say  ?  Did  you  no- 
tice how  he  was  dressed  ?  He  had  on  a  shawl ;  I 
don't  know  what  sort  of  pants  and  coat ;  but  be 
had  a  grey  shawl.  Did  you  notice  Avhat  kind  of 
a  hat  he  had  on  ?  He  had  on  a  black  hat.  Was 
it  a  crushed  hat  or  a  tall  beaver  hat  ?  I  don't  rec- 
ollect, I  guess  it  was  a  soft  hat.  I  don't  want 
you  to  guess.  I  don't  know  what  sort  of  a  hat  it 
was,  but  I  think  it  was  a  black  hat.  Did  he  have 
his  spectacles  on  ?  I  didn't  notice  particularly. 
Was  his  face  towards  you  or  his  back  ?  I  can't 
say  for  certain,  I  know  I  saw  him  there.  How 
long  did  you  keep  him  in  your  view,  when  was 
the  time  that  you  remember  that  you  didn't  see 
him  ?  I  don't  suppose  I  kept  him  in  my  view 
but  a  very  few  minutes.  So  the  last  and  otdy 
time  you  saw  him  was  before  Archy  came  down 
stairs  ?  I  don't  know  whether  I  saw  him  any 
more  or  not,  I  don't  recollect  that  I  did.  Y'our 
best  reeollcction  is  thatyou  did  not  ?  I  can't  say 
that  I  saw  him.  Can't  you  say  you  didn't  sec 
him  any  more?  I  can  say,  if  I  did  I  don't  recol 
lect  it.  You  saj-you  don't  recollect  having  seen 
him  any  more  after  j'ou  saw  him  when  you  first 
went  Tip  there,  standing  near  the  center  of  the 
market  house  ?  I  don't  recollect  seeing  him  any 
more.  Was  Tom  Powers  standing  near  Tolar 
when  you  saw  hiin  and  what  time  did  you  see 
him  ;  when  you  first  went  up?  I  can't  say,  I  don't 
t  hiuk  they  were  together  when  I  saw  them  though 
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Where  do  you  think  Tom  Powers  was  standing 
when  you  lirst  saw  biui  that  day  ?  I  saw  liini  un- 
iler  the  eastern  end  ot  the  market  house,  I  don't 
know  whether  he  was  standing  there  or  going 
on.  Before  Archy  came  down  ?  Yes,sir.  Where 
was  he  standing  ?  Near  Beekj  Beu's  stall,  I  cnn't 
.say  for  certain  where  he  was  standing.  You 
bimply  know  lie  was  there  ?  Yes,  sir.  AMiere 
was  Leggctt  when  you  first  saw  him  V  Lcggett 
was  somewhere  along  the  eastern  end  there. 
Was  he  talking  to  Tom  Powers  V  I  didn't  sec 
Lim  talking.  Wci-e  they  together?  I  don't  think 
Ihcy  were  together.  Were  they  apart  ?  I  didn't 
see  them  together  is  all  I  can  recollect.  Then 
you  know  they  were  apart  ?  Yes,  sir.  You  saw 
them  both?  Yes,  sir.  One  on  each  side  of  the 
market  house  and  the  other  on  the  other?  I 
don't  know  that  they  were  that  way,  but  they 
were  not  close  together.  They  were  both  in  the 
cast  end  of  the  market  house  ?  I  guess  they 
were.  I  beg  that  you  won't  tell  me  that  you 
<ruess  any  more ;  I  want  to  know  whether  you 
saw  Leggctt  in  the  east  end  of  the  market  house  ? 
Yes,  sir.  And  you  saw  Tom  Powers  in  the  east 
cud  ?  Yes,  sir.  But  you  say  they  were  not  to- 
gether, as  I  understand  you?  No,  sir,  they  were 
not  together  when  I  saw  them.  You  say  they 
wereai)art?  Yes,  sir.  How  far  apart?  I  can't 
say.  Did  you  sec  E.  P.  Powers  in  the  east  end  of 
the  market  house?  I  saw  E.  P.  Powers  under 
the  market  house  there,  I  don't  think  he  was  as 
far  down  as  the  east  end  though.  Was  he  stand- 
ing near  Tolar  ?  Not  that  I  recoUcet  of.  You 
didn't  sec  him  and  Tolar  and  Lutterloh  standing 
together?  Not  that  I  recollect  of,  sir.  When 
you  saw  them  they  were  not  stauding  together? 
No,  sir.  Tolar  was  about'thc  middle  of  the  mar- 
ket house,  and  Tom  Powers  and  Leggctt  were 
about  the  cast  end  apart  from  one  another,  and 
E.  P.  Powers  was  further  back  than  either  one 
of  those  others  ?  Yes,  sir.  \^  hen  these  la- 
dies came  down  stairs  Mr.  Bond  eamc  with 
them?  Yes,  sir.  Did  you  look  at  the  la- 
<lics?  Y'es,  sir.  How  many  persons  do  you 
think  there  were  in  the  market  house  when 
the  ladies  came  down  ?  I  can't  say  sir.  Was  the 
trowd  any  larger  than  it  was  when  you  first  went 
there  ?  "i'es,  sir.  Twice  as  large  ?  I  guess  it 
was  more  than  twice  as  large,  I  haven't  much 
idea,  a  good  deal  larger  though.  Was  the  mar- 
ket house  pretty  full  in  the  east  end  of  it?  Yes, 
sir.  Entirely  full?  No,  sir,  not  entirely.  You 
estimated  it  to  be  about  twenty  five  when  you 
came  there;  now  can't  you  give  us  your  best  es- 
mate  as  to  how  many  there  were  when  these  la- 
dies came  down  stairs  ?  Perhaps  there  were  fif- 
ty, I  cau't  say  for  certain  for  1  was  not  paying 
much  attention  to  it.  Y'ou  directed  your  atten- 
tion to  '.t  enough  to  say  very  decidedly  that  there 
■were  about  twenty  five  when  you  first  went  up 
there?  Yes,  sir.  Were  there  about  fifty  when 
the  ladies  came  down,  cau't  you  estimate  one 
crowd  as  well  as  the  other?  I  suppose  there 
were  fifty.  Do  you  think  there  were  more  than 
fifty  ?  I  can't  say.  Do  you  think  there  were  less 
than  fifty  ?  I  can't  say  sir.  Your  best  estimate 
of  the  crowd  is  about  fifty?  Y'es,  sir.  Were 
there  any  persons  on  the  east«nd  of  the  market 
house,  outside  ou  the  pavement?  I  think  there 
were.  How  many  do  you  estimate  that  crowd  at? 
Well,  sir,  a  cood  many,  I  can't  say.  As  many  as 
there  were  in  the  market  house?  "l  didn't  notice 
them,  I  can't  say,  I  knew  there  was  right  smart 
out  there.  Was  the  pavement  covered  ?  I  can't 
say  whether  it  was  covered  or  not.  Can't  you 
give  a;iy  idea  as  to  the  number,  you  can,  no 
doubt,  but  will  you  give  any  idea?  1  did'nt  no- 
tice them.  You  say  there  were  some  persons. 
there?      Ye?,  sir,  ygood  mnnv;  I -.-aut  :-av,      A 


good  many;  didn't  you  notice  them  distinctly  ? 
1  didnt  notice  tluni  particularly.  You  can't  esti- 
mate that  crowd  at  all  ?  Not  with  any  certainty, 
there  might  have  been  fifty.  There  might  have 
been  a  tnousand,  v.hat  1  want  to  know,  is  the 
best  estimate  of  a  man  who  was  there.  I  didn't 
notice  particular.  You  neither  called  them  by 
name  nor  remember  them,  nor  put  it  down  on  a 
piece  of  paper,  but  you  saw  the  crowd  and  can 
give  an  estimate  ?  I  just  saw  them.  Y'ou  did'nt 
see  them  di-stinctly?  No,  sir.  Y''ou  saw  these 
inside  of  the  market  house,  better  than  you  did 
the  crowd  outside?  Yes,  sir.  Was  any  crowd 
outside  on  the  pavement  when  you  first  came  to 
the  market  house  ?  I  don't  know  that  there  was. 
Do  you  know  that  there  was  not  ?  No,  sir,  1  don't 
know  that  there  was  any  there  v.'hen  1  first  eamc. 
Did  you  notice  anj-  crowd  on  the  pavement  wheu 
you  first  came?  No,  sir.  The  only  crowd  that 
you  noticed  when  you  first  came  was  inside  of  the 
market  house,  about  twenty-five  people  ?  Yes, 
sir.  When  the  ladies  came  down  stairs  you  no- 
ticed there  was  a  crowd  outside  of  the  market 
house,  and  a  crowd  inside  ?  Yes,  sir.  Were 
there  any  persons  in  the  east  end  between  you 
and  the  arch,  or  were  they  all  further  inside  of 
the  market  house  than  you  were  ?  I  guess  there 
was  some  between  me  and  the  cast  arch.  And 
the  crowd  out  on  the  pavcmeut  was  i\i  front  of 
you  ?  I  was  not  looking  out  that  way  ijarticular- 
ly.  You  saw  the  carriage  outside"?  Yes,  sir. 
That  was  standing  right  in  front  of  the  eastern 
arch  some  twenty  or  thirty  feet  ?  Yes,  sir. 
Were  there  any  people  between  you  and  the  car- 
riage ?  Yes,  sir.  How  many  people  ?  Eight 
or  ten.  Scattered  immediately  between  you 
and  the  carriage  ?  The  crowd  ou  the  eastern 
cud  of  the  market  I  think  was  a  little  lower 
down  than  between  me  and  the  carriage. 
A  little  to  your  right?  Yes,  sir.  So  that  the 
main  part  of  the  persons  that  were  between  you 
and  the  carriage  were  inside  of  the  market  house  ? 
Yes,  sir.  When  those  ladies  went  out  jou  saw 
Bond  go  with  them,  and  you  saw  David  Cashwell, 
Phil.  Taylor,  aiKl  Robert  Mitchell  at  the  car- 
riage, did  any  one  else  go  there  ?  Not  that  1  re- 
collect of.  Do  j'ou  recollect  that  any  one  else  did 
go  there?  If  they  did  I  didn't  see  them.  Did  you 
look  at  the  carriage  from  the  time  the  ladies  went 
to  it,  till  they  went  oil  ?  I  don't  know  that  I  had 
my  eyes  on  them  all  the  time.  The  carriage  was 
stauding  there  about  five  minutes  after  the  ladies^ 
■went  out.  It  might  have  been  five  or  a  little 
less.  During  that  time  you  don''t  pretend  to  have 
had  your  eyes  on  it  the  whole  time?  I  can't  say 
that  I  was  looking  at  it  every  moment.  Who 
went  to  the  carriage  first,  of  these  three  gentle- 
men you  have  named,  Cashwell,  Taylor  and 
Mitchell?  I  dotft  know  for  certain  Mhich  went 
first.  Did  tliey  go  together?  I  don't  believe 
they  did.  Didn't  you  see  Tom  Powers  go  to  the 
carriage?  I  don't  recollect  that  I  did.  Do  you 
recollect  that  you  didn't  ?  If  he  went  I  don't  re- 
collect it;  1  didn't  see  him.  You  didn't  see 
Capt.  Tolar  go  to  the  carriage  ?  No,  sir.  Did 
J'OU  see  Bond  come  back  from  the  canriagc  and 
go  up  stairs  again?  I  sav  him  when  he  came 
Irom  the  carriage.  What  became  of  him?  I 
can't  say;  I  didn't  notice.  Did  you  say  Maults- 
by  spoke  to  Bond?  No,  sir.  What  were  the  la- 
dies doing  as  they  came  down  stairs,  was  one  of 
them  weeping  ?  A  little  J  think.  AVas  she  weep- 
ing loudly  enough  lor  you  to  hear  it?  No,  sir ; 
she  looked  like  she  had  been  crying.  Did  she 
have  her  handkerchief  to  her  face?"  I  think  she 
had.  Did  she  have  a  vail  over  her  face?  I  can't 
say  whether  she  had  or  not.  Did  you  see  any 
marks  of  violoner  about  her  person  ?  I  don' 
kno?"    that  I  did.     You   d',m"t   know  ;  I  don't 
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know  want  my  qnestion  answered  in  that  way; 
I  must  have  a  direct  answer  ?  I  can't  say  that  I 
did.  ^\hy  not  say  »(f>V  Well  sir;  I  don't  exact- 
ly know ;  I  niij,fht  have  seen  things  that  I  don't 
rccollcet.  Is  j'onr  memoi'y  very  bady  Yes,  sir; 
I  am  not  very  good  to  recollect;  that  is  unless  I 
Bee  it  distinctly;  ii  I  do  I  recollect  it.  When 
tliesc  ladies  drove  off  did  yon  sec  what  became  of 
Mr.  Mitchell  or  Phil.  Taylor  or  David  Cashwcll? 
No,  sir;  I  didn't  notice  them.  Yon  were  still 
standing  at  the  point  you  lirst  stood  Avhcn  you 
went  into  the  market 'house  ?  About  that  point. 
You  hadn't  moved  far  from  it  ?  No,  sir ;  I  hadn't 
moved  far  from  it.  When  the  ladies  drove  off, 
Becbcc  started  down  stairs  y  Yes,  sir.  You  say 
as  Becbee  started  down  stairs  you  went  over  and 
stood  on  the  bench  the  cast  end  of  the  bench 
Avhieli  is  on  the  north  side  of  the  market  house, 
and  you  were  fronting  towards  the  steps  as  Bee- 
bee  came  down  V  Yes,  sir.  That  in  that  posi- 
tion Becky  Ben's  bench  was  fully  in  your  view? 
Y'es,  sir.  Did  you  see  anybody  standing  on  that 
bench  at  all/  'No,  sir.  Do  you  saj'  no  one  was 
standing  on  it  ?  I  can't  say  that  there  was;  I 
didn't  sec  any  person  on  it.  Did  you  sec  that  it 
WIS  vacant?  I  didn't  notice  the  'bench  particu- 
larly, I  saw  the  steps  sir.  Y'ou  can't  say  that 
there  was  any  body  on  it,  and  jou  can't  say  that 
there  was  not  any  body  on  it  ?  I  didn't  see  any 
body.  Do  you  remember  that  you  saw  the  bench 
at  ail?  No,  sir.  It  was  within  your  view;  if  you 
had  chosen  to  direct  your  attention  to  it,  but  you 
don't  remember  noticing  that  bench  at  that  time? 
No,  sir,  I  don't.  So  that  you  can't  say  whether 
any  one  was  on  it  or  was  not  ?  No,  sir,,.!  can't. 
There  was  a  space  of  ground  constituting  the 
aisle  between  you  and  that  bench  of  Becky  Ben's 
wasn't  there?  Yes,  sir.  The  width  of  the  mar- 
ket house  ?  Yes,  sir.  That  Avas  between  j"0u  and 
Becky  Ben's  stall  ?  Yes,  sir.  And  j-ou  could  sec 
that  ijortion  of  the  ground  as  well  as  you  could 
have  seen  the  bench"  couldn't  you?  Yes,  sir.  That 
was  within  your  line  of  vision,  wasn't  it? 
Yes,  sir.  Now,  sir,  within  that  space  an}' 
where,  did  vou  see  Mr.  Lutterloh  and  Mr. 
Lcggett  and  'Capt.  Tolar  and  :\rr.  E.  P.  Pow- 
ers standing  there  conversing  together?  No,  sir. 
You  saw  nothing  of  that  sort  at  that  time  ?  No, 
sir.  Do  you  say  they  were  not  there  ?  I  diiln't 
sec  them  there  sir.  You  didn't  sec  them  standing 
there  ;  you  didn't  see  any  body  on  the  bench,  but 
you  can't  say  that  the  bench  was  vacant,  and  j-ou 
don't  remember  that  these  gentlemen  were  stand- 
ing in  the  aisle  .it  that  time  ?  No,  sir.  Do  ynu 
remember  they  were  f  landing  there  at  all  ?  I  re- 
member seeing  them,  but  1  don't  remember  seeing 
them  together.  I  am  speaking  about  the  time 
when  the  ladies  had  driven  off  in  the  carriage  j'ou 
had  char.ged  your  position  and  got  on  the  east  end 
of  the  bcncli,  which  is  on  the  north  side  of  the 
market  house,  and  Archy  Avas  just  starting  doAvn 
stairs,  now  at  that  time  did  you  sec  an}'  of  these 
gentlemen  that  you  have  named,  Tolar,  or  Leggett, 
or  Lutterloh,  or  Ed.  Powers?  No,  sir.  Could 
you  have  seen  them  if  they  had  been  standing  in 
that  aisle  and  your  attention  had  been  directed  to 
them?  Y'es,  sir.  Was  no  one  standing  in  that 
aisle  between  you  and  Becky  Ben's  bench  ?  Well, 
^ir,  I  can't  say,  I  guess  there  was,  but  I  don't  re- 
collect now.  I  beg  you  won't  guess,  I  must  insist 
upnn  it  tliat  if  you  can't  .answer  the  question  you 
will  say  so;  you  don't  remember  seeing  these  gen- 
tlemen standinj:;  there  at  all  ?  No,  sir.  Either  to- 
gether or  apart  at  that  time  ?  No,  sir.  Well,  at 
that  time,  and  just  as  Archy  Avaa  coming  down 
stairs,  did  you  see  Tom.  Powers?  Ni)t  just  at  the 
time  he  was  cottiing  down  stairs.  Who  did  you 
say  came  out  of  the  door  first  at  the  landing  as 
.<\tc!iv  vas  coming  do?n  '     I  '  an't  ^av  whieh  came 


out  first.  You  simplv  remember  that  the  group 
came  down  and  Archy  in  the  midst  of  it?  I'es,  sir. 
That  in  that  group  were  Hardie  and  Faircloth,  and 
Wemyss  and  McGuire,  and  a  few  others?  Yes, 
sir,  and  Mr.  Hornrine  was  one.  Y'ou  say  nothing 
was  done  to  Archy  until  he  got  to  the  foot  of  tho 
stairs?  No,  sir.  Up  to  this  time  that  we  have 
got  Archy  to  the  foot  of  the  stairs  in  the  markes 
house,  had  yon  seen  any  weapons  in  any  body's 
hand  there?  No,  sir.  Nor  any  knife  ?  No,  sir. 
Any  pistol?  No,  sir.  Any  clubs?  No,  sir.  No 
marJcs  of  any  knife,  pistol,  about  a  man's  person 
like  a  protuberance  in  his  breast,  or  back,  or  side? 
No,  sir.  Did  you  see  any  belts  ?  No,  sir.  Y''ou 
never  saw  a  belt  to  which  a  pistol  could  be  attach- 
ed about  anv  one  that  you  remember?  No,  sir. 
You  saw  no  holsters  ?  No,  sir.  Nothing  of  that 
sort  that  indicated  the  presence  of  arms  up  to  that 
time  ?  No,  sir.  When  Archy  got  to  the  foot  ot 
tlie  stairs  nothing  Avas  done  to  him  still  until  just 
as  he  Aven  t  to  turn  out  of  the  arch,  as  I  understand 
you?  No,  sir.  Y''ou  were  looking  there  at  the 
time,  weren't  vou?  Yes,  sir,  as  well  as  I  could. 
He  was  the  chief  object  of  your  attention  at  that 
time?  Y'es,  sir.  And  from  the  time  he  left  the 
landing  and  got  to  the  foot  of  the  stairs  and  come 
to  the  arch  and  was  in  the  act  of  turning  out  of  it, 
you  didn't  see  any  thing  done  to  him  or  said  to 
him?  No,  sir.  Didn't  you  hear  the  crowd  say 
when  they  appeared  on  the  stairs  "  there  he  is," 
"  here  he  comes  ?"  Not  that  I  recollect  of.  You 
didn't  hear  any  such  expression  as  "  there  is  the 
damned  rascal."  Not  that  I  recollect  of.  \''on 
heard  no  expression  of  "  rally  boys?"  No,  sir. 
You  heard  no  expression  at  all  that  you  recollect? 
Not  that  I  recollect  of.  Was  the  oroAvd  perfectly 
still  ?  They  may  have  been  moving  about  a  little. 
But  they  were  making  no  exclamation?  No,  sir. 
You  heard  no  exclamation  as  "  kill  him,"  "  shoot 
him,"  at  tluit  time?  No,  sir.  He  went  to  turn 
out  of  the  arch  and  you  say  at  that  time  Tom 
Powers  .i5-!abbed  him  on  the  breast  ?  Yes,  sir. 
With  which  hand?  I  think  it  was  his  right  hand. 
How  Avas  PoAvers  standing,  was  he  facing  you  ? 
Powers  was  standibg  v.'ith  his  back  south,  I  think. 
Are  you  pretty  certain  of  that?  Yes,  sir.  Was 
he  standing  right  at  the  turn  of  the  arch?  Very 
nigh  the  ti'.rn.  Y^ou  think  he  grabbed  with  his 
right  hand  ?  I  think  so,  sir.  Have  you  any  de- 
cided opinion  about  that  ?  No,  sir,  I  have  not,  I 
can't  say  Avhich  hand.  Can't  you  now,  by  pictur- 
ing the  thing  in  your  mind — it  frequently  helps  a 
man— by  just  picturing  in  your  mind,  and  placing 
the  men,  tell  whether  it  Avas  his  left  or  right  hand  ? 
I  can't  say  which  hand  it  Avas.  Did  you  see  any 
knife  in  Tom  Powers'  hand  at  that  time,  in  either 
of  his  hands  ?  No,  sir.  Y'ou  saw  him  catch  at 
the  prisoner  and  say  "  I  demand  the  prisoner  ?" 
Yes,  sir.  What  happened  then  ?  The  crowd 
closed  up  together.  You  said  before  tihat  the 
croAvd  closed  up;  Avhat  do  you  mean  b}-that? 
They  sjathered  around  him.  Was  it  around  Archy 
and  Tom  I'owers  ?  Y'es,  sir.  Were  any  exclama- 
tions used?  I  didn't  hear  any  thing  else.  Y'ou 
heard  no  tvord  except  Tom  PoAvers  demanding  him? 
No,  sir.  When  Tom  Powers  made  this  dcimand 
you  say  to  the  best  of  jour  recollection  it  was  "  I 
demand  the  prisoner  ?"  Yes,  sir.  Did  yoia  hear 
nothing  else  ?  No,  sir.  T)id  you  hear  nothiriig  like 
"■  by  God  I  will  have  him,  he  is  mine  ?"  I.  can't 
say  that  I  did,  sir.  You  recollect  hearing  the 
words  to  the  etl'eet,  "I  demand  the  prisoner  ?" 
Yes,  sir.  And  seeing  the  man  grab  at  him  ?'  Yes, 
sir.  And  that  the  crowd  closed  up?  Yes,  sir. 
Did  they  close  up  very  ijuietly  ?  I  didn't  hear 
any  fuss  particularly.  1  mean  about  the  i;apidity 
ol  the  motinn  ;  did  they  move  like  they  wei  e  going 
to  a  funeral  Avhen  they  closed  up?  1  cPin't  say. 
Thev  m"ved  c!"Ee  up  iieund  Archy  and  IVlr   Pca''"' 
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er8?      Yes,  sir.       Uon't  j-ou  think  thoy  closed  up 
very  fiuietly — there  was   no  pressure '.'      No,  sir. 
You   didn't  see  any  Ihinc.- like  that?       The  crowd 
just  cldiied   up   around  liiin.      Who   was   in   that 
orowdy     I  can't  say.     Did  you  clos,;  upV     No,  sir, 
at  that  time  I  was  on  the  bench.     You  didn't  form 
any  of  that  crowd  that  closed  up?     No,  sir.      Did 
the  whole  crowd  that  was  within    your  view  close 
up?     No,  sir,  not  all  of  them.       Those   that   were 
nearest  the   prisoner  closed  up  ?     I  suppose    so. 
Don't  suiipor-e,  1  want  to  know  whether  it  was  so 
or  not?      I  can't  say.      Didn't  you  see  ?      I  can't 
say  whether  all  that  was  nearest  closed  up  or  not. 
You   say  there  were  some    who  didn't  close  up  ? 
Yes,  sir.      And  you  say  there  was  some  who  did  ? 
Yes,  sir.     Did   the  jjrcater  part  of  them  close  up 
(If  was  it  abouthalf  and  half  ?    I  suppose  so-    These 
men  that  closed  up  did  they  come  from  a  distance 
or  were  they  those  that  were  nearest  the  prisoner? 
1  think  they  were  those  that  were  close  to  the  pri- 
Boner.     That  was  instantaneous  with  Powers  mak- 
inp  this  demand  and  the  sheriff's  reply  ?     Yes,  sir. 
And  then  the  sheriff  said  what?    lie  said   ".stand 
back  pentlemen,"  or    "stand   back   men."       Was 
that  all ;    didn't  he   say  the  man  was  lii.s  prisoner, 
and   he   intended  to  keep  him  ?    I  don't  recollect 
that.    Didn't  he  say  he  would  protect  the  prisoner 
as  long  as  he  was  in  his  hands  y     I  didn'tliear  that. 
Y'ou  heard  him  say   "stand  back  gentlemen"  in 
about  the  same  tone  of  voice  that  you  use  now? 
It  might  have  been  louder  ;  it  was,  I  guess.     A  de- 
cided tone  ;  did  it  indicate  escitement?       No,  sir. 
•Just  iu   a  calm  voice   "stand   back    gentlemen?" 
Yes,  sir.     Did  he  have  any  club  ?    I  can't  say  that 
he  did.       Did   lie  make  any  motion  with  his  hand 
when  he  said  "stand  back  ?"       Yes,  sir.      Did  he 
have  his  hand  upon  any  one  ?    I  can't  say  that  he 
had,  sir.       Didu't  you  see  him  <;"rab  Tom  Powers' 
wrist  when  he  attempted  to  seize  this  negro  ?     No, 
sir.     You  sa^\•  nothing  of  the  grabbing  of  the  wrist? 
No,  sir.      When  he  said  "  stand  back  gentlemen," 
what  did  Tom  Powers  do  ?    I  only  seen  him  for  a 
moment,  that  I   recollect  of;  1  seen   Mr.  Powers 
when  he  demanded  him,  and  after  that  I  can't  say. 
You  don't  know  what   became  of  him  after  that 
demand?     No,  sir.     Was  Sheriff  Hardie  speaking 
to  him  or  the  crowd  w  hen  he  told   them  to    stand 
back?      lie  said  "stand  back  gentlemen."       Was 
that  his  expression  ?      Yes,  sir.     Was  his  face  to- 
wards Powers  or  towards  the  outside  of  the  arch  ? 
J  can't  say,  sir.      Beebee  was   between  you  and 
Powers  was  he  when  Powers  made  this  grab  ?   Yes, 
sir.      Which  side  of  the  bo3'  was  llardie,  was  he  in 
front    of    him    or    behind    him  .^       I    can't    say. 
Do  you  know  whiih  way  his   lace  was   turned; 
Mhetlier  it  was  to  the  outside  of  the   arch   or  in, 
when  he  addressed  the  crowd  and  said,   "stand 
back  gentlemen?"     No,   sir,  I  can't  say.     How 
long  ii  delay  did  it  occur?      A  momentary  delay. 
Then  they  got  Archy  through  the  arch   and  he 
turned  down  witli  his  face  "towards    the  guard 
house,  did  he?     Yes,  sir,  they  turned  down  that 
way,  but  I  didn't  see  Arehy  at  that  time.    Didn't 
you  see  him  as  he  passed  through  the  arch?     I 
saw  him  then.     He  was  going  towards  the  guard 
house,  wasn't  he?     Yes,  sir.      Wasn't  his  face 
that  way  when  yoii  last  saw  him  as  he  turned 
out  of  the  arch  ;  I  mean  before  he  disappeared 
from  your  view  ?    I  can't  say  which  way  his  face 
was  turned  ?    Yon  saw  liim  pass  through  the  arch, 
however?    Yes,  sir.     Did  you  see  Tom  Powers 
pass  through  the  arch  after  him  ?     It  was  just  as 
he  passed  out  that  Tom  demanded  him.     He  was 
in  the  act  of  passing  out  as  Tom  demanded  him  ? 
Yes,  sir.     When  he  did  pass  out,  did  Tom  go  out 
with  the  crowd?      I  can't  say,  >ir.     Were  these 
other  i)ersons  in  the  crowd  who  followed   Tom 
that  were  fluther  Irom  Bccbec?    I  can't  say,  sir. 
Do  vnu  nican  t'^  r^v  vou  i.?n"t  tvU  whether  there 


was  a  single  man  in  that  crowd  who  was  farther 
from  Beebee  than  Tom  Powers,  I  mean  in  the 
midst  of  that  crowd  that  closed  up,  was  Tom 
Powers  in  the  midst  of  it,  or  was  he  on  the  out- 
side edge?  I  guess  he  was  in  the  midst  of  it. 
And  then  the  crowd  passed  out?  Yes,  sir.  And 
you  can't  pretend  to  say  whether  Powers  passed 
out  in  tlie  midst  of  it  or  not?  No,  sir.  Where 
was  it  you  saw  Monk  with  this  knife?  He  was  a 
little  in  tlic  crowd  after  llicy  passed  out.  Did  he 
pass  out  with  the  crowd  ?  I  didn't  see  him  when 
he  passed  out,  he  was  out  when  I  saw  him.  And 
t!iat  was  after  Tom  Powers  made  the  grab  ?  Yes, 
sir.  How  long?  Well,  sir,  it  was  a  very  short 
lime.  Could  you  have  counted  ten?  About  that 
I  reckon.  What  was  Monk  doing?  He  had  a 
little  old  knife  there.  You  noticed  it  was  a  small 
one?  Ye.o,  sir,  something  about  six  inches  long. 
Handle  and  all  .'  Yes,  sir.  ^Vhat  did  he  do  with 
it?  He  made  a  pass  or  two,  cutting  towards 
Archy.  Did  he  make  one,  or  two,  or  three,  or 
four?  I  think  he  made  two.  Which  way  was  he 
cutting  ? 

(Represents,  had  it  crasped  in  his  hand,  the 
blade  protruding  beneath  his  little  finger,  and 
striking  witii  a  downward  stroke.) 

How  close  was  he  to  Archy  when  he  was  strik- 
ing that  way?  Perhaps  three  or  four  feet.  Was 
he  within  reach  of  him  ?  No,  sir,  he  didn't  strike 
him.  I  want  to  know  whether  he  was  in  reach  of 
him  ?  I  can't  say,  sir.  You  say  he  didn't  strike 
him  ?  Yes,  sir,  he  didn't,  I  didn't  see  him  strike 
him.  Did  the  knife  pass  close  to  him?  I  can't 
say.  How  can  you  say  it  didn't  strike  him  then, 
if  you  didn't  see  where  it  went?  I  can't  say.  You 
swear  positively  it  didn't  strike  him  ?  Yes,  sir,  I 
didn't  see  it  strike  him.  Did  you  see  where  it 
did  strike  ?  It  didn't  strike  anywheres.  Did  you 
see  how  far  it  was  from  Archy  when  he  was  strik- 
ing? I  csn't  say,  sir.  How  do  you  know  it  didn't 
strike  him  ?  Because  I  know  it  didn't  strike  any- 
thing. If  it  didn't  strike  anything,  you  must  have 
seen  the  knife  at  the  moment  it  come  down,  and 
thus  you  can  tell  how  far  it  was  from  ArcLy.  No. 
sir,  I  can't  say  how  far  it  was  from  Archy;  1 
couldn't  see  because  there  was  a  good  many 
around  him.  But  you  say  it  didn't  strike  him 
still?  No,  sir,  I  didn't  see  it  strike  him.  You 
stated  it  didn't  strike;  I  didn't  ask  you  if 'you 
didn't  see  it  ?  The  licks  I  saw  didn't  strike  him. 
Yon  say  you  didn't  see  where  the  knife  struck? 
It  didn't  strike  anything.  How  do  you  know  it 
didn't  strike  anything  ;  did  you  see  it  at  the  mo- 
ment it  came  down  ?  Yes,  sir.  Now  how  far  was 
the  point  where  it  came  down  from  Archv  ?  I 
can't  say,  sir.  You  mean  you  won't  say  ?  No, sir, 
1  don't  know ;  the  crowd  was  so  thick,  and  I  was 
not  paying  much  attention.  You  can't  say  wheth- 
er it  was  three,  or  six,  or  twelve  inches?  No,  sir. 
You  won't  swear  it  was  not  within  three  inches  of 
him?  I  think  it  was  more  than  that.  Do  you 
think  it  was  more  than  six  ?  1  think  it  was  twelve. 
You  think  it  was  twelve,  you  might  just  as  well 
have  given  that  in  the  first  time.  I  could  not  say 
for  certain.  I  know  you  couldn't  say  for  certain  ; 
but  you  have  to  give  your  best  opinion  upon  the 
matter;  you  think  it  was  about  twelve  inches 
from  him,  and  that  it  didn't  strike  hmi  ?  Yes,  sir. 
What  became  of  Monk  after  this  striking  with  the 
knife?  I  didn't  see  any  more  of  him  at  that  time. 
Did  vou  see  Archy  when  Jlonk  was  striking  with 
the  linife  ?  Yes,  sir,  I  saw  Archy.  Was  it  imme- 
diately after  that,  that  Archy  disappeared,  that  he 
Avent  down  as  it  were  ?  Yes,  sir.  Did  you  see 
Archv  trying  to  get  away  from  the  oflicers?  No, 
sir,  Ididn't.  But  you  saw  this  man  strike  at  him 
with  a  knife,  and  immediately  afterwards  you 
saw  bim  disappear  from  sight  in  the  crowd  ? 
He  Trent  do"  n  ptc'Jv  .^oon     1  w?nt  to  knov  how 
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long?  Ican'tsay,sir.  Was  it  immediately  after  the 
man  struclc  with  a  knife  V  No,  sir,  tbuy  liad  got 
a  little  I'urtlier  down  tlien.  A  little  while  allcr 
you  saw  Mouk  strike  at  him  Avith  a  kuife,  you 
saw  the  man  go  down  with  the  crowd— you  don't 
Icnow  what  Lad  become  ot  Mouk  in  the  mean- 
time? No,  sir,  I  didn't  sec  Mouk.  Now  this 
crowd  which  got  close  upon  the  prisoucrs,  when 
Tom  Powers  made  a  demand  for  him,  did  it  de- 
sist the  from  the  prisoner  after  it  got  outside  of 
the  arch  or  did  it  still  keep  pressing  on  ?  They 
still  kept  pressing  on.  That  crowd  kept  press- 
ing on  from  the  "time  they  got  close  upon  the 
prisoner  when  Tom  Powers  seized  him  till  he  iras 
sliot?  Yes,  sir.  Did  you  hear  any  exclamation 
in  that  crowd  about  the  time  the  negro  went 
down  ;  do  yon  say  immediately  before  he  was 
fihot  that  he  went  down?  Yes,  sir.  Now  at  the 
lie  went  down  and  between  that  time  and  the 
time  he  was  shot,  and  between  the  time  he  left 
the  arch  and  that  time  did  you  bear  any  exclama- 
tion in  the  crowd  ?  No  sir.  Did  you  bear  any- 
body say  "kill  him,  kill  liim"?  No,  sir. 
Didn't  you  hear  any  body  say  "he  will  get  away"? 
No,  sir.  Did  you  hear  a  knife  clash  in  the  crowd 
lis  it  fell  from  a  man's  hand  ?  No.  sir.  Did  you 
hear  knives  struck  by  the  policemen  ?  No,  sir. 
Did  you  hear  Sheriff  Hardic  or  any  of  the  police- 
men say  "men  use  your  clubs"  ?  No,  sir.  Did 
you  see  the  policemen  turn  and  flourish  their 
clubs  and  keep  oil  the  crowd  ?  No,  sir.  Did 
anything  of  that  sort  occur?  Not  that  I  seen. 
Where  were  you  at  that  time  ?  I  was  stepping 
off  of  the  bench.  When,  after  Monk  was  using 
the  knife  or  before?  About  the  time  Monk  was 
using  the  knife.  Did  you  go  out  by  the  north 
pillar  of  the  east  arch?  Yes,  sir.  And  you  say 
you  heard  no  sound,  no  exclamation,  no  shout- 
ing, either  kill  him,  or  shoot  him,  or  he  will 
get  away;  you  heard  no  direction  to  the  officers 
to  use  their  clubs ;  you  heard  no  noise  of  clubs 
striking;  nothing  clash  upon  the  pavement, 
and  saw  no  struggle  between  the  police  and  the 
<irowd?  No,  sir,  I  didn't  see  any  clubs  used. 
Did  you  see  any  struggle  between  the  police 
and  the  crowd  to  keep"  "the  crowd  back  off  of 
this  man?  No,  sir,  I  was  too  far  oil  to  see  any 
thing  of  that  sort.  Was  there  a  continuous 
crowd  the  point  where  you  were  at  the  north 
arch  of  the  market  house  up  to  the  point  where 
Bccbee  was?  No,  sir.  Did  tlie  crowd  fill  the 
whole  space?  No,  sir,  it  was  a  little  vacant. 
How  far  did  that  vacancy  extend  in  front  of  you, 
before  you  come  to  the  edge  of  the  crowd  ?  I 
can't  say,  sir;  it  may  have  been  six  or  seven  feet, 
and  it  may  have  been  ten.  How  wide  do  you 
think  that  arch  is ;  the  main  arch,  from  the  north 
pillar  to  the  south  pillar?  1  can't  say;  it  is  fif- 
teen feet  I  reckon.  Did  this  crowd  begin  south 
of  the  south  pillar  or  uorth  of  it  ?  I  can't  say  sir, 
•where  it  commenced  ;  I  know  close  at  me  there 
^vas  an  open  space.  Was  there  any  body  between 
you  and  the  crowd  further  out  to  your  left  and 
rear?  To  my  left  I  don't  recollect  sir.  Was  the 
liavement  jn-elly  cmpiy?  Ratlicr  to  my  left  it 
was.  You  were  standing  looking  at  the  negro 
and  at  this  crowd  and  you  say  this  crowd  didn't 
reach  to  you  within  six  or  eight  feet?  No,  sir, 
it  didn't.  That  there  v/as  a  vacant  space  on  the 
pavement  behind  the  crowd  ?  Yes,  sir.  Was  any 
body  standing  there?  If  there  was,  they  were 
scattered.  Did  you  notice  any  person;  isn't  it 
your  impicssion  that  no  person  was  standing 
there?  I  can't  say,  sir;  I  don't  know — there  w'as 
no  crowd  that  attracted  my  attention.  Don't 
you  recollect  Capt.  Tolar  was  standing  there  in 
that  vacant  space  at  that  time?  No,  sir;  I  don't 
recollect.  Didn't  you  gcc  Mr.  Lcggctt  there? 
No,  sir,    Mr.  Luttcrloh?      No,  sir,    E,  1'   Pow 


crs  ?  No,  sir.  And  your  impression  is  tha£  there 
was  a  vacancy  there,  as  I  understand  it,  with  very 
few  people  standing  there?  Very  few.  You 
think  there  were  a  few?  I  can't  say  whether 
there  was  any  or  not.  You  don't  remember  see- 
ing any?  No  sir.  But  you  have  a  distinct  recol- 
lection ot  the  point  where  the  crowd  ceased  haven' t 
you ;  the  crowd  was  thick  up  to  a  certain  place  ? 
Yes,  sir,  in  front  of  me.  You  could  pass  to  your 
left;  it  was  in  the  same  direction  as  you  were 
looking  towards  the  prisoner?  Y'es,  sir.  And 
you  don't  remember  seeing  Tolar,  or  Lutterloh, 
or  Ed.  Powers  or  John  Maultsby  at  that  time  on 
the  pavement  behind  the  crowd  ?  No,  sir.  Well, 
now,  in  this  crowd  that  was  pressing  on  to  Archy 
just  before  he  was  killed,  did  you  see  any  body 
tliat  you  knew  ?  I  don't  recollect  that  I  did,  ^ir. 
Did  you  see  anybody  that  you  know  ?  Pressing 
on  after  Archy?  Yes,  sir.  In  that  crowd  that 
was  pressing  on  after  Archy,  I  can't  recognize 
any  {)erson.  Did  you  see  anybody  that  you  knew, 
I  will  have  an  answer  and  the  Court  will  enforce 
it,  did  you  sec  any  one  in  that  crowd  that  you 
knew?  No,  sir,  I  don't  know  that  I  did.  You 
swear  positively  in  the  presence  of  God  Almighty, 
that  in  that  crowd  of  your  neighbors  that  was 
pressing  there  at  that  time,  you  didn't  see  a  shi- 
gle  individual  that  you  knew  ?  None  but  Monk, 
sir.  I  understand  you  positively  swear  that  you 
saw  nobody  but  Monk  in  that  crowd  that  you 
recognized,  and  Tom  Powers  just  before  it  passed 
out  of  the  arch  ?  Not  that  1  recollect  the  names 
of.  Do  you  recollect  the  description  of  them 
without  the  names?  No,  sir.  Do  you  recollect 
whether  the  crowd  was  composed  of  white  meu 
or  black  men,  wasn't  it  almost  entirely  of  white 
men?  Yes,  sir.  Did  you  see  any  black  men  in  it 
at  all  ?  I  don't  know  that  I  did.  You  can't  rec- 
ognize a  single  acquaintance  in  that  crowd  ?  No, 
sir.  IIow  much  space  did  they  cover,  about 
twenty  feet  square  ?  Ten  or  twelve  feet.  There 
were  enough  in  it  and  were  standing  closely 
pressed  together  to  cover  ten  or  twelve  feet 
square,  and  you  can't  name  one  single  individ- 
ual ?  No,  sir,  I  wasn't  paying  much  attention  to 
that,  not  enoug'a  to  tell  the  names.  Wasn't  your 
attention  very  acutely  excited  at  such  a  thing  in 
the  streets  of  Fayetteville ?  Yes,  sir,  but  I  wasn't 
trying  to  sec  any  particular  person,  I  was  just 
looking  on.  Very  well,  you  were  looking  on  for 
the  purpose  of  seeing  what  was  going  on  weren't 
you?  Yes,  sir.  And  you  heard  nothing  you  say 
of  any  noise  or  exclamation,  I  suppose  your  eyes 
must  have  been  very  actively  exerted,  and  now 
you  say  you  saw  nothing  except  that  confused 
mass  or  crowd?  I  can't  recollect  any  names,  I 
saw  the  crowd  move  on  at  that  time,  sir.  Y''ou 
say  you  can't  name  any  one  who  you  saw  in  that 
crowd?  No,  sir.  You  were  still  standing  by 
that  south  pillar  when  the  pistol  went  oil?  Yes, 
sir.  Was  the  wind  blowing?  Not  that  I  recol- 
lect of,  sir.  Was  it  still  ?  I  think  it  was  tolera- 
bly calm.  Y''ou  say  just  before  the  pistol  was 
fired,  the  negro  raised  his  head  up  ?  Yes,  sir. 
Did  you  see  where  Sheriflf  Ilardie  was  standing  as 
the  negro  raised  his  head  up  ?  No,  sir.  Was 
Sheriff  llardie  wilh  him  in  the  crowd?  I  don't 
know,  sir,  I  didn't  see  him  at  that  time.  Was 
Wemyss  m  ith  him  in  that  crowd  ?  I  don't  know, 
sir.  Was  Faircloth  with  him  in  that  crowd  ?  I 
can't  tell.  Was  McGuirc  with  him  ?  I  didn't  sec 
him  at  that  time.  Then  the  solitary  object  that 
you  saw  was  Beebceand  Bccbce's  head  just  raise 
ui>  ?  I  saw  that.  You  saw  nothing  else  ?  1  saw 
no  other  face.  Y'ou  did  see  Beebee  and  the  smoke 
of  the  pistol?  Y'es,  sir,  I  saw  Bccbce's  head 
raise  up.  All  other  objccis  were  lost  to  your 
view  except  these  two?  1  don't  recollect  seeing 
;niv  other  lace.    Whib:  you  v.'cre  looking  at  Bee- 
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bee  the  pistol  was  fired  was  it'?  No,  sir.  Were 
you  looking  at  tin;  point  wberc  tlie  pistol 
fired  ?  No,  sir.  Where  were  you  lookiuii^  V 
I  can't  say.  Is  it  i)Ossible  tliat  there  was 
a  crowd  in  front  of  you  say  in  the  very  act  of 
taliini^  the  life  of  tlie  prisoner,  and  your  attention 
was  not  attracted  to  1  lie  scene  at  all?  I  can't 
say.  Were  you  there,  sir?  Yes,  sir,  I  was  tiicrc, 
but  as  to  the  names  of  any  that  were  in  the 
crowd,  I  don't  recollect.  You  say  at  the  very 
niomeut  wlien  the  pistol  fired,  you  were  not  look- 
injj  at  the  place  where  the  smoke  came  from  or 
themau  IcHV  Not  at  that  moment;  as  soon  as 
the  pistol  lired,  I  looked  in  the  direction  of  the 
sound.  Which  way  did  you  draw  your  eyes  from 
wlien  you  looked  there':'  I  can't  say  wliich  way, 
1  don't  know,  sir.  You  don't  know  whether  you 
were  lookinif  north,  south,  east  or  west?  No, 
sir.  You  saw  tlic  smoke  of  the  pistol?  Yes,  sir. 
And  directly  after  that  you  saw  standin;;^  in  tlie 
same  spot,  just  mwr  the  smoke,  Samuel  A.  Pliil- 
lips  with  a  pistol  in  his  hand,  which  he  was  hold- 
ing in  Iront  of  liim,  and  then  returned  to  his  left 
breast?  It  was  nearly  where  the  smoke  was. 
How  near  ?  It  was  somewhere  near  the  place. 
I  want  to  know  how  near?  I  don't  know,  sir. 
Can't  you  say  within  six  feet?  Yes,  sir,  it  was 
within  a  foot  or  two.  Now  you  arc  much  easier 
in  coming  at  that  estimate  than  you  were  before 
at  any  other  ?  I  want  to  answer  them  all  as  nigh 
as  I  can.  Within  about  twelve  inches  of  wliere 
you  saw  the  smoke  you  saw  Samuel  Phillips 
standing  with  a  pistol  in  his  hand?  As  uigh  as 
lean  say.  Who  was  standing  close  to  Sam  Thil- 
lips?  I  don't  know,  jir.  You  saw  him?  Yes, 
sir.  You  recognized  no  man  in  thatero«d  up  to 
this  time,  but  you  saw  Sam  Pliilli])s  imnudiately 
after  the  pistol  fired  and  you  recognized  him  dis- 
tinctly? Yes,  sir.  You  recognized  hina  with  a 
pistol  in  his  hand  ?  Yes,  sir.  "You  saw  him  hold 
it  up?  He  held  it  up  for  a  moment.  What  was 
he  doing  with  it— wasn't  he  taking  the  cap  olf? 
I  didn't  see  him  do  it.  Didn't  you  see  some 
smoke  come  from  the  muzzle,  or  tube?  No,  sir. 
You  didn't  see  him  rubbing  it  with  his  thumbs 
to  get  the  signs  of  smoke  oil  ?  No,  sir.  He 
was  just  holding  it  up  with  one  hand?  Yes, 
sir.  That  was  the  lirst  time  you  saw 
him  that  day?  The  lirst  I  recollect  of. 
Was  that  the  last  time?  No,  sir.  Wliere  did 
you  see  him  next?  At  his  store  in  the  evening. 
Was  that  the  last  j'ou  had  seen  of  him  at  the  nuu- 
ket  house?  Yes,  sir.  Did  you  look  at  him  at 
the  time  he  had  the  pistol  ?  'Not  more  than  a  mo- 
ment. And  from  that  momentary  glance  you  es- 
timate the  distance  he  was  from  the  point  where 
the  pistol  fired  to  have  been  about  twelve  incnes ; 
you  concluded  at  that  time,  then  and  there,  that 
Sam  Phillips  had  fired  it?  At  that  moment  I 
thought  so.  Where  did  you  ever  speak  about  it 
and  to  v/hom,  knowing  "that  tliis  man  had  per- 
petrated a  crime,  a  felony  in  the  face  of  the  day 
and  before  the  law  ;  to  whoni  did  you  report  it  ? 
I  never  reported  it  to  any  person.  When  did  you 
first  mention  the  fact  that  you  knew  it  ?  I  don't 
recollect,  except  to  James  Atkinson,  two  or  three 
weeks  ago.  Had  you  heard  tliat  Sam  Phillips  had 
turned  States  evid'enee  before  you  related  this  to 
James  Atkinson?  I  heard.  Answer  me,  had 
you  heard  it?  I  think  I  had.  Don't  von  know 
you  had  ?  Yes,  sir  ;  I  know  I  had.  Whv  not  an- 
swer directly  ?  I  heard  about  the  same  time  that 
he  hadn't  turned  State's  evidence.  After  vouhad 
heard  that  Sam  Phillips  had  turned  State's  evi- 
dence you  went  and  told  it  to  James  Atkinson? 
Yes,  sir.  Did  he  ask  you  what  you  knew  about 
This  transaction?  I  don't  know  whether  he  asked 
jue  or  not.  Who  told  vou  that  Sam  Phillips  had 
turned  State':.- evidence,  James  Atkinson?    No, 


sir;  he  didn't  tell  me.  When  did  you  talk  about 
it?  I  don't  recollect.  I  want  to  know  if  that 
was  the  subject  of  conversation  at  that  time? 
No,  sir;  I  don't  think  it  was.  You  say  it  was 
not?  No,  sir;  it  was  not.  Nor  hadn't  been  im- 
mediately l>efore  tliat  ?  No,  sii-.  Now  how  long 
before  you  gave  this  information  to  Atkinson, 
did  you  know  that  Sam  Phillips  had  turned  State's 
evidence?  I  can't  say  for  certain  sir;  a  week  or 
two.  The  first  time  you  mentioned  it  was  to 
James  Atkinson  two  or  three  weeks  ago?  Yes, 
sir;  al)out  two  weeks  ago.  Wlien  were  you  sum- 
moned? Monday.  Are  you  a  Mason,  sir.  No, 
sir.  Do  you  know  Capt.  Tolar?  1  know  him  by 
sight  sir.  Is  he  an  intimate  ae(iuaintance  of 
yours?  No,  sir.  Are  you  any  connection  of  his? 
No,  sir.  Are  you  any  relation  of  James  Atkiu- 
Bon?  Yes,  sir.  Well,  sir  ;  what  is  the  relation- 
ship? We  arc  brothers  in  law.  Do  you  believe 
you  arc  bound  to  tell  the  truth  upon  your  oath 
here  ?  That  is  what  I  want  to  do.  You  think  it 
is  perjury  if  you  don't  tell  it?  Yes,  sir.  You 
have  no  idea  because  it  is  a  Miiitarj'  Commission 
that  you  are  not  to  tell  the  truth  ?  No,  sir.  You 
feel  as  much  bound  to  tell  the  truth  as  if  you 
were  before  an  ordinary  Civil  Court?  Indeed  I 
do  ;  I  don't  wish  by  any  means  to  tell  anything 
else.  After  this  pistol  fired  at  what  place  did 
you  see  Tolar  in  fhe  crowd?  any  where?  No, 
sir.  IIow  long  did  you  stay  after  tlie  pistol  fired  ? 
I  left  immediately.  I  imderstand  you  to  say  the 
only  time  you  saw  Capt.  Tolar  that  day  was  when 
3'ou  first  went  into  the  market  house  ?  A  short 
time  afterwards.  When  he  was  standing  near  the 
center  of  the  market  house  ?  Yes,  sir.  You  saw 
him  at  no  other  time?  No  other  time  that  I 
know  of.  You  can't  tell  who  was  near  Phillips 
when  he  fired  tliat  pistol,  you  can't  tell  who  was 
nearest  Beebce  in  the  crowd  that  was  pressing  on  ? 
No,  sir;  I  can't  tell;  I  was  not  paying  at- 
tention. You  saM'  the  man  who  fired  that 
pistol  ?  No,  sir,  I  didn't  And  you  never  saw 
Capt.  Tolar  afterwards  ?  No,  sir.  Did  you  see 
LTitterloh  alterwards.  I  don't  recollect  that  1 
did.  Did  you  see  him  afterwards  ?  I  don't  re- 
collect sir.  Did  you  see  Leggett  afterwards  ? 
Yes,  sir.  Where  was  he  ?  He  was  down  at  our 
place.  I  mean  on  the  ground  before  you  went 
away  ?  No,  sir,  I  didn't  see  him.  Did  you  see 
E.  P.  Powers  afterwards  or  about  the  time  the 
]iistol  fired  ?  No,  sir.  Did  you  see  Henry  Sykcs  ? 
No,  sir.  Sam.  Hall  ?  No,  sir.  John  Maultsby  ? 
I  saw  John  Maultsby  after  the  pistol  fired.  Be- 
fore you  left  the  ground  ?  No,  sir,  after  I  went 
away  and  come  back.  How  long  did  you  stay 
away  when  you  went  away  ?  About  half  an  hour. 
And  come  back  and  found  John  Maultsby  ?  Yes 
sir.  Just  after  the  pistol  fired  didn't  yon  hear 
any  body  in  the  crowd  cry  out  who  did  it? 
No,  sir.  Didn't  you  hear  anybody  in  the  crowd 
say  "  Capt.  Tolar  killed  him"  ?  No  sir  You 
heard  no  exclamation  ot  that  soit?  No,  sir. 
Didnt  you  see  that  the  people  expressed  great  ia- 
diguation  that  a  man  should  be  killed,  that  wa}* 
in'the  street?  Not  that  I  recollect  of.  You 
heard  no  expressions  of  surprise,  indignation  or 
even  inquiry  as  to  who  had  done  it?  Not  that  I 
recollect  of.  No  name?  No,  sir.  Did  you  see 
any  etlbrt  to  arrest  the  man  who  had  done  it? 
Yes,  sir.  What  was  it?  They  had  a  trial  there. 
I  mean  straight  away  when  the  felony  was  com- 
mitted there  in  the  presence  of  the  crowd,  did 
you  see  anybody  attempt  to  make  an  arrest,  out 
of  the  whole  crowd?  No,  sir,  I  didn't.  Are  you 
deaf?  No.  sir.  Yoti  hear  distinctly  don't  you  ? 
Yes,  sir,  Oh  yes,  sir. 

lie-direct  Examination,  by  the  Cotmsel  for  the 
accused. 

I  understand  you  to  say,  sir,  that  just  before 
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the  pistol  fired,  the  crowd  was  thick  nud  dense 
between  you  and  tlie  negro  num,  Bcebee?  Yes, 
Bir,  it  was  thick  between  mc  and  Beebee.  And  in 
motion  ?  Yes,  sir.  And  that  though  j-ou  saw 
many  persons  there,  and  perliaps  persons  whom 
3'ou  linew  were  strangers  to  yon,  that  yet  nothing 
having  occurred  up  to  that  time  to  partichirly 
excite  your  attention,  you  didn't  charge  your 
memory  with  it,  and  don't  now  remember  their 
names  ;"  is  tliat  the  statement  I  understand  you  to 
make  ?    Yes,  sir,  that  is  it. 

Counsel  for  the  prosecution  :  I  desire  that  the 
Counsel  will  please  let  him  make  his  own  state- 
ments. 

Re-direct  Examination  resumed. 

Just  make  it  in  your  own  language  ?  After  the 
prisoner  ^^■a.s  demanded,  1  don't  recollect  the 
names— I  didn't  pay  attention  enough  to  recollect 
the  names  of  persons— of  course  there  was  men 
there  that  I  would  kno\v,  but  I  don't  recollect 
their  names. 

Counsel  for  the  accused  :  I  think  that  is  the 
the  substance  of  the  statement  I  made. 

Counsel  for  the  prosecution  :  I  simply  didn't 
want  you  to  make  a  speech  for  him. 

Re-direct  Examination  resumed : 

What  was  j'our  reason,  or  reasons  for  noticing 
and  particularly  charging  your  memory  M'ith  the 
lact  that  Samuel  rhillips  was  there  ''.  I  seen  him, 
1  am  very  well  acquainted  with  Mr.  Phillips,  and 
1  saw  him  standing  there,  and  I  noticed  the  pis- 
tol. Tlien  your  only  reason  for  noticing  Phillips 
particularly  and  charging  yourmeniory  with  his 
being  there  was  the  fact'of  his  having  a  pistol  ? 
Yes,  sir,  that  was  the  cause  of  my  noticing  him 
particularly.  Was  tliere  no  other  men  except  those 
you  have  named  as  having  charged  your  memory 
with.  Monk  and  Sam.  Phillips,  was  tlicre  no  oth- 
er men  in  tlie  crowd  Uiat  you  saw  with  weapons 
that  day  ?  No,  sir,  with  the  exception  of  ]\Ion]c's 
knife  and  Sam  Phillips'  pistol.  And  I  understand 
that  your  only  reason  for  charging  your  memo- 
ry vi'ith  these  two  was  the  lact  "that  they  had 
weapons  in  their  hands?  Yes,  sir,  that  is  the 
only  reason.  You  were  asked  just  noAV,  sir,  if 
you  had  made  this  statement  to  James  Atkinson 
before  you  heard  that  Phillips  had  turned  State's 
evidence ;  I  understand  you  to  say  (if  I  don't 
understand  you  correctly,  correct  nie,  sir,)  that 
about  the  time  you  made  this  statement  to  At- 
kinson, that  you  had  heard  both  ways  ;  first,  that 
Pliillips  had  turned  State's  evidence,  and  tlien 
that  lie  had  not  turned  State's  evidence  V  I  M-as 
nt  Sam  Phillips's  house  at  a  prayer  meeting,  when 
John  Morgan  told  us  jiositively  that  Caivin  had 
been  here"j  and  Gen.  Avery  had  told  him  posi- 
tively that  Pliillips  had  turned  State's  evidence. 
So  at  the  lime  you  told  this  to  Jim  Atkinson,  you 
had  heard  both  ways,  and  yoncadu't  knowwhich 
way  was  true  at  that  time — whether  he  had  turn- 
ed State's  evidence  or  turned  traitor,  whether  he 
had  )iot  done  so  ''.  No,  sir,  I  can't  say  tor  certain, 
I  heard  it  both  ways  at  that  time. 

Questioned  by  the  Judge  Advocate: 

You  had  heard  at  that  time  that  Samuel  A. 
Phillips  had  been  released  irom  jnisonV  Yes, 
eir.  You  knew  at  that  time  he  had  been  releas- 
ed, did  you  not  ?  I  just  l\.new  it  from  what  1  had 
heard.  You  had  heard  it  trom  those  whom  you 
believed  '::'     Yes,  sir,  ol  course. 

Sebastian  Akey,  jr.,  awitness  for  the  defence. 
Laving  been  first  duly  sworn,  testified  as  follows  : 

By  the  Counsel  for  tlie  accused : 

What  is  your  name  ?  Sebastian  Arey.  Your 
age  ?  Fifteen  years,  on  SOtli  next  December. 
Where  do  you  liNeV  At  Fayetteville.  For  how 
long?  Ever  since  I  was  born.  What  have  you 
been  doing?  Nothing  but  goins;  to  school ;  tiiat 
is  the  last  thing  i  have  done.     Were  you  at  Fay- 


etteville on  the  llh  of  February  last  ?  Yes,  sir. 
In  the  market  bouse  ?  Yes,  sir.  At  what  time 
do  you  get  there  on  that  day  ?  Between  three 
and  four  o'clock.  What  occurred  on  the  11th  of 
February?  I  suppose  there  was  a  nigger  killed 
there.  What  day  of  the  week  was  it?  I  don't 
I'einember.  You  understood  a  negro  was  killed 
on  that  day,  you  were  present  at  the  market 
house,  at  what  time  did  you  arrive  there  ?  Be- 
tween three  and  four  o'clock.  You  went  there 
from  what  point  ?  From  Maultsby  and  Russell's 
store,  with  J\Ir.  John  S.  Maultsby's  son,  his  name 
is  William  Maultsby.  Where  does  he  live  ? 
About  the  upper  part  of  the  town  of  Fayetteville, 
on  Mumford  street.  How  tar  from  the  market 
house?  I  suppose  about  lialf  a  mile.  When 
you  got  there,  was  there  anyl)0dy  lU'csent  at  the 
market  house  ?  Yes,  sir.  How  many?  About 
twenty-five.  In  or  outside?  In  and  out  togeth- 
er. Had  Archy  Beebee  been  carried  up  into  the 
market  house  at  that  time?  No.  Where  did 
you  go  first — what  part  of  the  market  house? 
South-cast  corner.  Where  did  you  take  your 
station?  I  went  into  the  market  house,  and  af- 
tei-wards  came  out  and  sat  on  tlie  bench  ?  Where 
is  the  bench  ?  It  is  in  the  small  arch,  at  the  east 
end  of  the  market.  At  which  side  of  the  main 
arch  ?  On  the  right  hand  side  as  you  go  out. 
You  took  a  scat  on  a  bench  in  that  arch?  Yes, 
sir.  Did  you  get  on  that  bench  from  the  in  or 
t'K^side?  From  the  outside.  Were  you  sittiug 
or  standing  there?  Sitting  down.  Were  you 
there  when  Arcliy  Bcebee  was  carried  up  there? 
No,  I  had  gone  to  Mr.  Draughon's  cor- 
ner. Where  did  you  take  your  station  then  i 
I  went  back  to  the  same  corner  (of  the  market 
house.  Did  yoii  sit  down  or  stand  up?  Sat 
down  for  a  quarter  of  an  hour.  In  the  arch  ? 
Yes,  sir.  In  the  same  place  as  before?  Yes,  sir. 
Who  did  you  see  there  that  you  recognized,  in- 
side or  outside?  I  don't  exactly  know  who,  but 
I  saw  Captain  Bully  there;  I  remember  him  be- 
cause he  was  drunk.  Do  you  notice  here  any 
jiarties  Miiom  you  saw  there  ?  I  don't  remember. 
Neither  Tolar,  nor  Tom  Powers,  nor  Monk  Jn- 
lia?  No.  Could  you  see  the  place?  I  could  see 
the  steps.  Ijcaning  from  the  side  you  were  on, 
or  the  opposite  side  ?  From  the  side  I  was  on, 
I  could  not  see  any  farther  tliau  the  door.  The 
door  at  the  lauding?  Yes,  sir.  You  took  your 
station  there  for  about  fifteen  minutes?  Yes, 
sir.  Did  you  leave  there  before  Archie  Beebee 
was  brought  down?  Yes,  Capt.  Bull}"  was  there, 
and  I  went  round  to  see  wliat  he  had  to  say. 
Where  did  you  go  then  ?  1  staid  right  at  the 
back  of  the  arch  until  he  ■\\as  brought  down. 
"Were  you  there  when  lie  was  brougiit  down  ? 
Yes,  vvhen  they  brought  him  to  the  door.  Where 
did  yoxi  go  then  ?  Got  upon  the  bench.  As  soon 
as  you  saw  them  bring  him  down,  you  took  your 
station  on  the  bench  ':  Yes,  sir.  Did  you  see 
Miss  Massey  brought  down  '!  Yes,  sir.  Who  was 
with  her?  IMr.  Bond  and  her  mother.  Did  you 
notice  Miss  Massey,  what  she  was  d>jing?  She 
looked  like  crying.  Had  she  a  handkerchief  to 
her  face  ?  Not  that  I  know  of.  Did  you  sec  the 
carriage?  Yes,  sir.  Where  did  it  stop?  Right 
in  front  of  the  east  end  of  tlie  market.  How  fur 
from  the  main  arch?  Ten  or  twelve  yards  I 
guess.  Did  it  stand  there  all  the  time,  or  was  it 
inoved  after  it  was  driven  up?  Didn't  notice 
about  that.  Mr.  Bond  and  !^Irs.  Massey  went  lo 
the  carriage  witli  Miss  Massey  ?  Yes,  sir.  Did 
you  see  anybody  else  go  there?  No.  Didn't 
you  notice  anybody  else  ?  I  can't  say  for  certain. 
How  long  did  it  remain  after  tliey  went  unto  the 
carriage?  1  don't  know,  I  wasn't  noticing  over 
there.  You  didn't  notice  when  it  Mas  driven  olJ 
youeay?    No.    As  I   understand   you  then,   as 
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60on  as  you  saw  the  ne<?ro  brought  to  the  door, 
you  took  your  stand  at  the  same  place  as  before, 
on  the  bench  In  the  small  arch,  at  the  eastern 
face  of  the  market  house  ?  Yes,  sir.  Now  tell 
us  what  you  saw  from  the  time  that  Archie  first 
made  his  appearance,  until  he  reached  the  arch  ? 
Well,  the  Sheriff  came  down  before  him  with 
Faircloth  and  Wemyss,  the  policemen,  the  Sher- 
iff came  first.  How  was  Wemyss  standing  as  re- 
gards the  prisoner?  lie  had  him  by  the  thumb 
with  a  twitch.  Which  thumb  wiis  it  ?  The  ri;;ht 
thumb.  On  which  side  Wiis  Wemyss  standinj^y 
On  the  riglit  of  Beebec.  Who  else  was  with  him? 
Faircloth.  AVas  there  nobody  else?  I  think 
there  was.  Who  ?  Maguire  came  along  down 
behind.  Were  the  others  policenjcn?  Yes,  sir. 
Was  any  demonstration  made  as  they  came  down 
the  steps?  No.  As  they  reached  the  floor  was 
there  any  demonstration  made?  No.  What  was 
the  tirst  demonstration  you  saw  made  towards 
the  prisoner?  I  saw  a  crowd  rush  up  to- 
wards the  prisoner?  Explain  to  tlie  Court 
what  your  position  was  at  the  time.  I 
was  standing  on  the  bench,  leaning  against  the 
south  part  of  the  arch  ;  was  leaning  against  the 
bar  at  the  south  part  of  the  bench.  Inside  or  out- 
side ?  Outside  the  bar.  On  Tvhich  side  did  you 
have  your  head  ?  Outside.  Did  the  p.arty,  includ- 
ing the  prisoner,  turn  to  the  right  hand  ov  to  the 
lett?  The  crowd  rushtd  upon  them  But  what 
direction  had  they  turned  to  ?  South,  to  the  right 
band.  Y'ou  mentioned  some  excitement,  what  was 
the  nature  of  it?  Looked  as  if  they  weie  trying 
to  take  hira  frorc  the  policemen.  How  many  ?  I 
don't  know.  Did  you  see  more  than  one  excited  ? 
There  was  such  a  crowd  I  coukln't  say  whether 
there  was  more  than  one  or  not.  What  was  the 
evidence,  what  diJ  you  see  that  made  you  think 
there  were  some  trying  to  get  hold  of  him?  I 
heard  a  noise  and  saw  a  rush  made  towards  him, 
and  heard  the  sheriff  tell  them  to  hold  back.  Any- 
thing before  that  ?  No,  sir.  Notsuch  a  cry  as  "  I 
demand  the  prisoner  ?"  No,  sir.  What  did  the 
sheriff  do?  I  heard  him  say  ''  stand  ba  k  gentle- 
men." Did  they  stand  back  or  press  on?  Pressed 
on.  What  did  they  do?  Noihirg,  at  that  time. 
How  many  ?  I  can't  tell.  Was  the  crowd  thick? 
Pretty  thick,  and  kept  coming  up  continually. 
How  large  a  crowd  was  there  then  in  front  of  the 
market  house ;  how  mauy  do  jou  think?  I  think 
there  were  over  50  outside  and  inside  the  market. 
How  much  over  50?  1  can't  tell.  Y'ou  can't  say 
you  think  there  were  as  many  as  60  ?  I  can't  tell. 
The  crowd  was  thick  and  you  cannot  tell  how 
many  were  pressing  upon  the  prisoner?  I  cannot. 
Did  yon  see  any  body  with  a  hand  raised  or  a 
weapon  of  anj-  kind  ?  1  saw  some  one  with  a  knife 
as  I  was  commg  out  of  the  arch.  Whose  hand 
was  it?  1  don't  know.  Did  you  see  the  man 
plainly  ?  No,  I  just  ."aw  the  hand  with  the  knife 
in  it.  Y'^ou  only  saw  one  hand  with  a  knife;  how 
many  bands  were  presented  towards  the  prisoner  ? 
I  don't  know.  More  than  two?  I  don't  know; 
can't  say.  Are  you  certain  that  you  saw  as  many 
as  two  ?  I  can't  be  certain.  In  what  position 
was  the  hand  you  saw  the  knife  in  ?  He  had  il 
down  to  his  side.  What  was  he  doing  with  it  ? 
He  had  it  in  his  hand.  The  blade  protruding 
from  which  side  of  the  hand?  The  inside.  Which 
hand?  I  don't  know.  How  long  a  blade  did  the 
knife  have  ?  I  don't  know ;  two'or  three  inches 
long  t  suppose.  Was  any  effort  made  by  the  man 
that  held  the  knife,  to  strike  the  prisoner?  I 
never  saw  hira  any  more ;  the  crowd  was  all  rush- 
ing in.  Did  j-ou  see  anj'  other  weapon  besides 
that  knife  ?  Not  at  that  time.  Mr.  Arey,  how 
came  you  to  sec  the  knife,  without  beiugable  to 
see  the  lace  of  the  man  that  held  the  knife?  He 
was  in  the  crowd  and  T  jnst  seen  it  through  the 


crowd,  J  didn't  notice  about  his  face.  Y'ou  were 
looking  along  the  side  of  the  market  house  at 
that  time.  Yes,  sir.  Were  there  many  persons 
between  you  and  the  person  who  held  the  knife? 
About  a  dozen.  AVas  your  head  higher,  or  on  a 
level,  or  below  the  man  who  held  the  knife  ?  1 
was  standing  on  the  bench.  IIow  hifjli  is  it? 
About  three  feet  Irom  the  pavement.  You  were 
standing  up?  Yes,  sir.  What's  your  height? 
About  five  feet  and  a  half.  Y'ou  say  you  don't 
know  what  prevented  you  Irom  seeing  the  hand 
that  held  the  knife?  1  didn't  look  to  see;  the 
crowd  was  thick.  That  was  the  only  weapon 
you  saw  at  that  time  ?  Yes,  sir.  Were  any  cries 
being  made  just  at  that  moment?  That  was 
aboiit  the  time  I  heard  the  Sheriff  cry  out  "stand 
back  gentlemen."  I"  saw  the  knite  about  that 
time.  You  heard  no  other  cries  after  that  ?  Not 
that  I  know  of.  Well,  what  occurred  next? 
Well,  the  prisoner  got  to  the  edge  of  the  little 
arch — the  north  edge — and  the  crowd  kept  rush- 
ing on  ;  at  last  he  got  down  ou  his  all  fours,  and 
he  got  most  up  again  when  he  fell  again.  How 
low  down  did  he  go  at  the  first  stumble  ?  On  his 
knees.  He  was  then  at  the  middle  of  the  small 
arch  ?  Yes  sir  ;  and  when  he  stumbled  his  head 
was  about  even  with  the  level  of  the  arch.  Who 
bad  hold  of  him  at  that  time?  Wemyss,  Faircloth 
and  the  Sheriff.  Where  was  the  Sheriff?  At  his 
back.  Did  you  notice  at  what  time  the  Sheriff' 
got  back  of  the  prisoner?  No,  at  the  time  begot 
to  the  middle  of  the  arch  I  noticed  he  was  back. 
At  the  middle  of  the  arch  you  say  be  stumbled 
again  ?  He  didn't  stumble,  but  was  about  down. 
He  had  been  down  on  his  all  fours  and  hadn't  re- 
covered himself.  Where  was  Wemyss  when  he 
came  on  his  all-fours?  He  had  hold  of  him  by 
the  thumb.  How  close  were  you  to  him  ?  I  was 
ou  the  bench.  How  close  to  Bcebee?  About 
three  or  four  feet.  How  far  M-as  he  from  the  wall 
of  the  market  house  ?  About  three  or  four  feet. 
Where  was  Wemyss  then?  On  the  right  of  the 
prisoner.  And  Faircloth;  where  was  he?  Didn't 
notice;  he  was  on  the  far  side  of  hinr  from  me. 
The  Sheriff  was  behind  at  that  time.  Can  >ou 
explain  where,  was  he  on  the  right  or  left  at  the 
time  ?  I  can^t  say.  How  close  was  be  to  him  ? 
He  had  bold  of  him.  By  the  collar?  Yes.  By 
the  back  or  front?  About  here  as  well  as  I  can 
recollect.  (Witness  here  placed  his  hand  upon 
bis  coat  collar  at  a  point  quite  near  the  back  of  the 
neck.)  Did  you  notice  whether  Bcebee  had  on  a 
bat  or  not?  No;  1  didn't  notice;  I  don't  remember. 
Who  else  did  you  notice  about  the  prisoner  at 
that  time  ?  There  was  a  big  crowd  around  him. 
Did  you  notice  anybody  in  "particular  ?  No,  sir, 
I  was  just  noticing  the  crowd  and  that  was  about 
all.  Were  there  many  in  front  of  the  prisoner  at 
that  time  ?  No,  but  they  were  gathering  in  front 
of  him.  How  many  between  where  you  were 
standing  and  the  prisoner?  I  cannot  tell.  You 
were  within  about  four  feet  from  him  ?  Y'es,  sir. 
And  you  cannot  tell  how  many  were  between 
you?  No.  He  had  then  fallen  on  his  all-fours  in 
the  middle  of  the  arch;  what  did  j-ou  next  no- 
tice? That  Phillips  bad  a  pistol  in  his  hand. 
Where  was  he  standing?  To  the  rear  and  left. 
How  far  from  the  prisoner?  About  seven  feet. 
On  or  off  the  pavement  ?  Somewhere  about  the 
edge;  I  could  not  see  whether  he  was  on  or  off. 
What  was  the  position  of  the  pistol  where  you 
first  saw  it?  I  saw  him  put  his  hand  in  hi-  bo- 
som, or  under  his  coat.  What  did  be  do  with 
the  pistol  after  be  took  it  out  ?  I  saw  him  with 
the  pistol,  and  I  got  down  from  the  bench,  and 
in  front  of  the  arch  where  Phillips  was.  Did  you 
see  him  cock  it?  Y'es— no,  I  didn't  see  him  cock 
it,  but  I  saw  it  cocked.  About  how  high  was  he 
holding  it  ?    About  so  high. 
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( Wituess  here  placed  liis  hand  and  arm  in  posi- 
tion to  suit  tlie  words,  brin^^iug  his  liand  to  the 
heiglit  ol'  the  shoulder,  and  having  it  at  a  distance 
from  the  s'loulder  of  about  eight  or  ten  inches — 
tlic  same  position,  or  nearly  such,  as  would  be 
taken  by  a  person  about  to  discharge  a  pistol.) 

How  was  the  pistol  pointing,  with  reference  to 
you  at  that  moment  ?     It  was  pretty  much  poin- 
ted towards  me.     Well,  how  was  the  prisoner  to 
you  and  Phillips,  between  you,  or  on  one  side  or 
the  other?    Near  about  between.     And  the  pis- 
tol was  pointing  in  your  direction?    It  looked 
like  it.     What  did  you  then  do?    I  got  off  the 
bench.      Jumped  down?      I  sort  o'jumped   or 
swung  down.     Which  way  did  j'oujump?    Got 
in  front  of  Bccbee.    Did  you  run  or  walk,  or 
w'ere  you  thrown  there  in  getting  down  ?    Well, 
the  crowd  kind  o'shoved  "and  t  just  got  there 
somehow;    I  was  trying  to  get  out  of  the  crowd. 
Did  you  hear  the  pistol  lired  ?    Yes.    Did  you 
you  see  it?    Part  of  it.    IIow  much  of  it  did  you 
see?    The  muzzle  of  it.    ALd  you  heard  it?    Yes, 
sir.    Did  you  sec  any  evidence  of  the  discharge 
of  the  I'i^tol ;  did  you  sec  the  flash  ?      I  did,  sir. 
And  the  smoke  ?     Yes,  sir.     How  far  was  the  pis- 
tol from  the  i)lacc  where  you  had  seen  Phillips  ? 
A  little  closer  than  when   I  first  saw  it.      Was  it 
closer  or  not  to  the  prisoner  ?      It  was  closer  to 
Iiim.    What  v.'as  the  position  of  the  prisoner  at 
the  time  you  sa'v   the  pistol  in  Phillips'  hand? 
Well,  he  was    then    looking   about    south  east. 
Was  he  erect,   or  down,    or  getting  up  when  he 
shot  at  him  ?      Just  up.      How  was  he  when  you 
jumped?    Down  on  his  hands  and  knees.    Did 
you  see  him  rise  ?    Yes,  sir.     Where  were  you  at 
the  time  ?      On  the  pavement.      How  far  from 
him?    Close  enough  to  have tonclied  him.     How 
long  after   yoia  got  down  from  the  bench  did  you 
see  the  pistol  tire  ?    About  a  minute  or  so.     How 
many  could  you  have  counted,  think  you?    Oh, 
I  don't  know.     Can  you  say  whether  it  was  more 
or  less  than  a  minute?      No,   I   can't   come  any 
nearer  to  it — but  just  before  he  was  shot  I  heard 
some  one  holler  out  "  shoot  him."     Did  you  see 
or  hear  who  said  "shoot  him  "  ?    No.     Did  you 
recognise  the  voice    or   see  the  person?      No. 
That  was  just    before  you  got  down  from  the 
bench?      Yes,  sir.      V/as  anything  else  said  at 
that  moment  ?    No.    Not  immediately  before  it  ? 
No,  not  that  I  know  ot.      \Vhat  were  police  We- 
myss  and  Faircloth  doing  at  that  time  ?      They 
had  hold  of  him.     Where  was  the  prisoner  at  the 
time  this  holler    of   "shoot  him"    was  heard? 
He  was  down.    Did  you,  or  did  j'ou  not  notice 
him  making  any  elforts  to  get  away  ?      Well,  it 
looked  as  if  he  was  trying  to  get  away  on  account 
of  being  scared  of  getting  killed.     Was  that  about 
the  time  some  one  said  "  shoot  him  "  ?    Yes,  sir. 
That  was  just  before    you  got  down  from  the 
bench  ?    Yes,  sir.    And  you  had  got  how  many 
steps  from  the  bench  when  you  heard  the  pistol 
fire?      About  two  steps.       In  what  direction  did 
..these  steps  take  you,  right  or  left  ?    Straight  for- 
ward.     You  were  looking  which  way  when  'you 
got  down  ?    To  the  east.      Which  way  was  your 
"lace  after  you  got  down  ?      It  was  to  the  east. 
Did  you  go  directly  straight  forward  or  a  little  to 
the  right   or  left?      To"  the  right  if  anything. 
Tliat  took  you  in  front  of  the  prisoner,  and  with- 
in reach  if  you  had  held  out  your  arm  ?    Yes.     At 
that  moment  you  heard  the  pistol  fire?    Yes,  sir. 
How  much  nearer  was  it  now  than  when  you  saw 
it  on  the  bench  ?    Not  much  nearer,  not  so  much 
but  that  a  man   could   have  got  np  that  close  in 
the  time.     Hud  Beebee  moved  forward  from  the 
time  you  saw  the  pistol,  or  did  he  merely  lise 
from  where   lie  was  standing  ?      He  merely  rose 
And  the  slicriu  had  liim  by  the  back  of  the  neck? 
Yes.     And  the  pi.-^tolwasa  little  nearer  than  when 


you  saw  him  put  up  his  hand  ?      Yes,  sir.     How 
close  was  Phillips'  hand  to  the  prisoner;    you 
say  he  was  standing   seven  feet  from  him  ;  but 
how  far  was  his  hand  from  his  head?    About  four 
or  five  feet.    And  when  you  saw  the  smoke  and 
heard  the  report  the  pistol  was  nearer  than  when 
you  first  saw  it  in  his  hand?      It  was  nearer. 
Could   you  say    how   much?      About    two    or 
three  feet,  I  should  think.     What  else  did  yoii 
see  after  that — what  nest  occurred  ?    The  next 
thing  I  saw  the  nigger  fall.     Which  way  did  he 
fall — witli  this  head  to  the  market  house,  or  in 
the  other  direction?    About  towards  the  market 
house.     How  were  his  feet  as  he  fell  ?    About 
east  or  somewhere  in  that  direction.    How  tar 
from  the  edge  of  the  pavement?    I  can't  say  for 
certain,  but  my  opinion  is  that  one  foot  was  off 
the  pavement.     The  loot  that  was  off  the  pave- 
ment was  under  the  leg  of  the  foot  that  was  on, 
is  that  so  ?    Yes,  sir.    I)id  yoii  hear  any  cries  af- 
ter the  shooting?    I  heard  some  one  say  "the 
damned  rascal  is  dead,"  or  sometliing  like  that. 
Did  you  see  who  said  it?    No.    Who  was  nearest 
to  you  when  you  had    reached    the  position  in 
which  you    were    standing  where  the    prisoner 
was  shot?    The  only  one  I  know  was  Jim  Doug- 
las.   At  which  side  of  you  ?    To  my  right  side. 
How  far  from  you?    About  right    against  me, 
about  the  edge  of  the  pavement.    Whither  was 
he  off  or  on?    I  didn't  notice,   can't  tell.    Did 
you  hear  a^ny  cries   as  to  who   shot  him  ?    No. 
Did  you  see  Phillips  after  the  shot?    No.     Did 
you  see  Captain  Tolar  at  the  time  of  the  shoot- 
ing?   No.    Did    you    see    Tom  Powers?     No. 
Did  you  see  Monk  Julia?    Yes.    Where  was  he? 
To  the  south.    In  front  or  rear  of  the  prisoner  ? 
To  his  face,  after  the  fall.    Are  you  acquainted 
with  Tolar  and  Tom  Powers?    Yes,  sir,   I  know 
Mr.  Powers  when  I  see  him,  but  I  didn't  know 
his  name.     You  had  seen  the  man  whom  you  say 
you  know  to  be  Tom  Powers,  but  you  were  not 
acquainted  with  him  at  that  time  ?      Yes,   sir. 
Were  you  acquainted  Mith  Captain  Tolar  at  that 
time  ?    Yes,  sir.     Did  you  see  Captain  Tolar  af- 
ter you  saw  Beebee  come  to  the  door    of  the 
stairs  ?    I  never  saw  him  that  day  as  I  know  of. 
Did  you  see  Tom  Powers  that  day  ?    Not  that  I 
know  of.    Had  you  seen  Monk  on  that  day?    I 
saw  him  in  the  market  house.    What  was  he  do- 
ing?   Walking  along.     What  became  of  you  af- 
ter the  prisoner  fell  ?    I  started  for  home" — went 
as  fi^r  as  the  other  part  of  the  market  house,  and 
staid  up  there  until  it  was  about  time  for  them  to 
hold  the  jury,  and  tiien  I  left  and  went  home. 
Did  yon  stop  on  your  wa.y  home?    I  don't  re- 
member.   Did  you  see  Phillips  after  the  shoot- 
ing?   No.     Did  you  look  to  see  who  shot  him? 
No.     Where  did  you  look  as  the  prisoner  fell. 
At  him.    Are  you  a  relation  of  any  of  the  pris- 
oners here  ?    Jlr.  Tolar  is  some  distant  relative 
to  me,  but  not  close  to  me.      What  is  it  ?     About 
first  or  second  cousin  to  mother.    First  or  second  ? 
I  don't  kuow  which.     Are  you  related  to  any  of 
the  witnesses  that  hare  been  examined?    No. "sir. 
Are  you  a  relative  to  Squire  Arey  who  has  been 
examined  ?      He  is  my  grand  father.     Are  you  re- 
lated to  Lockamy  ?    No.      Are  you  related" to  any 
of  the   witnes.-es   for   the  prosecution?     No.     To 
Kendricks?      No.      To  Porter?      No.       Did  you 
ever  tell  any  body  else  about  the  matter  before  ? 
I   vvent~  home   and  when  speaking   about  it  I  was 
told  I  bad  better  not  have  any  thing  to  say  about 
it.    Whtn   was   that?    The  "day  it  was  done;  I 
was  told   it  didn't  concern  me,  and  I   had   better 
keep  it  all  to  my  self.       Who  told  you  ?     I  don't 
remember  nxactiv,  some  people  about  there.     Soma 
ot  the  fulks  at  home  ?      No,  some  neighbors,  don't 
reicember   who    they  were.       And   you   have  not 
said  any  thing  about  it '.'     No,  I  was  told  I  might 
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get  myself  intQ  a  scrapoj  or  something  of  that  kind, 
80  I  kept  it  to  myself. 

(Jross  examined  by  Counsel  for  prosecution. 

Did  you  say  your  mother  was  a  first    cnusin  or 
second  of  Capt.  Tolar,  you  don't  know  which  ?    I 
don't  remember.     Are    you   any  relative  of  John 
Maultsby's  ?      No,  but  t  am  of  John   Maultsby's 
uncle  by  marriage,  but  no  relative  to  him.     To  old 
John?     Yes,  sir,  he  is  my  uncle  by  marrias;e,  he 
married  my  mother's  sister.    Jno.  Maultsby's  Avife 
is   your  aunt  then?       Yes.   sir.     Is  young  John 
Maultsby  a  son  of  your   aunt?    Yes,  sir.     Then 
John  Maultsby  is  your  first  cousin  ?     No,  his  uncle 
is  only  uncle  by  mavriage,  he  married   my  aunt. 
Do  you  know  John  Maultsby  under  arrest  at  Fort 
Macon?      Yes,  sir.    What  "kin  is  your  mother  to 
hira  ?    None  at  all.     Do  you  know  Henry  Sykes; 
any  kin  to  him  ?    I  knowhim  but  he  is  no  relative 
of  mine.     Then  the  only  relation.ship  you  know  of 
is   that   your  mother  is  cousin,  first  or   second,  to 
Maultsby?      Yes,  sir.      What  time  of  day  was  it 
v/hen  you  went  to  the  market  house?      Between 
three  and  four  o'clock.      You  went  before  Archy 
was  brought  out  of  the  guard  house  ?    I  was  going 
by  there  and  heard  about  this  thing  ;    I  wanted  to 
see  the  Bigger,  so   i  stopped  to   hear   the  trial. 
You  were  going  by  you  say  and  you  thought  you 
would  stop;   what  induced  you  to  stop,  was  there 
any  crowd   there?      Yes,   a  tight  smart  crowd. 
What  caused  you  to  stop  at  the  market  house  ?  _  1 
wanted  to  see  what  nigger  it  was.     From  curiositv 
connected  with  this  affair?    Yes,  sir.      When  you 
got  there  you  found  Archj'  hadn't  come,  so  you 
inoved  down  to  Drauj^hon's  corner  ?      Yes,  and  as 
they  came  I  came  behind   them.      And   you  took 
your  station  at  the  east  front  of  the  little  south 
arch  ;  you  sat  down  theie  ?     i'es,  sir.     As  Archy 
went  up  stairs  ?    Yes,  sir.     Did   you  remain  until 
he  came  down?    No,  I  sat  until  Capt.  Bully  came 
«p.     Who  is  he  ?    I  don't  know  who  he  is,  that's 
all  I  know  of  him.    Did  you  get  off  on  the  outside  "' 
Yes,  my  legs  were   hanging -outside.      Now,    this 
bench  is  about  three  feet  from  the  ground,  and  up 
above  that  bench  there  is  a  bar,  'now  high  is  that  .' 
I  don't  know.  When  you  were  standing  on  the  bench 
could  you  reach  it  ?    Yes,  even  when  setting  down 
Did  your  head  reach  it  when  you  were  sitting 
down?    I  don't  remember.      Did  it  not  iaconve- 
iiicnce  you  when  you  were  sitting  down  ?  Well,  I 
was  a  sort  of  leaning  over.    That  was  not  in  your 
way  ?    No,  sir.    You  didn't  go  inside  the  market 
house  did  you,  when  Archy  went  up  ?    No.    You 
eat  on  the  seat  until  Bully  came  aloncj  ?    Yes,  I 
went  up  to  the  big  arch  and  staid  in  it.     Near  the 
south  end?    Yes,   sir.     With  yotir  face  to   the 
south  side  at  the  arch  ?    Yes,   sir.    Could  you 
sec  the   steps  from    there?      Yes,  if  I  looked. 
You  remained    there  until   Miss  Massey  came 
down  stairs?    Yes,  sir.     Did  you  see  any   one 
come  down  stairs  before  she  did  ?    No.      Before 
Mr.  Bond  and  herself  came  dow!i  the  steps,  didn't 
anybody  come  down  ?    Don't  remember.    Before 
Mr.  Bond  came  down  with  Miss  Massey,  didn't 
he  come  down  alone?    I  don" t  recollect.    During 
the  time  youwerc  standing  in  the  arch,   before 
Archy  came  down,    or  before  Mr.  Bond  came 
down,  whom  did  you  see  in  that  crowd  ?    I  saw 
AlonzoBirket.     Did  you  see  Sam  Phillips  then  ? 
No.    Did  you  see  Tolar  and  Lcggett  and  Luttcr- 
loh  standing  in  the  middle  of  the  arch  within  a 
very  feet  of  you  ?    No.     Did  you  see  Lutterloh, 
Leggett,  Tolar,  or  Powers  standing  within  a  few 
fccTof  the  market  bouse,  in  front  of  you  ?    No. 
Don't  you  remember  a  single   soul  you  saw?    I 
saw  Alonzo  Burkett  there  and  Capt.  Bully.    Was 
Bully  standing  in  the  arch  with  you?    lie  was 
standing  with  his  back  to  the  south  part  of  the 
arch  ;  we  were  joking  together;  there  were  a  num- 
2?er  of  boys  of  us  together.     Did  thai  joking  con- 


tinue until  the  ladles  came  down  stairs?    Yes, 
sir.    80  that  you  were  chiefly  concerned  in  that 
jocose  conversation?     Yes,  sir.    Was  the  crowd 
perfectly  still ;  were  they  not  talking  at  all  ?      I 
didn't  notice  any  of  them.    Yourattentiou  wasso 
much  taken  up  with  Capt,  Bully  that  you  did  not 
notice  the  crowd  much?      You  don't  know  how- 
many  people  were  there?    No.    And  you  don't 
now  know  anybody  but  Capt.  Bully,  Alonzo  Bir- 
ket,  and  some  other  hoys  ?     No,    I  saw  others 
then  that  were  not  talking  to  Bully.    Who?     I 
saw  Jonathan    Hollingsworth.      Did   he  have  a 
weapon?    He  had  a  jtistol  buckled  around  his 
waist  outside  Lis  coat.    What  became  of  him? 
I    saw    him    about    three  several    times.       Did 
you  sec  him  there  when  the  ladies  came  down  ? 
Yes,  sir.     Where  was  the  last  you  saw  of  him? 
About  the  time  the  ladies  came  down.      What 
was  he  saying  or  doing?      Ue  came  up   by  the 
right  hand  sideand  went  under  the  marki?t  house, 
but  stopped  about  the  middle  of   the  market. 
To  whom  did  bespeak?    I  didn't  notice.      I  un- 
derstand you  to  say  that  trom  the  time  you  went 
into  the  arch  until  the  ladies  came  down  stairs, 
yoti  saw  neither  Lutterloh,  nor  Leggett,  nor  Pow- 
ers, nor  Sam  Hall,  nor  anybody  you  knew,  hut 
Bully?    I  saw  John  Manltsbj'.      Where  was  he 
standing  ?      He  was  sort  o'lcaning  on  the  bench. 
Was  he  speaking  to  anvbody  ?    Didn't  notice  that 
he  did.     Did  you  see   Hollingsworth?      No.     Did 
you  see  Sykes  or   Hall?    No.     ]Sor   Ed.  Powers? 
No.     Nor  Leggett?    No,  sir,  I  did   n^'t  know  him 
anyway.      Nor    Lutterloh  ?      No.      Did   you  see 
Tom  Powers    there?    ^o,   the  only  way   1  know 
him  is   by   his  having  had  the  small-pox;   but   I 
would  have  known  him  if  I  saw  him  in  the  crowd. 
These  ladies  came  down  and  Mr.  ]5ondwit-hthem 
Did  you  leave  to  move  out  of  the  arch  to  give 
them  room  to   pass  ?    I  moved  out.     What   be- 
came of  Bully  ?    I  don't  know.     When  j'ou  made 
way  there,  did  you  and  Bully  move  off  together. 
No.     Where  did  you  go?    I   Ment  back  to  the 
bench.    Still  witn  your  legs  hanging  outside  ?    I 
was  standing  up,  on  the  bench.    When  you  first 
went  up  there  yoti  took  your  station  on  the 
bench ;  afterwards  you  left  and  went  to  the  eas- 
tern arch  trifling  with  Bully,  and  when  tlh^ladies 
came  down  stairs  you  stepped  back  to  the  arch 
and  then  staid  at  that  arch  ?    Yes,   sir.    Well, 
when  you  got  up  on  the  bench  did  you  stand  out- 
side this  bar  or  inside  it  ?    Outside.    You  turned 
your  attention  from  the  carriage  then,  and  looked 
towards  the  steps  ?    Yes.     Did  you  see  the  ladies 
get  into  the    carriage?    I  "was  watching  to  see 
Beebce  come  down.    Did  you  hear  it  said  in  the 
crowd  that  he  was  coming  ?    I  heard  something 
said  about  it  but  didn't  know  exactly.  But  didn't 
you  go  there  because  yott  heard  some  body  saj' 
the  prisoner  was  coming  down?    Yes.  You  heard, 
he  was  shortly  going  to  come   down  ?    Yes,   sir. 
Did  you  hear  it  said  when  the  ladies  came  down  ? 
Yes,  sir.     The  carriage  hadn't  driven   off  before 
you  started  for  the  bench  ?    No.    How  did  you 
hear  the  prisoner  was   coming   down?    I  dout 
know;  but  heard  something  about  it.     Did  you 
hear  a  general  buzz,  people  saying  that  he  was 
coming  down  soon?    Yes,   sir.     And  you  went 
and  took  your  station  in  this  place  with  your  face 
inwards  you  were  rather  higher  than  the  heads  of 
the  crowd?    I  was  sir.     Was  there  any  body  be- 
tween you  and  the  stairs?    Becky  Ben  was.    Was 
there  any  bodj'  between  you  and  the  steps  of  the 
stairs?  if  a  person  had  to  go  down  stairs,  would 
he  have  come  down  against  you  ?    Not  exactly, 
hut  very  near  me.     Do  j'ou  think  the  distance  is 
twenty  "feet,  from  the  foot  of  the  landing  to  where 
you  were?    About  fificen  or  twenty.    Was  there 
any  body  in  the  place  be(  ween  yoii  and  the  loot 
of  "the  stairs  ?    All  that  I  remember   was  Becky 
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Ben.  Did  the  steps  land  right  in  the  middle  of 
her  stall?  Yes,  sir.  Does  slic  sit  so  that  u  man 
coming  down  stairs  -nonld  tread  upon  her  ?  No, 
slie  has  a  small  place  fixed  with  a  kind  ot  bench. 
You  say  there  was  a  space  ot  fifteen  or  twenty 
leet  ?  was  there  any  one  between  3'on  and  her  ? 
I  don't  renieniber.  Did  you  see  Sam  Phillips 
then  I-'  Not  at  present.  You  did'nt  see  a  soul 
t  lut  you  could  recognise?  No.  Didn't  you  see 
Tom  Powers?  No.  Did  you  see  Capt.  Tolar? 
No.  Do  you  know  him  ?  Yes,  sir.  Did  you  see 
Monk  Julia  down  there?  Not  at  that  time.  I 
am  speaking  of  the  time  you  sot  to  the  bench 
with  your  face  turned  to  the  stairs ;  you  say  you 
didn't  see  Tolar?  No.  And  you  don't  know 
Leggett,  did  you  see  Powers  or  Lutterloh?  No. 
Nor  Maultsby  ?  I  saw  Maultsby  leaning  on  the 
bench  at  Becky  Ben's  stand,  inside  the  market. 
AVas  he  speaking  to  any  one  ?  I  don't  remember. 
Was  any  one  near  him;  I  think  so.  Who?  I 
don't  know.  Were  there  any  other  persons  about 
or  near  him?  I  think  there  were,  but  I  don't  know 
whether  they  were  sijeaking  to  him.  Did  j'ou 
see  any  weapon  about  him  then?  No.  You  saw 
no  one  else  but  Maultsby  that  you  recog- 
nized? No.  Was  Hollingb'worth  there  then? 
No.  Nor  Sam  Pliillips?  No.  Nor  anybody 
else  ?  No,  or  it  I  ever  did  know  I  forgot.  You 
have  forgotten  a  good  deal  about  it  ?  I  have,  sir. 
You  have  never  told  it  at  all  from  the  time  it 
happened  until  very  lately?  I  told  it  to  some. 
To  whom?  I  don't  remember.  Who  did  you 
tell  it  to  ?  Well,  I  don't  remember ;  it  is  two  or 
three  weeks  ago ;  I  told  part  of  it  to  Ichabod 
Davis.  Is  he  the  first  person  to  whom  you  re- 
member having  told  it  lately  ?  Yes,  sir.  Did 
lie  come  and  ask  you  about  it?  No,  he  came  to 
the  field  where  they  were  playing  base  ball. 
Have  you  told  it  several  times  since  then?  No, 
I  have  not  said  much  about  it  since  then;  I  told 
him  something  about  it  and  he  said  I  had  better 
keep  it  to  myself.  How  much  did  you  tell  him  ? 
Not  mucli,  1  don't  recollect.  Yon  told  him  the 
particular  part  about  Sam  Phillips?  Yes,  sir. 
That  was  the  first  time  in  a  long  while  that  you 
had  told  it?  Yes,  sir.  To  whom  have  you  spo- 
ken of^it  since?  To  no  one,  I  was  advised  not 
to.  You  have  not  spoken  of  it  to  any  one  since 
(speaking  to  Ichabod  Davis  about  it  ?  I  have  not 
that  I  can  remember.  You  have  not  spoken  to 
the  Coursel  in  tliis  case  and  told  him  what  you 
were  going  to  testify  ?  No.  They  never  asked 
you  what  you  wei'e  going  to  testify  on  the  stand  ? 
Mr.  Fuller  did.  Did  you  tell  your  mother  of  it? 
Yes,  sir.  A  full  account  of  it  the  day  it  occur- 
red? No.  Did  you  tell  her  of  it  the  day  it  oc- 
curred ?  I  told  her  part  of  it.  What  Sam  Phil- 
lips had  done  ?  A  part  of  it ;  I  don't  remember 
what  part.  That  Sam  Phillips  was  standing 
with  a  cocked  pistol  in  his  hand?  I  don't  re- 
member. Upon  your  oath?  Not  that  I  can  re- 
member. Nor  your  father?  No,  sir.  Then  the 
first  time  you  mentioned  it,  was  to  Davis  ?  I 
told  Pa.  When  ?  Just  before  I  told  Davis. 
How  come  you  to  tell  him,  did  he  ask  you  about 
it ;  or  did  you  tell  it  to  him  of  your  own  accord  ? 
Well,  Ma  knew  that  I  knew  something  about  it, 
and  I  suppose  she  told  him — he  asked  me  about 
it .  Then  the  first  ever  said  about  the  cocked 
pistol  was  to  Davis?  Yes,  sir.  Who  were  they, 
the  day  it  happened  that  told  you  to  hold  your 
peace;  was  it  your  mother  or  father?  No,  sir, 
some  ot  the  neighbors.  Can't  you  name  some 
one?  No.  They  had  influence  enough  to  keep 
you  from  naming  it  and  yet  you  don't  know  who 
they  were.  I  do  not.  Yoit  say  you  saw  all  that 
you  have  narrated  on  the  day  it  happened  and 
vou  know  it  now  it  now  as  well  as  you  did  then  ? 
Yes.    Then  you  tny  the  part  you  told  your  moth- 


was,  that  Sam.  Phillips  was  there  with  a  loaded 
pistol  ?  No.  Your  father  then  was  the  first  to 
whom  you  mentioned  it,  you  say,  and  that  within 
the  three  or  four  weeks  ?  Yes,  sir.  When  you 
saw  Archy  coming  down  stairs  yon  cannot  tell 
anybody  except  Maultsby  who  was  there.  No, 
Do  you  remember  whether  Davis  had  been  to 
Raleigh  and  gone  back,  or  do  you  know  ?  I 
think  he  had  been  here  and  gone  back— I  am  not 
certain,  but  I  think  he  had.  Was  it  the  last  time 
he  had  gone  back  ?  After  he  had  gone  back  the 
first  tinie  from  Raleigh,  I  think.  When  you  saw 
Archy  coming  down  stairs  who  was  in  front  of 
him  ?  Sheriff  Hardie— as  well  as  I  can  recollect 
Sheriff  Hardie  came  before  Archy,  and  got  near 
the  foot  of  the  steps  before  Archy  came  out  ot  the 
door?  Then  he  turned  and  looked  around?  .1 
don't  remember.  Archy  was  about  the  door  all 
this  time,  then  you  saw  him  come  through  ?  Yes. 
Was  Wemyss  on  his  right  hand  ?  Yes.  And  you 
say  he  had  a  twitch  on  his  thumb  ?  Yes.  On  his 
right  thumb  ?  Yes,  sir.  And  you  think  Wemyss 
who  held  the  twitch  was  on  his  right  side  also  ? 
Yes,  sir.  Where  do  you  think  Faircloth  was? 
On  his  left,  as  well  as  I  can  recollect.  In  speak- 
ing just  now  of  persons  you  had  conversation 
with,  did  you  mean  you  ever  had  any  conversa- 
tion with  Tolar  about  it  ?  No.  You  never  told 
him  anything  you  knew  about  it  ?  No.  Well, 
they  came  down  stairs  and  nothing  was  done  till 
they  came  to  the  foot  ?  Nothing  was  done  then. 
You  were  still  looking  at  them ;  when  did  you  turn 
about  and  look  outside  ?  When  they  got  to  the 
arch.  You  were  looking  inside  until  then?  Yes, 
sir.  You  saw  their  movements  from  the  time 
they  got  to  the  foot  of  the  steps  until  they  got  to 
the  ai'ch  ?  Yes,  sir.  When  he  got  to  the  arch 
inside  you  turned  abotit  so  that  you  could  see 
him  when  he  got  outside  ?  Yes.  From  the  time 
he  got  to  the  foot  of  the  steps  inside  to  the  time 
he  got  to  the  arch  and  was  about  to  turn  about, 
what  happened?  They  then  rushed  on  him, 
about  the  outer  edge  of  the  arch.  You  could  see 
him  from  the  outside  ?  Yes,  sir.  Nothing  was 
done  inside  ?  No.  You  didn't  hear  Tom  Powers 
make  a  demand  for  him  ?  No.  No  voice  nor  ex- 
pression in  the  nature  of  a  demand  ?  No.  No 
noise,  disturbance  or  confusion  whatever  imtil 
he  got  to  the  arch?  No.  And  yet  you  were 
looking  inside  from  the  time  he  got  to  the  toot 
of  the  stairs  until  he  got  to  the  arch?  Yes,  sir. 
Did  you  recoErnise  any  body  inside  in  the  crowd 
from  that  time  to  the  time  he  got  to  the  arch  ? 
No.  Was  this  bar  in  front  of  or  behind  you  ?  Be- 
hind me.  You  were  two  or  three  feet  above  the 
level  of  the  crowd  ?  More  than  that.  You  could 
see  the  crowd  well  then  ?  Yes,  sir.  Was  it  mov- 
ing right  at  your  feet  ?  Not  at  that  time.  As 
Archy  turned  out  of  the  arch  there  was  a  rush 
made" for  him?  Yes.  Was  that  a  simultaneous 
rush  of  the  whole  crowd  ?  Not  at  all,  but  some  of 
them.  Was  it  the  greater  portion  of  the  crowd 
that  was  rushing  ?  It  looked  to  be  about  so,  the 
whole  crowd  just  about  surrounded  him.  You 
used  the  expression  rush  on  your  first  examination, 
do  you  mean  to  retract  that?  There  was  a  rush 
around  him.  Did  that  come  from  the  crowd  be- 
hind or  before,  or  did  all  get  around  him  simul- 
taneously ?  Sort  o'  from  his  left  and  front.  The 
crowd  didn't  seem  to  come  on  him  from  the  mar- 
ket house  or  behind  him  ?  When  I  first  saw  the 
crowd  they  were  rushing,  not  before  I  looked 
around.  Then  when  you  did  look  round  tbey  were 
actually  in  the  act  of  rushing?  Yes,  sir-  The 
confusion  was  over  then  so  you  could  not  see  it  ? 
Yes,  sir.  You  are  confident  you  saw  that  ?  Yes, 
sir.  You  are  certain  ?  I  know  I  did.  Any  body 
there  you  knew  ?  No.  Is  it  possible  that  in  tho 
crowd  vou  saw  at  that  time  vou   couldn't  tell    a 
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■ingle  one  of  them?  I  alight  have  at  the  time, 
but  don't  remember  row?  Do  you  swear,  in 
presence  of  Alinif;;hty  God,  who  knows  your  heart 
and  conscience  this  day,  and  to  whom  all  secrets 
are  revealed,  that  with  the  best  exertions  of  your 
memory  you  cannot  say  any  one  of  those  who 
were  concerned  in  that  runh  that  dav.  1  do  swear 
it.  You  have  tried  and  you  have  failed.  Yes,  sir. 
Sheriff  Hardie  turned  round  and  exclaiiiied  "stand 
off  gentlemen  ?"  He  was  in  the  crowd  and  I 
didn't  see  him.  You  were  standing  about  three 
leet  higher  V  Yes,  but  T  was  not  noticing  him  at 
the  time,  I  was  watching  towarda  the  nigger.  Did 
you  see  him  at  that  time?  No,  he  made  a  sort 
o'stop  in  the  arch.  Now  t*ien  this  nigger,  as  I 
understand  it,  has  got  to  the  arch  on  the  pave- 
ment, and  turned  to  the  right?  lie  hadn'tturned, 
but  he  was  about  ready  to  turn.  At  that  time 
when  he  was  about  ready  to  turn,  his  face  was  due 
east;  was  your  face  turned  to  tlie  east;  you  were 
not  looking  inside  the  market  house  ?  My  atten- 
tion was  turned  to  some  one  on  the  bench.  Which 
way  were  you  looking  inside  or  out?  I  don't 
know,  when  I  looked  round  in  front  I  seen  the 
rush.  Wliere  j'ou  iirst  got  standing  on  the  bench, 
what  did  you  see;  was  the  rush  going  on  then? 
Yes.  Was  Archy  outside  on  the  pavement  then? 
He  was  about  even  with  the  arch,  about  tlie  outer 
edge.  Did  you  see  him  when  he  turned  to  the 
right  to  go  to  the  guard-house?  Yes,  sir.  From 
that  time  did  lie  ever  get  iu  front  of  you?  Yes, 
he  did.  Before  you  juuii)ed  off  the  bench  ?  Yes, 
sir.  Was  the  crowd  uoisy  from  the  time  Archy 
commenced  moving  until  he  got  close  to  you,  or 
was  it  quiet?  Most  of  them  were  saying  some- 
thing, but  I  couldn't  understand.  W^as  it  noisy  ? 
You  heard  no  one  say  ho  would  get  away  ? 
No.  You  heard  one  say  "kill  him?"  I  heard 
some  one  say  that  when  he  got  about  in  front  of 
me.  Did  Sherilf  Ilardic  use  his  club  ?  He  uever 
had  a  club.  Did  Wemyss  use  his  ?  Not  that  I 
know  of.  Did  you  not  hear  him  hit  somebody 
that  day,  and  a  knife  drop  on  the  pavement  ? 
No.  Then  there  was  such  a  noise  that  you  could 
Eot  have  heard  the  clash  of  a  knife  on" the  pave- 
ment, nor  the  blow  of  the  club  on  a  man's  head. 
I  might  have  heard  it  if  it  had  been  loud 
enough  ;  there  was  fuss  enough  by  the  feet  on 
the  brick  to  prevent  any  hearing  auy  such  small 
noise  as  that.  And  the  first  exclamation  was 
"kill  him?"  Y"es,  sir.  Now,  from  the  time 
Archy  turned  to  the  right  and  moved  down  the 
pavement  until  he  got  to  you,  did  you  recognize 
anybody  at  all  ?  Not  that  I  recollect  now ;  the 
excitement  for  one  thing  would  keep  me  from  re- 
membering— my  attention  was  called  to  the  ne- 
gro. You  can't  say  anybody  who  was  in  that 
crowd  then  ?  No.  Have  you  not  told  anybody  ? 
Not  that  I  can  remember  Have  you  not  told 
them  that  you  knew  some  M'hom  you  were  a  lit- 
tle uncertain  about,  and  they  told  you  that  be- 
cause you  were  not  certain  you  need  not  swear 
to  it?  No.  Then  you  didn't  know  a  single  in- 
dividual except  the  shcritf,  his  officers  and  the 
prisoner?  No.  Then  you  didn't  hear  any  "kill 
him"  imtil  he  got  down  there.  No.  Were  you 
still  standing  on  this  bench  until  the  prisoner 
was  right  up  to  you.  Y'"cs.  This  nigger  had 
come  down  the  pavement  to  opposite  the  center 
of  that  arch  before  you  left  your  perch  ?  Y'^es, 
sir.  You  recollect  about  that— he  did  get  down 
the  pavement  directly  opposite  you  before  you 
left  the  perch  ?  Yes,  sir.  Where  did  lie  fall- 
did  he  fall  as  soon  as  he  got  outside  the  big  arch  ? 
AVell,  he  had  started  on.  Had  he  gone  a  step  or 
more  than  that?  More  than  that.  He  got  near 
the  arch  before  you  saw  him  stumble  ?  Yes,  he 
recovered  himself  and  then  went  down  on  his 
bauds  and  kuces.    By  the  time  he  got  down  di- 


rectly opposite  you — you  standing  in  this  little 
arch  you  sjjeak  of?  Yes,  sir.  Was  he  well  down 
on  his  hands  and  knees  when  you  jumped  oil"  the 
perch  ?  Just  rising.  lie  was  i!i  the  act  of  rising 
when  you  jumped  y  Yes,  sir.  While  you  were 
standing  thus  ilid  you  see  Thillips  with  his  pis- 
tol cocked?  Yes.  Was  it  full  cocked?  It  look- 
ed to  be.  And  now  you  who  couldn't  recognize 
u  single  one  up  to  this  time,  say  that  you  saw  a 
j)tstol  in  a  man's  hand  and  that  it  was  full-cocked  ? 
How  far  was  Phillips  Irom  you  :  was  he  ofT  the 
])avement  ?  He  was  beyond  the  pavement.  Phil- 
11  [)S  was  in  the  crowd  and  olf  the  pavement? 
Y''es.  And  tlie  crowd  therefore  spread  on  and 
farther  than  the  pavement?  Yes.  How  deep 
beyond  Archy  ?  About  ten  feet  I  should  think  ; 
they  w  ere  coming  up  iu  all  directions.  And  in 
the  midst  of  it  you  saw  Satn  Fliillips  distinctly 
with  this  pistol  in  his  hand ;  did  he  cock  it  be- 
fore he  tooii  it  out,  or  after?  The  first  I  saw  of 
it,  'twas  cocked.  When  he  put'his  hand  in  his 
breast,  didn't  you  sec  him  take  it  out ;  1  ask  you 
distinctly,  did  you  see  him  take  his  hand  out  of 
his  breast?  I  did  not  see  him  take  it  out.  You 
saw  him  put  his  hand  in  his  breast,  you  didn't 
see  him  take  it  out,  but  instantly  afterwards  you 
think  you  saw  his  hand  with  a  cocked  pistol  in 
it ;  was  that  all  in  very  quick  succession  ?  There 
was  about  a  minute  or  half  a  minute's  difterence, 
somewhere's  along  there.  Where  M'as  Archy  at 
the  moment  you  saw  Phillips  put  his  hand  in  his 
breast?  He  was  at  the  place  where  he  was  shot. 
Is  that  answer  correct ;  you  say  he  was  in  the 
spot  where  he  was  shot  ?  Well,  rather  there  or 
so  near  that  tly  diflereucc  can't  be  noticed.  You 
saw  I'hillips  put  his  hand  in  his  breast,  you 
didn't  see  him  x'ull  it  out,  but  you  did  see  him 
with  a  pistol  in  his  hand  immediately  afterwards? 
Yes,  sir.  Where  was  Archy  at  the  time  you  saw 
Phillips  with  the  pistol  in  his  hand?  On  the 
pavement ;  he  was  down  and  just  as  he  rose  the 
pistol  lired.  If  you  will  answer  my  questions,  I 
will  get  at  what  I  want  without  these  long  nar- 
ratives ;  where  was  Archy  when  Phillips  put  his 
hand  in  his  breast?  About  the  south  cud  of  the 
arch  near  the  south  corner  of  the  market  house. 
Where  was  he  when  you  saw  Phillips  with  the 
pistol  iu  his  hand?  About  the  same  spot,  he  did 
not  move  at  all ;  he  might  haye  moved  a  little, 
but  not  much.  Was  he  down?  Yes.  Did  you 
hear  the  holler  "shoot  him"  before  you  saw 
Phillips  put  his  hand  in  his  breast?  Yes,  sir. 
Did  you  not  say  just  now  that  you  heard  that  cry 
of  "  shoot  him"  after  you  got  down  on  the  pave- 
ment? Y'es,  and  I  say  so  yet.  Didn't  Jyou  say 
you  saw  Phillips  put  his  hand  in  his  breast  just 
after  you  heard  the  cry  of  "  shoot  him"  ?  Well, 
....  I  ask  you  distinctly,  did  you  not  say  so ; 
if  you  did,  and  that  it  was  a  mistake,  correct 
yourself?  It  1  did,  I  made  a  mistake.  Very 
well  ;  you  say  you  saw  him  put  his  hand  in,  you 
didn't  see  him  pull  it  out,  but  you  afterwards 
saw  him  with  a  pistol  in  his  hand  :  how  long  a 
time  was  there  between  these  two  events  occur- 
ring, and  where  was  Archy  Beebee  when  the 
first  event  occurred,  and  where  the  second  ?  He 
was  down  on  the  pavement.  When  ?  When 
Phillips  Avas  putting  his  hand  in  his  bosom.  Was 
he  down  on  the  pavement  when  Phillips  had  tha 
pistol  in  his  hand  ?  It  looked  as  if  he  was  under 
the  feet  of  the  men.  You  were  still  standing 
there  in  the  southern  arch,  on  the  east  front  when 
you  saw  Phillips  put  his  hand  in  his  breast; 
Archy  was  down  during  that  whole  transaction ; 
then  you  jumped  down  ?  No,  1  saw  him  with 
the  pistol  drawn  before  I  jumped  down.  You 
say  it  was  cocked ;  was  it  ready  to  fire  ?  Yes. 
Archy  was  down  on  the  ground  when  you  saw 
the  pistol,  was  the  pistol  directed  to  him  or  not? 
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It  was  pointed  in  the  direction  lie  was.  You  saw 
the  pistol  cocked  in  Phillips'  hand  while  you 
Avere  standing  in  that  small  eastern  arch  of  the 
market;  at  [tliat  moment  Beebee  was  down  on 
his  hands  and  knees  ;  now  I  a?k  you  if  that  pis- 
tol was  directed  towards  Beebee  on  his  hands 
and  knees  at  the  time  you  say  'i  It  was  as  well 
as  he  could  direct  it  at  him  when  he  wast  down  ; 
rhillips  had  it  directed  up  this  way  as  if  waitiug 
tor  him  to  rise. 

(The  witness  here  raised  his  hand  to  the  height 
of  his  shoulder,  as  if  liolding  a  pistol  or  ^jresent- 
iug  one.) 

"The  pistol  was  pointed  in  his  direction.  Per- 
haps we  don't  mean  the  same  thing  by  direction; 
when  you  first  saw  him,  had  he  the  ba'rrel|up  ?  A- 
bout  on  a  level  with  his  shoulder.  At  that  time  the 
negro  wae  on  the  ground?  He  was  rising.  Then 
we  come  back  to  the  original  statement;  when 
Phillips  put  his  hand  to  his  breast  the  negro  was 
down,  but  when  he  had  the  pistol  in  his  hand  the 
negro  was  up "?  Yes.  he  was  rising ;  about  up. 
When  you  saw  the  mazzlc  of  the  jjistol  for  the 
first  time  you  say  the  negro  was  in  the  act  of 
rising  ?  How  high  was  he  up  ?  About  on  his 
knees.  While  the  negro  was  in  that  position  you 
jumped  off?  Yes ;  and  just  as  Hit  on  the  ground, 
some  one  cried  out  "  shoot  him."  Archy  had 
come  down  right  in  front  of  you ;  was  there  not 
a  crowd  right  in  front  of  yoa  ?  He  had  pushed 
between  the  crowd,  I  was  trying  to  get  out  of  the 
waj'.  I  want  to  know  whetherVou  got  down  in 
the"  midst  of  the  crowd,  or  whether  there  was  no 
crowd  right  at  your  feet  ?  Well ;  there  was  space 
enough  for  me  to  get  on  the  ground  and  about 
no  more.  Then  you  worked  your  way  through 
this  crowd,  and  after  the  cry  ot  "shoot  him"  yon 
worked  your  way  round  to  his  front  ?  Yes  ; 
about  a  step  or  so.  After  you  had  taken  that 
step  you  heard  the  pistol  fire  ?  Yes,  sir.  And  it 
was  in  the  position  already  gained  in  front  that 
you  heard  the  pistol  fire':'  Yes,  sir.  Do  you 
swear  to  that,  without  fear  of  being  mistaken  in 
any  one  of  fhese  particulars  ?  1  may  have  made 
some  slight  mistake ;  but  it  was  in  the  direction 
of  him.  You  saw  that  pistol  and  swear  positive- 
ly that  it  was  at  a  full  cock  when  you  saw  it ''. 
Well,  if  it  was  not  a  full  cock,  it  must  have  been 
a  very  far  back  half-cock.  What  sort  of  pistol 
was  it  ?  A  large  pistol ;  like  a  navy  pistol :  a 
square  barrel  pistol.  You  saw  the  cock  very  dis- 
tinctly ?  Yes,  sir.  Did  you  see  the  other  parts 
as  distinctly  as  the  cock  i  It  had  a  brass  guard. 
That's  about  as  much  as  I  know,  k  brass  guard, 
a  square  barrell,  and  then,  it  was  cocked.  Xow 
sir,  when  you  first  mentioned  this  matter  to  Mr. 
Ichabod  Davis  did  you  tell  him  that  the  pistol 
had  the  brass  guard  ?  I  dont  remember,  but  I 
told  him  it  was  one  of  those  big  army  pistols. 
Did  you  tell  him  it  had  a  square  ISarrel  'i  I  don't 
remember.  Did  you  tell  him  it  was  cocked  ?  I 
believe  I  did.  When  did  you  first  know  it  had  a 
brass  guard  ?  I  saw  it  at  the  time.  Do  you  re- 
member now  that  it  had  a  brass  guard  ''.  Yes. 
Have  you  ever  seen  it  since  ?  No.  Nor  have  had 
no  description  of  it  from  any  one?  No.  No 
body  gave  you  any  description  of  it  ?  No,  sir. 
What  do  you  mean  by  "  a  square  barrel  pistol  ?" 
Well ;  some  are  round  and  some  a  kind  o'  square. 
Yes,  hexagonal ;  when  were  vou  summoned  ? 
Last  Monday.  Have  you  talked  with  any  one 
since  you  were  here  about  this  ?  No,  sir.  Did 
you  know  that  the  pistol  that  Phillips  had,  had 
been  given  to  a  man  named  Watson  to  be  unloa- 
ded in  the  town  ot  Fayetteville  ?  I  heard  someth- 
ing about  unloading,  but  didn't  know  anything: 
about  it.  No  body  told  you,  neither  theCoun"- 
sel,  nor  auy  body  else  that  it  had  a  brass  guard  ? 
No.      You   6wear   positively   it   was    cocked? 


Yes,  sir.  What  sort  of  a  day  was  it? 
As  well  as  I  can  recollect  it  was  a  sort  of  cloudy 
day.  Was  the  wind  blowing,  or  was  it  still?  I 
think  it  was  a  still  evening,  but  clocdy.  Was  it 
cold  or  warm  ?  Well,  it  was  pieai^ant,  I  know  it 
was  so  to  me,  I  can't  feel  for  others.  One  more 
question  :  you  did  not  see  Captain  Tolar  there  at 
all  that  day?  Not  that  I  can  remember.  And 
you  saw  no  weapons  except  those  of  which  you 
ha^e  spoken?  No,  sir.  Do  you  know  of  any 
body  else  who  had  a  weapon  there  that  day  ?  No, 
sir,  I  don't.  Neither  from  others  telling  you  so 
nor  from  seeing  ?  No,  sir. 
Re-direct  examination  by  Counsel  for  accused  • 
Have  you  ever  been  a  witness  before  this  day? 
No,  sir.  Were  you  anxious  to  become  a  witness  in 
this  case?  No,  I  didn't  want  to  come.  You  say 
that  during  the  time  most  of  the  matters  you  have 
been  speaking  of  occurred  that  you  were  there, 
standing  naar  the  southern  part  of  the  main  arch 
joking  with  Capt.  Bully,  and  he  was  drunk  ?  Yes, 
he  was  pretty  well  ia  for  it.  Yes,  sir,  and  you 
were  joking  with  him  and  thinking  of  that  and 
attending  more  to  it  than  to  any  thing  else  that 
occurred  ;  and  that  allhough  a  great  crowd  might 
have  been  there  at  the  time,  you  didn't  notice  that 
nor  pay ,  attenticn  to  any  thing-  else  ?  Yes,  sir. 
Some  time  after  that  some  of  your  neighbors  told 
you  not  to  have  any  thing  to  say  about  it,  and 
from  that  day  you  didn't  talk  about  it?  No,  sir. 
Shortly  before  Mr.  Davis  had  the  conversation 
with  you,  your  father  bad  a  talk  with  you  about 
it  ?  Yes,  sir.  And  you  then  told  him  in  substance 
what  you  have  told  her  to-day.  Yes,  sir.  Short- 
ly after  Mr.  Davis  returned  from  Raleigh,  and 
upon  the  ball  field,  asked  you  what  you  knew 
about  Phillips'  connection  with  this  afi'air,  and 
you  told  him  what  you've  told  here  to-day.  I 
didn't  tell  him  so  much,  but  I  told  him  some  of  it. 
You  were  afterwards  cautioned;  who  cautioned 
yoH,  Major  McRae,  James  McRae?  Pa  cautioned 
me  about  it,  not  McRae.  You  were  summoned 
last  Monday  ?  Yes,  sir.  And  before  that  you 
didn't  know  you  would  be  a  witness  in  the  case? 
Well,  Mr.  McRae  told  pa  that  I  would  have  to  be. 
You  came  to  Raleigh,  had  an  interview  with  me, 
and  told  me  what  you  know  of  the  matter,  and 
received  the  same  caution  to  say  nothing  about  it  ? 
Yes,  sir.  And  what  you  have  said  about  it  you 
have  seen  ;  and  here  in  the  presence  of  Almignty 
God,  well  understanding  the  solemnities  of  an 
oath,  you  swear  that  what  you  have  said  is  the 
truth  ?     I  do,  sir. 

fCounsel  for  accused:  and  there  is  no  doubt  of 
it.] 

By  Judge  Advocate : 

You  recollect  very  clearly  about  that  pistol — 
was  that  brass  guard  bright  or  dirty  ?  It  looked 
to  be  dark.  Very  dark  ?  Y'^es,  like  old  brass 
when  it's  been  standing.  How  dark  was  it  ? 
Like  an  old  door  knob.  When  you  were  looking 
at  that  pistol,  Mr.  Arey,  can  you  tel'  mc  whether 
there  was  a  piece  of  steel  or  brass  or  any  other 
metal  passing  over  the  cylinder?  I  didn't  no- 
tice that  sir.  Oh,  that  was  one  ot  the  little  things 
you  didn't  notice — do  you  know  a  Colt's  pistol, 
when  you  see  it  from  any  other  pistol  ?  I  might 
know  one  ot  these  big  ones.  Do  you  know  a 
Remington  pistol  ?  No,  sir.  Did  j'ou  particular- 
ly notice  ilr.  Phillips  ?  Yes,  sir.  What  sort  of 
hat  had  he  ou ;  a  black  hat  ? 

Counsel  lor  the  accused :  I  would  like  to  ask  if 
these  arc  questions  by  the  Court  ? 

Judge  Advocate:  They  are  questions  by  the 
Judge  Advocate,  sir. 

The  Counsel  for  the  accused  then  objected  to 
any  further  question,  as  the  witness  had  been 
examined  and  cross  examined  in   the  usual  way. 

Counsel  lor  the  procccuticu;  I  iindeifctaml  the 
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rule  to  be  as  stated  by  my  friend  on  the  left,  lie 
introdnccH  a  witness,  we  cross  examine  him,  ixnd 
we  liave  no  right  to  enter  into  an  examination 
again.  At  the  same  time  it  is  not  unusual,  if  a 
single  question,  or  two,  have  been  neglected  to 
put  tliein  in  this  way. 

The  Commission  :  The  form  is  tliat  any  niam- 
ber  ot  the  C^ourt  liaving  a  question  to  ask,  passes 
it  around  upon  a  i>iece  ot  paper.  If  any  one  ob- 
jects to  it,  the  sense  of  tiie  Court  is  taken.  If 
no  ojectioti  is  made,  it  passess  current  as  a 
question  of  the  Court. 

Counsel  for  tlic  accused:  I  must  state  to  the 
Court,  that  so  far  as  tlicse  omitted  questions  are 
concerned,  I  am  very  sure  the  gentlemen  manag- 
ing the  case  lor  the  i)roRecutioii  will  state  that  we 
have  been  exceedingly  liberal,  and  they  have  been 
also.  If,  in  this  instance,  1  had  been  asked,  I 
would  have  bad  no  objection  to  oiler,  but  when 
it  is  demanded  as  a  matter  of  right,  I  must  object. 
Besides,  I  think  that,  as  a  protection  to  a  little 
boy,  some  limit  should  be  had  to  the  cxamina- 
eioii,  for  as  the  Court  knows,  he  has  already  been 
examined  with  severity. 

Counsel  for  ijrosecution  :  The  question  is  in 
the  decision  of  the  Court. 

Judge  Advocate :  I  admit  the  objection  and 
ask  permission  of  the  Commission  to  ask  the  wit- 
ness the  quostions  touching  the  dress  of  Samuel 
A.  Philliiis  that  I  have  already  commenced  to 
put  to  bim. 

Counsel  for  defence  :  We  object. 

The  Commission:  The  matter  cannot  be  dis 
cussed  in  open  Court.  We  luid  better  retire  to 
consider  it, 

The  Commission  was  then  cleared  for  delibera- 
tion and  after  some  time  was  so  spent,  was  re-o- 
pened ;  when 

The  Judge  Advocate  announced  that  the  Com- 
mission had  decided  that  the  objection  of  the 
Counsel  for  the  defence  is  not  sustained. 

Mr.  Arey,  did  you  obaerve  Samuel  Phillips' 
coat  when  you  saw  the  pistol?  No,  sir,  I  did  not. 
Can  you  tell  me  what  was  the  color  of  his  coat? 
I  cannot.  Did  he,  or  did  he  not  have  on  an  over- 
coat at  that  time.  I  don't  remember.  Can  you 
tell  the  color  of  his  pauts?  No,  sir.  You  saw 
the  pistol  in  his  hand  ;  did  he  have  on  gloves  ?  I 
never  saw  him  with  any  ?  Did  he  or  did  he  not 
have  gloves  on  ?  I  never  saw  him  with  any. 
You  saw  him  that  day?  Yes,  sir.  You  saw  his 
hand  ?  I  don't  know  that  1  saw  his  hand  particu- 
larly; I  saw  the  pistol  in  his  hand.  But  you  must 
have  seen  his  hand  if  you  saw  the  pistol  in  the 
hand?  Well,  his  coat  sleeve  came  down  pretty 
well  on  his  hand  and  I  couldn't  see.  Was  that 
coat  a  black  coat  ?  1  don't  remember.  He  had 
no  gloves  on  ?  Not  that  I  saw.  Did  you  see  his 
hand  at  all  ?  I  don't  remember,  his  coat  cov- 
ered his  hand ;  his  overcoat  came  pretty  well 
over  his  hand.  Oh,  did  he  have  on  an  overcoat? 
Well,  I  can't  be  certain  about  that;  I  spoke  a 
most  too  quick.  Well,  sir,  did  he  or  did  he  not 
liaveonan  overcoat?  I  can't  say  about  that. 
Was  it  a, large  coat?  The  sleeves  were  pretty 
big.  Was  the  coat  a  large  coat?  I  can't  teil 
whether  it  was  long  coat  or  not. 

At  8:80  P.  M.,  on  motion  the  Commission  ad- 
journed to  meet  on  the  :33rd  instant,  at  10  A.  M. 

Witness  Sebastian  Ahey,  junior,  on  having 
the  evidence  read  to  him  from  the  records,  wish- 
es to  correct  as  follows  : 

To  the  question  put  here  by  Counsel  for  pros- 
ecution : 

"Then  the  only  relationship  you  know  of  is, 
that  your  mother  is  cousin,  first  or  second,  to 
Maultsby?  (As  on  original  record)  "Yes,  sir." 
Witness  however  wishes  this  answer  corrected, 
so  as  to  read:  "not  cousin,   but   sister-in-law" 


Raleigh,  N.  C,  Aug.  2d,  1SG7, 10  A.  M. 

The  Commission  met  pusruant  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all  the  accused,  and  their  Counsel. 

The  reading  of  the  testimony  taken  yesterday 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

John  T.  Mcllins,  a  witness  for  the  defence, 
having  been  first  duly  sworn,  testified  as  follows  : 

Examined  by  the  Counsel  lor  the  accueed  ; 

What  is  your  name  ?  John  T.  Mullins.  Where 
do  you  reside?  In  Fayettcville.  Fayetteville, 
North  Carolina?  Yes,  sir.  JIow  long  have 
you  been  living  in  Fayettcville,  North  Carolina? 
I  was  born  there  and  have  lived  there  all  my  life. 
Were  3'ou  in  Fayettcville  on  the  day  that  Archy 
Beebee  was  killed  ?  I  was,  sir.  Were  you  at  the 
market  house  in  Fayettcville  that  daj'  ?  I  was, 
sir.  At  what  time  did  you  go  to  the  market 
house  that  day  ?  I  got  to  the  market  house  just 
aboht  the  time  that  Archy  Beebee  and  the  guard 
with  liira  got  there;  I  was  standing  at  Mr.  Phil. 
Taylor's  store  on  the  north-cast  corner  of  the 
market  square  ;  I  saw  them  as  they  were  coming 
up  from  the  guard  house  by  Mr.  Draughon's  cor- 
ner and  I  walked  towards  the  marketi  house  and 
got  there  about  the  same  time  they  did.  How 
long  did  j'ou  remain  at  the  market  house?  I  re- 
mained there,  sir,  until  Beebee  was  shot.  To 
what  point  of  the  market  house  did  j'ougo?  I 
went  under  the  market  house  though  the  main 
aisle  of  the  market  house  running  east  and  M'cst. 
At  which  arch  did  you  enter  the  market  liouse? 
The  large  central  arch.  About  how  many  per- 
sons were  there  under  the  market  house  and 
around  the  market  house  at  the  time  you  got 
there  ?  Well,  sir,  Avhen  I  firet  got  there  the 
crowd  was  not  large  ;  I  don't  suppose  there  were 
more  than  fifteen  or  twenty  persons  out  there; 
it  continually^  increased  in  size.  How  long  was 
it  after  you  reached  the  market  house  before 
Archy  Beebee  was  brought  down  stairs  ?  From 
a  half  to  three  quarters  of  an  hour  as  well  as  I 
can  remember,  sir.  Did  you lea\e yodr  position, 
or  did  you  remain  about  the  same  place  during 
the  time  he  was  up  stairs?  I  went  to  the  market 
house  for  the  purpose  of  haraing  the  trial  and 
tried  to  obtain  entrance,  but  it  was  announced 
that  the  trial  would  be  strictly  private;  no  one 
would  be  allowed  up  there  except  the  relatives  of 
the  young  lady  and  the  Counsel  for  the  prisoner. 
About  what  point  did  you  remain,  Mr.  Mullins? 
I  was  at  a  bench  ten  or  tivelve  feet  from  the  steps 
that  go  up  into  the  town  hall,  near  Becky  Ben's 
place  where  she  sells  cakes,  ifcc. .  I  was  standing  on 
that  bench  or  sitting  on  that  bench  pretty  much 
all  the  time.  During  the  time  that  Archv  was  up 
stairs  was  there  any  thicg  occurring  in  the  crowd 
that  attracted  your  attention  as  being  unu.siial  ? 
No,  sir,  I  saw  nothing  unusual,  the  only  thing 
that  attractr-d  my  attention  was  there  seemed  to 
be  a  general  disappointment  on  the  fart  of  the 
crowd,  that,  they  were  not  allowed  to  b^;  present 
at  the  trial :  a  great  many  expressed  themselves  so, 
they  seemed  to  be  angry.  Did  you  share  in  that 
feeling?  I  did,  I  thought  the  trial  ought  to  be 
public;  I  thought  it  was  due  to  the  public  that 
they  should  witness  the  trial.  While  yon  were 
there  under  the  market  house  and  before  Beebee 
was  brought  down,  did  you  see  any  thing  of  either 
of  these  three  prisoners  who  set  behind  me?  Yes, 
sir,  I  saw  them  all  there  Did  you  see  anv  thing 
of  Ed.  Powers?  Yes,  sir,  I  saw  Ed.  Powers^ 
Ralph  Luiterloh?  I  don't  remember  seeing  him 
whilst  .the  prisoner  was  up  stairs.  That  is  the 
time  to  which  I  desire  vou  to  confine  vour  remark? ; 
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did  you  see  any  thing:  of  John  MauUsby  ?  The 
first  and  only  time  I  saw  John  MauUsby  was  when 
he  was  going  to  the  carriage  after  the  young  lady 
and  her  mother  had  come  down.  Mr.  Mullins, 
while  the  prisoner  was  up  s-tairs  what  were  these 
persons  that  you  have  named ,  these  tluee  men  who 
are  here  upon  trial,  and  Ed.  Powers,  and  Leggett, 
and  MauUsby,  what  were  they  doing?  Tom  JPow- 
ers  was  standing  on  that  bench  by  me  a  consider- 
able time,  1  am  sure  of  that,  and  Mr.  Tolar  wa^ 
right  behind  me  in  the  main  aisle  of  the  arch  ;  I 
saw  him  standing  there  two  or  three  times  ;  I  don't 
know  how  long  he  was  standing-  there.  Did  you 
Botice  any  conversation  between  these  parties,  or 
any  of  them  ?  Only  about  the  trial  being  secret; 
I  heard  a  good  deal  of  talk  ;  I  may  have  said  some- 
thing to  Mr.  Tolar,  I  think  I  did;  I  recollect  I 
said  something  to  Mr.  Nixon.  Did  you  see  any 
whisperina-  between  these  parties  or  any  of  them? 
No,  sir,  all  the  talking  I  heard  was  in  ordinary 
conversation.  Did  you  see  Mrs.  Massey  and  her 
daughter.  Miss  Massey,  at  all  that  day?  I  saw 
them  when  the  carriage  drove  off';  the  carriage 
was  about  thirty  feet  from  the  market  house.  Did 
you  see  them  when  they  came  down  from  the  court 
room,  up  stairs?  Yes,  sir,  I  had  got  up  and  was 
standing  on  the  bench  facing  the  steps  of  the  mar- 
ket house  in  front  of  Becky  Ben's  stall.  Who  came 
down  with  them  ?  Mr.  Bcjiid.  The  town  con- 
stable? Yes,  sir.  Where  did  they  go,  sir? 
When  they  came  down  stairs  they  went  directly 
to  the  cariiage.  Where  was  the  carriage  standing 
at  that  time  V  In  the  middle  of  Person  st  ,  about 
opposite  Mr.  Ichabod  Davis'  store,  and  Mr.  Pliil. 
Taylor's  store  ;  Mr.  Taylor's  store  is  on  one  side 
of  the  street  and  Mr.  Davis'  on  the  other  side  of 
the  street,  and  the  carriage  was  about  tiie  centre  of 
the  St.  Did  Mr.  Bond  go  with  th^m  to  the  carriage  ? 
He  did.  How  long  did  the  carriage  remain  there 
alter  the  ladies  got  in  ?  Well,  sir,  I  thin  k  it  was 
ten  minutes  at  least.  Was  your  attention  attrac- 
ted to  the  carriage  during  the  time  it  was  stand- 
ing there?  Yes,  sir.  Just  tell  if  you  please,  who 
went  to  the  carriage  while  it  was  standing  there? 
I  saw  Mr.  Phil.  Tavlorgo  to  the  carriage;  I  saw 
Mr.  Robert  Mitchell;  I  saw  Mr.  Cashwell  go 
there.  Mr.  David  Cashwell  ?  I  don't  know  what 
his  name  is  beside  Cashwell;  the  only  Cashwell  I 
know  in  Fayetteville.  Who  else  did  you  see  go 
there  ?  I  saw  John  Maultsby  go  there ;  that  is 
the  time  I  saw  John  Maultsby  ;  when  he  was  go- 
ing to  the  carriage,  and  the  only  time  I  saw  him. 
Did  you  see  any  body  else  go  there?  1  dou't  re- 
member any  others;  others  might  have  gone. 
Did  you  see  Tom  Powers  go  there?  I  have  no 
rememberance  of  him  ;  he  might  have  gone  but 
I  don't  remember  it  now.  Did  you  see  Capt.  To- 
lar go  there?  No,  sir.  How  long  was  it  after  the 
carriage  drove  off  before  the  prisoner  Beebee  was 
brought  down  stairs?  Well,  sir;  it  was  almost 
immediately ;  not  exceeding  five  minutes  if  that. 
Where  were  you  standing  at  the  time  the  priso- 
ner Beebee  was  brought  down  stairs  ?  I  was 
standing  on  that  bench.  Just  describe  that  bench 
if  you  please  sir?  It  is  a  bench  running  east  and 
west  in  the  central  aisle  of  the  market,  on  the 
southern  side  of  the  large  arch  ;  Becky  Ben  has  a 
large  bench  some  three  feet  high  probably,  upon 
which  her  cakes  and  eataliles  are  kept ;  this  bench 
is  a  low  bench  in  front  of  that,  at  A'hich  her  cus- 
tomers sit  to  cat,  about  twelve  feet  from  the 
stair  steps.  And  it  was  upon  that  bench  that  you 
were  standing  at  the  time  Beebee  appeared  on 
the  steps  ?  Yes,  sir.  Were  there  any  other  per- 
sons on  that  bench  ?  Mr.  Powers  had  been  on 
there  but  whether  he  was  on  it  at  that  time  or 
not,  I  am  unable  to  say;  I  was  talking  to  him  on 
that  bench  but  can't  say  when  be  left  it.  At  the 
time  that  Beebee  appeared,  to  go  down  the  steps 


was  John  Maultsby  on  that  bench?  No,  sir, 
there  was  no  person  on  there.  No  person  on  it 
except  yourself;  the  little  bench  you  are  speak- 
ing of?  I  don't  remember  any  one  being  on  it 
biit  Tom  Powers  and  myself ;  I  am  sure  John 
Maultsby  was  not  on  that  bench.  I  understand 
you  to  say  that  Powers  was  upon  the  bench 
at  the  time  the  prisoner  came  down  ?  I 
am  not  positive  about  that;  I  am  sure  he 
had  been  there.  But  whether  he  Avas  at 
that  time  you  can't  say  ?  No,  sir.  But  you  do 
say  that  John  Maultsby  was  not  on  that  bench  at 
that  time?  He  w^as  not.  Do  you  know  John 
Maultsby  well  ?  I  have  known  him  since  he  was 
a  little  child.  Do  you  know  his  voice?  Well, 
yes,  sir.  Did  you  hear  John  Maultsby  or  any- 
body else  at  that  time  exclaim  "  watch  out  boys'" 
or  any  thing  like  that  ?  I  heard  several  voices 
remark  as  he  appeared  at  the  door  to  come  down 
the  second  flight  of  stairs  "  there  they  come." 
You  heard  several  voices  make  that  remark  ? 
Yes,  sir.  Wheie  were  those  persons?  About  in 
dirterent  parts  of  the  crowd.  Were  they  upon 
that  bench  ?  No,  sir,  on  the  main  floor  of  the 
market  house.  Several  persons  remarked  as  he 
appeared  "  there  he  comes  "  ?  There  they  come. 
Who  came  with  Beebee  down  the  stairs  ?  Sheriflf 
Hardie  came  down,  he  was  in  front — he  -was  the 
first  man  I  saw  when  the  door  opened,  and  Mr. 
Wemyss.  Where  was  Wemyss  ?  He  was  on  the 
right  hand  side  of  the  prisoner,  and  had  a  thumb 
screw,  or  twitch  attached,  with  a  string  on  the 
prisoner's  thiimb;  Mr.  McGuire  and  the  other 
guard  were  immediately  in  the  rear  close  to  him. 
Well  sir,  what  was  the  first  thing  that  occurred 
after  reaching  the  floor  of  the  market,  that  at- 
tracted your  attention  ?  I  saw  nothing  that  at- 
tracted my  attention ;  the  crowd  came  down 
quietly?  By  the  crowd,  you  mean  the  party  at- 
tending the  prisoner  ?  Yes,  sir,  I  heard  or  saw 
no  disturbance  then— I  was  standing  on  the  end 
of  this  bench,  furtherest  from  the  arch,  and  I 
watched  them  as  they  went  around  the  bench,  and 
there  was  nothing  occurred  then  at  all,  and  I  had 
on  a  blanket — it  was  a  rather  cool  day,  and  I  had 
been  a  little  cool,  and  as  they  passed  the  end  of 
the  bench  to  go  out  of  the  arch,  I  turned  and 
stepped  ofl[  of  the  bench  and  my  blanket  fell  off 
of  my  shoulders,  and  just  at  that  time  I  heard 
some  one  say  "i  demand  the.prisoner,"  and  then 
I  heard  theJshufBing  of  feet,  and  the  crowd  had 
closed  in  on  the  boy.  Yon  say  while  you  tiirned, 
the  blanket  had  fallen  off'  of  your  shoulders  and 
while  you  were  turning  to  pick  it  up,  it  was  that 
you  heard  a  remark  made  "  I  demand  the  prison- 
er"? Yes,  sir.  Where  had  the  party  with  the 
prisoner  got  to  at  that  time?  Passed  out  of  the 
central  arch.  Then  you  heard  the  remark  "  I  de- 
mand the  prisoner"?  Yes,  sir.  Do  you  know  who 
made  that  remark  ?  No,  sir,  for  their  backs 
were  all  to  me  then.  And  because  of  your  step- 
ping from  the  bench  and  turning  your  back  to- 
wards the  crowd,  you  were  not  able  to  see  the 
person  who  made  it?  No,  sir,  I  heard  Sheriff 
Hardie  tell  the  men  to  stand  back.  Well,  sir, 
what  did  you  next  notice  ?  There  was  a  little 
scuffle,  and  I  heard  Sheriff  Hardie  tell  the  guards 
"guards,  use  your  clubs,"  and  then  I  heard  sev- 
eral licks  passed.  Where  were  you  then  ?  I  was 
behind  the  crowd.  Did  you  see  the  guard  iise 
their  clubs?  I  didn't  see  the  clubs,  but  I  heard 
some  licks  passed.  Then  they  passed  out  upon 
the  pavement  ?  Yes,  sir.  Near  which  side  of 
that  main  eastern  arch  did  the  Sheriff  and  the 
party  having  the  prisoner  pass  ?  On  the  south- 
ern side,  the  guard  house  Avas  down  Gillespie 
street?  Yes,  sir.  Did  you  follow  along  out? 
Yes,  sir,  I  did.  What  next  occurred  sir,  that  at- 
tracted Your  attention?    I  saw  Monk  there  with 
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a  kiilfo.  How  far  had  the  prisoner  and  the  partj" 
alonm  with  him  ;jjot  down  the  pavement  hcforo 
you  saw  Monk  witli  akuifcV  About  two  steps. 
Where  were  you  at  that  time?  I  was  rii;ht  im- 
mediately bcliind  tlie  crowd.  Had  you  fcjichcd 
the  pavement  by  that  time?  Yes,  sii-,  by  tlie  cen- 
tral part  of  tlie  arch  I  was  then  ;  MonJc  and  the 
prist)uer  were  about  the  center  of  llic  little  arch, 
south  of  the  central  arch.  You  say  you  saw  Monk 
with  his  knife  y  Ye.s,  sir.  What  was  he  doiiig? 
lie  was  cuttini:;  at  the  prisoner;  I  saw  himnialvc 
two  or  three  licks  iu  the  dircctiou  of  the  pris- 
oner. With  a  knife  in  his  hand?  Yes,  sir,  with 
a  snuill  knife.  Did  anylhiujf  else  Ofcur  there, 
sir?  Monk  didn't  touch  the  ncj;-ro  ;  Wcmyss,  or 
some  of  them,  beat  Monk  oil",  or  he  was  v."ot  oil' 
aay  how,  and  I  thou.i;ht  tlieu  that  there  would  bo 
no  dilUcuIfy,  you  kuow,  and  the  excitement  Ind 
passed,  and  the  i^uai'd  would  carry  the  prisoner  to 
the  Euard  house,  aiul  I  turned  then  and  was  i:;oiiii;' 
off.  Which  way  did  you  turn?  I  turned  right  arouiul 
»ad  was  goinj;-  down  the  street.  Down Verson  st? 
Yes,  sir.  Then  you  were  going  down  in  the  di- 
rection of  Phil.  Taylor's  store,"wherc  you  came 
Irom?  Yes,  sir,  I  had  taken  two  steps,  about. 
Did  that  carry  you  off  of  the  pavement?  ■  No, 
sir,  I  was  about  the  edge  of  the  pavement ;  I  was 
going  right  due  nortli,  aiul  tlien  I  heard  a  moving 
of  feet  and  I  looked  immediately  and  turuetl 
south  towards  the  direction  of  the  prisoner  aiul 
the  crowd,  and  he  was  struggling,  making  vigo- 
rous ellbrts  to  get  away,  I  thought,  and  the  crowd 
then  rushed  up  close,  I  did,  myself;  I  stepped 
Lack  immediately  towards  the  prisoner,  then  he 
went  dowu  and  two  ot  the  guard  fell  with  him, 
when  he  rose  ui>  by  tlu;  aid  of  the  guard ;  ;\lr. 
Wemyss  was  still  on  his  right  hand  side,  Mr. 
Faireloth  on  his  left  hand  side,  and  Sheriff  Ilar- 
■dic  was  sort  of  behind  him,  and  had  his  hand  on 
the  back  of  his  collar.  Where  was  it  that  he  was 
shot?  Immediately  then  as  soon  as  the  priso- 
ner got  straightened  up,  the  pistol  lirod.  Just 
confine  your  testimony  now  to  that  point ;  where 
was  the  prisoner  at  the  time  he  was  shot?  He 
was  about  the  southern  side  of  the  small  areh, 
near  the  southern  corn.er  of  the  market  house. 
Was  he  nearer  the  wall  of  the  market  house, 
nearer  the  center  of  the  pavement  or  nearer  the 
edge  of  the  pavement  ?  He  M'as  nearer  the  cen- 
ter as  well  as  I  can  remember,  he  was  about  the 
center  at  that  time.  Did  you  see  anything  of 
Tolar?  Yes,  sir,  I  had  seen  Tolar  and  Leggett  as 
well  as  I  can  remember,  and  Ed.  Powers  and 
Luttcrloh.  You  had  seen  them  where?  They 
were  there  in  the  crowd,  they  were  more  or  less 
to  my  right  and  rear.  Nearer  the  central  areh 
than  you  were  ?  They  were  to  my  left,  I  mean 
east  of  me.  They  were  standing  back  of  you? 
Yes,  sir,  I  was  about  even  with  the  southern  side  of 
the  big  arch,  rather  nearer  the  market  house  ;  Mr. 
Leggett  and  Ed.  Powers,  and  Tolar  were  standing 
pretty  much  in  the  north-east  direction  from  me. 
To  your  left  and  rear?  Yes,  sir.  Well,  sir,  the 
pistol  fired  ?  Yes,  sir.  Did  you  see  the  pistol  ?  I 
saw  a  pistol  there  ;  I  saw  but  two  weapons;  I  saw 
Monk's  knife  and  I  saw  a  pistol  in  the  hands  of  Mr. 
Phillips.  At  what  time  did  you  see  the  pistol  in 
the  bands  of  Samuel  A.  Phillips  ?  About  the  time 
the  prisoner  raised  up.  Where  was  Sam.  Phillips 
at  that  time  ?  He  was  standing  about  four  or  five 
feet  from  the  prisoner.  To  his  front?  No,  sir,  to 
the  left  and  rear  of  the  prisoner.  Was  he  on  the 
pavement  or  off?  I  couldn't  see  his  feet,  he  was 
near  the  edge  of  the  pavement,  I  am  sure  of  that 
from  his  position,  it  must  have  been  very  near  the 
edge  of  the  pavement,  either  on  or  ofl".  You  saw 
Sam.  Phillips  with  a  pistol  and  he  was  standing 
either  off"  the  edge  of  the  pavement  or  very  near 
tUe  edge  of  the  pavement,  and  some  four  or  five 


feet  to  the  rear  and  left  of  the  prisoner  ?    Yes,  sir. 
What  was  he  doing  with  the  pistol?    I  saw  him 
draw  the  pistol,  made  me  notice  Sam.  Phillips,  I 
saw  him  take  it  out  of  his  coat  or  vest  on  his  left 
side.     What  was  he  doin;,' with  it  ?     He  pressed  it 
imme<liati,'Iy  right   through   the   crowd   that  was 
before  him,  then  I  could  not  see  the  pistol,  but  the 
pistol  fired  ;  I  heard  the  report;    I  srw  the  smoke, 
and   it  was  right  in   the  direction  I  would  have 
supposed  that  pistol  to  have  been  if  I  could   have 
seen  it.    Then  you  heard  the  report  of  the  pistol, 
you  saw  the  smoke,  and  from  the  .sound  of  the  re- 
port and   the  spot  you  had  seen  the  smoke  it  was 
right  there  whire  you  had  seen  that  pistol  in  the 
hands  of  Sam.  Phillips  ?    Yrs,  sir,  I  didn't  see  the 
pistol  when  it  was  fired.    Well,  sir,  was  there  any 
other  pistol  beside  that  fired  on  that  occasion?    I 
heard  but  one  pistol.    Did  you  see  where  Captain 
Tolar  was  either  at  the  time  or  shortly  after  that 
time?     I  don't  think   he  changed  his  position; 
I  know  that  I  saw  him  there  just  before  the  pistol 
fired.     What  made  you  notice  Tolar?    I  had  on  a 
blanket  and  he  had  on  a  shawl,  and  we  two  were 
the  only  persons  that  had  any  thing  of  that  kind  on 
that  day  that  I  saw.    Do  you  know  what  became 
of  Tolar  after  the  pistol  fired?    I  saw  him  loaning 
against  the  southern  side  of  the   market  house;  as 
soon   as   the   pistol   fired  I  threw  a  glance   to  see 
where  the  negro  was  shot,  and  I  never  noticed 
much   about  where  any  body  was.     Did    you    see 
any  thing  of  Sam.  Phillips  after  the  firing  of  the 
pistol?    I  saw  him  when  he  had  the  pistol  putting 
it  back.     You  saw  him  recover  the  pistol  directly 
after  the  firing  ?     Yes,  sir,  he  drew  the  pistol  back 
and  said  "  the  negro  is  dead,  and  I  didn't  kill  him," 
and  he  whirled  the  pistol  a  little  in  the  air  in  front; 
of  his  breast.      What  did   he  do  with   the  pistol? 
He  put  it  up  again.     Where  did  he  put  it  ?     I  am 
not  clear  about  that.     Did  you  see  him  after  that  ? 
I  don't  remember  seeing  him  after  that  time;  Igot; 
up  to  where  the  negro  was,  and  Dr.  McDufiie  come, 
and  I  don't  remember  seeing  Sam.  any  more  that 
day. 

Cross  examination,  by  the  Counsel  for  the  pros- 
ecution. 

What  is  your  business  in  Fayctteville,  Mr.  Mul- 
lins  ?  Clerking,  I  am  not  clerking  now.  How 
loug  since  you'havc  bccu  clerking?  It  has  been 
nearly  a  year  since  I  have  had  a  permanent  clerk- 
ship. What  has  been  your  occupation,  in  the 
meantime  ?  I  was  accountant,  posting  up  books. 
The  last  year,  your  business  has  been  that  of  an 
accountant?  Is  that  the  only  business  you  have 
followed,  iu  the  past  year?  Pretty  much.  What 
was  your  last  permanent  clerkship  ?  My  last 
lierniancnt  clerkship  was  at  Rockfish  saw  mill,  I 
was  book  keeper,  and  tended  to  the  shipment  of 
lumber.  How  long  since  you  have  been  employ- 
ed there  ?  About  ten  months.  How  many  times 
have  you  been  employed  as  an  accountant  since  ? 
I  don't  remember  how  many  times,  not  very 
many.  Can't  you  remember  who  your  employers 
were?  Yes,  sir,  I  know  I  have  several  times 
fixed  up  the  accounts,  and  books  of  Mess.  Clark 
and  Burns.  Any  one  else?  I  don't  remember 
anyone.  Is  there  any  one?  No,  sir.  How  much 
of  your  time  did  that  take  ?  Not  long  sir.  Would 
a  fortui^-ht  cover  it  all  ?  Yes,  sir.  You  had  no 
occupation  the  rest  of  the  time.  No  permanent 
occupation.  Wh'at  is  the  business  that  Clark  and 
Burns  arc  occupied  in?  Thcj'  keep  a  barroom 
and  a  billiard  table.  Then  the  only  occupation 
you  have  had  for  the  last  year  has  been  postiujg 
their  books  and  clearingup  theiraccounts.  Yes, 
sir,  I  have  done  other  things  in  that  time.  Are 
you  a  married  man  ?  No,  sir.  Is  that  the  only 
means  of  livelihood  you  have;  these  odd  jobs 
you  speak  of?  Yes,  sir.  Where  is  your  place  of 
residence   in   Fayettcville?    A  colored   woman 
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•who  used  to  bclonc:  to  mc  cooks  for  me.  Have 
you  your  room  there?  I  don't  sleep  there. 
Where  is  your  sleeping  place  ?  I  sleep  in  differ- 
ent places.  What,  have  you  no  habitual  sleeping: 
place?  I  sleep  in  different  places  sir.  Do  you 
mean  to  say  you  have  no  place  that  you  habitual- 
ly sleep  at?  I  sleep  ■when  I  get  ready,  at  differ- 
ent places.  You  have  no  place  that  you  occupy, 
no  room  for  sleeping  regularly?  No,  sir.  Can 
you  locate  some  of  tuesc  different  places  that  you 
speak  of ;  where  you  sleep  Avbcu  you  are  ready? 
I  sleep  at  different  places  sir.  It  is  a  vci-y  simple 
question,  it  seems  to  rae,  can  you  tell  mc  where 
you  most  ordinarilj-  sleep  ;  will  you  tell  me  or 
not  ?  I  have  told  you  that  I  have  no  particular 
place,  ■where  I  sleep.  Do  you  mean  to  say  you 
sleep  at  one  place,  as  much  as  another?  In  dif- 
ferent places  I  sleep  at.  Do  you  ever  sleep  under 
the  market  hoi;se  ?"  I  expect  I  have  in  my  life 
time.  'Don't  yoi;  know  you  have,  in  the  course  ol 
this  last  year  ?  I  have  not  slept  there  in  a  year. 
Did  you  ever  sleep  m  an  omnibus,  for  a  consider- 
able length  of  time  ?  When  I  was  working  at 
Kockfish,  I  used  to  sometimes.  I  want  to  know 
in  the  course  of  time  you  have  had  no  employ- 
ment, and  had  no  source  of  incoaie,  where  your 
place  of  sleeping  was,  and  you  won't  tell  me  a 
single  place  where  j'ou  sleep  ?  Have  yon  an- 
swered my  question  as  tully  as  you  intend  to  ?  I 
told  you  I  had  no  particular  place  of  sleeping  at. 
Could  you  mention  one  place  you  have  slept  in, 
or  are  you  one  of  those  romantic  gentlemen  who 
have  no  abiding  place  ?  I  have  slept  in  that  om- 
nibus. You  spoke  of  sleeping  in  that  while  you 
were  employed  at  Ilockiish  ?  I  never  slei^t  in 
it  except  when  I  comefroiaRockfish.  Have  you 
feeen  employed  at  Eoeklish  during  the  last  year? 
Yes,  sir,  it  has  not  been  a  year  since  I  left  there. 
It  has  been  ten  months  ?  Yes,  sir.  Have  you 
never  used  that  omnibus  as  a  sleeping  place  du- 
ping those  last  ten  months  ?  I  don't  think  I  have. 
NoV  the  market  house  ?    No,  sir.    Will  you  be 

food  enough  to  tell  me  where  you  have  slept? 
slept  at  ilr.  Monagan's  tailor  shop.  Did  yoii 
have  a  room  there?  "  I  slept  in  there  with  James 
Hum.  I  thought  you  said  you  had  no  regulai- 
place  of  sleeping?  I  don't,  I  sleep  there  some- 
times. Where  else?  Sometimes  I  would  sleep 
at  other  places.  Can  you  give  us  some  of  the 
others?  (Witness  hes'itates.)  Do  you  decline 
to  give  any  others  ?  No,  sir,  I  have  no  regular 
sleeping  place.  But  you  have  irregular  sleeping 
places ;  let  us  have  some  of  them  ?  Sometimes 
I  sleep  in  Dr.  McDuffie's  ofllcc  or  shop.  How 
often  have  you  slept  there,  iu  the  last  eight 
months?  I  have  slept  there  twenty  or  thirty 
times.  Did  you  have  a  bed  there  ?  There  is  a 
settee  there.  When  did  you  first  give  informa- 
tion that  you  kuew  anything  of  this  transaction? 
It  was  four  or  live  weeks  ago.  Whom  to  ?  I  for- 
get who.  You  don't  forget  ?  I  do  forget  who  I 
iirst  told  it  to — I  don't  deny  telling  it;  the  first 
time  I  ever  told  it,  I  ihink  was  iu  the  market 
house,  one  Sunday  morning.  To  whom  ?  I 
know  that  Mr.  James  Dodd  was  present  there, 
and  I  think  Mr.  James  Kendricks.  You  aay  it 
was  Sunday  morning,  in  the  market  house? 
Yes,  sir.  What  Sunday  do  you  know?  Four 
or  five  weeks  ago.  Can  you  tell  whether  it  was 
four,  or  five  ?  About  four  weeks.  Do  you  at- 
tend any  place  of  worship  on  Sunday  ?  Some- 
times I  do.  Did  you  that  Sund.iy?  I  did  at 
night.  Can't  you  rcmeml)er  from  that  what  Sun- 
day it  was— how  many  Sundays  ago  ?  I  can't 
tell.  You  don't  know  whether  it  was  four  or 
five  Sundays?  No,  sir.  Was  it  before  this  trial 
eommenced?  No,  sir.  Afterwards?  ^^-j?,  sir. 
Was  it  after  Mr.  Dodd  went  back  from  'uerc, 
"•■■^hca  he  hii.d  been  eunimoucJ  os  a  witness  ?    J 


could  not  say.  You  think  it  was  four  or  five 
Sundays  ago  ?  I  think  it  was,  sir.  Did  any  one 
ask  you  about  it  ?  They  were  all  talking  about 
the  trial  under  there.  When  was  the  first  time  yon 
told  the  Cou/nsel  about  it  ?  I  never  told  him  un- 
til I  got  to  Raleigh  on  Sunday  morning.  Did'nt 
you  tell  Mr.  James  McRa«  in  Fayettville,  any- 
thing about  it  ?  Never  i2  my  life.  Mr.  BartholO' 
mew  Fuller?  I  never  spoke  to  him  upon  the 
subject  in  my  life.  Is  that  the  only  time  you 
have  spoken  of  it  ?  No,  sir,  I  spoke  of  it  several 
times,  but  not  to  the  Counsel.  Have  you  receiy- 
ed  any  employment,  or  been  put  into  any  occupa- 
tion since  you  first  told  this  narrative  ?  No,  sir. 
Had  no  more  to  do  than  yon  had  before?  No, 
sir.  You  have  no  promise  of  any  occupation  ?  I 
have  got  a  school  that  I  expect  to  teach,  as  soon 
as  the  crops  are  in.  When  did  you  make  an  ar- 
rangement about  this  school  ?  During  the  sum- 
mer I  have  been  making  arrangements  about  it. 
Was  it  five  or  six  weeks  ago  you  commenced 
making  arrangements  about  it.  Tes,  sir,  a  gen- 
tleman approached  mo  and  asked  me  if  I  would 
teach  school.  Who  is  that  gentleman?  Tom 
Nunnelly.  Have  you  made  any  arrangements  as 
to  what  pupils  you  are  to  get  ?  No,  sir.  You 
have  in  contemplation  some  occupation  in  future  ? 
I  always  design  doing  that.  Have'yon  any  i)ro- 
mise  of  any  reward,  iu  any  shape,  for  coming  up 
here  to  give  in  your  testimony  ?  None  whatever, 
no  human  being  has  ever  made  any  promises  to 
mc.  You  have  received  no  assistance  pecuniary 
or  otherwise,  since  you  were  connected  with  this 
case  ?  No,  sir.  Have  you  purchased  any  cloth- 
ing since  this  case  was  coming  ?  Yes,  sir.  Who 
furnished  the  supplies  ?  I  bought  this  pai:?  of 
shoes  from  Mr.  Thompson's.  Did  j'ou  pay  for 
them  ?  No,  sir.  Are  they  the  only  things  you 
have  purchased,  that  you  now  ■wear  ?  I  bought 
this  coat  and  pants.  Who  furnished  you  supplies 
for  them?  I  bought  them  of  Mr.  Frank  Thcim- 
ton.  Did  you  p.-Ty  for  them  ?  No,  sir.  Did  any 
one  stand  your  security  for  them  ?  No,  sir. 
These  good  uatured  men  let  you  have  them  sn 
trust  ?  "  Yes,  sir.  Have  you  any  interest  in  the 
result  of  this  trial .?  None  in  the  world.  You 
don't  care  how  it  terminates  ?  I  have  no  interest 
in  it.  You  have  no  special  enmity  toward  Sam. 
Phillips  ?  None  in  the  world.  No  special  liking 
for  Cai)t.  Tolar  ?  None  in  the  world.  How  long 
have  you  known  Capt.  Tolar?  Since  the  termi- 
nation of  the  war — about  two  years.  How  many 
times  did  you  ever  see  him  before  you  saw  hini 
that  day.  I  saw  him  a  good  many  times,  I  have 
seen  him  at  the  market  house — he  had  a  store  on 
Person  street — I  have  been  at  his  store.  Do  you- 
know  whether  he  was  canjing  on  butchering,  at; 
the  time  the  murder  occured?  I  can't  say.  Diet 
you  see  him.  there  then ;  I  mean  before  breakfast  ? 
No,  sir,  I  never  saw  him  that  I  remember,  until 
the  afternoon.  Did  you  know  that  Capt.  Tolar 
had  stopped  the  business  of  butchering  for  a 
short  time  previous  to  this  afiair  ?  It  strikes  me 
he  had,  but  i  don't  remember.  You  weut  to  the 
market  house  about  the  time  the  guard  got  there 
with  Archy  Beebee  ?  Yes,  sir.  Archy  went  up 
stairs,  and  you  expected  to  go,  but  admittance 
was  denied — the  trial  was  private?  Yes,  sir. 
You  then  walked  how  far  into  the  eastern  arch, 
how  many  steps  were  you  from  the  eastern 
entrance  before  you  stopped  ?  Twelve  o? 
fifteen  feet.  Then  you  were  standing  on  the 
pavement?  Yes,  sir,  I  walked  right  in  the 
main  aisle  to  a  bench.  You  entered  the  eas- 
tern arch,  walked  right  up  fhe  aisle  about  twelve 
or  fiiteen  feet,  then  you  turned  ?  I  got  right  up 
on  a  bench.  Did  you  get  on  the  bench  as  soon 
as  you  went  in  ?  I  think  I  got  up  there  pretty 
goon  aftcv  the  rnsoncr  came.    How  long  is  that 
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teORcli,  sir  V  An  ordinary  bench.  Give  an  csti- 
Hinte.  Six  or  eight  feet  I  would  say.  Which  cud 
were  you  ou?  I  was  on  tlie  soutli  end — the  end 
that  was  furthest  from  the  arch,  I  was  nearer  to 
that  cud  than  I  was  to  the  other.  How  far  was 
the  Kistcrn  end  of  tiiat  bencli  fiODi  tlie  pillar  of 
the  market  house,  right  in  front  y  Well,  sir,  it 
WF.S  about  four  feet,  or  five  feet.  You  were 
ptAndiug  on  that  bench,  a  f^reater  portion  of  the 
time,  and  sitting  there,  while  Archy  was  upstairs? 
Yes,  sir.  And  during  that  time  you  saw  Tom 
Powers  on  the  bench,  do  you  renieiubcr  when 
he  left  there  V  No,  sir.  While  you  were  stand- 
ing there  durnig  that  time,  did  you  notice  who 
ivas  in  the  market  house?  I  noticed  soUic  pcr- 
Bons.  Did  you  sec  Capt.  Tolar  there  at  that  time? 
I  did,  sir.  And  Tom  Powers  and  Monk?  Yes, 
sir,  and  Jim  Nixon,  I  saw  him  and  Sam  Phillips, 
and  Ed  Powers.  Did  you  sec  Sam  Ilall,  Lutter- 
loh  or  Manltsby  about  that  time?  I  didn't  see 
John  Maultsby  until  1  saw  him  go  to  the  carriage. 
Did  you  sec  Sam  Hall,  while  the  negro  was  up 
staire?  No,  sir.  Did  you  see  Sam  Phillips  in 
there  ?  Yes,  sir.  Now  after  you  saw  Sam  Phil- 
lips, was  it  just  after  you  got  to  the  market 
bouse?  I  don't  remember  about  that.  Did  you 
see  who  was  there  all  the  time  you  were  standing 
on  that  bench?  I  didn't  sec  them.  You  saw 
liim  there,  during  the  same  portien  of  the  time 
while  the  negro  was  up  stairs  ?  Yes,  sir.  Did 
you  notice  his  dress  at  that  time?  No,  sir.  Did 
you  notice  that  he  had  on  a  shawl?  No,  sir,  I 
did  not.  Did  you  notice  he  didn't  have  on  a 
shawl?  I  nc\'er  noticed  his  dress.  I  thought 
you  said  you  and  Capt.  Tolar  were  the  only  per- 
Bons  that  had  on  shawls  ?  We  were  the  only  ones 
that  I  saw.  You  saw  Sam  Phillips  ?  If  I  did,  I 
didn't  notice  his  having  on  a  shawl.  Then  you 
say  he  didn't  have  on  a  shawl?  Not  that  I  re- 
member. You  say  it  was  a  cold  day?  Yes,  sir. 
Was  it  a  windy  day?  I  don't  know  whether  it 
was  very  windy.  Do  yoi;  remember  at  all  about 
that  ?  I  know  it  was  cool,  I  know  I  felt  very  cool. 
You  don't  know  whether  it  was  cold  or  not?  It 
■was  what  I  would  call  a  cold  day.  Was  it  sunny 
or  raining?  It  was  not  r.iiuing.  Was  it  sunny 
or  cloudy?  I  dotft  remember  "about  the  clouds, 
I  think  it  was  some  cloudy.  Do  you  know 
whether  there  was  any  wind  blowing  ?  Not  that 
I  remember,  I  don't  remember  about  the  wind. 
This  was  sometime  in  February  ?  Yes,  sir.  You 
say  the  day  was  very  cool,  didn't  Sam  Phillips 
have  some  sort  of  wrapping  on  ?  If  he  did,  I 
didn't  notice  it.  Did  you  see  sny  weapon  about 
bim  when  you  first  saw  him ;  did  you  notice  any- 
thing sticking  out  about  his  person?  No,  sir. 
Did  you  see  Jonathan  HoUingsworth  there 
that  day?  No,  sir,  I  don''t  remember  seeing  him. 
Did  you  see  bim  there  with  a  pistol  strapped 
around  his  waist  ?  No,  sir.  I  think  you  told  me 
you  didn't  see  Sam  Hall?  Not  then,  I  saw  him 
tifterwards.  Henry  Sykes,  did  you  see  him  while 
the  negro  was  up  stairs ?  I  saw  him  theie  one 
time,  but  I  really  forget  whether  it  was  while  the 
negro  was  up  stairs  or  not?  Yes,  sir.  And  the  other 
two  prisoners  here,  and  E.  P.  Powers?  Yes, sir. 
Did  you  see  Lcggett?  Yes,  sir.  Did  you  see 
him  about  the  time  the  negro  v.as  up  stairs ? 
Yes,  I  did.  Now,  sir,  weren't  Mr.  Lcggett  and 
Lutterloh  and  E.  P.  Powers  and  Capt.  Tolar  stan- 
ding together  talking  ?  When  I  saw  Tolar  he  was 
etanding  behind  me,  in  the  aisle,  down  on  the 
ground  floor  there,  that  was  the  first  time  I  saw 
him.  Is  that  the  last  time  you  saw  him  inside  ? 
I  don't  remember  seeing  hini  any  where  after  that 
■until  I  saw  him  outside.  How' far  behind  you 
was  he  ?  Four  or  live  steps  I  suppose.  And  Mr. 
Powers  and  Mr.  Lcggett  were  etanding  near  bim  ? 
I  can't  say;  what  I  know  is  I  saw  Mr.  Nixon  and 


Mr.  Phillips  and  Mr.  Lcggett,  in  and  about  the 
market.  Can't  you  say  you  saw  Lutterloh,  and 
Ed  Powers  and  Tolar  talking  together?  I  canlt 
say  that  I  remember.  Do  you  say  you  didn't  sec 
them  ?  No,  sir,  I  won't,  I  might  have  seen  them. 
And  the  only  time  you  remember  seeing  Tolar  be 
was  standing  behind  you?  Yes,  sir.  Where 
was  Lcggett,  v/heu  you  remember  seeing  him 
first  ?  I  don't  remembec  where  he  v.-as  standing. 
Where  was  E.  P.  Powers  ?  I  don't  remember 
where  he  was  standing.  Then  you  say  you  didn't 
see  Lutterloh  at  that  time?  I  saw  Lutterloh,  I 
didn't  see  Sam  Hall.  Was  he  standing  with  the 
others,  or  apart?  I  can't  locate  him.  Ifthcyhad 
been  standing  in  the  aisle  within  eight  or  ten  feet 
of  the  east  entrance,  would  they  have  been  in 
your  view  ?  Yes,  sir,  hxit  I  suppose  there  were 
p/lenty  of  people  that  may  have  been  there  that  I 
don't  remember  now.  You  were  standing  on 
that  bench  ?  Yes,  sir,  but  I  was  facing  south  and 
these  men  were  behind  me,  that  is  the  reason  I 
could  not  see  them.  They  were  on  the  other  side 
of  the  marlcet  house  ?  They  were  in  the  aisle, 
near  the  center  of  the  aisle.  How  broad  is  the 
aisle?  Twenty  feet  I  reckon.  You  think  that 
Tolar  was  standing  in  the  aisJc  when  you  saw 
him  ?  I  know  he  was.  Was  he  further  from  the 
eastern  arch  of  the  market  house  than  5'ou  were, 
or  closer  to  it  ?  He  was  closer,  I  was  further 
west  than  h-e  was.  He  was  standing  closer  to  the 
eastern  end  of  the  market  house  than  you  were  ? 
Yes,  sir.  And  he  was  behind  you  ?  Yes,  sir. 
Was  he  behind  you  to  your  left,  or  right  ?  He 
was  behind  me  to  the  east.  I  thought  you  said  he 
was  north  of  you?  Of  course  he  was,  you  asked 
me  which  side  he  was  on  me,  he  M'as  north  cast 
you  may  say.  To  your  rear  and  left  then  ?  Yes, 
sir.  You  don''t  remember  vrhether  those  other 
persons  were  standing  with  him  or  not  ?  No,  sir. 
Did  you  see  any  sign  of  any  weapon  about 
Capt.  Tolar,  that  day?  No,  sir.  Did  you 
see  no  belt,  or  any  mark  of  any  weapon? 
No,  sir.  Did  you  see  him  with  his  hand  in  his 
breast  ?  No,  sir.  W^hen  you  saw  him  what  was 
Jic  doing,  standing  still  ?  Yes,  sir.  Talking  to 
no  one  ?  There  were  several  around  there,  but 
I  don't  remember  who  they  were,  I  talked  to  him. 
myself  one  time.  Did  you  get  down  from  the 
bench  and  go  over  to'him  and  talk  to  him? 
Yes,  sir.  Then  you  were  not  standing  on  that 
bench  all  the  time?  No,  sir.  Who  were  the 
nearest  men  standing  about  bim,  when  you  went 
to  talk  to  him  ?  I  don't  remember.  Did  you  see 
Lutterloh  there  about  Tolar,  when  you  went 
there  to  speak  to  him  ?  Not  that  I  remember. 
Did  you  see  J.  G.  Lci!;gctt  there?  I  don't  re- 
member whether  he  was  there  when  I  spoke  to 
him.  See  E.  P.  Powers  ?  I  saw  him  there,  as 
to  the  exact  point  I  could  not  say.  Were  they 
in  conversation  with  Capt.  Tolar?  If  they  were 
I  don't  remember  it.  And  when  you  went  over 
to  Capt.  Tolar,  if  they  were  standing  about  Capt. 
Tolar,  you  don't  remember  it  now?  I  don't 
know  that  I  went  there  to  Capt.  Tolar.  You 
told  me  you  got  down  off  the  bench  and  went  to 
him.  I  was  sitting  on  the  bench  eoiuetimes  and 
sometimes  standing.  V/hen  you  spoke  to  him 
didn't  you  move  "from  the  bench  ?  No,  sir,  I 
think  I  talked  right  to  him  where  I  was,  without 
going  to  him.  Then  part  of  the  time  you  were 
sitting  down  with  your  face  towards  him?  Yes, 
sir.  During  that  time  that  you  were  sitting  with 
your  face  towards  him,  did  you  see  anything  like 
a  group  of  men  standing  there,  that  you  remem- 
ber, consistinjf  of  Lutterloh,  Lcggett,  Powers 
and  Tolar?  No,  sir.  And  you  remained  stand- 
ing or  sitting  on  that  I'cncli,  until  Miss  Massey 
and  her  mother  came  down  stairs?  Yes,  sir. 
Y'ju  were  looking  directly  at  them  as  th'.v  came 
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dowa?    Yes,  sir.    Were  you  standing  on  that 
Lencli  when  they  cainc  down  ?    Yes,   sir.    Was 
Tom  Powers  standing  on  that   heneh    at    that 
time?    I  dou't  liuow  whether  he  was  or  not;  I 
was  looking  at  the  persons  comiiig;  down  the 
eteps.    Do  you  remember  whether  it  M'as  before 
that  or  after,  that  you  saw  Tom  Powers  ou  the 
■bench  ?    I  saw  him.  before  the  Tadies  come  down. 
You  don't  know  whether  he  was  there  when  the 
ladies  come  down  or  not?    No,  sir.     Tou  thiulc 
the  ladies  vrvYQ  at  the  caTria.<::;e  about  ten  minutes  ? 
Yes,  sir.    And  during  that  time  you  saw   Mr. 
Mitchell,  Mr.  Taylor,  and  Mr.  Cashwell  come  up 
towards  the  carriage  and  John  Maultsby  ?    Oth- 
ers might  have  gone,  but  tliose  are  all  I  can  re- 
member. You  don't  remember  seeing  Tom  Pow- 
ers and  Tolar  go  there  ?     No,  sir.     Your  atten- 
tion was  pretty  fully  directed  to  the  carrirge  was 
it?    Some  of  the  time  it  was.      You  don't  pre- 
tend you  were  looking  at  tlic  carriage   all  the 
time?    No,  Gin     It  was  in   your  sight    all  the 
time?      Yes,   sir.     Did   you  sue  it  through  the 
main  arch  ?    Yes,  sir.    Did  you  see  what  became 
of  Boud,  when  he  turned  away  from  the  carriage 
to  come  back  as  the  carriage  drove  off?    I  think 
"he  wcut  up  stairs.    Did  become  back  before  the 
carriage   drove  off,    or    alter  it  drove   off?    He 
came  from  the  carriage  l)efore  it  drove  off  and 
went  back  to  the   carriage  again.     1  understand 
that  Bond  came  down  with  the  ladies  and  went 
with  them  to  the  carriage ;  then  came  back  to 
the  market  house  for  some  pinpose  ?    Yes,  sir. 
Then  did  he  go  to  the  carriage  again  ?     I  think 
he  did.     Die"  you  notice  where  he  came  to  when 
he  came  back  the  next   time?    I  don't  know 
where  he  went  thxin.     Did  you  see  him  in  convcr- 
Bation  %v-ith  any  of  these  persons  who  were  stand- 
ing at  the   carriage  ?    I  just  simply  saw  him  go 
to  the  carriage;  I  don't  know  whetLier  he  talked 
to  anybody  or  not.    Did  you  see  him  interchange 
any  remarks  with  John  Maultsby  ?     I  didn't  see 
hirn  speak  to  John  Maultsby,  sir.     You  remained 
in  this  same  position  until  about  live  minutes  af- 
ter the  carriage  moved  oif?      Yes,   sir.       When 
Archy  came  down  stairs  in  the  position  you  havug 
named,  Ilardie  in   front,  Wemyss    on  the  right 
hand,  Faircloth  on  his  left,  and  certain  other  po- 
licemen behind   him;   up  to  that  point  you  had 
noticed  no  disturbance  in  tlic  crowd,  except  dis- 
Batisfaetion  at  not  being  admitted  to   the  trial? 
Yes,  sir.     Had  seen  no  weapons  in  the  hands  of 
a,ny  one?    No,  sir.    Did  you  see  Sam  Phillips  in 
the  market   house  as  they  were  coming  down 
stairs?    I  can't  say  about  tliat  right  clearly;  I 
don't  know,  sir;  there  was  a  good  many  people 
in  the  market  house.      How  many  do   you  sup- 
X^osc  were  there  when  Arcliy  was   coming  down 
stairs  ?    Seventy-live  or  a  hundred.     How  many 
t)utside  around  the   eastern   end?       Something 
more  I  should  thinlc.      A  huiulred  and   fifty  or 
two  hundred  people  there  altogether  ?    Yes,  sir. 
Was  this  crowd  perfectlj'    quiet  ?      They  were 
talkijg  more  or  less.     No  outcries?    I  heard  no 
outcry,  only  when  they  came  down  I  heard  seve- 
ral say  "there  they  come,"  as  the  door  opened  as 
ILey  got  to   Ihe  second  llight  of  stairs.      That 
was  as  he  wa.s  on  the  stairs  ?    Yes,  sir.    That  was 
tlie  announcement  "there  tliey  come"?     Yes, 
eir.    Now  was  there  no  closing  up  of  tlie  crowd? 
Notthen,  there  was  not  till  they  got  out  ot  the 
corner.      Passing  by  tlie  end  of'the  bench  you 
were  standing  ou  ?      Yes,  sir,  my  shawl  fell  off 
and  I    Bteijpecl   down,   and   then  I  heard  some 
BhuQling.  Where  Avas  Archy  when  you  .inmped  off 
the  bench  ?      He  was  at  the  end  of   the  bench. 
Tlien  your  shawl  fell  and    you   jumped  off  the 
bench  to  get  it?      Yes,    sir,   um^  at  that  time  1 
heard  somebody  tay  "  I  demand  the  prisoner." 
Whtu  you  iumpcd  down  to  uct  your  blimkct,  did 


you  get  up  on  the  bench  again  ?     No,  sir.     Yovr 
jumped  down  and  formed  part  of  the  crowd  ?■ 
Yes,  sir.      How  many  feet,  were  you  from  the 
prisoner  when  you  got  to  the  ground'?     It  was 
twelve  or  fifteen  feet  I  should  suppose— it  may 
have  been  more  or   less.      Now  you   think  you- 
were  twelve  or  fifteen  feet  from  him  ?      Yes,  eh: 
Didn't  you  saj'  you  thought  that  bench  was  about 
six  feet  long.      Yes,  sir.      Then  the  distance  be- 
tween the  bench  and  the  wall  was  four  or  five  leet  ? 
Yes,  sir.      And  you  were  immediately  at  the  end 
of  the  bench?     I  don't  pretend  to  say  the  dis- 
tance—I  say  it  was  ten  or   tv/elve  feet  I  should 
suppose.      Did  he  pass  close  to  the  end  of  the 
bench,  or  close  to  the  wall— wasn't  Wemyss  on 
his  right  hand  ?    Yes,  sir.    Didn't  the  other  meii 
pass  through  at  tlie  same  time  ?    Yes,  sir.    Har- 
di€?was  iu  front,  Wemyss  on  one  side  and  he  in 
the  middle  ?     Yes,  sir.     Then  you  say  about  the 
middle  of  that  pass  way  you  think  was  ten  or 
twelve  feet  from  you  ?    Yes,  sir.    When  you  got 
do^vn    you  heard  this  voice  say  "I  demand  the 
prisoner."      Yes,  sir.      Yoii  swear  positively  to 
that?    Yes,  sir.      Those  identical  words  ?     Yes, 
sir,   "I  demand  the  prisoner  "    or  something  to 
that  effect.    Will  you  swear  it  was  not  "  we  de- 
maud  the  prisoner"?      No,  I  would  not  swear  it 
was    "I"  or  "  we.  "      You  can't  speak  to  the 
words  with  such  particularity  as  that?      No,  sir. 
Was  it  one  voice  or  more  than  one?     It  was  one 
voice.      Do  you  know  Tom  Powei-s  ?      Yes,  sir. 
How  long  have  you  known  him?    I  have  known 
him  for  a  good  many  years  ;    ever  since  he  was  a 
little  boy.^     You  have  known  him  well  ?      Yes, 
sir.    How  often  have  you  conversed  with  him  in 
your  life,  a  hundred  times  ?    I  don't  know  about 
that  sir— I  don't  believe  I  have  conversed  with 
him  a  hundred  times.    How  often   do  you  sup- 
pose you  have  seen  him  in  the  year  before  that 
thing  occurred  ?        I  have  scan  him  pretty  fre- 
quently.   You  have  heard  him  talk  frequently? 
Yes,  sir.     Did  you  know  his  voice?     No,  sir:  I  , 
could  not  have  told  from  the  voice.       You  could 
not  have  told  from  his  voice  if  you  had  heard  it 
in  the  crowd,  whether  it  was  his  or  not?    No, 
sir.  Yon  can't  pretend  to  say  whose  voice  it  was 
you  heard,  you  have  no  idea  ?      No,  sir.      You 
say  at  the  time  you  heard  this  voice,  you  were 
down  on  the  floor?    Yes,  sir.    Did  you  immedi- 
ately turn   your  face  towards  the  eastern  arch  ? 
Yes,  sir.    And  you  heard  simultaneously  with  the 
demand  for  the  prisoner,   Hardie  tell  the  crowd 
to  "keep  back  g-entlemen"  ?     Yes,  sir.    When 
was  it  that    you  heard  Hardie  tell  them  to  use 
their  clubs  ?    Soon  after  that.      Could  you  have 
counted  a  hundred  between  the  two,  do  you  sup- 
pose?     No,  sir.     It  was  a  siaiultaneous  transac- 
tion ?      It  was  not  a  minute  or  a  minute  and  a 
half  from   that  time  to    the  killing,    the  whole 
thing,  from  the  time  he  got  to  the  foot  of  the 
steps  until  he  was  killed  would  not  have  occupi- 
ed two  minutes,  I  don''t  believe.    When  this  de>- 
mand  was  made,  the  whole  crowd  rushed  in  you 
say ;  you  were  in  the  crawd  ?      I  followed  on  af- 
ter the  crowd.      When  you  got  down  to  get  this 
shawl  of  yours  were  there  no  persons  further  back 
in  the  market  house  than  you  ?    1  could  see  they 
come  from  the  western  end  of  the  market  house. 
And  there  were  some  to  your  lelt  and  front  ?    Yes 
sir.      Any  to  .your  right  inside  of  Becky's  stall  ? 
Ye?,  sir.    Did  you  see  Tom.  PoAvers  in  there  ?    No, 
sir.     Can't  you  remember  .some  one  you  did  see  in 
there  ?      1    saw   Sam.  Pbillips   io  there  one  time. 
Was  it  at  the  moment  the  demand  was  made  for 
the  prisoner?       No,  sir.       Were  you  standing  on 
the  bench  when  you   paw  Sam.   Phillips  in  there  ?' 
1  tliiuk  1  was  talking  to  iSara.  Phillips  while  I  wa» 
ou  the  bench  about  not  letting  the  people  go  up  to 
hear  tl)':  trial.      Was  it  while   you  were  oa  the 
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bench  ?  Yes,  sir.  What  I  am  trying  to  get  at  ia, 
how  the  crowd  was  when  3'ouf^ot  ciown  to  get  your 
blanket;  my  object  ia  to  find  out  wliat  the  amount 
of  pressure  was  that  was  used,  and  from  your 
being  iu  the  crowd  you  could  tell;  there  were 
portions  of  that  crowd  who  were  behind  you  ? 
Yes,  sir.  Pressing  on  your  left  and  in  your  front? 
There  were  three  or  four  people  to  the  west  of  mo, 
most  of  the  crowd  was  to  the  east  of  me  outside  of 
the  market,  and  between  mc  and  the  eastern  arch, 
and  all  along  around  them.  Now,  when  this  rush 
took  place  was  it  all  m  front  of  you,  or  did  the 
persons  behind,  further  back  than  you,  come  up 
and  press  in  the  direction  of  the  prisoner  and  the 
crowd,  as  soon  as  the  demand  was  made  ?  Yes,  sir. 
Did  you  sec  any  person  grab  at  the  prisoner/'  No, 
sir,  their  backs  were  to  me  then.  What  is  your 
height,  sir.  I  don't  know,  I  ara  a  low  man.  You 
could  not  see  over  the  top  of  the  crowd  ^  No,  sir. 
After  you  heard  this  demand,  and  this  nisli  was 
made,  did  you  feel  any  pressure  back,  as  if  the 
rush  had  been  repelled  ;  \Tere  you  conscious  of  any 
thing  of  that  sort,  being  on  the  edge  of  the  crowd  ; 
what  1  want  to  know  is,  if  the  crowd  pressed  on 
every  moment  after  that  demand  until  tUe  prison- 
er was  killed  ?  There  was  a  sort  of  stop  right 
there  ;  Ilardie  said  "  stand  back  gcntlpmen,"  and 
told  the  guard  to  use  their  clubs,  aird  then  I  heard 
licks  and  blows  passed.  Had  Beebeo  got  outside 
ef  the  arch?  Yes,  sir,  he  was  going  out  of  the 
arch  ;  this  demand  for  the  prisoner  M'as  made 
while  he  was  still  inside  of  the  arch,  just  as  he  was 
going  outside  of  the  areh.  The  two  things  hap- 
pened so  quickly  he  didn't  change  his  position  be- 
tween the  two  ?  No,  sir.  When  Hardie  told  them 
to  use  their  clubs  you  say  there  was  some  reaction  ? 
Yes,  sir,  for  a  while  they  could  not  go  with  the 
))risoner.  They  vyere  stopped  for  some  little  while 
and  then  the  prisoner  went  on  again?  Yes,  sir, 
ilow  many  steps  had  the  prisoner  taken  from  the 
arch?  Ten  or  twelve  feet  from  the  point  where 
the  prisoner  was  when  this  demand  was  made. 
How  many  steps  had  he  taken  outside  on  the  ))ave- 
ment  before  you  got  on  the  pavement ;  didn't  you 
lose  sight  of  the  prisoner  at  all  in  changing  your 
position  to  go  out  there  ?  Yes,  sir.  He  went  out 
of  your  view  for  a  minute?  Yes,  sir,  he  turned 
the  arch  cjuicksr  than  I  did.  Did  you  pass  out 
through  the  middle  of  the  arch,  or  further  south? 
About  the  center  of  the  arch.  How  many  steps 
had  Beebeo  taken  from  the  point  where  he  went 
out  ot  the  arch  vvhon  you  got  on  the  pavement? 
1  don't  think  he  had  got  more  than  two  steps. 
You  stood  about  the  middle  of  the  pavement  when 
you  first  went  out?  Yes,  sir.  You  walked  out 
about  the  middle  of  the  pavement  and  faced  to- 
Avards  the  prisoner  ?  Yes,  sir.  Was  there  any 
crowd  behind  you  then  in  that  position;  was  the 
crowd  large  enough  to  stand  to  your  rear?  Yes, 
sir,  there  were  men  before  me  and  behind  me. 
AVas  it  thick  before  you  and  behind  you  ?  Y''es, 
sir.  There  were  a  good  many  of  thai;  crowd  still 
behind  you?  Yes,  sir.  Did  the  crowd  stand  as 
far  up  as  to  the  north-east  corner  of  the  mar- 
ket house  ?  All  up  the  pavement  there  were 
people ;  all  around  about  there  in  the 
the  street.  I  want  to  know  if  the  crowds  was 
thick  about  you  when  you  were  standing,  and 
Avhcrc  the  thick-prcssed-togcther  crowd  began; 
liow  far  from  you  iu  front  ?  Kight  there  at  the 
right  as  they  were  coiniug  out  of  the  arch,  the 
mass  began.  When  you  got  inside  and  stood 
in  the  middle  of  the  pavcmeut  opposite  the  ceii- 
tet  of  the  main  eastern  arch  with  your  f;icc  turn- 
ed towards  the  prisoner,  was  there  any  space  a'p.- 
cant  between  you  and  th.e  crowd  that  was  press- 
ing on  the  prisoner?  1  don't  think  there  was 
much  space.  AVas  there  any,  could  you  have 
sstenpcd  loiward    without   w-tijking  n'jainct  anv 


one?  No,  I  could  not  have  stepped  a  step  with- 
out turning  against  some  one.  Would  that  some 
one  have  formed  a  part  of  this  thick  crowd  ?  That 
some  one  would  have  touched  some  one  that  was 
touching  some  one  else  that  would  reach  the 
crowd.  Ar(nind  the  negro  aiul  the  guard  the 
crowd  was  thick  ?  It  was  thicker  than  it  was 
beliind  me.  Naw,  there  mu,st  have  been  some 
point  where  that  thick-])ressed  together  crowd 
became  perceptibly  thinner;  I  want  to  know 
whether  you  formed  a  jiart  of  the  thick  crowd  or 
a  part  of  the  thin  crowd.  I  was  not  right  in  the 
midst  of  the  crowd  that  was  pressing  on  the 
jirisoncr.  How  far  was  that  crowd  passing  on 
the  prisoner  from  you  in  front  ?  Ten  or  twelve 
foot,  I  should  say,  as  well  as  I  can  remember. 
Do  you  know  how  wide  that  central  areh  oi  the 
market  house  is?  I  think  it  is  twenty  feet;  I 
think  the  market  is  about  forty  feet  iu  front. 
Aiul  this  thick  crowd,  you  think  was  ten  oi' 
twelve  feet  in  front  of  you  ?  Some  of  them  was. 
Do  you  know  where  the  nearest  edge  of  it  was 
towards  you?  I  declare  I  can't  tell  where  the 
edge  was.  I  want  to  know  whether  the  crowd 
was  perceptibly  thinner  near  you,  whether  you 
could  perceive  a  dill'erence?  Yes,  sir.  You  say 
it  was  perceptibly  thinner  as  it  nearcd  you  ? 
Yes,  sir,  as  it  nearcd,  it  was  perceptibly  thinner. 
AVhere  did  you  first  notice  Capt.  Tolar  after  you 
had  got  out  ou  that  pavement,  as  soon  as  you  got, 
out?  No,  sir.  Did  you  see  him  before  the  pistol 
fired  ?  I  saw  him  when  Monk  was  cutting  at  him, 
That  waa  after  you  got  outside  that  you  saw  that? 
Yes,  sir,  I  never  saw  any  cutting  at  him  inside. 
And  you  saw  Captain  Tolar  after  you  saw  that? 
Yes,  sir.  The  prisoner  fell  down  after  Monk  ivas 
cutting  at  him  didn't  he  ?  Yes,  sir,  he  had  gone 
on  lurther  south.  It  was  alter  Monk  was  pushecJ 
off  and  you  saw  Capt  Tolar  that  you  saw  Monk  ? 
Yes,  sir.  Dirt  you  sec  him  belore  you  started  to 
move  north  ?  That  was  the  time  I  noticed  him. 
He  was  standing  with  him  or  near  him?  There 
■were  four  or  five  there,  Mr.  Leggctt  was  there  ; 
Mr.  Ed  Powers  aud  Mr.  Ralph  Lutterloh  were 
standing  near  each  other.  AVcre  tliey  withiu 
speaking  distance  of  one  another,  as  if  they  form^ 
ed  the  same  group  ?  Yes,  sir.  AVas  there  any 
body  intermixed  between  them?  No,  sir;  they 
were  closer  to  each  other  than  any  body  else. 
Lutterloh  was  just  as  close  to  Tolar  as  Leggett 
waa,  wan' the?  No,  sir;  Lutterloh  was  closer; 
he  was  in  front  of  j'olar  then.  AA'hieh  was  the 
nearest  to  the  market  house,  Lutterloh,  Powers, 
Lcggett  or  Tolar?  Lutterloh,  I  think  was, 
AVhieh  wns  the  next  nearest  to  the  wall  of  the 
market  house ;  I  want  to  know  the  order  iu  which 
they  were  standing  ?  It  strikes  me  that  Powers — 
Leggett— I  dou't  know  which  was  the  nearest, 
AVas  Tolar  nearer  to  you  thau  any  of  these?  He 
was  further  oil  thau  any  of  those  other  gentle- 
men ;  he  was  tathe  left  of  them.  I  thought  you 
said  Lutterloh  was  uearer  to  the  market  house  ? 
I  say  that  yet.  Tolar  was  further  towards  the 
edge  of  the  pavement  ?  Yea,  sir;  that  is  what  I 
meant,  if  I  didn't  say  it.  And  Lutterloh  was  near- 
er to  the  wall  of  the  market  house  thau  any  of 
them  ?  Yes,  sir.  And  the  other  two,  you  dou't 
remember  what  position  they  occupied  ?  Rather 
between  I  think.  AVliich  was  farthest  north; 
v/as  Tolar  further  back  north  thau  the  others  ? 
I  think  he  was.  As  you  turned  to  go  off  you 
heard  a  uoise  that  attracted  your  attention?  I 
heard  some  ccuflliug;  moving  of  feet.  Did  yoii 
hear  any  cry  up  to  that  time  ?  No,  sir.  Any  body 
say  "ki'U  him, kill  him,"  "shoot  him  shoot  him"? 
No,  sir ;  nothing  of  that  sort.  And  you  had  seen 
no  weapons  at  that  lime?  None  excejit  that 
knife.  Do  you  kuov/  that  Ca])t.  Tolar  had  a 
wcapoH  ou  thi'.t  tlay?    No,  cir.    Did  you  sec  Ed 
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Powers  -with  any?  I  saw  no  weapon  except 
Phillip's  pistol  and  Monk's  knife.  A  person  may 
answer  that  way  and  yet  have  seen  any  signs  of 
weapons  either  a  bolt  for  holding  a  weapon,  or 
the  protruding  garments  under  which  a  weapon 
was  concealed.  I  don't  mean  to  shirk  it  that  way 
Mr.  Haywood;  I  saw  nothing  in  the  world  to 
make  nie  believe  any  body  had  a  weapon.  Had 
the  crowd  moved  in  from  the  point  where  yon 
last  saw  it,  when  you  turned  back?  They  "had 
taken  a  step  or  two.  As  yon  turned,  was  Archy 
lip  or  down  ?  He  was  up  ;  I  saw  him  make  two 
or  three  jerks,  and  then  he  fell.  Did  you  see  any 
body  make  an  assault  upon  him  at  the  time  he 
fell"?  No,  sir.  Did  you  hear  anj'  blow  ot  a  club 
about  the  time  he  fell?  No,  sir.  Did  you  hear 
any  clash  of  a  knife  on  the  pavement  just  before 
the  time  he  fell,  struck  out  of  some  one's  hand ; 
when  Monk  was  cutting  at  him  you  heard  the 
clash  of  a  knife  in  "the  ])avcmcut  ?  Yes,  sir.  Did 
j'ou  hear  a  blow  strike  on  some  one's  arm  ?  I 
lieard  a  blow  strike.  Did  you  hear  any  body 
•complaining  of  his  arm  being  brokci!!  or  hurt? 
No,  sir.  You  say  at  the  time  Monk  was  making 
these  cuts  j'ou  did  hear  a  blow  ?  Yes,  sir.  You 
lieard  no  complaints  V  No,  sir.  At  the  time  this 
negro  fell  it  was  that  some  body  took  ofl" 
Monk  as  he  was  making  the  stroke?  Yes, 
sir.  The  whole  alfair,  Irom  the  time  the  ne- 
gro left  the  entrance  of  the  arch  iirtil  he 
'was  shot,  didn't  occupy  more  than  a  minute 
or  a  minute  and  a  half?  Not  exceeding  two 
minutes.  This  turning  about  of  yours,  was  done 
very  quickly  ?  Yes,  sir.  You  took  two  or  three 
steps?  Yes,  sir.  That  brought  you  nearer  to 
Tolar  when  you  turned  to  go  north  ?  Yes,  sir. 
Did  you  pass  these  gentlemen  as  you  passed  north? 
They  were  all  on  my  right.  As  you  passed  back, 
they  were  all  east  of  you,  still  on  your  left?  Yes, 
sir.  You  couldn't  say  how  far  they  were  from  the 
point  where  you  stepped  when  you  came  back  to 
•look  again?  No,  sir.  Did  you  notice  them  when 
you  came  back?  No,  sir,  I  was  looking  at  the  ne- 
gro again.  When  was  it  that  you  saw  Capt.  To- 
lar? When  I  turned  to  go  north,  then  I  noticed 
him.  When  you  turned  to  go  south  again,  did 
you  notice  him  again?  1  passed  by  him.  You 
noticed  him  both  times?  Yes,  sir.  You  didn't 
stop  to  speak  to  him  ?  No,  sir.  You  say  you  took 
but  two  or  three  steps  and  turned  instantly  ;  the 
whole  transaction  v/aa  within  a  minute  or  t\\  o  ? 
Yes,  sir.  Did  you  notice  how  Capt.  Tolar  was 
■dressed  then?  I  know  he  had  on  a  shawl.  When 
did  you  notice  the  fact  that  he  had  on  a  shawl  ?  I 
noticed  it  under  the  market  house.  Did  you  no- 
tice it  when  you  passed  that  second  time  ?  Yes, 
sir.  Did  you  notice  whether  he  had  on  spectacles? 
No,  sir.  Did  you  notice  whether  he  had  on  a  tall 
beaver  hat  ?  No,  sir.  ]}id  you  notice  Avhetber  he 
bad  on  any  hat?  1  don't  think  he  was  barehead- 
ed. You  think  he  had  on  something?  Yes,  sir. 
Do  you  know  whether  he  had  on  his  shawl  folded 
around  him?  I  think  he  v.'as  standing  that  way, 
but  I  am  not  positive.  This  negro  went  down  and 
just  as  he  came  up,  you  saw  Phillips  with  a  pistol? 
Yes,  sir,  as  lie  raised.  That  was  the  first  you  had 
seen  of  Phillips,  since  the  time  you  had  seen  him 
inside  the  market  house?  Yes,  sir.  You  think 
you  spoke  with  him  in  the  market .?  1  am  confi- 
dent of  it.  AVhat  was  the  subject  of  your 
conversation?  It    was     about     the    privacy 

of  the  trial.  And  he  yeu  think  was  stand- 
ing inside  of  Becky  Pen's  stall?  Yes,  sir. 
Then  you  didn't  sec  Mm  again  until  you  saw 
l(im  with  this  pistol  in  his  hand  ?  Not  that  1  re- 
member of.  You  say  that  the  negro  was  up 
when  you  saw  him  with  a  pistol  iii  his  hand? 
Just  in  the  act  of  rising.  What  did  you  say 
you  saw  him  do  •with  the  pistol  ?    1  luw  iiim 


draw  out  the  pistol.  Didn't  you  say  you  saw 
him  put  his  baud  in  and  draw  it  out  ?  Yes,  sir. 
Didn't  you  see  him  put  his  haudiu?  No,  sir, 
I  saw  the  pistol  come  out.  You  saw  the  pistol 
in  the  act  of  coming  out  in  liis  hand  ?  Yes,  sir. 
Was  the  negro  up  or  down  at  that  moment  ?  He 
was  just  up.  Did  Phillips  present  the  pistol  in- 
stantly ?  Yes,  sir,  he  poked  it  in  so ;  (witness 
represents  Phillips  with  a  pistol  holding  it  iu 
his  right  hand  presented  towards  Becbec.)  Waa 
it  cocked,  sir  ?  I  don't  remember  whether  it  was 
or  not.  Could  you  sec  the  cock?  I  could  sec 
the  M'holc  pistol  pretty  much.  Did  you  have  any 
impression  as  to  whether  you  sa'w  it  cocked  or 
uncocked  ?  I  think  it  was  cocked,  I  would  not 
be  positive  about  that.  Did  you  see,  notice  or 
think  at  the  time  the  pistol  was  cocked— are  you 
conscious  now  that  you  noticed  he  had  a  cocked 
pistol  ?  All  that  I  am  positive  of  is,  that  he  had 
a  pistol.  Ain't  you  certainly  iiositivc  of  this  that 
after  he  drew  it  he  didn't  stop  to  cock  it,  before 
he  presented  it  ?  I  didn't  see  him  cock  it.  If  it 
was  cocked  it  was  cocked  before  he  drew  it  out 
of  his  breast?  I  didn't  see  him  cock  it.  But 
that  is  the  way  it  occurred  ?  Yes,  sir.  There 
was  no  time  to  cock  it  between  the  time  you  saw 
him  draw  it,  and  the  time  you  saw  him  present 
it?  Not  unless  he  cocked  it  while  iu  motion. 
The  presentation  of  the  pistol  was  as  soon  as  he 
drew  it?  Yes,  sir.  You  say  the  pistol  went  out 
of  your  view  when  he  presented  it  to  fire? 
Yes,  sir,  I  could  not  see  the  pistol,  it  was  hid 
by  the  people  that  was  between  me  and  him. 
You  could  see  Phillips  ?  Yes,  sir.  Where  did 
he  cease  to  appear  ?  I  could  sec  his  body  about 
half  way  of  his  arm,  I  should  think.  And  theu 
that  part  of  the  arm  next  the  fire  arm,  and  the 
whole  went  out  of  your  sight?  Yes,  sir.  You 
heard  the  report,  did  you  see  the  smoke  ?  Yes, 
sir.  Where  you  supposed  it  was  that  the  pistol 
disappeared  ?  Yes,  sir.  Was  there  anybody  be- 
tween Phillips  and  the  deceased,  when  he  fired  ? 
Yea,  sir.  Did  he  fire  over  their  shoulders  ?  Sort  of 
over  their  shoulders.  It  was  nothing  but  their 
heads  that  kept  you  from  seeing  the  arm  ?  Yes,  sir, 
the  heads  were  close  together  ;  there  were  more 
people  between  me  and  the  prisoner, than  there  was 
between  Phillii^s  and  the  prisoner.  How  far  were 
you  from  the  prisoner  ?  I  think  it  was  about 
eight  feet  iu  hia  rear.  To  his  left  and  rear  ?  Yes, 
sir,  I  was  nearer  to  the  market  house  than  he 
was.  Phillips,  you  say,  was  Avithin  three 
or  four,  or  five  feet  of  him  ?  Yes,  sir. 
And  this  pistol  was  presented  right  in  the  direc- 
tion of  the  negro's  head  ?  Yes,  sir.  And  you  say 
there  were  how  many  people  between  Phillips  and 
the  deceased?  I  don't  know  how  many.  Was 
there  any  body?  There  was  people  between  him 
and  the  prisoner.  This  pistol  was  high  enough  to 
be  fired  over  the  shoulders  and  yet  it  was  not  visi- 
ble to  you?  I  didn't  seethe  pistol  when  it  was 
fired.  After  the  pistol  v/as  fired,  did  you  notice 
that  Beebce  fell  ?  Yes,  sir.  Did  you  notice  who 
was  standing  near  Mr.  Phillips  ?  I  don't  remember 
that.  Did  you  notice  any  body  who  was  standing 
near  him  ?  No,  sir.  Did  you  notice  what  de- 
scription of  pistol  it  was?  It  looked  to  me  like  an 
ordinary  repeater,  about  ten  or  eleven  inches  long, 
or  twelve,  something  like  that  Do  you  know  the 
different  varieties  of  pistols?  No,  sir.  Do  you 
know  the  difference  between  the  "  Colt's  "  and  the 
"  Remington  "  pistol.  I  could  tell  one  from  the 
other  if  1  had  them  in  my  hands.  Did  you  see  that 
sufficiently  to  tell  from  3'our  own  judgment  which 
it  was?  I  think  it  was  a  Remington  pistol.  Did 
you  think  so  at  the  time?  I  thought  so  at  the 
time.  Did  you  notice  any  thing  peculiar  about 
the  pistol?  No,  sir.  Did  you  notice  it  had  a 
bra^-a  guard  to  it  ?     No,  >.'ir.    Didn't  you  notice  it 
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Wad  an  licxafronal  barrel  ?    Yes,  sir,  I  noticed  that 
it  was  not  a  round  barrel,  it  was  six  or  ein:ht sided. 
Didn't  you  notice  tho  fact  that  it  didn't  haTC  a 
piece  of  steel  over  the   top  of  the  cyliuder?    I 
didn't  notice  that.    Didn't  you  notice  that  it  did 
have  apiece  of  Btecl?      No,  sir.      What  made  you 
think  it  'vvas  a   Ueuiington  pistol ;   wliat  was   the 
mark  that  struck  you  y     From  its  form  and  shape. 
Aint  they  very  similar  in  shape  V       Not  exactly. 
Where  is  the  diflorenco  ;  why  did  you  form  a  judj;. 
ment  that  it  was  a  Keminfjton,  more  thnn  a  Coil's 
pistol;  what  was   the   difference?      A  Rcminr^ton 
was  larfTor  than  a   Colt's   pistol.       That  was  the 
pround  ?    Yes,  sir.    It  was  simply  on  that  ground 
that  you  say  it  was  a  Remington  ?    Yes,  sir.    You 
have  never  seen  a  Colt's  pistol  as  larj^e  as  a  Rem- 
ington V    I  don't  know  that  I  have.     Do  you  know 
that  you  haven't  V    Y''es,  sir.     You  have  never  seen 
a  C(>lt'3  pistol  as  large  as  a   Remington  you  say  ? 
I  have  seen  larger  Colt's  pistols  than  i  have  Kera- 
ington  ;  the  large  navy   pistol.^.      Then  the  size 
could  not  have  been  the  reason  why  you   knew  it 
was  a  Remington  pistol   for  you    had  seen  larger 
ones  ;    now  what  was  the  ground  oi  your  distinc- 
tion ;   you  say  it  was  the  size,  but  you  say  you 
have  seen  larger   ones  than   that;  you  say  you 
t'lought  at  the  time  it  was  a   Il.'mington  pistol  ? 
Yes,  sir.    Well,  I  don't  know  what  made  you  think 
it  was  a   Remington  ?      It  was  just  my  opinion. 
Then  after   Phillips  fired  this  pistol  did  you  see 
what  he  did  ?    I  don't  know,  sir,  he  put  the  pistol, 
1  saw  him  holding  it  up,  and  he  said   "  the  negro 
is  dead,  but  I  didn't  shoot  him."    You  could  see  it 
when  he  held  it  up?     He  didn't  hold  it  up  a  second; 
he  drew  his  arm  in  and  held  it  up  in  front  of  him. 
Was  there  any  body  cloee  to  him  ?      Yes,    sir,  the 
whole  crowd  was  right  around  him  ;  not  the  whole 
crowd  ;    tho  thickest  part  of  the  crowd  was   risrht 
there.      Where  the  negro  man  was  killed?      Yes, 
sir.     Wasn't   he  right  in  the  midst  of  it;   among 
the  very  foremost  ones,  close  to  the  negro  ?    Yes, 
sir.     Had   he  stepped   back  when  he  shot  the  pis- 
tol ?    1  don't  think  he  had.     lie  was  right  in  the 
midst  of  the  whole  crowd,  the  thickest  part  ot  it? 
I  don't  know  about   its  being  the  thickest   part  of 
it.     Was  it   the  thickest  part   of  the   crowd  ?      I 
don't  know  that ;  he  was   right  there  in  front  or 
live  feet  from  where  the  prisoner  was.    How  many 
men  could  have  laid  their  hands   on  him  in   that 
crowd  do  you  suppose;   how   many   could   have 
touched  himV    Seven  or  eight,  or  more  than  that. 
There  were  seven  or  eight  men  then  within  reach 
of  his  hand  when  he  made  this  exhibition  of  that 
pistol  ?      Yes,  sir,  there  was  a  crowd    all   around 
there.    There  was   no  cessation  of  tho  crowd  be- 
tween you  and  Phillips?      People  were  all   along 
there  on  the  walk.      'I'here  were  a  lieap  of  people 
closer  to  Phillips  than  to  you?      Yes,  sir.      You 
hadn't  got  out  of  that  crowd  when   he  shot   the 
pistol?        He    had    just    drawn    his    arm    back. 
You  saw  his   arm   when  it    came    back?      Yes, 
sir.      Y'ou    saw    that    arm     instantly     after 
the  explosion  ?    Yes,  sir.     You  saw  the  negro 
fall  ?    Yes,  sir.  Yon  saw  all  three  of  these  things 
at  the  samctimc?    Yes,  sir,  all  occurred  pretty 
soon  after  one  another,  about  the  same  time. 
Y'oii  arc  certain  the  drawing  back  of  the  arm  was 
after  the   firing  of    thej  pistol?    Y'cs,  sir.     Yon 
sAvear  to  that  positively  ?      Y'cs,  sir.      You  saw 
the  man  full,  the  firing  of  the  pistol  and  the  with- 
drawal of  the  arm  ?    Yes,  sir.     In  this  exhibition 
that  occurred  afterwards,  did  any  one  take  it  ? 
Not  that  I  saw,  sir.    Did  yon  sec  what  became  of 
it?    No,  sir.    Did  j'ou  see  what  became  of  Phil- 
lips?   No,  sir,  fori  commenced  then  to  go  itp 
to  where  the  negro  was  to  see  him.      When  was 
the  time  yon  saw  Capt.  Tolar  last  before  the  pis- 
tol fired,  was  it  when  you  passed  him  to  go  back? 
Yes,  sir.     Did  you  see  Capt.  Tolar  n;;aiu  before 


the  pistol  fired,  between  the  time  you  got  your 
stationary  point  when  you  saw  Sum  Phillips? 
I  saw  hiin  when  I  turned  to  jjo  north;  and  then  I 
saw  him  when  1  turned  to  go  south.     Then  you, 
didn't  see  him  again  before  the  ])istol  fired?    No, 
sir.     You  passed  by  hiin  then  and  he  was  to  your 
rear?     Yes,   sir.     When  you   passed  back  that 
time,  was  Lutterioh  as  far  from  Arehy  Bcebee 
when  you  passed  him  as  Tolar  was?    No,  sir,  he 
was  not  as  far.    How  much  nearer?    Not  much, 
a  loot  or  two.    lie  was  to  the  right  and  front  of 
Tolar  ?    He  was  to  the  west.    That  was  on  To- 
lar's  right?    Yes,  sir.     North-west  from  Tolar  ? 
Yes,  sir.     You  arc  confident  about  thispositionj? 
To  the  best  of  my  knowledge  that  is   the  posi- 
tion.     And   he  v/as  the  nearest  to  the  market 
house  of  any  of  them,  Lntterloli  ?    Yes,  sir.    Did 
you  see  what  became  of  Phillips  after  he  shot  the 
pistol  there  that  day  ?  No,  sir,  as  soon  as  I  could 
I  worked  my  way  up  to  the  crowd;  1  moved  ui> 
to  tlie  negro.     Did  you  turn   about  and  see  this 
group  of  gentlemen  that  you  spolce  of  before  you 
went  up  to  the  negro,  and  after  the  firing  of  the 
pistol ;   I  want   to  know  whether  between  the 
time  the  pistol  Hred  and  the  time  you  got  xtp  to 
the  negi'o  Beebec  you   saw  Tolar?      No,  sir,  I 
don't  remember  seeing  him.    Don't  you  know 
you  didn't  sec  him?    I  don't  remember  seeing 
him,  I  can't  say  that.    Then  you  went  up  to  tho 
negro,  what  became  ot  youthen?    I  stood  there 
until  I  saw  him,  and  then  I  went  off.     Did  you 
see  Capt.  Tolar  after  you  saw  Archy  lying  there 
dead.'?    I  saw  him  standing  against  the  arch.  Did 
you  see  him  when  he  went  away  ?    No,  sir,  I 
didn't  see  him  wlicn  I  left  the  market  house. 
Where  did  yon  spend  that  night  ?   I  forgot  where 
I  did.     Do  yon  remember  where  you  went  when 
you  left  the  marl^et  house?    No,  sir.     Do  you 
remember  where  Capt.  Tolar  went  when  he  left 
the  market  house?    I  don't  know  where  I  went 
nor  where  he  went.    You  knew  the  day  this  oc- 
curred, all  that  yon  knoAV  now  of  this  transac- 
tion?   Yes,  sir.    Did  you  know  a  coroner's  in- 
quest was  held?    I  did,  sir.     What  was  your  rea- 
son for  not  giving  your  testimony?    I  was  not 
summoned,  .and  Id'nl  not  feel  it  my  duty  to  vol- 
unteer my  information.    Did  you  feel  it  your  du- 
ty to  volunteer  your  information  hei'c  ?    I  didn't 
volunteer  it.  Y^'oit  volunteered  it  so  that  it  reach- 
ed here.    There  is  but  few  that  has  been  about 
Fayetteville  who  hasn't  reached  here.  The  whole 
population  has  not  been  here  ?     No,  but  a  good 
many  have.     You  didn't  think  it  was  your  duty 
to  volunteer  your  information  ?    No,  sir.     And 
yon  never  mentioned  that  thing  until  after  the 
trial  bc^an  ?    No,  sir.     Did  yon  see  what  became 
of  Sam  Phillips  ?    No,  sir,  I  don't  know  when  ho 
left.    What  is  the  name  of  Mr.  Lutterloh's  lath- 
er?   Thos.    L.  Lutterioh.      Have  you  received 
any  pecuniary  assistance  from  him  in  any  shape 
or  way  since  this  transaction  ?    I  have  never  been 
to  him,  nor  received  any  verbal  or   written  cor- 
respondence with  him  whatever  upon  thisoranj' 
other  subject.    I  understand  yon  to  say  positive- 
ly that  you  have  received  no  pecuniary  assistance 
in  any  shajic  or  way ;  no  assistance  of  any  sort 
from  any  one  of  these  parties?    None,  sir.  From 
Lutterioh,  Lcggett,  Ed.  Powers,  nor  their  pa- 
rents? No,  sir.  Nor  from  any  other  (luarter  what- 
soever ?    No,  sir,  I  have  not.    That  your  evidence 
here  is  the  truth  ?    So  help  nic  God,  it  is  truth  as 
far  as  I  know.  You  have  known  about  Phillips  all 
this  time;  have  you  ever  met  since  it  occurred? 
I  met  him  here.    Have  you  met  before  you  come 
up  here,  since  this  transaction  ?    I  have  seen  him 
in  rayetteville.    Did  you  ever  hear  that  Captain 
Tolar  was  arrested' for  this  matter,  sometime  be- 
fore the  trial  took  ]ilaoe  ?      Yes,  sir.     Charged 
with  sliooting  this  pistol?     Yes.  sir.      Did  you 
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ever  volantecr  to  the  militory  authorities  or  any- 
body else  to  give  your  information?  Not  a  word. 
You  ■were  aware  all  this  time  that  an  innocent 
man  was  arrested  and  you  didn't  think  it  was 
your  duty  to  come  forward  and  inform  any  one 
that  you  know  anything  at  all  ot  this  transaction  ? 
No,  sir.  What  sort  "of  a  knife  was  that,  that 
Monk  had  in  his  hand?  It  was  a  small  knife. 
How  many  blades  did  it  have?  I  did'ntseebut 
one.  How  long  a  blade?  About  two  and  a  half 
or  three  inches.  You  can  speak  with  confidence 
that  you  did'nt  sec  but  one  blade  ?  I  didn't  see 
but  one  blade  that  was  open.  Did  you  sec  John 
Armstrong  there  that  day?  No,  sir.  Do 
youkuowhim?  Yes,  sir.  Did  you  see  Robert 
Simmons?  I  saw  Robert  Simmons  after  the- 
shooting.  How  long  after  ?  It  was  four  or  live 
minutes  after  him  and  Mr.  Sheplierd  Maultsby 
liadsome  words  out  in  the  street.  Do  you  know 
Sam.  Toomcr  ?  Yes,  sir.  Did  yon  see  him 
there  ?  No,  sir.  "Wjiere  did  you  say  Beebee  was 
standing  at  the  exact  time  he  was  shot  according 
to  your  best  impression  ?  Near  the  southern 
corner  of  the  market  house,  about  the  center  of 
the  pavement.  Was  he  further  south  than  the 
south  edge  of  the  little  arch  there?  Yes,  sir. 
He  was  between  the  south  edge  and  the  corner? 
Yes,  sir,  if  I  would  locate  him,  I  would  say  op- 
posite the  southern  corner  ol  the  market  house. 
And  you  say  the  point  from  which  this  pistol 
came  was  where?  It  was  to  the  east  and  rear. 
How  far  ofi?  The  person  who  fired  it  must  have 
been  off  of  the  pavement,  I  could  not  see  his  feet. 
But  he  was  right  at  the  edge  of  the  pavement  ? 
Yes,  sir.  A  Une  dropped  from  his  hand  would 
have  fallen  on  the  pavement,  wouldn't  it  ?  Yes, 
sir.  Did  you  see  the  flash  ?  Yes.  sir.  Saw  the 
smoke  ?  Yes,  sir.  How  far  was  that  point  from 
Beebee's  head ;  the  point  where  you  saw  the  flash 
and  smoke  ?  As  well  as  I  could  see,  it  was  about 
three  feet;  I  could  not  be  positive.  You  say 
Sam  Phillips  was  the  only  person  you  saw  with  a 
pistol  that  day  ?  Yes,  sir.  Did  you  hear  any 
shouts  of  "kill  him,  kil!  him,  shoot  him,  shoot 
bim,"  at  any  time  that  day?  No,  sir.  Didn't 
somebody  say  just  before  Saml'hillips  shot,  "kill 
him"?  No,  sir.  Nothing  of  the  sort?  No,  sir. 
You  heard  no  exclamations  in  the  crowd  that 
day  ?  Not  that  I  heard,  according  to  my  impres- 
sion, at  the  time  the  pistol  fired  it  w.as  a  perfect 
calm.  Didn't  you  say  in  your  examination  in 
chief,  that  you  saw  Sam  Phillips  draw  back  his 
pistol,  and  put  it  up  again  ?  I  said  I  saw  him 
draw  it  back  and  it  went  out  of  my  sight.  You 
saw  him  elevate  it  for  a  moment,  did  j'ou  see 
whether  it  wc^s  cocked  then  or  not ;  didn't  you 
think  it  was  cocked  before?  I  don't  know  he 
didn't  hold  it  long  enough  for  me  to  tell.  You 
bad  an  impression  that  it  was  cocked  when  you 
saw  it  before  hi' presented  it  ?  I  said  I  didn't 
know  whether  it  was  cocked  or  not.  But  you 
said  you  had  an  impression  that  it  was  cocked  ? 
I  said  he  niiglit  have  cocked  it  as  it  was  coming 
up  but  I  didn't  see  it.  You  don't  pretend  to  say 
whether  it  was  cocked  when  you  saw  it.'  No,  sir 
Didn't  you  notice  a  brass  guard  underneath  the 
pistol  ?  No,  sir.  In  levelling  the  pistol  did  he 
raise  it  and  level  it  down,  or  reach  out  from  his 
shoulder?  Right  from  his  shoulder  I  think  it 
was.  An  instantaneous  work?  It  was  done 
monstrous  quick.  You  say  there  was  some  per- 
sons standing  in  front  of 'uim  ?  Yes,  sir.  Did 
they  bend  their  heads  ?  No,  sir.  It  had  to  pass 
between  some  person's  head  and  shoulder  before 
be  fired?  Yes,  sir.  Did  you  know  whether 
these  persons  were  white  or  black?  No,  sir,  I 
I  could  not  tell  because  tlieir  backs  were  to- 
wards me. 

Re-direct  examinalion  by  the  Counsel  for  the 
accused. 


Mr.  MuUius,  I  understand  you  to  say  that  af- 
ter you  got  out  on  the  pavement,  just  before  the 
killing  of  the  negro,  that  at  some  of  the  time 
you  were  standing  there,  you  saw  TolarandLeg- 
gett,  and  E.  P.  Powers  and  Lutttrloh  ?  Yes,  sir. 
But  with  regard  to  their  exact  ijosilions  that  you 
will  not  undertake  to  give  thera  ?  No,  sir,  I  will 
not.  That  you  saw  them  ?  i  just  saw  tliem  as  I 
passed,  I  just  noticed  they  were  there.  You 
could  not  unaertake  to  give  their  positions? 
No,  sir,  my  impression  is  that  Lutterloh  was 
nearest  to  the  market.  Whether  Phillips  shot 
this  pistol  or  not  you  don't  swear  positively  ? 
No,  sir,  I  could  not.  But  you  did  see  the  pistol 
drawn  by  Phillips  ?  Yes,  sir.  You  did  see  the 
flash  of  the  pistol  and  heard  the  report  ? 
Yes,  sir.  And  it  was  just  in  the  position 
where  Phillipa'  pistol  was?  Yes,  sir.  That 
immediately  after  that  yon  saw  Phillips  in 
the  position  you  have  described,  recovering  the 
pistol,  and  heardjhimsay  "  the  negro  is  dead,  but 
I  didn't  shoot  him,"  and  the  pistol  then  disap- 
peared from  you  ?  Yes,  sir.  That  was  Sam  Phil- 
lips and  nobody  else  ?  Nobody  else.  No  doubt 
about  that  ?  None  in  the  world.  You  say  that 
it  was  the  only  i>istol  which  was  fired  there  on 
that  occasion?  It  was  the  only  pistol  I  saw- 
there  that  day,  and  I  heard  biit  the  report  of  one 
pistol.  Are  you  a  rich  man  ?  Not  very.  Are 
you  a  poor  man?  Yes,  sir.  Something  has  been  spo- 
ken about  your  past  life  and  mode  of  life,  I  under- 
stand you  to  say  sir,  that  you  have  no  certain 
abiding  place ;  that  you  sleep  where  you  have  an 
opportunity  to  sleep  ?  Yes,  sir.  And  that  it  is 
very  difficult  for  you  to  provide  bread  ?  Yes,  sir; 
I  have  no  family ;  I  am  a  single  man  and  I  live  as 
economical  as  possible;  I  don't  owe  any  body 
much;  when  I  get  any  thing  to  do  I  do' it,  anci 
when  I  don't  I  go  without  it.  You  have  been  in 
better  circumstances  than  you  are  now,  haven't 
you,  and  like  many  others  yon  have  fallen  into 
poverty  ?  Yes,  sir.  That  you  habitually  employ 
yourself  honestly  when  you  can  get  anything  to 
do?  Yes,  sir.  When  you  can't  j'ou  have  to 
pinch  ?  Yes,  sir.  And  get  on  the  best  way  you 
can  ?    Yes,  sir 

Question  by  the  Commission. 

After  Beebee  was  shot  and  up  to  the  time  that 
you  last  saw  Tolar;  I  think  you  said  you  did  see 
Tolar  after  he  was  shot,  didn't  you  ?  Yes,  sir;  I 
saw  him  standing  with  his  back  against  the  mar- 
ket house.  Aftel-  Beebee  was  shol  and  up  to  the 
time  you  lost  sight  of  Tolar,  did  you  hear  any 
exclamation  in  the  crowd  as  to  who  had  fired  the 
pistol?  No,  sir,  I  didn't  hear  any  body  say  who 
done  it ;  I  heard  some  one  say"  after  that,  who 
shot  him.  How  long  ?  A  half  an  hour  after  that. 
Are  you  a  ^Mason  ?  No,  sir.  I  think  you  said 
you  noticed  the  barrel  of  the  pistol  Phil- 
lips had  was  a  square  barrel?  Yes,  sir. 
Didn't  you  also  say  you  didn't  notice  much  about 
the  pistol  at  all  1  didn't  h.ave  it.  But  you  say 
it  was  eight  sided  ?  I  mean  it  was  not  a  smooth 
round  barrel.  You  said  that  Mr.  Tolar  had  his 
shawl  on  ?  Yes,  sir.  Could  you  have  seen  Mr. 
Tolarfput  his  hand  in  his  breast  if  he  had  done  so? 
He  might  have  put  it  in  there  and  I  never  have 
seen  liim,  sir. 

James  W.  Atkinson,  a  witness  for  the  de- 
fence, having  been  first  duly  sworn,  testified  as 
follows : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name  ?  J.  W.  Atkinson.  What 
does  the  "J"  stand  for?  James.  TIYhere  do 
you  reside?  In  Fayetteville.  What  State? 
North  Carolina.  What  is  your  occupation? 
Painter.  Were  yoti  in  Fayetteville  on  the  day 
Archy  Beebee  was  killed?  Yes.  Were  you  in 
tUc  market  house  on  that  day  ?    I  was.    State,.if 
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you  please,  at  what  time  you  went  to  the  market 
house  that  day  'f  Well,  I  think  al)Out  half-past 
two  iu  the  afternoon.  From  what  place  did  you 
CO  to  the  market  house?  Fron»  Mr.  MeKethan's 
snap.  Is  that  the  I'lace  of  your  employment  V 
Yes.  Where  was  the  ueu;ro  man  Becbee  at  tiie 
time  you  went  to  the  market  house  V  lie  had 
been  brought  out  IVoui  the  guard  house.  To 
what  part  of  the  market  house  did  you  lirstgo? 
About  the  center.  Did  you  see  Beebee  when  he 
was  brought  from  the  guard  house?  I  did. 
Who  was  in  company  with  him,  who  had  him  in 
charge?  Wemyss,  Faircloth  aud  JM('Guire.  At 
■what  portion  of  the  market  liousedid  that  party 
outer?  At  the  eastern  arch.  Wliere  was  tlie 
Court?  U))  stairs.  Wlien  he  was  being  carried 
up  stairs  what  was  your  position  ?  Well,  I  can- 
not tell.  It  was  under  the  market  house.  Did 
you  remain  in  and  about  the  market  house  da- 
ring the  whole  time  he  was  up  stairs?  No,  I 
went  dowu  street  to  Mr.  Clark's  store.  How 
loug  before  Beebee  was  brought  down,  was  it 
that  you  went  to  Clark's  store?  I  douH  under- 
stand you,  sir.  That's  right,  sir;  whenever  you 
don't  understand,  just  say  so;  how  long  was  it 
before  Beebee  was  carried  up  stairs,  that  you 
went  to  Clark's  store  V  About  lifteen  minutes. 
How  long  did  you  remaiu  at  Clark's  ?  A  very 
short  time.  Did  you  return  to  the  market  house? 
I  did.  How  loug  alter  you  left  Clark's  store? 
About  half  an  hour.  Where  was  you  during 
that  time?  I  walked  upas  far  as  the  extreme 
south  corner — Mr.  Kyles.  That  is  not  the  south 
corner?  Well  the  north  corner,  then  ;  I  wallied 
up  there  and  tueu  came  bade  to  the  market 
house.  Did  you  see  Miss  Massey  and  her  daugh- 
ter? I  did.  When  they  went  upstairs  ?  I  think 
I  did.  Wuen  they  came  dowu  stairs?  I  did. 
How  large  was  the  crowd  assembled  there  under 
the  market  house  and  outside  between  the  times 
that  .Miss  Massey  went  up  aud  came  down  stairs? 
Well  I  suppose  there  were  about  a  hundred  there. 
Within  and  without?  Yes,  sir.  Who  came  ( 
down  stairs  with  Miss  Massey  and  her  mother, 
any  one?  Nobody  but  Mr.  Bond.  Mr.  Bond, 
the  town  constable?  Yes,  sir.  Where  were  you 
when  tliey  came  down  stairs?  Standing  under 
the  market,  about  seven  feet  from  the  large  east- 
eru  arch.  Stauding  upon  the  floor  of  the  mark- 
et house  ?  Yes,  sir.  W^hat  became  of  Miss  Mas- 
sey and  her  mother,  when  they  came  down  stairs  ? 
Tliey  Went  to  the  carriage,  sir.  Wliere  was  the 
carriage  standing  ?  About  twenty  feet  from  the 
edge  of  tlje  pavement  ul  the  eastern  arch.  Who 
!  ceompanied  them  to  the  carriage?  !Mr.  Bond. 
Do  you  kuow  if  he  helped  them  into  the 
carriage  or  not?  I  don't  know,  I  didn't 
look.  Did  you  look  /t  the  carriage  while 
it  was  there  ?  I  did.  During  the  whole  time  ? 
Well  I  didu't  pay  any  very  particular  atten- 
tion to  the  carriage.  How  long  did  it  stand 
there  after  Mr.  Bond  helped  the  ladies  in?  Well 
1  suppose  five  minutes.  During  that  time  that 
the  carriage  stood  there,  did  you  see  anv  body  go 
to  it?  i  did.  Who?  Tom  Powers.  Where  did 
he  go  from  ?  From  the  market  house.  Any  one 
else?  1  saw  Mr.  Cash  well — Mr.  David  Cash  well. 
Where  did  he  go  from  ?  I  think  he  came  from 
Taylor's  store,  but  I'm  not  positive  about  that. 
Any  body  else?  Not  that  I  recollect  Well,  up 
to  that  time,  had  you  seen  an}'  thing  of  Captain 
Tolar?  When  I  went  to  the  north  corner,  and 
came  down,  I  saw  him  standing  about  where  he 
does  his  business.  Did  you  see  any  body  with 
him?  I  can't  recollect — I  can't  say.  Where  did 
you  see  him  next  ?  Never  saw  him  after  that. 
And  that  was  the  first  and  only  time  you  eaw 
Captain  Tolar  that  day ;  did  you  see  him  go  to  the 
ciu-ri»2«?    No,  Sir.    1  did,  not.     "Well  eir,  after 


the  ladies  went  to  the  carriage  and  after  the  car- 
riage drove  ofT,  wliere  was  your  position  between 
that  time  and  the  time  Beebee  was  brought  down 
stairs?  About  the  main  arch,  around  in  there;  I 
can't  recollect  -I  might  have  walked  u[)  the  oth- 
er side  of  the  mai-ket  house — I  don'tknow  exactly 
I  was  round  there  anyway.  How  long  was  it  af 
ter  the  ladies  came  down,  that  Beebee  was  brought 
down?  About  ten  minutes.  Did  you  see  Beebee 
when  he  first  appeared  upon  the  landing  of  the 
stairs  cominj^  down?  Yes,  sir.  Where  were 
you  at  that  time?  Standing  about  three  feet  from 
the  corner  of  Becky  Ben's  bench,  the  inside 
bench.  On  the  inside  of  her  stall  ?  No,  on  the 
out  side.  Were  you  nearer  to  the  eastern  wall, 
or  where?  Well,  I  was  standing  about  the  mid- 
dle of  the  main  aisle  that  runs  from  east  to  west 
through  the  market.  And  from  tIiat|po8ition  you 
saw  Beebee  and  the  party  having  him  in  charge 
from  the  time  they  first  appeared  upon  the  land- 
ing of  the  stairs,  liow  large  do  you  think  the 
crowd  w:is  at  that  time?  Well,  about  one  hun- 
dred and  fifty  I  reckon,  or  two  hundred.  Com- 
posed of  whites?  Whites  under  the  market,  I 
didn't  see  any  colored  people  at  all  under  the 
market.  Now  was  the  crowd  outside  ?  I  can't 
say.  Who  composed  that  party  that  accompanl- 
nied  Beebee  down  stairs  ?  There  was  Sheriff 
Hardie.  Where  was  he?  I  don't  recollect  where 
he  was,  as  he  came  down  until  he  got  down  the 
big  arch  and  got  out  of  the  stall.  You  remember 
he  was  there?  Yes.  Who  else?  Mr.  Wemyss. 
Who  besides  ?  I  am  not  positive — 1  can't  say. 
Anybody- else  ;  any  other  policeman?  I  don't 
know — if  there  were  I  eau't  recollect.  Then  from 
that  position  you  could  see  everything  that  oc- 
curred, could  you  not  ?  Pretty  well.  Do  you 
know  John  Maultsby?  I  do.  Had  you  seen  him 
that  day  there  ?  I  had.  Did  you  see  him  at  that 
time  ?  No,  sir.  At  the  time  that  you  are  speak- 
ing of  Archy  being  upon  the  landing  of  the  stairs, 
aud  you  standing  there  near  the  main  arch,  could 
you  distincly  see  that  bench  that  runs  near  Becky 
Ben's  stall.  No,  sir,  men  were  crowded  round 
me.  Do  you  know  whether,  at  that  time  any 
one  jumped  on  that  bench  or  not  ?  I  dont.  Did 
you  hear  any  exclamation  or  outcry  at  that  time 
such  as  "look  out  boys,  here  he  comes,"  or  any 
thing  of  that  sort?  No,  sir,  nothing  of  that  sort 
reached  my  ears.  You  speak  of  having  seen  John 
Maultsby ;  where  ?  Sitting  on  a  bench  on  the  right 
h^nd  tide  of  the  market  house  as  you  go  in  at  the 
eastern  arch  nest  to  Mitchell's  store.  How  long 
was  that  bef(>re  the  time  that  Archv  appeared  uoon 
the  lauding?  I  suppose  it  was  half  an  hour.  Did 
you  see  him  after  that  ?  No,  sir.  Did  you  see 
any  thing  of  Tom.  Powers  in  the  crowd  at  that 
time,  or  up  to  that  time?  I  saw  him  once. 
Where  was  he  ?  Under  the  market  house.  Can 
you  toll  about  what  plae-?  About  the  center  of 
tlie  market  bnuse.  When  did  you  see  him  there? 
That  was  after  the  trial  commenced  ;  after  Miss 
Massey  and  her  mother  went  up  stairs.  Before 
they  came  down  ?  Yes,  sir.  And  between  that 
time  and  the  time  that  Archy  appeared  upon  the 
landing  you  saw  nothing  of  Tom.  Powers  that  you 
re  mi  mber  of?  I  don't  recollect  seeing  him  any- 
more. You  spoke  of  John  Mault?by's  settmg  on 
the  bench,  who  was  with  bim?  James  Jones;  I 
think  James  R.  Jones  is  his  name.  Were  they  in 
conveisation  about  this  matter  ?  Yes.  Did  you 
hear  their  conversatioH  ?  Part  of  it.  What  was  it 
sir?  John  said  became  up  to  bail  out  Archy  if  he 
was  not  guilty,  if  he  was  innocent  he  wantpd  him 
not  to  be  punishi-d,  but  if  he  was  guilty  let  him  go. 
If  B-ebee  was  guilty  be  was  to  let  him  go,  if  not 
guilty  he  was  to  bail  him  out;  are  you  positive 
about  that?  I  am.  sir.  During  the  time  you  were 
standing  there,  and  the  tioae  of  Archy's   coming 
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down  to  the  landing  as  jou  have  described,  did  you 
st-e  tay  thing  of  Monk?     No.  not  up  to  that  time. 
N  T  of  Sam.  H.iU  ?    No.     Of  Powers  ?    No.     Did 
roa   se    any  thing  of  Leg^etf?      Yes.      Where? 
Under  the  tnarket.      Did  any  thing  unusual  occur 
betweea  the  time  you  first  saw  Beubee  upon   tha 
landing  and   the  time  of  his  reaching   the   floor  of 
the  market  house  ?     Nothing  at  all.     Any  cries  nor 
pxclamati'ns?     N'o,  sir      From  nobody?    Nobody. 
Did  you  notice  any  excitement  in  the  crowd  at  all  ? 
Well,  when   the   lady  came  down   stairs  I  noticed 
thathr   neck   had   been  scratched  and   bruised; 
every  body  noticed  it  and   it  created  a  sort  of  ex- 
citement.    Did  that  e.xcitement  manifest  itself  by 
any  th'eats  of  violence  ?      No,   but  from  the  fact 
that  they  noticed  her  neck.      Then  we  have  got  to 
the  foot  of  the  stairs  and  the  floor  of  the  market, 
did  you  still  continue  to  hold  that  position  ?    Yes. 
fir.  I  had  my  eyes  on  him.     What  first  appeared 
then  to  draw  your  attention  ?       When   he   got  to 
the  edge  cf  the  east  arch  then  the  crowd  commenc- 
ed to  gather.     When  he  got  there  how  far  was  he 
from  you?     About   five   teet,  I   think,  I   can't  be 
certain.     What  occurred   there?      Well,  he  was 
demanded.     Who  demanded  him?     Tom.  Powers. 
Wbere  was  Powers  standing?    Right  on  thj  rear 
f'f  him.     So   that   Beebee  had  passed  him  ?    Yes. 
What  did  he  say  when  he  demanded  him  ?     He  said 
''give   him  up    to  me."    Well,  sir,  what  reply,  if 
any,  was  made  to  that?     Then  the  crowd  began  to 
rush  in.      What  next  occurred?       I   heard   Mr. 
Wemyss  halloing  to  the  crowd  and  to  Monk  to  go 
away,  and  about  that  time  I  heard  Sheriif  Hardie 
eryine  out  to  the  crowd  to  stand  back.     When  did 
that  occur;  how  far  did  the  prisoner  and  the  party 
in  charge  ot  him  get  at  that  time  ?  Ab-^ut  even  with 
the  small  eastern  arch,  going  down  Gillespie  street, 
on  the  eastei  n  side.     Oq  the  pavi-ment?     Yes   sir 
Whore  were  you  at  that  time,  haa  you  changed 
your  position  ?    I  had  moved  as  t  he  crowd  moved 
and  was  standing  on  the  pavement  outside,  about 
the  center  I  guess.     Where  did   that   throw   you 
•with  regard  to  that  eastern  arch  ?    I  don't  know, 
it  threw  me  about  three  feet  from  tinder  the  eas 
tern  arch.     Yes,  but  what  corner  of  the  main  eas- 
tern arch  ?    The  southern  corner  and  about  tliree 
feet  from  the  wall   of  the   market   house.     Well 
eir  at  that  time,  how  far  were  you  from  the  pris- 
oner Beebee?     About  five  feet  I  reckon.     What 
next  occurred  Mr.    Atkinson,  to   attract  your  at- 
tention ?      I  saw  Monk   cutting  with   a  knife  at 
Beebee.     Where  was   Monk  at  the   time  he  was 
doing  that?    In  the  crowd.  What  was  he  saying? 
Noththg  at  all,  but  he  was  cutting  at  him.     That 
•was  the  time  Mr.  Wemyss  was  halloing  "go  away 
Monk."     Well,  what   next  oecured  ?    The   next 
thing  was  the  shooting  of  Beebee.     Did  you  see 
anything  of  a  scuffle  or  an   attempt  to  wrest  him 
from  the  authorities  ;  or  did    you  see   anything 
looking  like  an  attempt  to  get  away  ?    Fiom  the 
•way  Monk  was  cutting  at  him,  I  suppose  he  was 
trying  to  keep  him   from  doing  it.     Never  mind 
suppositions.     What  did   yon  see  ?    W^ell,  I  saw 
him  getting  down,    or  shuflBing    about.     What 
time  was  he  shot  ?    Just  as   he   rose  up.     What 
l)oint  on  the  pavement  or  what  point  about  the 
market  house  had  he  reached  wiien  he  was  shot  ? 
About  the  center,   about  the  edge  of  the  small 
eastern  arch.     Which  edge,  the  upper  or  lower  ? 
The  southern    edge.     What   was  bis    position? 
About  two  feet  from  the  edge  of  the  pavement. 
Where  were  yoa  at    the    instant    he  was   shot? 
Standing  on  the  edge  of  the  pavement,  I  had 
moved  up  my  position.    How  far  then  from  Bee- 
bee?   About  four  feet.     Were  you  directly  to  his 
rear?    Yes,  directly.     Which    way    was    Beebee 
looking  at  that  time  ?  Well,  his  head  was  turned 
in  the  direction  of  Mr.  Whitehead's  corner  which 
Tnade  it  about  Bontb  west.    His  lace  was  tamed 


in  that  direction  ?    Yes,   sir.     Where    were  you 
looking?    Right  at  him.    Who  was  with    him? 
Sheriff  Hardie,    Wemj'ss    aud    other   policemen 
whom  I  have  forgotten.  Do  you  remember  where 
Sheriff  Hardie  was?    To  his  right.     And  bad  his 
hand  on  his  collar,  was  it  to  his  right  and  front  ? 
To  his  side,  about,  as  if  I  were  to  catch  a  man  so  : 
[placing  his  hand  on  the  collar  of  his  coat  at  the 
side.]     Where  was  Wemyss?    To   his    left  and 
rear ;  I  cannot  tell  very  well  how  he  was,  he  had 
hold  of  him,  I  know  that.     And  Hardie  had  hold 
of  him?    Yes.     W^ell  then   just  as  he  got  about 
straight  the  pistol  was  fired  ?    Not  quite  straight 
about  this  position:  [witness    here    sloped   his 
body  to  an  angle  of  about  sixty  degrees.]    Was 
there  more  than  one  pistol  fired  that  day  ?    There 
was  not.     Was  the  person  who  fired  that  pistol 
off  or  on  the   pavement,    what  was  his  position 
with  regard  to  Beebee,  to  his  side,  front,    right, 
left,  rear  or  where  ?    A  little  to  his  rear  and  left. 
How  far  off  from  you  was  the  man  who  fired  that 
pistol  ?    About  five  feet.    WMiat  position   did  he 
occupy  with    regard  to  you?    To  my  left    and 
front.     Did  you  see  the    pistol  drawn  ?    No,  sir. 
Did  you  see  it  presented  ?    Yes.    Did  you  see  it 
fired?    I  did.     Who  fired  it?    Samuel   A.   Phil- 
lips,    lie  was  standing  where  you  have  described 
him?    Yes.    You  saw  him  present  it.     Yes.  And 
you  saw  him  fire  it  ?    Yes.  And  that  was  the  only 
pistol  fired  on  that  occasion?    Not  a  doubt  of  it. 
You  have  no  doubt  about  it?    Not  at  all.     That 
Samuel  A.  Phillips  shot  the  negro,  and  nobody 
else  ?      Yes,  sir,   there's  no    dotibt    about  that. 
What  did  he  do  after  that  ?    1  turned  off,  he  held 
the  pistol  up  while  you  could  count  five,  then  he 
turned  off.     He  presented  the  pistol,  held  it  up, 
fired  it,  and  returned  it  to  his   breast,  and  then 
you  left?    Yes,  sir.    He  made  no  remark?  None 
at  all.     And  you   saw  the  smoke,  and  the   flash, 
and  heard  the  report?     Yes,  sir.    Yon  saw  the 
smoke  from  the  muzzle   of  the   pistol,  and  from 
that  place  only  ?    Yes,  sir.     Do  you  know  which 
way  Pliillips  went  after  lie  fired  that  pistol?      I 
do  not.     He  then  turned  off   you  say  ?     I  don't 
know,  I  turned  off.     Where  did  you  go  then  ?    I 
went  down  the  street   about  my   business.     Did 
you  see  anything  more  ot  Captain  Tolar  that  day? 
is'o,  sir.     Or  of  Phillips?     No,  I  don't  recollect. 
How  long  has  it  been,  or  when  was  it,  that  you 
first  informed  anybody   under  the   Heav<  ns  that 
Samuel  A.  Phillips  fired   that  pistol?    You  are 
the  man,  sir;  I  was  up  in  my  shop  and  heard  To- 
lar was  to  be  tried  for  it,  and  my  conscience  was 
disturbing  me    about  it,  and   I    heard  that  you 
were  the  counsel  for  the  accused,  and  I  went  up 
to  your  office  and  told  you  of  it.    Where  did  you 
tell  me  of  this  ?    In  the  back  room  of  your  office. 
Did  you  find  me  sitting  there?    No,  sir.     Where 
did  you  find  me  sitting?    In   the   front  room  at 
your  window  talking  to  Mr.  IloUings worth.  Was 
it  at  your  request  that  I  went  into  the  back  room? 
Yes,  sir.      And  you  told   me,  then  and  there, 
knowing  that   I  was   counsel  for  the   accused? 
Yes,  sir.     And  did  you  tell  me  that  Tolar  wa-  an 
innocent  man,  and  that  Phillips  shot  the  negro? 
I  didn't  tell  you  that  Phillips  shot  him.       What 
did  you  tell  me  ?    That  it  was  a  particular  friend 
of  Mr.  Massey  before  the  war,  that  fired  that  pis- 
tol ;  I  have,  however,  told  you  since  of  it. 
Cross-examined  by  Counsel  for  prosecution: 
Mr.  Atkinson,  just  after  that   pistol  fired,  did 
you  hear  anybody  in  the  crowd  inquire  who  had 
done  it  ?     No,  sir.      No  exclamation  nor  cry  at 
all?    No,  sir.    You  didn't  hear  anyljody  say  that 
Captain  Tolar  had  done  it,  had  shot  the  negro, 
before  you  left?    Nc,  sir.     Nothing  of  that  sort ; 
do  you  live  with  McKeethan  ?  I  work  with  him. 
Does  Tom  Powers  work  there  too?    He  does. 
Did  you  ever  t<ll  bim  about  this  business?     I 
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Tiever  did.  Did  jou  tell  this  to  Mr.  Fuller  be- 
fore Torn  Powers  was  arrested?  Yes,  sir.  Did 
jyou  know  that  a  coroner's  iiKiuest  was  going  on 
the  day  after  tbe  ncyro  was  killed  for  the  i)ur- 
pose  of  ascertainiii;^;  wlio  had  kilk-d  tlie  inanl''  I 
knew  tliat  Mr.  Blake  Imd  been  summoned  that 
cveninj,;  there  by  Mr.  Ilardie,  who  was  coroner 
for  the  jury.  You  didn't  know  that  there  was 
any  trial  by  a  coroner  V  Only  what  I  heard.  You 
never  heard  at  the  time  that  there  was  an  exami- 
nation fj;oin(j  ou  by  the  proper  authorities  as  to 
■who  had  killed  this  negro  'i  Oh  !  I  heard  that 
there  was  a  trial.  Vou  did  hear  of  it  ?  I  did. 
You  didn't  feel  it  your  duty  to  give  any  informa- 
tion at  that  time?  No,  sir.  And  the  flrst  you 
•communicated  of  tbe  matter  was  to  Mr.  Fuller  V 
Yes,  sir.  How  long  after  the  transaction,  the 
man  was  murdered  about  the  11th  Februarj',  and 
the  communication  to  3Ir.  Fuller  was  about  when? 
About  1st  July  I  reckon,  I  don't  recollect  exactly. 
How  long  was  it  belorc  you  were  summoned  ? 
I  got  my  subpoena  on  ".ilst  July  to  report  here 
onthe2oth.  Was  it  before  that,  you  told  Mr. 
Fuller?  Yes,  sir.  I'.efore  that?  Yes.  Ilow 
long,  can  you  remember,  before  ?  I  guess  about 
two  weeks.  Had  Sam  Phillips  been  arrested  by 
the  time  you  received  your  summons?  He  had 
been.  Do  you  remember  how  long  before?  i 
am  not  positive,  1  ran't  recollect.  Had  you 
heard  any  thing  of  Sa)ii  Phillips  turning  State's 
-evidence  before  that  ?  Oh!  no,  I  had  got  up  here 
before  he  done  it.  You  had  got  up  here  and  been 
examined  for  the  defense  before  Sara  Phillips  be- 
came State's  evidence?  Yes,  sir.  Did  you  ex- 
pect to  testify  ;  knowing  that  Phillips  was  to  be 
on  trial,  and  the  Counsel  was  aware  of  wliat  your 
testimon}*  would  be,  from  what  you  had  told  him 
before?  Yes,  sir.  Do  you  think  you  are  bound 
"by  the  oath  you  have  taken  belore  this  Commis- 
sion? I  do.  Do  you  believe  it  to  be  perjury  to 
tell  a  falsehood  here  ?  Undoubtedly  I  do.  You 
do  not  thiuk  that  because  this  is  a  Military  Court, 
it  would  not  be  perjury  to  tell  a  falsehood  ?  No, 
sir.  Have  you  ever  told  any  such  idea  to  any 
body  ?  No,  nothing  of  the  kind  ever  crossed  niy 
mind.  You  never  said  anything  of  that  character 
to  one  Reverend  Mr.  Pepper.  No,  sir.,  don't 
know  him.  Have  you  ever  met,  since  you  have 
"been  here,  with  a  man  vrho  was  Chaplain  to  some 
regiment  in  the  United  States  army,  and  talked 
with  him  in  anything  like  that  way  ?  No,  sir, 
never.  Have  you,  Mr.  Atkinson,  borrowed  any 
money  from  Thomas  Lutterloh  since  you  have 
loeenhere?  1  did,  six  dollars,  which  he  offered 
to  me  himself  Has  any  body  ofifercd  you  any 
more  money  ?  Nobody.  Have  you  drawn  a 
draft  on  him  for  further  supplies  ?  I  wrote  him 
to  send  me  some  money,  he  told  me  if  I  wanted 
any  to  write  him.  And  you  have  written  him, 
you  have  drawn  on  him  for  fifty  dollars,  have  you 
not?  No,  sir.  Just  simply  wrote  him  a  letter, 
didn't  you  ask  Jim  Nixon  to  assist  you  to  draw  a 
draft  for  fifty  dollars  on  Mr.  Lutterloh?  It  wasn't 
fifty  dollars.  What  was  the  amount?  Twenty 
five  dollars.  That  draft  was  drawn  ?  Yes.  Did 
Mr.  Lutterloh  ever  lend  you  any  money  before 
that,  before  this  trial  ?  No,  sir.  Have  you  had 
any  olTers  of  pecuniary  assistance  since  this  trial 
began  ?  I  don't  understand  what  you  mean. 
Has  anybody  in  Fayetteville  offered  to  lend  you 
money  since  this  trial  commenced,  have  you  had 
no  oflfers  of  this  kind?  No,  sir.  Did  you  not 
state,  in  the  presence  of  several  persons,  that  you 
could  have  brought  two  hundred  dollars  or  niore 
up  with  you,  wjieu  you  went  home  last  time? 
Don't  recollect  anything  of  the  kind.  And  the 
only  supplies  you  have  had  are  those  you  drew 
frojQi  Mr.  I<utterloh  ?  Yes,  but  General  Avery 
^ave  ice  £ome   pT^r^*    Yes,  yes,  I  don't  mean 


that,  did  Mr.  Lutterloh  owe  anything  to  yon 
ever?  Not  a  cent.  When  you  went  to  the  mar- 
ket house  the  tir.^t  day,  you  say  Archy  had  been 
there?  No,  I  went  there  before  Arcliy  got  up 
there.  How  long  had  you  been  there  bclore 
Archy  got  there  ?  I  supjiose  about  some  fifteen 
minutes.  Were  you  standing  facing  the  east  arch, 
as  he  came  up?  No,  outside  on  the  pavement 
then.  He  passed  you  and  went  upstairs?  Yes, 
sir.  Then  you  came  intide?  Yes.  And  you  re- 
mained, I  believe  about  ten  minutes  ?  Yes,  about 
that  time.  Did  you  see  any  persons  there  that 
you  knew,  any  of  the  prisoners  at  the  bar  ?  No, 
sir,  not  at  that  time.  Did  you  see  Mr.  Lutterloh 
or  Mr.  Lcggett  or  E.  P.  Powers  at  that  time?, 
I  saw  Mr.  Lcggett,  but  not  at  that  time.  Did  you. 
see  Sam  Hall  or  Henry  Sykes  or  John  Maultsby 
at  that  time?  No,  not  at  that  time.  Did  yoUf 
see  Sam  Phillips  then  ?  I  don't  recollect.  You 
say  yon  staid  there  about  fifteen  minutes,  were 
youstill  or  walking  round  ?  Just  walking  round,  I 
didn't  scat  myself  anywhere.  You  thcu  went  to 
Mr.  Clark's  store,  how  far  is  that  from  the  mar- 
ket house?  About  fifty  yards.  How  long  did 
you  stop  there  ?  About  fifteen  minutes,  I  think. 
And  then  you  returned  ?  Yes,  sir.  What  was 
your  business  at  Clark's  store?  Well,  I  just 
walked  down  tliere,  seeing  as  I  knowcd  him. 
Did  you  walk  alone  ?  Yes,  sir.  Did  you  walk 
back  alone  ?  Yes.  Did  you  meet  any  one  at 
Clark's  store?  I  don't  recollect  seeing  anybody. 
What  was  your  business  at  the  market  house 
that  day?  'Well,  I  had  been  working  pretty 
hard  the  fore  part  of  the  day.  What  was  your 
•object  in  leaving  your  work  and  going  to  the  mark- 
et house  ?  Well,  I  went  to  dinner  at  one  o'clock, 
came  back,  and  made  a  remark  to  the  men  1  was 
working  with,  that  seeing  as  the  trial  was  going 
ou,  I  would  go  up  and  hear  it.  When  did  you 
first  hear  that  an  outrage  had  been  attempted? 
About  two  o'clock.  \''ou  didn't  hear  it  Sunday 
morning?  No.  What  sort  of  store  does  Clark 
keep — what  does  he  sell  ?  In  the  back  end  a 
bar  room.  What  does  hi"  do  in  the  front  ?  Noth- 
ing, that  I  ever  saw.  Was  it  a  grocery  store? 
Not  at  that  fin^.e.  Was  it  just  a  drinking  shop? 
Yes,  only  that.  Did  youtakeany  thing  todrink? 
No,  sir.  Had  you  anything  todrink  that  day? 
I  had  not.  When  you  went  back  you  say  you 
staid  from  twenty  minutes  to  half  an  hour  alter 
Mrs.  and  Miss  Massey  came  down  ?  Yes,  sir. 
Then  you  went  to  the  northwest  corner ;  oh  ! 
there  are  two  northern  corners,  which  was  it  you 
went  to,  the  north-east  or  north-west  ?  Well, 
the  the  one  to  the  north,  the  extreme  northern 
corner.  Do  you  mean  the  northwest  corner? 
Yes.  At  that  time  you  saw  Tolar?  I  saw  him  as 
he  came  through.  You  went  in  at  which  end  ? 
I  didn't  go  in  at  the  end  coming  up  but  walked 
right  round  it.  But  after  you  had  been  to  Clark's, 
did  you  go  on  in  at  the  east  end  of  the  market 
house?  No,  sir,  I  went  right  up  to  the  side  of 
the  market  house  as  you  go  in  from  the  street, 
on  the  pavement.  Vv'hieh  arch  did  you  go  in  at  ? 
The  western  arch.  And  it  was  after  you  came  in 
you  saw  Tolar?  Yes.  On  your  risrht  as  you 
moved  towards  the  east?  Yes,  That  is  his 
usual  place  of  business?  Yes,  sir.  That  is  the 
first  and  last  time  you  saw  them  that  day  ? 
Yes,  sir.  Did  you  notice  whether  he  had 
any  weapon  ?  No  Did  you  know  that  t  e  bad  ? 
No.  Or  t'lat  he  was  in  the  habit  of  wfaiint'  n 
weapon?  No,  f-ir.  Did  you  fver  see  him  wear  ont? 
\i  ver.  Ever  hear  him  say  he  wore  on'^  ?  N  •'  ■  r 
Was  he  talking  ^.^^  some  one  or  standing  alon.  ? 
He  w,iS  talking  to  some  one  but  I  can't  recolleot 
who.  Then  you  walk--d  ofiF  to  the  esst  ?  Yes.  f  ii 
You  then  remained  tolerably  stationary  until  Miss 
MaES''T  and  her  mother  canie  doirs  stairs  ?     Yes 
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air.  When  Jliss  Massey  and  her  anther  caui'* 
down  stairs,  how  Tir  were  jou  froic  the  eastern 
arch  of  the  market  house?  I  wa?  staodinff  ahoat 
three  feet  from  the  corner.  They  had  passed  right 
in  front  of  vou  ;  where  were  you  stanaing?  In 
the  main  aisle.  How  far  from  the  eastern  arch  ? 
About  three  steps  or  so.  Eijjht  or  nine  feet  then  ? 
I  don't  know,  it  was  not  very  far,  I  can't  be  posi- 
tive; I  don't  recollect  exactly  the  di.«tance.  Was 
it  at  the  east  end  of  Becky  Ben's  stall,  in  front  of 
you  or  behind  ?  In  front.  It  reached  further 
east  than  vou  ?  Yes.  ^  ou  were  as  far  back  as 
the  west  end  o''  that  bench  ?  Xo,  near  the  east 
end.  When  Miss  and  Mrs  Massey  came  down 
stairs,  and  you  saw  Bond  come  down  with  them 
and  go  to  the  carriage  ?  Yes,  sir.  You  saw  those 
persons  pass  out  to  the  carriage,  and  I  understood 
yon  to  say  that  you  saw  Tom  Powers  and  David 
"Cashwell  go  up  and  speak  to  the  ladies  at  the  car- 
riage? Yes,  nir.  Did  you  fee  what  became  of 
Bond  after  he  left  the  carriage?  No,  I  don't  rec- 
ollect You  didn't  see  him  after  hewuntbac?to 
the  house?  So.  You  didn't  see  Tolar  go  into  the 
carriage?  No,  I  never  saw  him  at  all.  Did  you 
see  Robert  Mitchell  go  to  the  carriage  ?  No,  sir. 
Phillemon  Taylor?  No.  Or  .John  Maultsby  ?  No. 
The  only  persons  you  saw  go  to  the  carriage  were 
David  Cashwell  and  Tom  Powers?  Ye?,  except 
Mr.  Bond  Did  you  see  what  became  of  Tom  Piw- 
ers  after  he  came  back  ?  I  doa't  recollect.  Do 
you  tlitnk  he  eame  back  from  the  carriage?  Yes, 
he  did.  The  next  time  you  remember  seeing  him 
however,  he  was  within  the  market  bouse;  you 
don't  remember  seeing  him  come  bafk,  do  yon  V 
No.  Was  that  yung  lady  weeping  as  she  passe  i 
from  the  court.'  Yes,  sir,  she  had  a  handkerchief 
to  her  face.  Was  her  veil  over  her  face?  No. 
Did  she  have  a  veil  ?  I  didn't  s  e  any.  She  was 
using  a  handkerchief  was  she.^  Yes.  Did  she 
bare  Mr.  Bond's  arm?  I  don't  recollect.  Then 
you  think  she  was  moving  along  and  weeping, 
where  did  you  see  the  marks  ?  Around  her  neck 
Around  in  front?  Yes,  she  looked  red  and  black. 
Did  she  have  a  cloak  on  ?  No,  sir.  Was  it  a  co id 
day  or  warm  ;  it  was  in  February,  did  she  have  no 
cloak  on  ?  If  she  did  have,  I  don't  remember. 
You  saw  her  neck  you  are  quite  sure?  lam. 
Didn't  she  hare  a  wrapper  nor  shawl  on  her  neck 
at  that  season  of  the  year  ?  No,  not  that  1  recol- 
lect. You  could  see  her  ne^'k  ?  Yes.  You  say 
others  saw  her  neck  also,  how  do  you  know  that  ? 
I  don't  know,  I  suppose  they  did,  everybody  was 
looking.  Well,  T  thought  you  were  going  too  far. 
did  you  hear  any  exclamation  like  ''  how  horribly 
she's  been  treated,"  or  anything  of  that  sort,  or 
do  you  simply  conclude  that  others  saw  it  because 
you  dirt?  I  don't  recollect  anything  about  that, 
ana  1  don't  want  to  say  anything  unless  I  saw  it 
imyself.  You  didn't  hear  any  body  cry  out  that 
they  had  seen  it  ?  No,  sir.  No  outcry,  no  ex- 
pression of  excitement  ?  No,  not  at  that  time.  I 
understood  you  to  say  that  the  excitement  you  saw 
occurred  at  that  time  ?  Well,  everybody'  seemed 
to  be —  AVell,  sir,  if  there  was  no  outcry  you  have 
no  reason  to  suppose  that  because  you  saw  it,  others 
did  also?  Well  the  people  were  gathering  round. 
But  yon  have  as  I  understand  it,  conveyed  the 
impression  cleariy  that  when  this  lady's  neck  was 
seen,  it  was  seen  by  the  crowd  and  it  created 
some  excitement  ?  Yes,  but  the  excitement  I 
mean  is  the  crowct  getting  up  round.  Did  you  \ 
see  any  movement  ol  the'teatures,  any  pallor  of  i 
tiic  face,  any  setting  of  the  lip?  No,  sir.  Oh,  i 
the  only  marks  of  excitement  consisted  on  the 
olosinf  up  of  the  crowd  after  these  ladies  had 
gone  into  the  carriage;  who  was  with  them.' 
Siieriflf  Hardie  and  Mr.  Wemyss.  Were  there 
other*  whom  you  cannot  name  ?  I  cannot  speak 
e*rtain)y.    But  you  rcraembcr  that  Hardie  and 


Wemyss  were  there;  was  there  any  interruption 
to  Arehy  coming  down  stairs  ?  Noue  at  all.  As 
As  he  came  down  stairs  did  the  crowd  go  there 
towards  the  steps  ;  was  there  any  rush  or  crowd- 
ding  towards  the  steps  any  nearer  than  before  ? 
No  further  thau  to  where  the  hall  comes  round  ; 
about  the  st.;ps.  Was  there  any  movements  in 
the  crowd  that  you  perceived,  or  can  testify  to,  as 
Arehy  came  in  sight?  Well,  when  heeauiedorta 
they  all  gathered  round  him.  They  did  when  he 
got  to  the  foot  of  the  steps,  but  there  was  no 
movement  until  then  ?  No.  It  stayed  perlectly 
stationary  until  he  got  to  the  foot  of  the  steps, 
you  saw  no  disturbance  ?  Noue  at  all.  You 
were  standing  then  within  three  or  four  feet  ot 
where  Archie  went  out  of  the  market  house?  I 
suppose  that  was  it — I  can't  remember  exactly. 
He  passed  lull  in  your  view  as  he  went  out? 
Yes.  And  you  were  within  a  few  feet  of  him ; 
were  you  within  a  few  f-^et  of  him  when  Tom 
Powers  grasped  him  ?  I  can't  tell  exactly.  Were 
you  within  a  few  feet  of  Arehy  when  Powers  laid 
his  hand  on  him?  Four  or  five  feet.  Were  you 
nearer  Arehy  than  Powers?  Nearer  to  Arehy. 
Were  you  facing  east  V  No,  I  baa  my  face  to  the 
south.  Your  lelt  hand  was  east  and  yon  were 
facing  Arehy,  then  he  hadn't  tnnaed  to  go  out  of 
the  arch  ?  Oh  yes,  when  he  came  down  stairs  I 
was  looking  at  him — I  cannot  tell  precisely  the 
position  I  was  standing  in.  But  I  want  to  know 
precisely  the  point  ue  was  at  when  Tom  Powers 
grasped  him  ?  lie  was  in  the  main  eastern  arch. 
Where  were  you  at  that  time?  To  the  lelt  of 
Powers,  two  or  three  feet  from  liim.  How  far 
were  you  from  the  arch;  which  waj'  was  your 
face  ?  "  It  was  turned  about  half  round.  Yes,  but 
I  am  talking  about  the  place  Arehy  was  standing- 
on,  when  Tom  Powers  laid  his  hand  upon  him? 
I  have  told  you  he  was  in  the  corner  Where 
was  Arehy  ;  was  he  inside  the  arch  when  Powers 
put  his  hand  on  him  ?  He  was  just  about  even 
with  the  arch,  going  out.  He  was  facing  north? 
I  cannot  tell,  the  offcers  hr.d  him,  he  was  moving^ 
round  to  the  right.  Now,  how  thick  are  the 
walls?  About  eighteen  inches  I  think  Had 
AiThy  turned  in  that  way  before  he  turned  out 
that  way?  Yes  he  was  standing  about  the  edge 
ot  the  arch  at  the  time  Tom  Powers  put  his  hand 
on  him,  Which  hand  did  Powers  grasp  him 
with  ?  With  his  left,  I  think.  Did  you  see  his 
right  hand  ?  No.  You  didn't  see  a  knife  in  his 
right  hand  ?  No,  no  weapons  at  all.  What  did 
he  say  ?  He  said  "give  him  to  me."  Where 
were  you  standing?  Well,  to  the  left  of  them  as 
I  have  told  you  before.  Well,  but  I  cannot 
understand  you  to  save  my  soul ;  have  you 
ever  seen  this  plot  of  the  market  house ; 
(showing  a  diagram  to  the  witness)  ?  No» 
never  in  my  life,  Arehy  was  standing  where  ? 
Just  about  where  that  shading  is,  (p.)inting  to  a 
spot  on  the  diagram,  representing  the  south  edee 
of  the  main  arch.)  He  was  standing  in  theareh 
then?  On  the  edge  of  it.  Was  the  arch  over  hi* 
head  ?  Well,  he  had  just  moved  at  the  time;  if  it 
had  been  raining  the  rain  would  have  come  upon 
him.  "Where  was  Tom?  Kight  behind  him. 
Where  were  you?  Outside  the  market  bouse. 
Yi>u  were  outside  the  market  house  when  Tom. 
Powers  put  his  hand  upon  Beebee  ?  Yes,  sir. 
You  were  on  the  pavement  asd  Tom.  was  outside 
the  market  house?  Yes,  he  was  just  where  I've 
told  you.  1  understand  you  to  say  that  Arehy  had 
just  passed  out  of  the  arch,  so  that  the  rain  would 
have  dropped  on  him  if  it  had  fallen  ?  Yes,  sir. 
And  that  Tom.  Powers  was  right  behind  him? 
He  wa^  a  little  to  his  left,  I  think,  or  so,  I  cannot 
be  positive.  Where  from  you,  where  from  Arehy  ? 
I  was  a  little  to  the  left.  How  far  from  Arehy  ? 
About  five  or  six  fett.      Was  there  any  bodj  be- 


CONTESED   AT   KALEIOD,   KORTH   CA.ROLIXA. 


21 » 


tween  jou  and  Arch r  ?       Yes,  sir.       Who?      ^he! 

Solicemen.       Wer«  you   irviutr   t^i  get  to  A'-chy  ?  ' 
o,  sir.     You  had   made  no   aji^  (:■  mtrni  with  nny  I 
boay  ?      No,  sir.      Y   u   know  rorhiifr  nt  t<UL'b  -nl 
afrreement  or  combination    for  tb«   ki  ling:   "•  'hi- 
nepro?      No,  sir,  I  do  n  t.       bo    vou  knovr  that  1 
Sam    Phillips  or  a  m>body  elue  was  concf-tned  in! 
such  a  combination  ?    I  don't  ;  positively  I  d"  not 
Then    you  wt^rt-  a  li'tle  distance  Irom  tb'-   ea.^ti'rn 
end   of   the   arch    when    this  gr.ib  was    inadt;    bv  | 
Powers,  and  he  ta'd — what  ?       '  Give  him  to  m  •  " 
Did   he   sny  it   in  a  iiild  tune  or  decidedly?     i)  ■■ 
cidedly.     In  a  coiumindiojj  tone  ?     Ye3      N"W    I 
want  to   know  if  you    understo  d   it  a    a   po»itiv- 
demand  f.ir  that  prisoner  V     I  did.     What  ws  th- 
sheriff's    reply?     The  reply   tVoin  the   she;  iff  vv:i.- 
"  he    ii  under  me,  sir."    or    goro   thu  g    lik-    ihat 
Do  you  recoilt  ct   Sh  riff  Hard  e''  t  lii  p  Moi,k  t  ■ 
tjo  away  ?    I 'lon't  n-i  oil  cr.     .Now.  I  want  to  kn  •«■, 
before  Sheriff  hardi-  hud   g  i    nd   of    Poweia,  it 
Monk  W4<  up'in  him  ?     Yes.      These  thin^x  occur- 
red slmosi  atone  time,  th  n?     Y-s   sir      You  saw 
U  'Ilk  h->Te  a  koife,  at  dstiike  <it  him  with  it  then  and 
there?     Yes   sii.     bid  ycu  see    \lot,k     irike  him 
with    t  at    knife  more  t  an  once?      I   don't  know 
whether   he  struck  him  or  not.       Well,  he   struck 
any  w.iy,  was  it  once  or  twice?     Twi  e.  1    reckon. 
Was  that   he  only  tune    vou  saw  Mor.k  strike  him. 
or  »ti  ike  at  him,  with  iknie?     That  was  th'- onh 
time.   Well,  when  wa.*  th;' next  rime  you  saw  Monk? 
Well,  after  the   sliootinjj:.     Did  you    see  Monk 
make  any  effort   with  the  knife,  e.xcept   at  that 
time,  before  he   was  shot  ?    Not   before   he  was 
shot.     He  hadn't  got   down   as  far  as  that  little 
arch  at  that  time  then  ?     No,  sir,  it  was  just  as  he  ' 
got  out  of  the  market  house.     How  long  between  I 
the  time  that  Archy  got  out  of  the  arch  and   the 
time  that  he  was  killed  ?    No  time,  I  suppose  a  } 
minute?    Do  you  think  it  was  a  minute  ?    I  de- 1 
clare  I  don't  know.     Did   things   go   on  in   very  I 
rapid  succession  ?    Yes,  sir.     \Vas  there  any  stir  ? 
Only  that  the  crowd  around  were   tryinsr  to  see.  ' 
Yoii  heard  no  outcry  in   the  crowd  ?    No.     You  I 
beard  the  sheriff  telling  them   to  bold  back  and 
telling  the  men    to  use   their   clubs?    He  might 
have  done  that,  hut   I  didn't  hear;  .Mr.    Wemyss  I 
was  using  his.     Did  you  see   a  knife  fall  out   of  J 
Monk's  baud?    No,   sir.     Or   out   of  anybody's  i 
baud?    No,  you  could  not  have  heard  the  drop  I 
of  a  knite  in  such  a  place.    Weil,  some  people  have  j 
diflerent  opinion  about  that.     Well,  I  never  heard 
it.    Was   there  a  great   noise  at  the  time?    No, 
nothing  to  make  a  man  notice,  more  than  that  you 
could  not  hear  anything  for  the  policemen  were 
hollering  at  them  to  hold  back.     Did  they  seem 
to  be  e.Kcrting  themselves  to  keep  off  the  crowd? 
Yes,  sir.     Was    the    crowd   pressing    on  them? 
I  don't  know,  sir,  I  cau't  say    whether  they  were 
doing  that  or  not.      You  say  \ou  saw  the  police 
strike?     I  ^aw  Mr.  Wemyss  several   times  knock- 
ing.    Was  he   the  only  one?    There   might  have 
been  another,   but  I  can't  swear  to  anybody  else. 
What  was  he  doing  it  for  ?      He  was  telling   Monk 
to  keep  back.     Did  you  see  any  other  clubs  used  ? 
I  don't  recollect.     Did  you  see  any  pressure  of  the 
crowd  at  all  towards  the  prisoner  ?  No,  they  gath- 
ered round  as  if  to  see.      You  were  in  the  crowd  ? 
I  was  standing  tiere  in   the  crowd.     How — close 
to  the  prisoner  all  the  time  ?     I  moved  along  as  he 
did.     You  were  right  in  the  midst  then,  were  you 
not?    Yes,  sir.    Were  you  not  hustled  about  a 
good  deal  ?    Well,   I  was  moved   round  a  little. 
Were  you  not  inconvenienced?    Not  particularly. 
You  didn't  expect   any   violence  then?     No,  sir, 
had  no  idea  of  it.    Not  at   that  time  ?    No,  sir. 
Then,   after  this  thing   occurred   about  the  man 
Monk  and  the  knife ;  Tom  Powers  was  standing  at 
the  door  of  the  large  eastern  arch  as   Beebee  came 
eut '    I  can't  be  potitire;  if  he  w««  not  standing 


there  he  wis  somewhere  about  th're.  Vow  do  i 
uc'ter  ta'Ml  vou  to  say  that  from  the  time  Arohy 
Bee'-ee  go'  to  th-  foot  of  fh-  tep.s.  un  il  h-  cut 
oufcirte  the  arch  no  d   liioii.stration  wa^  inaiie?  N'*. 

SM-.  just  a.S  he  gi,»  liU',   Po^elfl  Hnd      Monk   <•  8'Je    •tt 

him,oneaftei  thf  other  Had  Ti>m  let  go  ol  him 
wh-n  Mor.k  'eade  ^t  •m?  I  'lon't  kno»-.  Dift 
you  -«e  i'oin  P  weis  put  hii  hand  on  him?  I  s*w 
him  throw  hi-  bund  th^t  wav — 

(Witnes-  here  thi-ew  his  hand   up  and  out  from 
him  ts  if  n  acf.ing  ovei  a  ciwd  J 

Did  you  see  it  Come  back?  No.  sir.  When 
Powers  rut  hi.  hand  out  th  it  way  did  vriu  see 
Sheiiff  H;i'die  seiz-him  by  thewii^'t?  No  sir. 
You  di  n'f  ki  •  w  whether  il.at  hand  was  on  A  chj 
or  not.  wh'-n  M  nk  umde  his  -ssau  t  and  cjiine.  r- 
■va'd  with  the  kni'-?  1  do  nor.  Ha^  8'ieiiff 
Hardie  cease'l  sueakin?  to  the  crow  I  when  vlniik 
made  hi.i  a  saul  ?  vVhy  he  wa>  talkirm  while  he 
pistol  was  fired.  Hanlie  wai  stil  'alkin/?  Y  s. 
And  while  he  w.is  thus  'a^kins,  it  was  'hat  his 
m'.n  .Monk  was  cutting?  Yes.  Tuen  fr.>m  the 
time  they  I  tt  the  >ir'h  until  the?  got  down  t')  the 
south  corner  of  the  lit  le  aicn.  you  never 
saw  any  assault  made  up  o  A:ch\  ?  I  did 
not.  I  uadeistaiid  ■  ou  to  siy  distinctly  hat 
the  only  time  you  saw  Monk  cuttin;;  a  this 
man.  except  aft-"'  he  wa-*  deao,  was.  just  a  ter 
Tom  Powers  put  his  hand  upon  him,  and  that 
Archy  was  there  just  at  the  outside  door?  Yes, 
sir,  he  wa.-*,  when  Tom  grabbed  him,  'twas  just 
like  that  [witness  here  gave  a  tillip  of  finger  and 
thumb.]  How  far  had  zVrcliy  g(<t  from  the  little 
arch  when  .Monk  struck  .it  him  witli  the  knife? 
From  the  little  arch— from  the  big  arch— I  can't 
tell.  Had  he  gone  a  step?  I  don't  know.  Had 
he  gone  two?  I  don't  know  exactly.  It  seems 
to  me  that  you  said  Tom  Powers  had  his  hand 
on  him  immediately  after  he  got  outside  the  arch, 
and  that  .Monk  attacked  him  immediately  al'tef 
Tom  Powers,  had  he  time  to  take  two  or  three 
steps  from  ihe  time  Powers  left  his  hand  off  un 
til  Monk  put  his  hand  on?  He  could  have  taken 
two  or  three  very  short  steps.  Then  I  under- 
stand you  to  siiy  in  your  e.^cimination-in-chief 
that  it  was  w  lile  Monk  was  making  at  him  with 
the  knife  that  the  negro  bent  over?  He  was 
dodging,  I  can't  tell  precisely.  It  was  just  after 
Tom  Powers  made  the  attack  upon  him.  Monk 
was  pitching  in  with  the  knife,  and  before  he 
raised  himself  fully  up  he  was  shot.  And  yon 
say  he  mast  hare  taken  two  or  three  short  steps? 
I  wont  be  positive  about  that.  Are  you  positive 
about  this,  that  the  negro  was  dodging  about 
while  the  knife  was  being  struck?  Yes.  And 
while  he  was  straightening  up  from  that  position, 
that  he  was  shot  ?  Yes,  sir.  And  you  say  he 
was  not  shot  until  he  got  at  the  south  side  of  the 
little  arch?  Yes,  sir.  And  about  two  feet  from 
the  edge  of  the  pavement  ?  Yes,  sir.  Did  you 
see  him  fall  down  at  all  ?  1  saw  him  fall  when  the 
pistol  fired  and  Sheriff  Hardie  was  with  him. 
Did  you  see  him  before  the  pistol  fired  ?  No, 
sir.  Did  you  say  Wemyss  on  his  left?  Yes,  sir, 
I  never  saw  him  fall  exactly,  never  saw  him  ou 
his  hands  and  knees,  I  lost  sight  ol  him  pretty 
well,  but  could  see  his  head  all  the  time.  Did 
you  ever  lose  sight  of  him  at  all,  and  you  swear 
you  never  saw  him  on  his  hands  and  knees  ?  I 
do  sir.  It  is  your  opinion  that  he  didn'tgodown 
on  his  hands  and  knees?  It  is.  Did  you  see 
any  of  the  officers  fall  with  him?  No,  sir.  Did 
you  see  them  helping  him  up?  I  don't  know,  I 
suppose  they  were  trying  to  keep  him  up.  Well, 
when  he  reached  this  point  you  say  Sam  Phillips 
presented  that  pistol  and  fired  ?  He  had  the  pis- 
tol in  his  hand.  Did  you  see  him  draw  it?  I 
never  saw  him  draw  it.  Did  you  see  him  cock  it  ? 
It  wag  already  cocked,  I  didn't  sec  him  draw  it, 
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nor  cock  it.  Did  you  see  him  fire  it  ?  I  did  see 
him  fire  it.  Did  lie  have  the  pistol  presented 
wlien  your  eye  eiuij;ht  it  ?  No,  sir,  it  was  alter  it 
lired.  When  you  saw  him  first  what  was  he  do- 
iii:j;  with  ity  He  had  fired  it  and  had  hronirht  it 
up.  You  didn't  see  Sam  P!i;Ili])S  until  tLie  pis^tol 
fired;  you  didn't  see  liim  draw  the  pistol  V  No, 
eir  Nor  coek  it  V  No.  Nor  present  it  ?  No. 
bid  you  see  him  fire  the  pistol  ?  I  did  sir.  Theu 
you  saw  him  in  the  very  act  of  firiuir  the  pistol, 
Vor  the  first  time, that  was  the  first  time  you  had 
seen  him  that  day  ?  Yes,  sir.  Did  you  see  him 
nourish  it  round  that  way  ?  No,  sir.  Did  you 
hear  him  say  "  the  U'  gvo  is  dead,  but  I  have  not 
done  it?"  No,  sir.  Y'ou  saw  the  pistol  in  his  hand 
trom  the  time  it  fired  until  he  put  it  back  in  his 
breast?  I  did.  Did  lie  make  such  a  remark  ? 
Not  that  I  heard.  Were  you  looking  at  him  ? 
Yes.  While  he  had  the  t^istol  in  his  hand  he 
made  no  such  remark  y  No,  sir.  And  you  swear 
it?  'do.  He  did  hold  up  the  pistol  ?  Ye^,  sir, 
while  you'd  say  one,  two,  three,  lour,  five  prt)ha- 
hly.  bid  you  see  him  take  the  cap  oflT?  No. 
Was  any  one  between  you  and  Sam  Phillips  when 
he  fired  ?  Yes,  two  or  three.  Were  they  white 
■or  colored?  I  can't  tell.  You  saw  him  however 
distinctly;  how  much  of  him;  from  his  head 
to  his  heels?  No,  about  to  here  (pointina;  to  his 
waist.)  About  to  the  middle  of  the  body  ;  about 
to  his  waist  ?  Yes,  sir.  Did  he  put  it  in  the  arm 
of  his  coat?    He  put  it  down  in   that  direction. 

[Witness  here  placed  his  hand  across  his  body 
and  under  his  cout  as  if  placing  something  in  its 
eidc  pocket,]  • 

He  didn't  jiut  it  into  the  arm  of  his  overcoat  ? 
I  am  not  positive,  well  he  put  it  just  as  I  tell  you 
iind  he  could  not  have  put  it  in  his  coat  sleeve,  if 
he  put  it  that  way  Did  you  ^ay  he  had  an  over- 
coat and  put  in  the  sleeve"  of  that  overcoat?  I 
am  not  positive  about  his  having  an  over  coat — 1 
■cant  describe  his  clothes.  But  one  Ihingyou  saw 
about  lii.m  was  the  pistol  ?  He  might'liave  had 
one  on  tor  all  I  kiiow.  Can  j'ou  say  what  sort  of 
liat  he  hat!  on  ?  No  I  cannot.  Can  you  tell  any 
thing  on  earth  about  him?  No:  but  "that  he  shot 
Archy  Beehec.  Do  you  know  the  color  of  his 
clothes  or  any  part  of  them  ?  No,  I  can't  recol- 
lect. Nothing  but  that  you  actually  did  see  him 
fire  it,  did  he  make  use  of  any  expression  ?  No. 
Did  you  say  that  pistol  was  cocked  when  it  was 
presented  ?  Y'es,  I  didn't  notice  the  cock  but  I 
saw  it  fire.  You  saw  the  flash  ?  Y'es.  Y'ou  saw 
the  smoke  ?  Y'es,  sir.  And  heard  the  report?  I 
did.  And  didn't  take  your  eyes  oft  him  all  that 
time?  No.  Did  you  "see  the  negro  tall?  Y'es. 
Did  you  go  to  the  negro?  No.  He  drew  the  pistol 
back  when?  After  the  nigger  fell.  You  say, 
jou  saw  the  negro  fail  before  you  saw  Sam  Phii- 
lips  draw  back  that  pistol?  As  he  drew  up  the 
pistol  the  nigger  fell.  Then  you  say,  Sam  Phil- 
lips returucd'the  pistol  and  turned  ott"?  Y'es,  sir. 
You  never  saw  Tolar  before  that  day  ?  I  never 
did.  When  was  the  first  time  you  saw  him  after 
that  day  ?  After  he  came  back"from  the  country. 
Did  you  tell  him  you  knew  anything  about  that"  ? 
No  sir.  Have  you  any  pecuniary  interest  in  this 
trial  ?  Not  a  bit.  Y'ou  have  no  enmity  or  ill 
will  against  Sam  Phillips  ?  Not  a  bit,  sir— I  nave 
more  dealings  with  him  than  with  Tolar.  Have 
you  talked  about  this  thing  since  vou  have  been 
here?  To  nobody  at  all.  None  at  all"?  Nobody  but 
ray  counsel— I  mean  Mr.  Fuller,  the  counsel 
for  the  accused.  Y'ou  have  not  talked  with 
anybody  else  about  this  business?  I  was  told 
not  to  do  so.  Y'es,  that's  what  I  supposed  ; 
were  you  ever  questioued  or  examined  about 
this  thing  by  any  one  ?  None  but  Mr.  Fuller. 
You  never  volunteered  any  information  to 
any  United  States   Army    ma'n  about  this  bue- 


iness  in  any  shape  or  way  ?  No,  sir.  You 
say  you  have  not  talked  about  this  matter,  you 
haven't  even  said  that  you  did  not  know  any- 
thing about  it?  No,  sir,  I  haven't  taUed  to 
anybody  about  what  1  knew  about  it.  Hvive  you 
not  said  to  an  olHeer  ol  the  United  State-  army, 
named  Pepper  in  this  city,  since  you  came  here, 
that  you  didn't  know  who  sliot  the  negro? 
No,  sir.  Nothing  of  that  sort  ?  No,  I  have  been 
asked  several  times  by  people  what  I  knew  of  it, 
and  I  have  told  them  I  didn't  know  anything 
of  it,  and  didn't  know  whether  he  was  the  person 
or  not,  and  that  when  I  got  on  the  stand,  I 
would  tell  all  I  knew  of  it,  and  not  till  then. 
This  man  I  speak  of,  speaks  of  a  conversation  of 
an  hour  or  an  hour  and  a  half?  I  don't  know 
anything  about  them.  Have  you  not  expressed 
to  this  officer  that  this  Court  had  no  right  to  trj' 
thisofTeuce?  I  n€ver  made  u.-e  of  such  an  ex- 
pression, sir,  I  never  thought  of  such  a  thing. 
And  you  now  swear,  knowing  what  the  conse- 
quences may  be  to  Sam  Phitlips  and  others  in 
presence  of  Almighty  God,  who  knows  your 
heart  and  conscience  this  day.  as  none  ot  us  can 
know,  that  Sam  Phillips  fired  that  shot,  and  you 
are  as  confident  of  that  as  you  are  of  j^ourown 
existeuce?  \es.  And  you  have  no  doubt  ot  it, 
wlialever?  No.  Aud  never  had  since  the  time 
it  occurred  ?  No.  Why  didn't  you  speak  of 
it  before?  Well,  it  was  not  my  business. 
Was  that  your  reason  ?  Yes,  sir.  It"  you  saw  a 
murder  committed  in  the  streets  of  Fayettcville, 
do  you  think  it  is  your  business  to  say  nothing 
about  it  ?  Well,  but  I  did  say  something  about 
it.  Y'es,  but  not  for  some  months  after  it  oc- 
curred ?  No,  to  nobody  except  my  wile.  Now 
do  you  think  i  you'd  seen  it,  it  would  be  no  part 
of  your  duty  togiveinlormation  ol  it  ?  Well  but 
I  have.  Y'es,  but  you  kept  it  for  three  or  four 
months;  I  want  to  know,  it  you  were  the  solita- 
ry witness  of  a  murdei-  in  Fayettcville,  would  you 
conceal  it?  No,  I  would  report  it.  Wh.  did 
you  not  report  this?  Well,  becausi;!  didn't  have 
anything  to  do  with  it.  Well,  but  you  would 
have  had  nothing  to  do  with  it,  if  you  went  into 
the  street  and  sa"w  a  man  shoot  another,  was  your 
reason  because  it  was  a  white  man  that  shot  a 
negro  ?  No.  Did  you  not  feel  greatly  outraged 
that  a  negro  should  attempt  to  "commit  rape  on 
a  young  lady?  I  did,  but  the  law  should  take 
its  course.  Do  you  mean  to  say  this,  that  you 
saw  a  foul  crime  like  murder  committed  in  the 
streets  of  Fayettcville,  and  you  didn't  conceive  it 
your  dut}'  to  inform  anybody  about  it?  Well,  I 
cousider  I  did  my  duty  "when  I  went  to  Mr.  Ful- 
ler; I  am  close  confined  to  my  works  and  have  no 
time  to  spare  for  anything  else.  Was  your  con- 
science not  disturbing  you  before?  No,  it  all 
wore  oflf,  I  had  forgotten  all  about  it.  Until  M'r. 
Tolar  was  arrested?  Yes,  sir,  I  heard  so  many 
people  talking  about  it.  Did  you  know  that  the 
civil  authorities  were  investigating  the  matter? 
No.  I  understood  you  to  say  that'you  were  sum- 
moned while  Phillips  was  still  on  trial  ?  I  don't 
recollect  positively  about  that.  Well,  didn't  you 
get  here  before  Phillips  was  discharged  ?  Y'es, 
sir.  And  you  were  summoned  before  you  got 
here  ?  Y'es.  You  were  a  witness  in  this  case  at 
the  very  time  Phillips  was  on  trial  for  his  life  ? 
He  was  released,  I  think,  sir,  the  day  I  got  here. 
Yes,  you  were  summoned  on  the  2ist  to  appear 
onth"e25th?  I  got  hereon  the '24th.  Phillips 
was  released  after  you  got  here  ?  Yes,  sir.  At 
the  time  you  were  summoned  as  a  witness  on  the 
trial  for  his  life,  you  were  expecting  to  testily  ex- 
actly as  you  have"  done  now?  Y'es," I  did.  Even 
though  Phillips  were  on  his  trial  ?  Y'es,  sir,  the 
very  same  way. 
Py  Counsertor  accused ; 
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Mr.  Atkinson,  you  say  thcsubptcnawiis  served 
on  you  ill  this  casu  ou  tlie  ^Ist  July  '!  It  was,  I 
think,  sir.  Do  you  know  wlicn  tliat  subpiena 
"wa-i  issued,  sir?  I  liuvu  t'orj^ot,  my  nu'niory'&  not 
njood  any  liovv  about  it,  I  cin't  ruoollcct,  I  tliink 
my  subpoena  was  dated  Ilulciu;!!,  21:-it,  probably  ; 
I  know  I  was  ordered  to  report  bere  on  the  !i.5tli, 
and  I  got  lierc  on  tlic  ;2Uli.  Do  you  know  i(  Phil- 
lips had  left  Fayettevillc  by  the  time  the  subpo;- 
na  was  served  upon  youV  Yes,  lu^  had  come 
away.  You  told  your  wife  about  it  the  day  it 
occurred?  That  nii;ht  I  think,  sir.  Aiul  you 
kept  it  to  yourself  alter  that  time  because  it  was 
no  business  of  yours  as  you  could  sec,  until  you 
had  learned  that  I  had  l)een  employed  as  Counsel 
for  Capt.  Tolar,  and  as  Tolar's  Counsel  you  gave 
mc  the  statement  which  you  have  made  here  to- 
day?    I  did,  sir,  and  you  know  that  yourself. 

By  the  Commission  :  Did  you  see  the  pistol 
at  the  moment  the  trigger  was  pulled?  Yes,  he 
had  it  in  his  hand.  Did  vou  see  the  pistol  be- 
fore you  heard  the  report?  About  that  time. 
Before  you  heard  ilie  report  ?  Yes,  I  seen  it  puint- 
ed  and  immecliately  it  was  pointed  it  tiied.  The 
question  is,  did  yor  st'r,  it  before  you  heard  the 
report  ?  Well,  before  I  saw  it  I  heird  the  report, 
the  time  I  saw  ii  the  pistol  fired  The  pistol  had 
fired,  or  did  fii'e?  Did  Ore.  You  swear  that  the 
pistol  was  just  in  the  act  of  beinsj  discbargei  when 
you  saw  it  first  ?  I  mean  at  the  very  instant  I 
•  iw  i',  it  fired. 

(Tn.!  Comiuission:  W^e  don't  think  the  question 
is  answered,  it  must  be  yea  or  nay. ) 

Thp  Court  in-ists  pon  a  positive  answer  to  that 
question,  Mr.  Atkinson;  did  you  see  the  pi  tol 
before  you  heard  the  report?  I  saw  tht- pistol 
iuimcdiat  'ly — :»s  soon  as  I  saw  the  pistol  it  fired. 
Then  it'  I  un  <erstan  1  vour  ans^ver  vou  mean  to  say 
tli.t  at  ihe  V'-ry  inoou'nt  y<iu  saw  the  pistol,  as 
vour  eye  gl  inci'd  on  the  oi.stoj  it  was  discharged? 
Ves,  sir.  You  saw  tiie  snoki'?  Ye^,  sir.  You 
hajdihor-p.it?  Yes,  sir.  Anri  s.iW  the  flas  ? 
Yes,  sir.  At  the  ve  y  moment?  Y'S,  ^i-  'I'h 'n 
yi>u  didn't  nee  it,  until  you  h  ard  the  report  ?  Yes, 
sir 

Th- Commissi  d  :  You  mu4  answei  the  question, 
9ir.  WIS  it  b'.-iore  you  h 'ard  the  report  or  n  .t  ? 
B  t'oi  e  I  heard  th"  report,  sir. 

Comuii.-si   n:   Very  well,  sir. 

What  cause')  you  t  ■  locjk  at  the  pi  til  at  that 
moment  ?  Bectusf'  I  S'.^<n  it.  VVbat  attracted 
your  dttoution  towi'ds  th.it  pistol  Mn'l  that  point 
at  that  mohent  ?  The  fiimg.  >ir.  But.  vou  lnvt^ 
positively  .*worii  that  vou  saw  the  ri-tol  oefore 
you  hear  t  th  ■  report  ?  \V  II,  the  pistol,  eir,  I  ,-aw 
jt  just  as  it  fi  rd.  lo  vou  me  in  you  ere  atrraci- 
ecl  ov  the  poi.itingof  the  pis  ol  ?  It  w  s  all  very 
quick,  sir.  I  am  well  ware  of  that  w  want  to 
}<fci  It,  whitit  wa  that  cans 'd  \ou  to  lo.k  Ht  that 
pistol;  dill  \ou8  e  Mr.  Hhill  p.s  before  you  saw  th- 
pistol?  No,  sir.  I  lon't  unde'st  nd  why  you 
were  attracted  t'  look  at  the  pistol?  beeaiisr, 
sir.  It  was  all  done  So  qn  k;  it  Wts  pointin^j  at 
hiua.  Tiic  quickness  nith  which  it  was  don'-  was 
what  attracted  your  attention  ?  And  the  pistol  of 
cour.'^e. 

The  (.'ommission  :  What  was  your  an-Wer  ? 
(to  the  rept  Iter  )  read  the  answer. 

Th  •  testimony  as  to  what  atM-nc'ed  bis  attention 
to  the  pi-^tol  w  IS  read  from   the  rec  'ris. 

At  2  o'clock,  P.  M  ,  on  motion,  the  (Jouitnission 
adjourned  to  meet  at  11  o'clock,  on  24  h  inst. 

Raleigh,  N.  C,  Aug.  24, 1867,  11  A.  M. 

The  Commission  met  pusru  ut  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
^r99.ec^tioa,  t^ll  tjbe  accused,  and  tbeir  CotmEtel. 


The  reading  of  the  testimony  taken  yesterday 
was  waived,  there  being  no  objection  thereto. 

Jamks  W  Atkinson,  a  witness  for  the  defence, 
upon  heuriug  bis  testimony  read,  luade  the  fol- 
lowing corrections : 

To  the  question  by  the  Counsel  for  the  prose- 
cution. 

Have  you  not  stated,  in  the  presence  o(  several 
persons,  that  you  could  have  brought  up  two 
hundred  dollars,  or  more  when  you  went  home 
the  hist  time  ?  (In  the  original  record)  Don't 
recollect  anything  of  the  kind. 

Witness  vishes  to  add  here:  "If  I  had  been 
in  want  of  two  hundred  dollars  or  more,  I  could 
have  borrowed  it,  but  certainly  no  body  oflcred 
to  lend  it  to  me,  and  il  1  had  borrowed  it,  I  would 
have  to  pay  it  back." 

To  the  question  by  the  Counsel  for  the  prose- 
cution. "And  the  only  supplies  you  have  had, 
are  those  that  you  drew  from  Mr.  Lutterloh?" 

(As  in  origiuiil  record)  "Yes;  but  General 
Avery  gave  me  some  papers  to  get  money."  Here 
the  witness  wishes  to  correct,  so  as  to  read — 
"  Yes,  but  General  Avery  made  outr  my  account 
as  witness  in  this  case,  on  which  I  obtained 
money." 

Yesterday's  proceedings  were  then  approved. 

James  H.  Mykovek,  a  witness  for  the  defence, 
having  been  first  duly  sworn,  testified  as  follows  : 
E.vamined  by  the  Counsel  for  the  accused. 

\Vliat  is  your  name  ?  James  II.  Myrover. 
Where  do  you  reside?  Fayettevillc,  North  Caro- 
lina. IIow  long  have  you  resided  in  Fayettevillc? 
Ever  since  my  birth,  about  twenty-four  years. 
What  is  your  occupation?  Editor.  Were  you 
in  Fayettevillc  ou  the  daj'  Archy  Bcebee  was 
killed  ?  Yes,  sir.  Were  you  at  the  market  house 
that  day?  Yes,  sir.  At  what  time  did  you  go  to 
the  market  house  ?  Between  two  and  three 
o'clock.  In  the  afternoon  ?  Yes,  sir.  For  what 
purpose  did  you  go  to  the  market  house?  For 
the  purpose  of  reporting  the  preliminary  trial 
The  i)reliminary  trial  of  Archy  Beebee  ?  Yes,  sir, 
I  had  understood  tlicre  was  to  be  a  preliminary  trial 
tietore  a  magistrate.  Did  you  go  into  the  court 
room?  No,  sir.  Why  did  you  not  go  up,  sir.  I 
was  not  permitted  to  d<j  so,  I  attempted  it.  How 
long  did  you  remain  at  the  market  nouse  ?  Idim't 
know  exactly  in  time.  Did  you  leave  there  be- 
fore the  man  Beebee  was  killed  ?  No,  sir.  You 
remained  tliere  un'il  after  the  man  Beebee  was 
killed?  Yes,  sir.  About  what  position  in  the 
market  house  did  you  occupy,  while  there  ? 
Well,  I  was  firrt  at  the  eastern  portion  of  the 
market  house,  and  then  in  the  center,  and  south- 
ern portion.  Near  what  part  of  the  eastern  por- 
tion? I  was  directly  under  the  main  eastern 
arch.  That  was  when  you  first  went  there? 
Yes,  sir.  And  then  about  tiie  southern  portion  ? 
Yes,  sir  And  tlteu  near  tin:  center?  Yes,  sir. 
How  much  of  a  crowd  was  tliere  under  the 
market  house,  when  you  first  got  there?  It  wa6( 
before  the  time  of  the  trial ;  he  had  been  removed 
from  the  guard  house  and  1  left  the  market  house 
and  went  across  the  street;  there  was  not  much 
crowd  thereat  the  time.  How  large  a  crowd  was 
thero  at  the  time  Beebee  went  up  stairs,  during 
the  time  the  trial  wus  progressing?  I  should  judge 
that  there  were  a  hundred  jjcrsons  there  What 
was  the  size  ol  t  he  crowd, ;it  or  about  the  time  of  the 
shooting,  larger  or  smaller?  I  don't  know,  sir. 
During  the  time  you  were  there  under  the  Mar- 
ket house  and  before  Beebee  was  brought  down, 
was  the  crowd  in  an  excited,  agitated  state?  It 
didn't  appear  to  me  so,  sir.  Did  you  mix  freely 
among  the  crowd  at  that  time  ?  Yes  sir.  Was 
there  anything  occurring  in  the  crowd  that  at- 
tracted your  attention  ?  No,  sir.  Do  you  know 
DOW,  or  did  yon  know  tbeo,  of  any  combiratjon. 
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or  any  af;reeinent  or  any  conspiracy,  to  klil  the 
man  Beebee,  or  do  liiui  any  harm  ?  I  do  LOt,  and 
I  did  not.  From  wliat  you  saw  of  the  appearance 
and  the  demeanor  ot  the  crowd,  there  on  that 
occasion,  was  it  indicated  to  you  that  there  was 
any  undue  licat  or  excitement  about  tliose  who 
were  assembled?  The  crowd  was  interested  in 
the  trial,  nothing  further  than  that,  that  I  noticed. 
During  that  time  did  you  s.je  any  ot  the  prisoners 
at  the  bar,  either  of  these  three  men,  behind  me. 
Captain  Tolar,  Thomas  Powers,  or  David  Wat- 
kins  otherwise  called  Monk.  I  saw  two  of  them. 
Which  two,  did  you  see.  Capt.  Tolar  and  Monk 
Julia.  Where,  and  at  what  time,  did  you  sec 
Capt.  Tolar?  I  saw  Capt.  Tolar  standing  at  the 
northern  span  of  the  eastern  arch,  nearly  against 
it  or  against  it,  I  am  not  positive  which.  What 
was  he  doing?  He  was  doing  nothing,  standing 
there.  How  long  was  that  before  the  man  Beebee 
was  brought  down  stairs?  It  was  some  time,  it 
was  before  Miss  Massey  was  brought  up  as  well 
as  I  can  recollect.  And  after  that  you  don't  re- 
member to  have  seen  him  at  all  ?  No,  sir.  At 
that  time,  did  you  see  Tom  Powers?  No,  sir. 
Monk?  Not  at  that  time.  Ed.  Powers?  Not 
when  I  saw  Tolar,  J.  G.  Leggctt  ?  No,  sir. 
Ralph  B.  Lutterloh  ?  I  didn't  see  him  at  all.  sir, 
until  after  the  killing.  Sam  Hall  ?  Not  at  that 
time.  You  saw  then  nobody  at  that  time,  except 
Capt.  Tolar?  No,  sir.  And  he  was  standing 
alone?  He  was  standing  at  the  arch— there  were 
persons  near  him,  but  there  was  not  any  one  in 
direct  contact  with  him.  Anybody  in  conversa- 
tion with  him?  I  s[)oke  to  him,  sir.  What  was 
his  manner  and  apjiearance  there  at  that  time? 
I  noticed  nothing  unusual.  They  seemed  calm  and 
collected  ?  Yes,  sir.  You  say  you  taw  Monk  ? 
Yes,  sir.  Where,  and  at  what  time  did  you  see 
him.  Atter  that  I  passed  througli  the  market, 
and  went  there  on  the  southern  side  and  spoke  to 
Dr.  McDutQe,  and  Sheriff  Hardie,  and  I  then 
saw  Monk  standing  on  the  pavement,  I  asked 
also  of  Major  MeRae,  who  was  there,  I  iisked 
him  who  he  was,  he  told  me  that  was  Monk. 
Where  was  Monk  at  that  time?  He  was  on  the 
pavement  pointing  South.  Near  the  large  arch  ? 
Yes,  bir.  How  long  was  that  before  Beebee  was 
broutiht  down  ?  1  can't  tell,  sir.  What  was  lie 
doiiig?  He  was  doing  notiiing— he  was  walking 
up  and  down  the  pavement.  Dr.  McDuffle  nodded 
to  him,  and  spoke  to  him.  'v\  as  that  the  only  re- 
mirk  that  was  addressed  to  him?  I  didn't  hear 
the  remark,  but  they  were  not  in  regular  conver- 
sation. Did  you  see  him  in  con.ersation  with 
anybody?  No,  sir.  Was  there  anything  excited, 
or  unusual  about  his  appearance,  or  manner  ?  I 
didn't  notice  it,  sir.  Did  y<iu  see  E.  P.  Powers 
there,  at  all  ?  Yes,  s  r.  When  did  you  see 
him  first?  I  saw  him  at  the  time  that  I 
was  in  conversation  with  Sam  Hall.  When  was 
that,  Mr.  Myrover?  That  was  between  the  time 
Miss  Massey  went  up  stairs  and  the  prisoner  was 
brought  down.  Where  did  he  go?  He  passed 
away  from  us.  Anybody  with  him  ?  No,  sir. 
In  conversation  with  anybody?  No,  sir.  What 
was  his  manner,  excited?  No,  sir,  he  was  walk- 
ing down  towards  tiie  eastern  part  of  the  market. 

i^l4:^.'^s.!'S<ili{''r'Iiif'''^     He  was  doing  nothing, 

.         ,Tt'-" ,"     .  ,:^'  Xl',  or  was  he  moving  wuen 

sir.      Wa.she^t.UoiuJ^   ,,„^^.j  Did   you  see 

you  saw  hiraj     He  ^erloh?    1  didn't  see  him, 


Yes,  sir.      'n  ton^eriationVy  one  else'    A  e-en 
was  conversing  with  me.    ,^      Tb*t%r»B  fo°r 


first  acquaintance  wi'h  him?  Yes,  sir.  What 
was  his  manner,  excited?  No,  sir.  Calm?  Yes, 
sir.  Did  you  see  anything  of  John  Maultsby  ? 
No,  sir.  Did  you  see  anything  of  Henry  Syk^-s? 
No,  sir.  Did  you  see  anything  of  Sam  Hall?  Yes, 
sir.  Just  state,  if  you  please,  when  you  first  saw 
him,  how  long  j'ou  were  with  him,  and  when  you 
parted  ?  I  saw  liira  first,  inside  of  the  market 
house.  About  what  point  ?  About  a  stall  which 
goes  by  the  name  of  Tom  Drake's  stall  I  think. 
Near  which  corner  of  the  market  is  that  ?  It  is 
on  the  southern  side  of  the  market.  Southern 
and  western,  southern  and  eastern,  or  where? 
It  is  further  west  than  east ;  it  is  the  next  stall  to 
the  last  western  stall  on  the  southern  side.  Is  it 
above  the  bell  rope  farther  towards  the  west? 
Yes,  sir.  There  you  first  saw  him  ?  Yes,  sir. 
Did  he  go  to  you,  or  did  you  go  to  him  ?  He 
came  to  me,  sir.  Where  did  he  come  from  Mr. 
Myrover,  do  you  know  ?  I  don't  recollect.  What 
time  was  it  that  Hall  came  and  joined  you  ? 
Some  short  time  before  the  prisoner  was  brought 
from  the  hall  alone.  v\  as  it  after  Mrs.  Massey 
and  her  daughter  came  down  ?  I  don't  know, 
sir;  I  didn't  see  them  come  down.  How  long  do 
you  think  it  was  before  Beebee  was  brought 
down?  I  suppose  it  was  at  least  five  minutes. 
How  long  did  Hall  remain  with  you?  He  re- 
mained with  me  until  the  negro  was  shot,  after 
the  killing  we  parted,  and  I  went  down  and  look- 
ed at  his  body.  So  Hall  remained  with  you  until 
after  the  negro  was  shot  ?  Yes,  sir.  About  what 
position  did  you  and  Hall  occupy,  until  you 
separated,  which  you  say  was  about  five  minutes 
from  the  time  you  got  together;  about  what  point 
in  the  market  house  ?  We  were  standing  right 
together,  and  I  had  my  foot  on  a  bench  in  front 
of  Tom  Drake's  stall.  And  Hall  was  standing 
next  to  you  ?  les,  sir.  Was  that  west  or  ear-t 
of  the  bell  rope?  It  was  to  the  west  of  the  bell 
rope.  And  you  swear  that  Hall  was  there  with 
you,  for  at  least  five  minutes  before  the  shooting 
occurred,  until  the  shooting  occurred  ?  Yes,  sir. 
He  didn't  leave  your  presence  at  all,  during  that 
position?  Not  until  alter  the  negro  was  shot. 
Have  you  any  doubt  about  that  Mr.  Myrover  ? 
None  in  the  world.  Well,  sir,  after  that,  what 
became  o(  Hall  ?  I  don't  know,  sir,  he  may  have 
gone  down  through  the  market,  I  didn't  go  with 
him,  I  went  out  through  the  southern  arch,  and 
Went  around  and  looked  at  the  boy,  who  was 
then  dead.  You  separated  from  Hall  there? 
Yes,  sir.  What  became  of  him  after  that  time 
you  don't  know?    I  don't  know,  sir. 

Cross-examination  by  the  Counsel  for  the  pros- 
ecution 

Where  were  you  standing  when  Archy  came 
down  stairs  ?  i  was  standing  with  my  foot 
on  the  bench  at  Tom  Drake's  stall.  That  is 
wes^of  the  bell  rell  rope  ?  Yes,  sir.  You  didn't 
move  out  with  the  crowd?  No,  sir.  You  say 
Mr.  Hall  was  with  you,  and  he  didn't  move  out? 
No,  sir.  Did  you  see  Archy  when  you  came 
down  stairs  ?  1  eould  see  him  as  he  passed  down 
the  steps.  Could  you  see  who  was  with  him,  sir? 
Yes,  sir  Who  was  with  him?  Tlie  guard  Do 
you  reinemb.'r  who  the  guard  consisted  of?  No, 
sir,  I  reineml)er  one  of  them.  Who  was  that'/ 
Faircloth.  Did  you  see  Weinyss  there,  that  you 
remember?  I  don't  recollect.  Do  you  remem- 
ber seeing  Hardie  there?  Yes,  sir.  Do  you  re- 
member seeing  llornrinde  and  -McGuire  there, 
when  they  came  down  stairs  ?  No,  sir.  Did  you 
see  any  attempted  violence  of  the  crowd,  while 
he  was  coming  down  stairs,  I  mean  before  he 
reached  the  foot  of  the  stairs?  No,  sir.  Did 
you  see  any  attempted  violence  made  by  any  per- 
son while  he  was  still  in  the  market  house  pass- 
ing trom  tbe  foot  of  tbe  steps  to  go    outside 
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of  tlie  market  house  ?  Before  he  got  out  of 
the  market  house  he  passed  out  of  my 
sight.  Iii  there  a  pillar  in  tbe  middle  of  the  mar- 
ket hciusi.'?  Yes,  iir.  You  couli  see  him  at  the 
bottom  of  the  stairs,  and  you  could  sec  him  as  lie 
passed  out  of  the  arch  V  No,  sir.  He  went  out  of 
your  sight  for  a  moment,  then  ?  Yes.  sir.  Did 
you  see  ai.y  disturbance  in  the  crowd  just  as  he 
fjot  to  the  arch,  or  about  the  time  tie  would  have 
got  there  '!  I  saw  a  crowd  rush  up,  and  a  woman 
run  from  it  up  towards  me,  a  black  woman,  Tliat 
was  just  after  you  saw  him  moving  out  of  your 
sight '!  Yes,  sir.  Did  you  see  any  thing  of  Tom 
Powers  there  til  at  day  y  No,  sir.  Did  you  see 
any  thing  of  Monk  there  that  day  ?  Yes,  sir,  not 
after  I  saw  him  at  the  southern  side  of  the  market 
Louee,  ne.tr  the  center.  Did  you  hear  any  demand 
made  for  the  prisoner  ?  No,  sir.  Did  you  hoar 
any  tiling  like  a  demand?  I  heard  voices,  and 
voices  speaking,  but  I  cmld  not  disting'uish.  Did 
you  hear  any  cry,  just  beforn  the  shooting,  of  shoot 
him,  shoot  bitu,  kill  him,  kill  him  ?  No,  sir.  Did 
you  hear  an}'  cry  of  he'll  get  awny  V  No,  sir. 
Did  you  hear  any  cry,  or  any  expression  in  the 
crowd  that  day  V  I  only  heard  one  expression, 
that  I  could  distinguish,  from  the  negro  woman  who 
was  coming  tow.-irds  me.  What  was  the  expression  '! 
She  said  they  were  goitig  to  kill  that  mau.  That 
was  at  the  very  moiiieut  the  crowd  rushed  up,  as 
lie  was  passinjj^  through  the  arch?  As  he  was 
passing  througli  the  the  main  arch  tlie  crowd 
was  rushiug  into  the  main  arch — the  main  eastern 
arch,  I  said  they  wure  rushing  into  the  main  east- 
ern arch — they  were  rushing  that  way.  You  saw 
the  motion  of  the  crowd  outside  pressing  to- 
wards the  main  eastern  arch  ?  Yes,  sir.  Did  you 
see  any  motion  of  the  crowd  Inside?  A  portion 
of  the  crowd  that  was  inside  was  rushing  towards 
the  main  eastern  arch.  So  far  as  you  could 
(ice?  Yes,  sir.  You  are  perfectly  coniident  and 
have  remembered  it  from  that  lime  to  tliis,  that 
you  were  in  conversation  with  Sam  Hall  at  the 
time  this  tumult  occurred?  Yes,  sir.  How  long 
Avere  you  standing  in  the  eastern  end  of  the  mar- 
ket house,  when  jou  lirst  went  in,  after  Archy 
went  up  stairs?  I  remained  there  until  Miss 
Masscy  was  carried  up  stairs.  Did  Miss  Massey 
go  up  stairs  alter  Archy?  Yes,  sir.  Are  you 
eonfldent  of  that  ?  That  was  my  impression, "be- 
cause he  was  carried  from  the  guard  house,  and  I 
followed  him,  and  I  saw  Miss  Massey  come  up 
alter  wards— I  may  have  lost  sight  of  Archy.  And 
you  moved  away  from  there  immediately  after 
she  went  up  ?  Not  immediatelj*.  How  long  did 
you  remain  there  ?  Ten  or  hfteen  minutes— not 
that  long  1  guess.  At  the  time  you  were  stand- 
ing there,  I  understaud  yon  to  say  th.at  Captain 
Tolar  was  standing  against  the  northern  extremi- 
ty of  the  eastern  arch?  Y'es,  sir.  You  didn't  see 
him  move  away  from  there  ?  I  moved  away  hrst. 
You  left  him  standing  there  when  you  moved? 
Y'es,  sir.  Did  you  see  who  was  in  conversation 
w  ith  him,  or  standing  about  him  at  that  time  ? 
There  was  none,  sir.  Have  you  disclosed  every 
thing  you  know  ot  this  transaction  ?  As  far  as  I 
can  remember,  I  have. 

Questioned  by  the  Commission: 

The  Court  understands  you  to  say  that  you  had 
never  seen  Monk,  before  that  day  ?  I  mean  to 
know  him.  And  that  you  asked  at  that  time  who 
he  was.  Yes,  sir.  You  also  stated  that  there 
was  nothing  unusual  in  his  actions?  Yes,  sir. 
Now,  if  you  had  never  seen  Monk  before,  how  do 
you  know  there  was  nothing  unusual  in  his  ac- 
tions. His  appearance  is  very  peculiar  it  seems 
to  me.  His  appearance  then  "was  unusual  ?  No, 
sir,  I  mean  his  personal  appearance  was  such  as 
to  attract  one's  attention.  What  the  Court  wanted 
to  get  at,  is,  how  you  are  able  to  state  that  there 


was  nothing  unusual  in  Iiis  actions,  at  that  time, 
if  you  had  never  seen  Monk  ?  Taking  the  whole 
pcrsotial  appearajice  of  the  man  to  be  his  actions, 
there  ma}'  have  been  something  unusual  in  hit* 
actions — I  was  struck  at  the  man's  appearance, 
and  asked  who  he  was. 

M.vTrjfKW  MoKUAN,  a  witness  for  the  defeucu 
was  duly  sworn. 

The  Counsel  lor  the  accused  tendered  the  wit- 
ness to  the  prosecution. 

Tlie  Counsel  for  the  prosecution  declined  to 
examine  him. 

The  Counsel  for  the  accused  said  ? 

"  I  will  state  to  the  Commission  that  we  have 
another  witness  in  attendance  to  day  who  arrived 
yesterday,  but  his  testimony  is  dependent  upon 
other  t(!stimony,  which  must  necessarily  come  in 
before  it;  we  have  two  witnesses  who  arrived  hero 
this  morning  but  they  are  so  much  jaded,  by  the 
long  stage  route  of  last  night,  that  unless  the 
Court  shall  request  it,  we  prefer  not  to  introduce 
them  to  day.  Three  witnesses  arc  all  we  have  iii 
the  city." 

The  Judge  Advocate  said  : 

"As  far  as  the  prosecution  is  concerned  we 
prefer  going  on." 

On  motion  the  Commission  adjourned,  to  meet 
on  Monday  Aug.  ^b,  at  10,  A.  M. 

Raleigh,  N.  C,  Aug.  20,  I8G7,  10  A.  M. 

The  Commission  metpursuantto  adjournment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

The  reading  of  the  testimony  taken  on  Satur- 
day, the  2-lth  instant,  was  waived,  there  being  no 
objection  thereto. 

Saturday's  proceedings  were  then  read  and  ap- 
IDroved. 

The  Judge  Advocate  stated  that  Matthew  Mor- 
gan, a  witness  for  the  defence,  had  made  appli- 
cation to  him  for  his  certiticate  of  attendance, 
which  he  had  declined  to  give,  without  the  orders 
of  the  Commission. 

The  Counsel  for  the  accused  said : 

"  May  it  please  the  Court :  I  understand  that 
the  Court  here  is  bound  by  the  rules  of  practice, 
which  govern  in  the  State  courts,  and  which  gov- 
ern in  the  courts  ot  the  United  States.  Having 
been  informed  by  the  .Judge  Advocate  that  the 
subject  would  be  laid  before  the  Court  this  morn- 
ing, I  have  looked  somc'.vhat  into  the  authority, 
and  in  the  different  States,  as  well  as  in  the  State 
of  North  Carolina,  if  there  is  one  point  in  prac- 
tice that  is  well  settled,  that  is  settled  beyond  nil 
cavil,  it  is  that  a  witness  who  has  been  tendered, 
is  entitled  to  his  certificate  of  attendance,  and  en- 
titled to  his  costs.  I  would  be  frank  to  the 
Court,  and  state  to  them,  that  while  I  do  not  find 
an  authority  directly  enunciating  that  doctrine. 
that  I  found  it  laid  down  in  all  the  books,  as  so 
well  a  settled  practice  of  evidence,  that  they 
merely  referred  to  it  in  going  on.  The  Supreme 
Court  of  North  Carolina,  in  a  case  which  was  de- 
cided in  1859,  reported  in  ti  Jones,  alluded  to  it 
in  this  way  that  no  witness  can  have  his  costs  un- 
less he  be  examine;!  or  called  and  tendered.  Al- 
lusion is  made  to  it  in  that  way.  I  say  it,  sir, 
and  if  the  Counsel  for  the  prosecution  were  here, 
who  is  familiar  with  the  practice,  I  would  clial- 
lenge  denial,  that  this  is  one  of  the  best  settled 
points  of  practice  in  North  Carolina.  I  have  to 
state  further  that  it  is  the  practice  of  this  Court, 
and  for  that  I  cite  the  authority  of  the  Judge 
Advocate  himself.  A  witness  for  the  prosecu- 
tion, I  forget  his  name,  Jones  or  Hall,  a  black 
man,  that  the  Court  will  perhaps  remember,  was 
called,  having  been  duly  subpoenaed,  was  sworn, 
his  name  was  asked,  his  testimony  was  not  taken 
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at  all  of  any  matter  pertinent  to  this  issue ;  he 
was  tendered  by  the  Judge  Advocate  to  the  Coun- 
sel for  the  accused,  was  declined  precisely  afe  in 
this  case,  and  I  am  informed — the  Judge  Advo- 
cate can  state  diSerently  if  such  be  not  the  fact — 
tliat  there  was  uo  question  at  all  made  with  re- 
gard to  giving  hf  m  a  certificate  of  attendance. 

I  will  state  to  tlie  Court  further,  that  if  there 
can  be  any  question  in  the  minds  of  the  Court  as 
to  tlie  general  practice,  and  as  to  the  practice  of 
the  Judge  Advocate  in  this  case,  settling  the  law 
here  most  clearly,  it  can  be  made  to  appear  to  the 
Court  that  this  man  Matthew  Morgan  was  sum- 
Bioned  as  a  material  witness,  for  the  purpose  of 
giving  testimony  very  material  to  the  issue  be- 
ifore  the  Court;  that  he  was  not  examined  by  the 
defence  because  the  defence  did  not  choose  to 
examine  him,  not  because  of  the  immateriality  of 
his  testimony,  but  simply  because  the  defence  did 
not  choose  to  examine  him ;  some  little  tactics 
being  allowed,  as  well  in  the  conduct  of  cases  as 
in  the  conduct  of  matters  upon  the  field." 

The  Commission  was  cleared  for  deliberation, 
and  after  sometime  so  spent,  the  doors  were  re- 
opened, and  the  Judge  Advocate  said,  "The 
Commission  decides  tllat  they  will  not  order  the 
witness  Matthew  Morgan  to  be  paid,  unless  they 
can  be  first  satisfied  that  Matthew  Morgan  knows 
something  material  to  the  case.  They  therefore 
will  permit  the  Counsel  for  the  accused,  if  they 
aea  proper,  to  call  the  witness  into  Court  and  ex- 
amine him.  Should  the  Counsel  for  the  accused 
decline  so  to  do,  the  Commission  decides  to  ex- 
amine the  witness  themselves,  that  they  may  as- 
certain whether  or  not  he  does  know  anything 
material  to  the  case." 

The  Counsel  for  the  accused,  "  I  have  no  ob- 
jection, I  do  not  wish  to  say  a  word  against  the 
ruling  of  the  Cocrt;  I  merely  desire  to  suggest 
to  the  Court,  not  by  way  of  influencing  their  ru- 
ling at  all,  that  in  some  States  where  the  practice 
is  perhaps  different  from  what  it  is  in  North  Car- 
olina—I believe  the  furthest  that  it  has  ever  gone 
is  that,  if  there  be  a  question  as  to  the  materiali- 
ty of  the  witness,  the  party  examining  him  shall 
be  required  to  m.ake  an  affidavit  of  the  materiali- 
ty. Although  Matthew  Morgan  is  a  material 
witness,  we  have  good  reasons,  v/hich  may  sug- 
gest themselves  to  the  Court,  and  certainly  sug- 
gest themselves  to  the  gentlemen  of  the  expe- 
rience of  those  who  are  conducting  the  prosecu- 
tion in  this  case,  and  we  decline,  as  we  did  the 
other  day,  to  examine  the  witness  ;  but  we  sug- 
gest to  the  Court,  to  the  Judge  Advocate,  and 
the  Counsel  for  the  prosecution  assisting,  very 
respectfully,  if  the  Court  doubts  the  materiality, 
that  it  will  be  coufom:ing  to  the  practice  of  some 
States  to  require  an  affidavit  only  as  to  the  mate- 
riality." 

The  Commission  informed  the  Counsel  for  the 
accused  that  their  remarks  bad  been  considered, 
bat  as  they  declined  to  examme  the  witness,  the 
Commission  would  examine  him. 

The  Judge  Advocate  announced  that  Matthew 
Morgan  was  not  at  present  in  attendance,  but 
bad  been  sent  for. 

The  Commission  suggested  that  another  wit- 
ness be  called — whereupon 

JAiiEs  H.  Jones,  a  witness  for  the  defence  was 
duly  sworn,  and  testified  as  follows : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name  ?  James  H.  Jones.  Where 
do  you  reside?  Fayetteville.  Fayetteville,  N. 
C  ?  Yes,  sir.  How  long  have  you  resided  there  ? 
Twenty-six  years.  Were  you  in  Fayetteville  on 
the  day  Archy  Beebee  or  Archy  Warden  was 
killed  ?  I  was,  sir.  Did  you  know  Archy  Bee- 
bee  ?  I  did,  sir,  he  was  working  for  me  at  the 
time.     In  what  business  was  he  engaged  V    Driv- 


ing a  dray  for  me.  In  whose  employment  had 
he  been  before  he  was  in  your  employment? 
John  Maultsby's  or  h^  father's,  both  together  I 
suppose.  How  long*had  it  been  since  he  quit 
working  lor  Maultsby  and  came  into  your  ser\'ice  ? 
I  really  don't  know,  some  two  months  I  sup- 
pose. Had  you  heard  before  the  killing  had  oc- 
curred, that  Beebee  was  charged  with  an  attempt- 
ed violence  upon  the  person  "of  Miss  Massey  ?  I 
heard  it  that  moraing  before  I  got  out  of  bed. 
Who  iufbraied  you  ?  John  Maultsby,  he  brought 
me  my  smoke-house  key,  and  stable  key,  that 
Beebee  had  in  his  pocket,  and  informed  me  that 
he  was  arrested.  Charged  with  a  certain  out- 
rage? Yes,  sir.  When  did  you  next  hear  about 
it?  I  heard  it  in  going  up  to  my  work.  Did 
you  take  any  steps  to  defend  Beebee  or  have  him 
defended  ?  That  morning,  in  going  up  I  saw  Mr. 
Bond,  the  town  Constable  at  the  market  house, 
and  told  him I  don't  desire  the  conversa- 
tion—did you  make  any  arrangement  for  a  de- 
fence of  Beebee,  upon  that  charge  ?  In  what  way 
do  you  mean.  I  mean  in  offering  to  procure  the 
services  of  Counsel,  or  in  any  other  way  ?  I  did, 
sir.  Did  any  body  join  you  in  that  arrangement, 
that  you  proposed  to  make  ?  John  >fault8by 
did.  Were  those  arrangements  perfected,  or  were 
they  suggested  arrangements  ?  We  were  talking 
about  it  ourselves,  and  we  never  spoke  to  any 
person,  because  in  a  very  few  minutes  after  we 
were  talking  about  it,  the  boy  was  killed.  Before 
that  time,  did  you  see  Dennis  Hogans,  or  any 
other  relative  of  the  deceased  man,  with  reference 
to  that  matter?  I  met  Dennis  that  morning  and 
told  him  to  go  to  the  trial  and  meet  me  there, 
but  before  the  trial,  to  go  and  get  you  to  appear 
there  for  the  boy.  He  told  me  he  didn't  have  the 
money,  and  I  told  him  I  would  see  that  you  were 
satisfied.  Were  you  at  the  market  house  at  the 
time  Archy  Beebee  was  killed  ?  I  was,  sir.  What 
time  did  you  go  there  ?  I  left  my  work  about 
five  minutes  before  four.  Where  do  you  work, 
sir?  M.  A.  Baker's.  Where  is  that,  sir?  Op- 
posite the  wagon  weights.  What  street? 
Fayetteville  street,  sir,  I  think  it  is.  This  is 
Fayetteville  street  here  ?  I  know  I  didn't  know 
the  names  of  the  streets.  How  far  is  that  from 
the  market  house  ?  I  guess  it  is  about  a  quarter 
of  a  mile.  You  left  your  work  and  went  down 
to  the  market  house  ?  I  did.  Entering  the  mar- 
ket house  from  which  side  ?  From  the  west 
side.  What  was  your  object  and  purpose  in  go- 
ing to  the  market  house  that  day?  For  the  pur- 
pose of  giving  bail  for  the  boy,  if  they  would  take 
it.  When  you  got  there,  where  was  Beebee  ?  He 
was  up  stairs,  1  reckon,  sir,  I  am  not  positive 
about  it,  I  think  he  was  up  stairs.  Where  was 
Miss  Elvira  Massey  and  her  mother,  at  the  time 
you  got  there  ?  She  was  in  the  carriage,  I  guess 
sir.  Don't  guess?  I  didn't  see  them  at  all. 
Did  you  see  the  carriage  ?  I  saw  the  carriage,  it 
drove  ofi  in  almost  half  a  minute  after  I  got 
there.  Then  you  went  into  the  western  end  of  the 
market  house,  and  which  way  did  you  go  ?  Right 
straight  out,  through  the  eastern  arch.  Where 
did  you  stop  first  ?  On  the  pavement  outside. 
On  the  outside  of  the  eastern  arch  ?  Yes,  sir. 
At  that  time  did  you  see  anything  of  John  Maults- 
by? I  saw  John  Maultsby.  Where  was  he?  He 
was  standing  close  to  the  carriage.  Who  else  did 
you  see  at  the  carriage  besides  John  Maultsby  ? 
I  saw  Israel  Bond,  Robert  Mitchell,  and  I  think 
they  are  the  only  ones  I  noticed.  Did  you  see 
William  J.  Tolar  ?  I  saw  Captain  Tolar.  Where 
was  he  ?  He  was  under  the  market  house,  when 
I  passed  through.  At  what  point  under  the  mar- 
ket house?  He  was  to  my  right  as  I  passed 
through.  Was  he  near  the  western,  the  eastern, 
the  southern  or  northern  arch  ?    Under  the  mar- 
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kct  house  under  the  main  arch,  under  the  cover 
of  tbt;  market  house,  further  to  the  northern  side, 
I  think,  than  to  the  sontherti.  Who  was  stund- 
ing  near  liira  V  There  was  Mr.  Le<^f;ett,  Edward 
Powers,  and  Mr.  Lutterloh,  I  did  not  notice  any 
more.  They  were  standing  there  near  together? 
Yes,  sir.  Were  there  other  persons  close  around 
them?  Yes,  sir.  What  were  tliey  doing? 
Standing  there  talking?  How  were  they  talking? 
I  don't  know  tlie  conversation,  I  heard  some  per- 
son remark,  tliat  the  boy  ouglit  to  be  killed.  Do 
you  mean  you  heard  sonic  of  tliis  party  remark 
that  ?  I  don't  know  who  it  was,  I  never  noticed. 
You  don't  know  who  made  this  remark  ?  No,  sir. 
Did  you  see  Capt.  Tolar  at  the  carriage?  I  did 
not.  Or  near  the  carriage?  No,  sir.  You  saw 
Maultsby  there,  v/itli  the  others  you  have  named  ? 
Yes,  sir.  Did  you  go  rear  the  carriage  ?  I  did 
not,  sir,  I  didn't  go  off'  the  paTement.  Well,  sir, 
what  became  of  Maultsby  when  the  carriage  left? 
He  walked  up  to  me  and  told  me  that  Beebee  was 
found  guilty.  Where  did  you  walk  to?  We 
walked  around  on  the  south  side  of  the  market 
house  Inside  of  the  market  house  or  outside? 
Outside.  Upon  the  pavement?  Yes,  sir,  near  the 
south  west  corner.  You  there  had  some  conversa- 
tion ?  Yes,  sir.  With  regard  to  Beebee  ?  Yes, 
sir.  I  don't  care  for  you  to  state  what  that  was; 
bad  Beebee  then  be^n  brought  down  stairs?  No, 
sir.  Where  were  you,  and  where  was  Maultsby, 
at  the  time  Beebee  was  brought  down  stairs? 
Well,  at  the  first  time  Beebee  came  into  our  view 
me  and  Maultsby  walked  down  towards  the  south 
east  corner  of  tlie  market.  Outside  or  in?ide? 
Outside  and  looked  through  the  arch.  Threugh 
wliicharch?  Throuirh  the  corner  of  the  arch  on 
the  south  side.  When  you  got  tbore  and  looked 
through  the  arch  where  was  Beebee  ?  Beebee  was 
on  the  outside,  on  the  pavement.  Beebee  had  got 
out  ot  the  market  house?  Yes,  sir.  You  sav, 
then,  while  Beebee  was  up  stairs  John  Maultsby 
and  yourself  were  outside  of  the  market,  near  the 
western  corner  ?  Yes,  sir.  That  you,  together, 
yourself  and  John  Maultsby,  about  tiie  time  you 
thought  Beebee  was  being  brought  down,  walked 
down  on  the  outside  of  the  market,  on  the  pave- 
ment, ti>  the  south  of  the  market,  and  when  near 
the  small  southern  arch,  nearer  the  east  front,  that 
then  Beebee  had  come  down  from  the  market  and 
had  git  out  on  the  pavement  ?  Yes,  sir.  And 
Maultsby  was  at  that  time  with  you  out  there. 
Yes,  sir,  he  was  with  me  atthat  time.  Did  you 
see  any  rush  made  upon  Beebee  at  all,  either  at 
that  time  or  any  other  time?  I  saw  the  cro\^d 
was  pretty  close  in  advance.  How  far  had  you 
and  Maultsbv  got  before  the  pistol  shot  was  fired 
which  took  Beebee's  life?  We  were  at  the  corner 
of  the  market  house  ?  Which  corner  ?  The  south 
east  corner.  Yourself  and  Maultsby?  At  the 
time  the  pistol  shot  fired  I  don't  know  whether 
Maultsby  was  with  me  at  that  time.  Was  Maults- 
by engaged  at  all  in  that  rus*i  which  was  made 
upon  Beebee?  He  was  not.  Where  were  you  at 
tlie  time  the  pistol  shot  was  fired  ?  Standing 
against  the  corner  ot  the  market  house,  on  the 
outride,  on  the  south  side,  against  the  south  east 
corner  rather.  Do  you  know  who  shot  the  pistol  ? 
I  do  not.  Did  you  see  Beebee  fall?  I  did  not.  sir. 
And  1  understand  ynu  to  «wear  positively  and  dis- 
tinctly that  up  to  the  time  that  Beebee  had  got 
out  upon  the  pavement,  and  a  very  short  time 
before  the  pistol  >hot  was  fired  that  Maultsby  was 
with  you  there  upon  the  southern  pavement,  out- 
si'le  of  the  market  house  ?  He  was  with  me  up  to 
the  time  that  Beebee  was  brought  out  on  the 
pavement;  I  suppose  he  walked  some  seven  or 
eight  feet  before  he  was  shot,  I  can't  say  whether 
Maultsby  was  with  me  then  or  not ;  only  when  the 
^oy  was  brought  out  on  the  pavement,  he  was 


with  me  up  to  that  time.  Mr.  Jones,  I  understand 
you  are  related  to  John  Maultsby?  I  am  What 
is  the  degree  of  relationship  ?  He  is  my  first 
cousin.  1  am  also  told  you  are  connected  some- 
what with  the  prisoner  Uavid  Watkins  ?  I  am,  sir. 
What  is  that  connection?  He  is  a  brother-in-law 
of  mine.     You  married  bis  sister?     1  did,  sir. 

Cross-examination  by  the  Counsel  for  the  pros- 
ecution: 

I  understood  yon,  Mr.  Jones,  that  Beebee  was 
in  your  emx)loyment  at  the  time  ho  was  killed? 
He  was.  I  understand  you  went  to  the  market 
house  for  the  purpose  of  giving  bail  for  him?  I 
did,  sir.  Was  there  any  tmderstanding  between 
you  and  Mr.  Maultsby  that  you  were  both  to  ge 
iiis  bail  ?  No,  sir.  You  found  Maultsby  at  the 
market  house  when  you  got  there?  I  did.  Why 
didn't  you  go  up  stairs  where  the  trial  was  going 
on  ?  1  undctstood  they  would  not  let  any  person, 
go  up.  Did  you  attempt  to  go  up  ?  I  did  not. 
How  did  you  expect  to  give  bail  down  stairs  with- 
out going  before  the  magistrate?  I  saw  the 
crowd  there,  and  I  expected  that  they  would  not 
allow  the  crowd  to  go  up.  You  didn't  apply  to 
go  up  at  all  ?  No,  sir.  Those  who  were  connec- 
ted with  the  case  were  admitted  wcren'tthcy,  the 
witnesses  and  other  persons  connected  with  the 
case  ?  I  don't  know  whether  they  were  or  not. 
You  didn't  know  that  the  trial  went  on  up  there* 
No,  sir,  I  did  not.  So  you  knew  as  v/ell  that  the 
witnesses  were  admitted  to  the  trial  as  you  did 
that  the  trial  went  on?  I  would  suppose  that 
they  v,-onld  be,  1  did  not  attempt  to  go  up.  You 
went  there  for  the  purpose  of  standiug  his  bail  ? 
I  did,  when  a  man  is  convicted  and  eont  to  jail, 
a  man  can  give  bail  for  him  as  well  then  as  before 
he  is  sent  to  jail.  You  exi3ected  to  give  bail  for 
him  after  he  was  in  jail  ?  Yes,  sir.  What  did 
you  go  to  the  market  house  then  for?  I  went 
down  to  see  if  they  would  take  bail  after  the 
trial.  If  you  went  to  the  market  for  the  purpose 
of  giving  bail,  I  don't  see  why  you  didn't  go  up 
stairs  and  offer  yourself  as  bail,  and  if  you  went 
down  intending  to  stand  his  bail,  after  he  was 
brought  out,  I  don't  sec  why  you  went  to  the 
market  house  at  all  ?  I  uudei-stood  the  trial  was 
to  be  at  four  o'clock;  I  went  down  there  a  few 
minutes  before  four,  and  the  trial  was  over.  He 
was  coming  down  when  you  got  there?  No,  sir, 
he  was  not  coming  down,  tie  hadn't  come  out 
of  the  room  where  the  trial  was  going  on  up 
stairs  ?  No,  sir.  And  you  made  no  attempt  to 
go  up?  No,  sir.  You  didn't  notify  any  officer 
that  you  had  come  there  for  bail,  and  therefore 
desired  to  go  through  the  crowd  ?  No  more  than 
I  told  to  Mr.  Bond  that  morning  that  I  wanted 
to  give  bail.  I  understood  you  to  say  there  was 
no  understanding  between  you  and  Maultsby  to 
that  effect  ?  No,  sir,  not  before  he  got  to  the 
market.  You  say  when  you  came  to  the  market 
you  came  down  Ha-y  street  ?  I  came  down  the 
main  street.  You  entered  at  the  western  arch  of 
the  market  house?  I  did,  sir.  You  passed 
through  to  the  eastern  right  straight?  Yes,  sir.  At 
that  time  Archy  had  come  down  stairs  ?  No,  sir. 
In  passing  there  you  remember  Capt.  Tolar  and 
Lutterloh  and  Leggett,  and  E.  P.  Powers  together? 
Yes,  sir.  They  were  standing  in  the  east  end  of 
the  market  together  ?  Yes,  sir.  Who  do  you  re- 
member seeing  as  you  passed?  I  saw  a  good 
many  others,  but  I  didn't  notice  who  they  were. 
You  remember  distinctly  of  seeing  them  ?  Yes, 
sir.  And  remember  no  other  persons  ?  No.  sir, 
I  remember  no  other  person.  Have  you  ever 
heard  them  say  since  they  were  standing  there  at 
the  time?  No,  sir.  Have  you  read  any  of  the 
testimony  in  which  it  was  told  that  they  were 
standing  out  there  ?  I  don't  know  that  t  have. 
Your  rccoUcctiou  uow  of  where  those  four  meE. 
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were  standine;  to,f,'cther  is  predicated  upon  what 
you  remember  of  it,  at  tlie  timcV  Yes,  sir.  And 
you  state  distinctly  that  you  passed  from  the 
marliet  house  and  with  tiie  exception  of  statint;' 
the  fact  tliat  those  four  men  were  stundinsi  togctli- 
cr,  you  cannot  state  a  single  other  wlVile  you 
were  in  tiiat  iiuuket  liouse,  of  any  other  ^oup 
that  was  standing  together,  in  like  manner  V  No, 
sir.  There  niuot  have  been  some  peculiarity 
about  that  group  that  distinguished  them  trom 
t!ie  others  y  I  rubbed  right  by  them,  There  was 
sutlieient  in  that  group  to  attract  your  attention 
to  them,  whereas  you  saw  no  other  groiip  in  the 
market  liouse  ;  how  maay  other  persons  were  in 
the  market  liouse  dc  yon  su])poseV  I  don't 
know  how  many  persons,  probably  hfty  or  sixtj'. 
Did  you  pass  through  and  go  out  on'the  pave- 
ment on  the  east  end  V  Yes,  sir.  When  you  got 
to  tlie  east  end,  the  carriage,  you  say,  was  in  the 
act  of  driving  olF?  Yes,  sir.  And  Maultsby  was 
standing  near  it  ?  Yes,  sir.  Was  Bond  at  the 
carriage?  Bond  was  somewhere  close  about  the 
carriage.  Was  Maultsby  closer  to  Bond,  or  the 
carriage?  I  don't  remember,  sir.  "Were  they 
both  in  your  view  at  the  same  time,  Maultsby 
and  Bond?  Yes,  si*-.  You  say  that  as  the  car- 
riage drove  off  Maultsby  turned  back  and  joined 
you?  Yes,  sir.  You  then  walked  around  to  the 
southern  side  of  the  market  house?  Yes,  sir. 
Did  I  understand  that  when  you  got  to- the  south 
east  corner  of  the  market  house,  you  walked  on 
up  to  the  west  end,  on  the  pavement  ?  Yes,  sir. 
You  walked  up  there  in  conversation  with 
Maultsby?  Yes,  sir.  And  you  say  that  from  the 
time  that  Maultsbj'  went  to- the  carriage,  or  came 
from  the  carriage,  until  the  time  you  came  back 
to  tlie  little  arch,  and  looked  in  and  saw  Archy 
come  down  stairs,  and  saw  Archj'  come  out  of 
the  arch,  Maultsbj'  was  not  out  of  jour  presence  ? 
He  was  not,  sir.  As  to  what  became  of  him  after 
that  j'ou  don't  know  ?  No.  sir.  Why  was  it  you 
lost  sight  of  him  then  ?  When  the  cry  was  given 
to  shoot  the  boy,  I  was  looking  out  foi-  myself,  I 
didn't  look  out  tor  any  one  else.  You  say  thai 
Maultsby  was  not  engaged  in  the  rush  ?  lie  was 
not.  There  was  a  rush  was  there  ?  I  guess  there 
was.  I  wan't  to  know  whether  there  was  a  rush 
for  him  to  be  in?  I  could  not  see,  from 
where  I  was.  Then  how  could  you  see  he 
was  not  in  it;  if  there  was  no  rush  Avhat  do 
you  mean  by  answering  the  question  that 
he  was  engaged  in  a  rush?  I  saw  tliat  the 
crowd,  wheu  he  came  out  of  the  market  house 
was  pretty  close  m  advance  of  him. ;  the  cries 
was  given  to  kill  the  boy  Beebee,  Maultsby 
^ras  with  me  up  to  that  time.  Did  you  see 
any  rush  ?  I  did  not,  sir.  Then  yon  can't  say 
that  John  Maultsby  was  not  engaged  in  the  rush, 
if  there  was  a  rush.  He  may  have  been  or  may 
not  have  been,  I  didn't  see  the  rush.  H  there 
was  a  rush  there  you  didn't  see  it  ?  I  did  not. 
But  you  have  already  sworn  that  Maultsbj'  was 
not  engaged  in  it;  you  don't  know  anything  at 
all  about  where  Alaultsby  was,  after  the  prisoner 
passed  out?  No,  sir.  You  say  when  yon  came 
back  from  the  v.-est  corner,  along  the  southern 
side  of  the  market  house,  and  j'ou  stopped  at 
the  arch  on  the  south  front  ?  I  did,  sir.  Was  it 
looking  throuffh  there  that  you  saw  Archy  com- 
ing down?  He  was  down.  Down  stairs  and 
passing  out  of  the  eastern  arch  ?  Yes,  sir.  Was 
he  in  the  very  act  of  passing  through  the  large 
iirch,  when  you  saw  him?  Yes,  sir,  coming  out.- 
Just  coming  out  ?  Yes,  sir.  Was  there  no  at- 
tempt made  to  seize  him  there  at  that  time  ? 
Not  at  that  time.  Did  you  sec  Tom  Powers, 
then  ?  I  didn't  see  him  that  daj'.  Did  you  see 
at  the  time  that  Archy  passed  out  of  the  arch,  or 
JBtT  iit'lcr  hi'  ^ot  on  tht'  pav^iaeut  in  front  of  th«  , 


market  house,  anybody  make  a  -demand,  and 
could  you  hear  anybody  say  "lie  is  my  prisoner?" 
No,  sir.  Any  words  similar  to  that  ?  No,  sir. 
Anything  in  the  nature  of  a  demand  or  request 
that  the  prisoner  should  be  given  up  Irom  any 
quarter?  No,  sir.  You  are  not  deaf  ?  No,  sir. 
Could  you  have  heard  a  noise  in  ordinary  con- 
versation, from  the  place  where  you  were,  sup- 
posing the  voice  to  'be  uttered  at  the  eastern 
arch  ?  I  don't  knov/  that  I  could,  there  was  so- 
much  tvampiug.  You  think  the  voice  would 
have  been  drowned?  Yes,  sir.  Was  the  tramp- 
ing the  only  noise?  There  was  a  good  deal  of 
talking.  In  a  loud  tone  of  voice?  Toleralilc. 
An  excited  tone  ?  No,  sir.  You  heard  nothing 
like  demanding  the  prisoner?  I  did  not.  You 
heard  nothing  like  the  sheritf  ordering  the  po- 
licemen to  use  their  dutw?  No,  sir.  You  didn't 
hear  the  sheriff  tell  Monk  or  Tom  Powers  to  go 
away  ?  No,  sir.  Or  use  any  other  expression  iu 
the  way  of  fort/idding  the  crowd  to  press  upon 
them.  No,  sir.  You  heard  nothing  of  that 
sort  ?  No,  sir.  And  you  say  yoti  didn't  see  Tom 
Powers  that  day?  I  didn't  see  Tom  Powers  that 
day  as  I  remember  of.  Have  you  tried  to  re- 
member? I  have.  You  have  no  recollection  of 
having  seen  Tom  Powers  that  day?  No,  sir. 
When  yooi  were  looking  through  this  little  arch, 
did  yon  see  what  had  becxime  of  the  group  that 
had  attracted  your  attention  so  particularlj',  in 
the  market  house,  when  j-ou  passed  through  ;  I 
mean  the  group  consisting  of  Tola-r,  Legget,  Ltit- 
terloh  and  E.  P.  Powers — did  you  see  what  had 
become  of  that  group?  No,  sir,  I  didn't  see 
them  any  more,  alter  I  passed  them.  You  saw 
none  of  these  men  in  the  crowd  anywhere,  after 
that?  I  didn't  notice  them  at  all.  Did  you  see 
any  one  with  weapons  on  that  day?  No,  sir. 
Didn't  John  Maultsby  have  a  weapon  on  that 
day  ?  Not  that  I  know  of.  Did  you  hear  him 
say  he  had  one?  No,  sir.  Did  you  see  anysigns- 
of  any?  No,  sir.  Did  you  hear  any  of  these 
prisoners  at  the  bar  say  they  had  a  weapon  on 
that  day  ?  I  never  have.  Did  you  see  any  one 
with  a  weapon  that  dity  at  the  marl^et  house,  at 
or  about  the  time  of  the  killing  ?  I  did  not,  sir. 
Did  you  leave  the  market  house  before  the  pistol 
was  shot?  No,  sir,  Yo^  were  standing  still  at 
that  little  arch,  on  the  south  face,  near  the  south 
east  corner  when  the  pistol  tired  ?  Yes,  sir. 
Could  you  see  the  smoke  from  the.  point  where 
you  stood?  I  did  not,  sir.  You  heard  the  re- 
port, only?  I  heard  the  report.  You  could  not 
see  the  ilash  and  the  smoke?  No,  sir.  Did  you 
hear  any  exclamations  in  the  crowd,  immediately 
after  the  tiring  ?  I  did.  What  was  it?  I  heard 
some  person  remark  that  Capt.  Tolar  shot  him. 
Did  you  hear  it  from  more  voices  than  one?  I 
did,  sir,  several  voices.  You  heard  it  distinctly? 
I  did.  It  was  immediately  after  the  shooting  was 
it  ?  Yes,  sir.  Did  you  hear  any  exclamation  im- 
mediately before  the  shooting?  I  did,  sir.  Did 
you  hear  any  such  cries  as  kill  him  ?  I  heard  the 
cries  ol  kill  him.  Did  jou  hear  any  stich  cry  as 
"  ahoot  him,"  or  was  it  "  kill  him  ?"  It  might 
have  been  both.  That  was  immediately  before 
the  shooting?  Yes,  sir.  And  immediatelyafter- 
wards  you  heard  several  persons  in  the  crowd 
say,  loud  enough  tobe  heard,  "  Capt.  Tolar  killed 
him?"  Yes,  sii-,  it  was  cried  out  there.  Did  you 
see  Capt.  Tolar?  I  did  not,  I  saw  him  after  the 
shooting.  How  long  after,  belore  he  left  the 
groinid  ?  No,  sir,  I  left  there  soon  after  the 
shooting,  and  went  on  back  to  my  work.  Did 
you  hearany  such  expression  "  as  he'll  get  away  ?" 
No,  .'ir.  '»\'hen  was  the  next  time  you  saw  Maults- 
by, after  the  shooting  ?  I  don't  know  whether  I 
saw  him  that  day  or  the  next.  You  didn't  see  him 
immediately  alter  the  shooting?     Jniaes  Nixon- 
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broiigbt  Watkins  out  of  the  crowd,  he  had  bold 
of  him  soon  after  he  shot ;  und  I  went  up  to  Wut- 
kins,  nnd  uaaljUcd  hold  of  him  and  told  him 
to  Ixdiavij  himself,  Nixon  shoved  nie  oil,  and 
Maultsl)y  eaine  up  at  the  time,  he  said,  ao  iiway, 
lean  mauau;e  him.  Nixon  said  soV  Yes,  sir. 
What  was  Monk  doinj;/  He  was  reariiifr  and  ra- 
fX'mfi.  What  was  he  Siiyiij;;'-'  I  don't  remember, 
he  was  cursinc:  and  swearinsr;  I  don't  know  that 
he  was  eursiny;  anybody  in  ])artieuhir.  Did  he 
liavc  any  wi'ai)on  y  I  tlon't  know  that  he 
did.  You  saw  no  weapon?  No,  sir.  About 
that  time  you  any  you  saw  Maultsby?  Yes, 
eir.  And  the  last  time  you  remember  see- 
ing him  before  the  shootinjr  was  just  as 
Archy  was  clearini^  the  arehV  Yes,  sir.  Where 
were  you  standinj;  wlien  you  saw  him  that  last 
time'/  On  the  south-east  eorner.  Still  at  the 
same  spot?  Yes,  sir.  Did  Maultsby  con>e  np  V 
I  reckon  he  did.  Did  he  appear  to  be  in  mo- 
tion or  was  he  stationary  when  you  saw  him. 
He  walked  up,  I  stepped  a  few  steps  myself,  to- 
wards Watkins.  Was  it  immediately  after  tlie 
shootiui;'  that  Monk  was  reariui^  about  there? 
Some  half  a  minute  or  minute  probably.  Was 
it  after  you  liad  heard  these  cries  of  "Capt.  To- 
lar  shot  him?"  First,  1  saw  Watkins,  I  think 
then  aftin- 1  saw  him  I  walked  around  the  crowd, 
aud  I  lieard  the  cries  of  "Capt.  Tolar  shot  liini." 
You  dou't  suppose  the  whole  thinif  was  a  minute 
after  tlie  shooting,  as  I  iiuaerstand  ywi?  No, 
sir.  It  was  all  vei7  quick  ?  Yes,  sir.  Did  you 
and  Maultsby  leave  then  ?  We  did  not,  he  part- 
ed from  me.  Maultsby  is  your  lirstcousiu  ?  Jle 
is,  sir.  Is  there  any  great  intimacy  between  you 
and  Maultsby,  or  is  it  the  ordinary  cousinly  kind- 
ness? That  is  all.  You  married  Moulc's  sister? 
I  did,  sir.  What  is  Monk's  real  hame?  William 
David  Watkins,  or  David  William  Watkins,  lam 
not  certain  about  it.  You  say  as  you  passed 
through  tlie  market  house  you  heard  from  some 
quarter  when  you  tirst  irot  there,  that  tlie  boy 
oujfht  to  be  killed?  Was  it  from  a  single  voice, 
or  from  several  voices  ?  It  was  from  one  or  two. 
Was  it  the  same  from  both  ?  Yes,  sir.  Was  it 
near  the  group  of  Leggett  and  Luttcrloh,  etc. 
Yes,  sir.  About  the  time  you  were  passing- 
there?  Yes,  sir.  I  wish  j'ou  to  describe  as 
well  as  you  can,  the  nature  of  the  movement' of 
the  crowd  as  Archy  passed  out  ol  the  main  arch, 
whether  there  was  anj'  movement  towards  him 
by  the  crowd  or  not  ?  Tliey  were  advancing 
pretty  closely  on  him.  Yon  licard  no  cries  at 
that  time  ?  No,  sir.  You  simi)ly  noticed  that 
they  were  close  on  him,  sir,  and  after  the  crowd 
got  out  tliere  were  cries  of  "kill  him?"  Yes, 
sir.  I  understand  you  to  say  you  saw  saw  no  one 
with  any  weapon  there  that" day?  '  I  did  not,  sir. 
That  you  have  no  reason  for  knowing  that  there 
was  nuy  weapon  there  ?  No,  sir.  Do  you  know 
whether  Jolm  JIaultsby  has  any  pistol  ?  I  do 
not,  sir.  Do  you  know  wliether  Capt.  Tolar  ha- 
bitually Avears"  a  pistol  or  did  at  that  time  ?  I 
am  not  very  well  acquainted  with  Capt.  Tolar. 
That  is  not  an  answer  to  my  question.  1  don't 
know,  sir. 

Re-direct  examination  by  the  Counsel  for  the 
accused : 

Mr.  Jones,  I  think  I  understood  yon  to  convey 
this  idea,  in  your  testimony  at  first"  that  up  to  the 
time  that  Beebee  had  cleared  the  arch,  and  got 
upon  the  pavement  that  whether  a  rush  was  made 
at  him  you  don't  know  but  if  a  rnsli  was  made, 
you  do  know  that  Maultsby  was  not  a  party  to  it? 
At  the  time  Beebee  came  out  of  the  arch  Alaults- 
by  was  with  me.  And  if  any  sucii  rush  was  made 
up  to  th>it  time,  you  know  that  Maultsby  was  not 
engaged  in  it.  ite  was  not  engaged  up  to  the 
time  that  Beebee  caiiic  out,  but  after  that  I  dou't 


know.  And  it  wax  about  that  time  you  first 
heard  the  cries  of  kill  him  ?  After  the  crowd  got 
onrside.  Then  up  to  the  time  the  crowd  got  out- 
side, and  Beebt'e  got  outsidi;,  and  the  cries  of 
"kill  him,"  were  heard  by  you,  Maultsby  was  not 
a  party  to  any  rush,  or  any  advance  upon  liim 
wliicli  may  have  been  made.  Maultsby  was  with 
me  up  to  the  time  that  Beebee  passed  out  of  the 
main  arch,  was  coming  out  of  the  main  arch,  the 
eiowd  was  advancing  on  bini  then;  is  all  I  know 
about  Maultsbj-.  Maultsby  wa;;  not  in  that  crowd 
that  was  advancing  on  him  ?  Not  at  that  time  he 
was  not.  You  say  after  the  pistol  shot  was  fired, 
you  then  passed  around  the  crowd.  Yes,  sir. 
Which  side  of  tlie  crowd  did  you  pass  around  ? 
On  the  south  side,  or  the  soul  h  east  side  ?  Where 
did  you  go  then?  I  went  into  the  crowd  far 
enough  to  see  Beebee.  You  passed  from  the 
southern  corner  around  the  South  eastern  part  of 
crowd,  then  in*o  the  crowd,  until  you  got  wliere 
you  could  see  Beebee?  Yes,  sir.  When  was  it 
j'ou  heard  those  erics  of  Capt.  Tolar  liad  shot 
1dm,  where  did  you  get  before  you  heard  tlie  cry 
first?  T  was  coming  around  the  crowd.  Had  you 
penetrated  the  crowd  upon  that  eastern  front  be- 
fore you  licard  tiiat  Capt.  Tolar  shot  him,  do  you 
recollect  whether  you  were  on  the  Southern  south 
eastern,  or  eastern  part  of  the  crowd  ?  I  was  on 
southeast  part?  At  that  time  I  understand  yon 
to  say  J'OU  didn't  see  Tolar?  At  that  time  I  did 
not.  You  don't  know  whetlier  Tolar  was  there 
ornot?  No,  sir,  not  at  that  time.  Wliere  did 
these  voices  j^roceed  froni  what  part  of  the  crowd? 
I  really  don't  know,  it  was  in  amongst  the  crowd 
some  where.  Aud  it  was  after  you  had  walked 
from  the  south  eastern  corner,  off  of  the  pave- 
ment and  you  were  on  the  south  east  side  of  the 
crowd,  that  you  first  heard  thecries  ?  i  had  walk- 
ed some  six  or  eight  steps.  How  long  was  it,  I 
don't  expect  you  to  answer  with  perfect  accurra- 
cy,  how  long  was  it  after  you  heard  the  report  of 
the  pistol,  before  you  lieard  the  first  cry  that 
Capt.  Tolar  has  shot  him?  A  minute  or  so. 
IIow  was  that  first  cry,  do  yon  remember,  was  it 
aloud  cry,  or  was  itin  an  ordinary  tone  of  voice  ? 
Some  one  sung  out  Capt.  Tolar  was  the  man  that 
shot.  That  you  say  was  a  minute  or  a  minute 
and  a  half  after  thesliooting. 

The  Counsel  for  the  prosecution  said  he  didn't 
say  anthing  about  a  minute  and  a  half. 

"The  Counsel  for  the  accused  said  he  said  a  min- 
ute or  so,  which  Avould  include  two  minutes,  and 
he  put  it  at  a  miuute  and  a  half  at  the  smallest. 
Re-direct  examination  resumed : 
What  did  you  mean  when  you  said  a  minute  or 
so  ?  I  was  not  exactlj-  positive  ;  it  may  have  been 
more  than  a  minute,  a  second  or  two  more,  or  it 
may  have  l)cen  less.  You  saw  no  weapons  there 
in  the  hands  of  anybody  ?  I  did  not.  You  have 
no  reason  to  know  that  anj'  person  had  one  ?  No, 
sir.  You  had  no  weapons  yourself  ?  No,  sir. 
Mr.  Jones,  did  I  understand  you  to  say  that  at 
tlie  time  of  the  sliooting,  you  were  standing 
against  tlie  wall  ?  At  the  time  the  pistol  fired  I 
was.  Which  way  were  you  facing  ?  I  don't  ex- 
actly know.  Did  you  move  from  your  position 
against  the  wall  immediately,  upon  the  crack  of 
tiie  pistol,  or  did  yon  stand  there  after  a  little- 
while,  to  see  what  the  result  of  tlie  pistol  shot 
had  been?  Very  quick  after  the  pistol  fired, 
Watkins  was  brought  out  of  the  crowd  by  Nix- 
on ;  then  I  advanced  towards  Watkins,  and  Nix- 
on slioved  me  off,  then  I  walked  around  the 
crowd,  and  the  cries  was  given.  Then  you  wait- 
ed there  at  your  place  at  the  market  house  until 
Watkins  was  brought  out  ?  Y''es,  sir.  And  nntil 
you  had  gone  up  there,  and  told  him  to  be  quiet? 
Yes,  sir.  And  until  after  Nixon  had  made  the 
reply  that  be  could  take  care  of  him?    Vc-s,  sir. 
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And  after  that  occurred,  then  you  commenced 
walking  around  the  crowd?  Yes,  sir.  And  it 
was  alter  yon  had  coinnienccd  walking  around 
the  crowd,  that  you  thon  first  lieard  the'exclania- 
tiou  Tolar  shot  him  '!  Ves,  sir.  Now  you  say, 
when  you  lir&t  passed  tliroughthc  niai-ket  house, 
in  goiui?  down  that  portion  of  the  pavement 
which  was  near  where  Jolin  Maultsby  was,  and 
where  the  carriage  was,  that  in  that  group  of 
Leggett,  Lutterloh,  &c.,  that  you  there  heard 
some  one  say  he  ought  to  be  killed?  Yes,  sir. 
On  which  side  of  that  group  did  you  pass  coming 
«ast,  did  you  pass  them  on  your  left,  or  did  you 
leave  them  to  j'our  right  ?  1  think  they  were  on 
my  right,  I  am  not  positive  about  it.  Do  you 
know  whether  that  exclamation  that  he  ought  lo 
be  killed,  proceeded  from  the  group,  or  some- 
body at  the  front,  or  somebody  at  the  right  or 
rear?  It  was  in  amongst  the  crowd  there.  Did 
I  understand  you  to  mean  in  reply  to  the  ques- 
tion which  was  asked  upon  the  cross-examina- 
tion, that  those  men  Leggett,  Lutterloh  and 
E.  P.  Powers  and  Tolar,  were  standing 
oil  as  a  distinct  party,  entirely  separate  from 
the  balance  of  tlie  crowd  ?  They  were  stand- 
ing about  two  stc[)s  from  the  main  part 
of  the  crowd.  And  all  around  them  was  the 
main  body  of  the  crowd  ?  Ofi  a  little ;  about  two 
steps.  How  many  persons  were  around  there 
Mr.  Jones  ?  There  was  some  fifty  or  sixty  I  sup- 
])Ose.  Do  you  know  whether  that  exclamation, 
that  he  ought  to  be  killed,  arose  from  the  group, 
or  whether  it  arose  from  those  fifty  or  sixty  per- 
sons ?  1  can't  say,  wherever  it  came  from,  it  was 
close  to  me  as  I  passed  the  crowd. 

Questioned  by  the  Commission. 

Did  you  see  Mr.  Samuel  A,  Phillips,  at  the 
moment  the  pistol  was  flred  ?    I  did  not,  sir. 

The  Commission  here  took  a  recess  of  five 
ininutes,  after  which 

Mattuew  Morgan  was  called,  who,  Laving 
been  duly  sworn,  on  Saturday  the  24th  instant, 
testified  "as  follows : 

Examined  by  the  Commission. 

Were  you  at  the  market  house  in  Fayetteville, 
on  the  day,  and  at  the  time  one  Arehy  Beebee,  or 
Arehy  Warden  was  killed  ?  I  was,  sir.  State  on 
what  day,  and  at  what  hour  of  the  day  the  killing 
■of  Arehy  Beebee  occurred  ?  It  was  about  lour 
o'clock  I  think,  in  the  afternoon  of  the  eleventh 
of  February.  Did  you  see  William  J.  Tolar  there 
that  day  ?  Yes,  sir.  Did  he  have  any  weapon  ? 
He  did,  sir.  Describe  the  weapon  that  he  had? 
A  pistol.  What  sort  of  a  pistol  ?  What  I  call  a 
navy  pistol;  I  don't  know  the  kind  myself.  A 
revolving  pistol?  Yes,  sir,  as  nigh  as  I  could 
see.  How  long  was  it  before  the  killing  of  Bee- 
bee,  that  you  saw  Tolar  for  the  first  time,  with  a 
pistol ;  one  minute  ?  More  than  a  minute,  I  sup- 
pose about  five  or  ten  minutes.  You  saw  him 
with  a  pistol  five  minutes  before  Beebee  was 
killed  ?  Yes,  sir,  I  reckon  about  five.  Did  you 
see  him  during  the  whole  time — during  those  five 
minutes  ?  Yes,  sir.  What  was  he  doing  with 
the  pistol  ?  What  attracted  my  attention,"he  had 
it  like  he  was  going  to  shoor,  and  I  watched 
Lim  to  see  whether  he  did  or  not.  Was 
it  cocked?  If  it  was  I  didn't  see  it.  Was 
it  presented?  He  had  it  in  his  bands  so  (repre- 
sents holding  up  the  pistol  with  the  breech  in 
Lis  right  hand,  th-c  muzzle  in  bis  left,  in  front  of 
Lim.)  Was  it  presented  towards  Beebee?  In 
that  direction.  Where  were  you  standing  at  the 
time  you  first  saw  Tolar  with  a  ]nstol  ?  I  was 
standing  at  the  north  side  of  the  arch.  The 
north  side  of  what  arch?  The  main  arch,  on  the 
cast  side.  On  the  pavement  or  inside  of  the  mar- 
ket house  ?  On  the  pavement.  Were  you  stand- 
there  at  the  last  lime  you  saw  Lim  t\  itli  it  ?  Ycb, 


sir.  State  your  position  with  reference  to  Tolar, 
where  was  Tolar?  He  was  a  little  to  my  left, 
sort  of  in  front.  In  front  and  to  your  left? 
Not  exactly  in  front,  and  he  was  not  behind. 
IIow  far  was  he  to  your  front  ?  I  suppose  about 
three  feet,  in  a  straight  line.  How  far  to  your 
left  ?  Just  right  on  my  left  side.  Could  you 
have  reached  him  ?  No,  sir.  Was  he  on  the 
pavement?  Yes,  sir.  Where  was  Beebee?  Bee- 
bee was  near  about  the  little  arch.  Directly  in 
front  of  you  ?  He  wajj  not  exactly  in  front  of 
ine,  you  may  say  he  was  in  front,  because  I  was 
looking  right  towards  him.  Was  he  on  the  out- 
side of  the  pavement  or  next  to  the  market 
house?  He  was  about  near  tiie  middle  of  the 
pavement.  And  you  were  standing  on  the  edge, 
next  to  the  market  house  ?  Yes,  sir.  Was  be 
directly  in  front  of  Tolar?  I  think  he  was  a  lit- 
tle more  to  the  right.  Was  Tolar  on  the  pave- 
ment or  off?  I  think,  sir,  he  was  on  the  pave- 
ment, I  am  certain  he  was,  right  along  the  edge, 
somewhere.  Where  was  Tolar  standing  when 
you  first  saw  him  with  a  pistol  ?  He  was  stand- 
ing right  to  iny  left.  Was  he  standing  in  the 
same  place  when  you  last  saw  him  with  a  pistol? 
Y'cs,  sir.  WaS)  Tolar  standing  still  all  the  time  you 
saw  him  ?  He  justsortof  movedalittle,notgiving 
backwards  or  forwards.  Moving  his  body,  do  you 
mean,  without  moving  his  feet?  Yes,  sir.  Did  be 
move  his  feet  all?  His  body  was  working,  that 
was  all  I  noticed.  Did  Tolar  fire  the  pistol  Lc 
had  ?  He  did  not,  sir.  At  any  time  while  you 
were  looking  at  him?  No,  sir.  'What  did  he  do 
with  the  pistol  when  you  last  saw  him  ;  what  was 
he  doing  with  it  ?  He  had  it  in  his  hand.  Was 
that  before  Bebee  was  shot  ?  Yes,  sir.  Did  you 
see  him  with  the  pistol  after  Beebee  was  shot  ? 
I  don't  recollect  whether  1  did  or  not;  after  he 
was  shot  they  all  crowded  up  around,  and  I  hadn't 
my  eyes  off  of  the  man.  Do  you  know  where  the 
pistol  is  now  that  Tolar  had  on  that  day  ?  No, 
sir.  Have  you  at  any  time  heard  Tolar  or  either 
of  the  other  prisoners  now  on  trial  or  arrested 
for  trial  say  where  the  pistol  can  be  found  ?  No, 
sir.  Did  you  see  Arehy  Beebee  at  the  time  he 
was  killed  .'  Yes,  sir,  I  saw  him  when  he  fell. 
You  saw  him  at  the  very  moment  he  fell  ?  Yes, 
sir,  I  think  I  saw  him  at  the  moment  he  fell. 
Were  you  looking  at  him  ?  I  was  looking  at 
Tolar  till  the  pistol  fired,  and  then  I  looked  to 
Beebee.  What  attracted  your  attention  to  Beebee 
after  the  pistol  tired  ?  I  heard  the  pistol  and  then 
I  heard  some  of  them  say  "  he  has  killed  him." 
What  was  his  position  at  the  moment  he  fell  with 
reiercQce  to  the  market  house?  It  was  sort  of 
rearing  like  he  was  trying  to  get  away.  Where 
was  he  ?  He  was  at  the  corner  of  the  little  arch. 
Near  the  south  side  of  the  little  arch  ?  Yes,  sir. 
Was  there  more  than  one  pistol  fired  at  or  about 
the  time  that  Arehy  Beebee  was  killed  ?  No,  sir, 
only  one  that  I  heard.  Did  you  see  any  other 
person  beside  Tolar  with  a  pistol  in  that  crowd 
before  Beebee  was  killed  ?  No,  sir.  Did  you  see 
any  other  person  or  persons  with  a  pistol  or  pis- 
tols at  the  time  Beebee  was  killed?  No,  sir,  not 
until  after  he  was  killed  ?  Did  you  see  any  other 
pistol  on  the  ground  there  where  Beebee  was 
killed  immediately  after  the  pistol  was  fired  that 
day?  I  did,  sir.  In  whose  hands  was  that  pis- 
tol? Mr.  Phillips.  Where  was  Phillips  at  that 
time  ?  He  was  standing  out,  sort  of  going  to- 
wards his  store.  How  long  was  that  after  Beebee 
was  killed?  It  was  some  two  or  three  minutes. 
Had  he  the  pistol  in  his  hand  ?  Yes,  sir.  Which 
hand  ?  In  his  right  hand,  I  think.  What  sort  of 
a  pi.?lol  was  it?  It  was  one  of  those  large,  long 
pistols,  like  they  have  in  the  army.  The  same 
sort  of  a  pistol  you  saw  in  Tolar's  hands  ?  I  don't 
thiuli  it  was.    Was  it  the  tiamu  size  ?    If  auy  thing 
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It  might  have  been  a  little  bigger  than  Tolar's. 
When  did  you  first  tbiuli  it  was  a  little  bijrgcr? 
The  reason  I  tliouglit  so  was  because  you  sliowed 
ine  one  and  it  was  about  the  same  sized  pistol. 
Wasn't  tlie  pistol  Toliir  liad  the  same  sort  too? 
I  thinlv  his  loolied  liivc  it  had  silver  around  the 
edges.  Wliat  was  Phillips  doing  with  thai  jjistol 
when  you  saw  him  'i  lie  was  not  doing  anything 
only  he  had  it  in  liis  liand  going  towards  his 
store,  he  didn't  go  tar  before  he  put  it  away. 
IIow  far  was  he  from  you  wlien  you  saw  him  put 
that  pistol  up?  Not  very  lar.  IIow  far?  I 
could  not  say  exactly.  Was  he  twenty  feet  ?  No, 
sir.  Was  he  ten  feet  ?  Something  like  ten  feet, 
I  reckon.  Descril)C  his  position?  I  don't  think 
I  could.  Why  not?  Because  his  face  was  down 
towards  tlie  store.  His  face  was  towards  the 
store  ?  Yes,  sir.  He  was  on  what  street  ?  On 
Haj'  street. 

THOMAS  A.  Hendkicks,  a  witness  for  the  de 
fence,  having  been  first  duly  sworn,  testified  as 
follows : 

By  Counsel  for  accused  : 

Mr.  Hendricks,  where  do  you  reside  ?  In  Fay- 
etteville,  sir.  State  of  North  Carolina?  Yes, 
sir.  How  long  have  you  been  residing  in  Fay- 
etteville?  Ever  since  the  latter  part  of  1845. 
What  is  your  business  ?  Manufacturer.  Were 
you  in  Fayetteville  on  the  day  Archy  Beebee  was 
killed?  Yes,  sir.  Were  you  at  the  market  house 
on  that  day?  No,  sir.  Were  you  a  member  of  a 
coroner's  inciuest  tliat  sal  upon  the  body  of  Archy 
Beebee  to  ascertain  tlie  manner  in  wliich  he  came 
to  his  death.  Yes,  sir.  At  what  time  did  it  com- 
mence? In  the  afternoon.  On  the  day  he  was 
killed?  Yes,  sir.  Did  they  make  u[)  their  ver- 
dict on  that  day  ?  No,  sir,  the  tliird  day.  Tliey 
made  up  their  verdict  on  the  third  day— you  met 
in  the  afternoon  you  say  ?  Yes,  sir.  And  when 
did  you  adjourn;  when  was  your  first  adjourn- 
ment ?  That  evening.  To  meet  when  ?  To 
meet  at  ten  o'cloclv  next  day.  Did  you  meet 
then  ?  Yes,  sir.  How  long  did  you  remain  in 
session?  Until  dinner  recess.  Do  you  know 
what  hour?  I  think  between  one  and  two.  To 
meet  again  when  ?  At  three  I  thinlv?  And  you 
met?  Yes,  sir.  And  when  did  you  make  up 
your  verdict  ?  We  signed  it  on  the  third  day. 
Now  I  desire  sir,  to  confine  your  attention  to  the 
second  day.  The  second  day,  sir,  very  well.  Was 
Sam  Phillips  a  member  of  that  coroner's  inquest? 

Counsel  for  prosecution  :     Stop. 

Counsel  for  accused:  What  we  propose  to 
prove  is  matter  of  fact,  whether  Sam  Phillips  was 
acting,  not  whether  he  was  sworn,  but  whether 
he  was  there  that  day  acting  as  a  member  of  the 
coroner's  inquest. 

Counsel  lor  prosecution  :  And  we  say  in  re- 
ply that  it  makes  no  ditlerence.  There  is  a  record 
in  existence  relating  to  this  matter,  and  the  rule 
of  law  is,  that  the  best  evidence  must  be  produc- 
ed. The  record  that  exists,  of  the  proceedings  of 
that  jury,  is  the  best  evidence,  and  if  the  defence 
want  the  evidence,  they  ought  to  produce  that 
paper.  They  cannot  introduce  secondary  evi- 
dence in  the  shape  of  parole  testimony  so  long  as 
that  record,  showing  the  proceedings  of  the  jury 
exists. 

Counsel  for  accused  :  We  arc  not  aware  of  any 
principle  of  law,  such  as  that  laid  down  by  Colo- 
nel Haywood.  We  insist  that  a  matter  of  fact 
may  be  proven  as  fact ;  but  when  a  paper  is  spok- 
en of,  the  rule  of  law  is,  that  the  contents  of  that 
paper  cannot  be  proved  except  by  the  introduc- 
tion of  the  paper  itself.  That  is  the  best  evi- 
dence of  what  is  in  the  paper,  and  the  law  re- 
spects notliing  outside  of  that  evidence.  There 
is  nothing  clearer  than  that.  The  fact  that  Mr. 
Phillips  was  there  that  day  cannot  be  produced  in 


evidence?  That  there  was  an  inquest  that  day, 
or  that  he  was  not  there  is  not  admissible  ?  Sup- 
pose he  had  not  been  there,  I  suppo.se  this  wit- 
ness may  tell  h^;  was  not  there;  and  if  there  was 
an  inquest,  or  something  in  liie  nature  (jf  an  in- 
(luest,  it  is  a  substantial  tact,  and  no  paper  is  ne- 
cessary, 'lo  prcjve  that  fact,  the  paper  is  not  the 
best  evidence— it  is  uol  the  l>est  evidence  of  the 
fact.  Of  the  contents  of  that  paper  it  is  the  best 
evidence. 

That  a  deed  exists, — as  that  lands  have  been 
sold  for  instance, — (not  that  the  deed  was  execu- 
ted; can  be  proved;  but  the  contents  of  tiiatdeed, 
the  purport  of  that  deed,  can  only  be  proved  by 
the  introduction  of  the  deed  itself.  But  in  any 
other  point  of  view  it  strikes  me  that  this  testi- 
mony IS  clearly  admissible.  Mr.  Piiillips  him- 
self has  been  introduced  about  this  matter  ;  he 
himself  has  testified  abwut  it ;  we  asked  liim  spe- 
cific questions  about  this  matter;  put  liim  on  his 
guard  that  we  were  going  to  contradict  him  about 
this  matter.  We  put  him  on  liis  jjuard  that  he 
was  going  to  l)e  coutradicted.  We  put  to  him 
certain  specific  questions  which  he  answered. 
The  Counsel  for  the  proseciution  asked  him  ques- 
tions, and  we  put  him  on  his  guard  about  these 
questions;  and  i.ow,  we  propose  by  this  witness, 
to  jjrove  tliat  he  did  not  make  correct  answers  to 
these  questions.  In  either  asj^eet  of  the  ease  this 
testimony  is  admissible. 

Counsel  for  prosecution  :  No  amount  of  soph- 
istry can  get  over  this  fact — that  if  Phillips  was  a 
member  ot  that  coroner's  jury,  the  rec(H'dsare  the 
best  evidence  of  the  fact,  and  aecordinij  to  the  rule 
of  law  the  bent  evidence  mu  t  be  produced.  No 
secondary  evidence  will  be  admitted.  I  object  to 
any  thing  of  the  sort. 

Tlie  Commission  :  The  Court  will  retire  to  con- 
sider the  (luestion. 

The  Commission  was  then  cleared  for  delibera- 
tion, and,  after  some  time  so  spent,  was  re-open- 
ed ;  when 

The  Judge  Advocate  stated  that  the  Commis- 
sion sustains  the  objection  of  the  Counsel  for  the 
prosecution. 

By  Counsel  for  accused: 

Mr.  Hendricks,  on  the  day  that  you  have  al- 
ready spoken  of  at  the  store  ot  Samuel  A.  Phil- 
lips in  the  town  of  Fayetteville,  did  you  have  any 
conversation  with  Samuel  A.  Phillips  in  relation 
to  this  matter  ?  Yes,  sir.  Well,  sir,  just  give 
the  Court  that  conversation. 

Counsel  for  prosecution  :  I  object  to  it,  sir. 

Counsel  for  accused :  Do  you  object  to  that? 

Counsel  for  prosecution:  Yes,  sir. 

Counsel  for  accused :  Well,  sir,  let  us  have  the 
groimds  for  your  objection. 

Counsel  for  prosecution  :  The  declarations  of 
Mr  Phillips  are  proposed  to  be  given  in  evidence  ; 
in  the  first  place  that  is  what  I  object  to. 

Counsel  for  accused:  Can't  we  impeach  him 
as  a  witness  ? 

Counsel  for  prosecution :  Y''ou  can't  impeach 
him  in  that  way. 

Counsel  for  accused:  We  think  we  can. 

Counsel  for  prosecution  :  Very  well ;  I  under- 
stand, I  think,  what  the  gentlemen  are  aiming 
at,  and,  if  the  Court  pleases,  it  may  be  as  well  to 
state  our  position  upon  it.  Upon  the  examination 
of  Mr.  Phillips,  the  cross  examination  in  this 
case,  if  the  Court  will  remember,  he  was  asked  if, 
at  a  certain  time  mentioned,  he  had  not  in  a  con- 
versation with  tJih  witness  used  certain  expres- 
sions with  respect  to  the  proceedings  before  the 
coroner's  inquest.  I  contend  that  according  to 
the  rules  of  law,  that  question,  having  been  ask- 
ed by  the  defence  and  answered  by  Phillips, 
thej'  are  bound  by  his  answer,  and  ough.t  not 
to    be    permitted  now  to    introduce     evidence, 
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for  the    purpose    of  contradicting   liim.      The 
rule  of  law  is,  that  if  Counsel  has  cross-exaai- 
iued  a  witness  as  to  a  collateral  fact  which  is  not 
immediately  material  to  the  issue,  he  is  boutd 
bv  the  witucss"  auswer,  and  canuot  raise  a  col- 
lateral issue  here  by  introducinff  other  evideucc  to  : 
prove  the  existence  or  non-existence  of  the  fact,  t 
No"',    mark,  me, — if,  in   the   crosr-examination, 
Piiillips  hud  been  questioned  as  to  whether  he  j 
had  made  different  statements  with  regard  to  the  ! 
main   issue,    stating  time,    })lace    and    circum-  | 
stance, — or  it  he  had  rot  made  certain  particu- 
lar statements,   giving  time,    place  and   circam- 
st-.mce,   and    he^had  replied  thereto,   then   evi- 
dence mitfht   be  introduced  lor  the  purpose  ot 
contradicting  him.      The  rule  of  law  is,  when, 
■with  regard  to  a  collateral  question,  <uch  as  this 
one  was,  an  inquiry  is  made  of  the   witness  ou 
cross-examination,  the  Counsel  asiiing  the  ques- 
tion is  bound  by  his  answer,  and  eatmot  intro- 
duce testimony  for  tlie  purpose  of  contradicting 
him.    The  rule  is  evidently  one  of  convenience  ; 
for,  if  Phillips  could  be  examined  ad  to  a  collat- 
eral conversation  with  regard  to  something  else, 
to  wit:  the  coroner's  inquest,  and  then  evrdence 
could  be  introduced  to  contradict  him,  of  course 
Phillips  would  have  to  be  allowed  an  opportuni- 
ty of   rebutting,  and  there  would   never  be  an 
end  to   this   thing.      Here  is    what  is  stated  in 
Grecnleat,    p.    490,    §  499.       "In    Cross  exami- 
nations, however,   the  rule  is   not  |ipplied  with 
the  same  strictness  as  in  examiuations-in  chief; 
hut,    on  the  contrary  great  latitude  of  interro- 
gation   is  sometimes   permitted    by  the  Judge, 
in  the  exercise  of    his  discretion,    where,   from 
the    temper    and  conduct   of    the    wimess    or 
other  circumstances,  such  course  seems  essential 
to  the  discovery  of  the  truth,  or  where  the  cross- 
examiner  will  undertake  to  show  tiie  relevancy 
of  the  question  afterwards  by  other  evidence.     On 
fiis  head  it  is  difficult  to  lay  down  any  i)recise 
rule.     But  it  is  a  well   established  rule,   that  a 
witness  cannot  be  examined  as  to  any  fact  which , 
is  collateral  and  irrelevant  to  the  issue  merely  for 
the  purpose  of  contradi .tint;   him  bv  other  evi- 
dence, if  he  should  deny  it,  thereby  to  discredit 
his   testimony.     And,   if  a  question  is   put  to  a 
witness,  which  is  collateral  or  irrelevant  to  the 
issue,  his  answer  can  not  be  contradicted  by  the 
party  who  asked  the  question,  but  is  conclusive 
aj'ainst  him."       Now  if  the   Court  pleases,  the 
present  case  is  this — the  Counsel  for  the  defense 
asked  an  irrelevant,  collateral  question  of  one  of 
our  witnesses, — what  was  this? — whether  he  had  | 
not  at  a  certain  place,  at  a  certain  time,  in  a  con- 1 
versation  with  Hendricks,  stated  something  in  I 
regard    to   the   Coroner's   inquest;   whether  he 
had'nt  made  a  certain  statement  in  regard  to  the 
inquest,  and  he  answered  it, — it  was  a  collateral 
and  irrelevant  question,   and  ^ve  insist  upon  it, 
that  according  to  the  rule  laid  down,  the  Counsel 
for  the  defense  can't  go  on  here  with  evidence  of 
a  collateral  character  which  we  in  return  will  have 
to  re  bat  bv  collateral  evidence.     Here  is  a  case  ci- 
ted by  Greeuleaf,  (p.  iya,  ^  443,  n.  7,)  where  it  is  ! 
stated,    "thus,  if  he,"    (the  witness)   "  is  asked  | 
whether  he  has  not  said  to  "  A  ",  that  a  bribe  had  i 
been  offered  to  him  by  the  party  by  wliomhe  was  | 
called,  and  he  denies  having  so  said,    evidence  is  ' 
not  admissible  to  prove  that  he  did  so   state  to  j 
A."     In  another  case,    Greenleaf,   (same  page,  i 
section  and  note  as  last   quotation,)    states, —  i 
"when     a    witness    was    asked,     on    cross-ex- 1 
amination,  and  for  the  sole   purpose  of  afiect- 
ing  his  credit,  whether  he  had  not  made  false  rep- 
resentations of  the  adverse  party's  responsibility, 
his  negative  answer  was  held  conclusive   against 
the  party  cross  examining."    The  mass  ol  cases 
that  might  be  cited  on  the  point  is  enormous. 


and  the  only  nicety  is,  trhen  it  a  qttfstion  col- 
lateral .«'  That  is  the  only  point.  Now  the  rale 
confines  relevancy  to  such  question  as  these — 
if  any  question  had  been  asked  Phillips,  with 
regard  to  previous  statements  about  this  trial, 
and  he  had  said  he  had  not  made  such  state- 
ments, tlien  evidence  could  be  introduced  for 
the  purpose  of  coutradicting  him.  if  he  had 
been  asked  whether  he  had  been  bribed,  and 
he  had  said  "No,"  evidence  could  be  introduced 
to  show  that  he  was  bribed.  But  when  a  collat- 
eral question  is  asked  with  regard  to  a  con- 
vei-satiou  about  a  coUatend  matter,  as  in  the 
case  we  have  referred  to, — where  a  man  was 
asked  if  lie  had  not  stated  that  "A."  had  offered 
hiiu  a  biibe,  and  he  said  not, — the  answer  is 
final.  The  rules  of  evidence  are  very  plain; 
the  first  is,  that  the  testimony  must  "be  rele- 
vant to  the  issue.  The  defence  in  cross-exami- 
nation may  ask  collateral  questions,  with  the 
view  of  showing  that  the  witness'  evidence  is  not 
to  be  relied  upon.  But  there  is  a  limit  even  to  that; 
and  when  the  defence  asks  an  independent,  collat- 
eral, irrelevant  question  with  regard  to  something 
else,  and  the  response  of  the  witness  is  given  on 
that  point,  it  must  be  final,  otherwise  there  would 
be  no  end  to  the  trial.  Of  course  matters  of  this 
kind  are  always  more  or  less  points  in  the  dis- 
cretion of  the  Court;  but  it  must  be  apparent  to 
the  Court  that  what  3ir.  Phillips  said,  with  re- 
gard to  the  conduct  of  the  coroner's  inquest,  can 
have  no  bearing  on  the  question  whether  Tolar 
and  these  persons  charged  with  this  crime,  com- 
mitted it.  The  Court  will  remember  the  ques- 
tion to  ^Ir.  Phillips, — the  question  was,  whether 
he  hadn't  at  a  certain  time  and  place,  called  up- 
on Hendricks,  and  made  a  certain  statement  with 
regard  to  the  proceedings  before  the  inquest. 

Counsel  for  accused :  If  the  Court  please  : — I 
always  dislike,  very  much  indeed,  to  have  to 
malie  any  objection  to  testimony  brought  for- 
ward on  the  prosecution  in  Courts-martial  or 
Military  Commissions ;  and  I  always  dislike  very 
much  to  have  these  objections  made  to  ques- 
tions which  I  ask. 

Counsel  lor  prosecution :  If  the  Court  please, — 
I  would  prefer  that  the  witness  should  withdraw 
for  the  moment. 

Counsel  for  accused:  I  have  no  objectibn. 
Witness  then  withdrew. 

Counsel  for  accused  continues  :  As  the  Coun- 
sel has  well  remarked  in  his  conclusion,  these 
are  matters  always  more  or  less  addressed  to  the 
discretion  of  the  Court  I  am  rather  surprised, 
I  must  say,  that  such  objections  as  these  are  be- 
ing taken  to  testimony  at  this  stage  of  the  pro- 
ceedings. All  that  we  ask,  all  tl".at  we  desire,  is, 
that  this  matter  may  be  tairly  and  impartially  in- 
vestigated. If  these  are  the  guilty  men,  and  if 
the  proof  shall  demonstrate  it,  let  them  be  con- 
victed, and  let  them  suffer;  but  in  God's  name, 
if  they  be  not  the  guilty  men,  why  shut  the  door 
to  the  inquiry  as  to  who  are  the  guilty  parties? 
There  are  some  questions  which  appear  to  be  col- 
lateral to  the  issue,  but  which  are  not  collateral, 
and  are  directly  pertinent.  I  admit  the  general 
rule  of  evidence,  as  stated  by  the  Counsel,  that 
if  we  shall  cull  out  fairly  co'llateral  matter,  wc 
are  bound  by  the  answer  of  the  witness,  and  we 
cannot  contradict  it.  But  is  this  collateral  V  Why 
if  the  Court  will  indulfire  me,  just  look  at  the  na- 
ture of  the  defence.  We  come  here,  and  we  say 
that  these  men  did  not  kill  him,  and  that  another 
man  did.  Is  it  not  pertinent  to  the  issue,  to  prove 
by  any  means  that  we  can,  that  Samuel  A.  Phil 
lips  was  the  party  who  killed  this  man  ?  Most 
clearly  it  is.  is  it  collateral  to  the  issue  that  we 
shall  show  that  Samuel  A.  Phillips  had  a  pistol 
in  bis  hand  there  that  day.  and  that  he  discharg^- 


CONVENED    AT   IIALEIGII,   NORTH   CAROLIA'A. 


3S5 


ed  that  pistol  towurdo  the  head  of  Bcebee,  aud 
then  and  there  killed  aud  murdered  the  uian  V 
Moot  eertainly  it  is  not  eullalerul.  What  is  the 
object  with  regard  to  the  deelaratiou  ot  I'hillipt-? 
It  is  to  prove  the  same  fact  that  we  have  attemp- 
ted til  jirove  by  the  deelaratiou  of  witnesses  from 
that  stand.  We  asked  Samuel  A.  Phillips  a  ques- 
tion as  to  whether  lie  had  not  by  his  raauner, 
conversation  and  declarations  shown  that  he  had 
killed  this  UianBectlieeV  Uesays"no."  Is  that 
collateral  '!  TIkmi  it  is  equally  collateral,  all  the 
proof  we  have  broui^ht  forward,  to  show  the  pis- 
tol in  Pliillips'  hilnd,  and  to  show  the  pulling  of 
the  triijtrer  by  Philli|)s.  Suppose  it  appears  now 
tha*,  on  the  day  after  the  killing,  Phillips  was  ner- 
vous, that  Phillips  was  uneasy,  that  Phillips  was 
tryiuK  to  suppress  testimony,  that  he  was  making; 
appeals  to  men  not  to  examine  testimony  if  they 
were  Iriends  of  his,  dots  it  not  tend  directly  to 
the  establishment  of  the  defence  iu  this  case? 
does  it  uot  tend  directlj'  to  prove  the  fact  that 
lie  was  concerned  in  that  killint;?  that  he  was 
the  man  that  did  it  y  Why,  sir,  to  my  mind  it  is 
perfectly  irresistible.  One  is  proof  of  facts,  an- 
other of  declarations,  and  if  you  exclude  the  dec- 
larations, to  be  consistent,  the  facts  should  be 
excluded;  and  tiie  onlj' testimony  that  could  be 
offered  then,  that  thi^  Court  could  consider, 
■would  be  as  to  the  fact  that  Capt.  Tolar  did  the 
shootinji:,  aud  that  would  entirely  exclude  any 
evidence  as  to  whether  any  other  man  did  shoot 
him.  Now,  I  confess  that  the  distinctiou  is  nice 
sometimes,  and  one  that  a  Court  may  uot,  in  ma- 
ny cases,  be  able  to  see  clearly  at  once.  But  it  is 
a  question  involvius  the  lite  or  death  of  these 
men,  and  I  hope  and  believe  that  the  Court  will 
consider  this  question  well  and  thoroughly  be- 
fore they  sustain  the  objection  raised"  by  the 
Judge  Advocate.  I  must  beg  leave  again  to  call 
the  attention  of  the  Court  to  the  fact  that  one  of 
the  manifestations  of  our  case  is  that  Phillips 
killed  Beehce,  and  any  evidence  that  tends  to  es- 
tablish that  defence  is  directly  pertinent  to  the 
issue,  and  is  not  at  all  collateral  thereto.  This  is 
what  we  expect  to  prove  by  this  witness ;  while 
the  matter  was  fresh,  while" the  affair  was  under- 
going investigation,  Phillips  by  his  manner  and 
by  his  conversation  indicated  as  clearly  as  man- 
ner aud  conversation  can  indicate,  that  he  was 
the  guilty  man,  and  that  he  desired  to  avoid  the 
inquiry  by  the  suppression  ot  testimony. 

The  point  will  be  found  referred  to  in  the  re- 
ports of  the  Supreme  Court  of  this  State.  The 
case  is  given  in  "  N(>rth  Carolina  reports,  vol.  2, 
p.  346."  The  judge  who  delivered  the  decision 
is  one  very  well  known  to  every  member  of  this 
Court,  the  Hon.  William  Gaston.  In  that  case, 
the  general  rule,  as  laid  down  by  Col.  Haywood, 
the  Court  admits.  I  will  read  all  that  is  said  on 
that  point :  (p.  3.52  N.  C.  Reports,  vol.  2,  Iredell,) 
"  It  is  objected  on  the  part  of  appellant  that  the 
Court  below  erred,  in  rejecting  proper  evidence, 
which  was  oflered  in  his  behalf.  The  case  states 
that  on  the  cross  examination  of  Jacob  Cluck  and 
Daniel  Cluck,  witnesses  examined  on  the  part  of 
the  State  to  prove  the  first  marriage  of  the  de- 
fendant they  were  asked  whether  the  prosecutor 
had  not  paid  them  for  coming  to  the  State  as  wit- 
nesses, to  which  question  the}- replied  that  he  had 
uot,  and  that  afterwards  the  prisoner  called  a  wit- 
ness, and  proposed  to  ask  him  whether  the  said 
Jacob  and  Daniel  Cluck  had  not  told  him  that 
the  prosecutor  bad  paid  them  for  coming  to  this 
State  as  witnesses.  This  question  was  objected 
to,  and  the  Court  sustained  the  objection.  The 
case  doesn't  set  forth  for  what  purpose  the  ques- 
tion was  asked,  or  on  what  ground  it  was  over- 
ruled. If  it  was  a  proper  qtiestion  for  any  legiti- 
mate purpose,  the  refusal  of  the  Court  to  let  it 


be  proposed  was  error.  It  cannot  be  contended 
that"  *         *         a        *        -A        *        « 

Counsel  for  prosecution  : 

Before  you  get  through  let  me  state  that  per- 
haps the  defence  does  not  understand  my  posi- 
tion. If  -Mr.  Phillips  had  been  asked  "have  you 
not  upon  some  former  occasion,  stating  time  and 
Iilace,  said  that  Tolar  didn't  do  this  thing,  and 
Phillips  had  replied  "  No," — then  evidence 
could  have  been  introduced,  to  contradict  him 
because  it  was  pertinent  to  this  issue.  The  case 
of  Patterson  I  remember  very  well.  The  witness 
was  asked  whether  he  hadn't  stated  that  a  certain 
man  had  given  him  money  to  come  from  Georgia 
here  to  testify  in  a  certain  case  of  bigamy.  Tiie 
evidence  to  contradict  the  collateral  questions  in 
that  case  was  not  allowed.  But  the  point  I  want 
to  get  at  ibthis,  if  the  questiou  had  been  put  to 
him  whether  he  had  not  made  different  statements 
about  the  guilt  of  these  parties,  and  the  time  and 
place  named  to  him,  aud  he  had  said  he  had  not, 
then  he  could  have  been  contradicted;  but  when 
the  question  is  collateral  it  is  treated  differently. 
As  it  is  law,  I  may  as  well  state  here,  that  if  Phil- 
lips had  gone  through  the  streets  of  Fayctteville, 
aud  declared  that  he  was  theparty  guilty  of  shoot- 
ing Bcebee,  it  could  not  have  "been  introducetl 
a.s  evidence,  for  the  purpose  of  acquitting  these 
parties. 

Coimsel  for  accused  :  Yes,  but  it  could  have 
been  introduced  in  order  to  contradict  him,  that 
is  the  point.  Hear  Counsel  read  from  some 
book,  about  impeaching  the  credit  of  witnesses. 

"  It  is  well  settled  that  the  credit  of  a  witness 
may  be  impeached  by  proof  that  he  has  made 
representations  inconsistent  with  his  present  tes- 
timony, and  wlienever  these  representations  res- 
pect the  subject  matter  in  regard  to  which  he  has 
been  examined,  it  never  has  been  usual  with  us 
to  inquire  of  the  witness,  before  offering  the  dis- 
paraging testimony  whether  he  has  or  has  not 
made  such  representations."  And  the  Court  goes 
so  far  as  to  say  that  if  a  witness  had  made  repre- 
sentations or  statements  inconsistent  with  those 
made  on  the  stand  in  regard  to  a  transaction,  we 
were  uot  even  able  to  ask  him  whether  he  had 
made  these  statements.  Now  with  respect  to  the 
collateral  matters,  we'll  read  on  :  "  Of  late,  how 
ever,  it  is  understood  that  this  rule  docs  not  ap- 
ply in  all  its  vigor,  when  the  cross  examination  is 
as  to  matters  Avhich,  although  collateral,  tend  to 
show  the  temper,  disposition,  or  conduct  of  the 
wituess  in  relation  to  the  cuuse  or  the  parties. 
His  answers  arc  not  to  be  deemed  conclusive, 
aud  may  be  contradicted  by  the  interogator    .     . 

"    We  put  Phillips  on  his  guard 

about  the  matter— we  as  much  as  intimated  to 
him  that  we  were  going  to  contradict  him  about 
it;  we  put  him  fully  on  his  guard,  and  therefore 
we  have  the  right  to  show  that  he  made  represen- 
tations here — that  he  made  statements  here — in- 
consistent with  statements  and  representations 
which  he  made  elsewhere;  and  about  these  repre- 
sentations ana  statements,  we  particularly  and 
pointedly  put  questions,  so  that  he  might  not  be 
taken  unawares  by  the  evidence  of  the  witnesses 
we  were  going  to  call  in  regard  to  that  matter. 
Here  iu  the  case  of  Patterson,  what  Colonel  Hay- 
wood says  is  correct,  in  part.  These  witnesses 
were  asked  whether  they  hadn't  been  paid  to 
come  there,  and  they  stated  they  had  uot    .     .     . 

Counsel  for  the  prosecution :  Whether  they 
had  not  stated  they  had  been  paid. 

Counsel  for  accused :  No,  sir,  that  is  not  the 
point :     I  will  read  the  given  ease  again : 

"The  case  states  that  on  the  cross  examination 
of  Jacob  Cluck  and  Daniel  Cluck,  witnesses  ex- 
amined on  the  part  of  the  State  to  prove  the  first 
marriage  ol  the  dcfendantj  they  -were  asked  wbeth- 
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er  the  prosecutor  had  not  paid  them  for  coining 
to  this  State  as  witnesses;  to  which  question 
they  replied  tliat  he  l.ad  not." 

Counsel  for  prosecution  :  Although  the  analo- 
gj'  is  not  strong,  still  there  is  a  vast  difference  in 
the  Courts  of  the  different  States. 

Cuunsel  for  accused:  It  appears  tome  won- 
derful that  it  should  be  desired  to  strain  the  evi- 
dence as  against  men  who  are  put  upon  trial  for 
tbeir  lives.  It  is  admitted  now  by  the  Counsel 
lor  the  prosecution  that  the  modern  practice  as 
laid  down  by  Judge  Gaston  is  against  him. 

Counsel  for  prosecution  :  I  have  admitted  no 
euch  thing — I  have  never  said  so — and  I  object 
on  the  part  ol  the  government,  to  the  state- 
ment that  anything  is  being  strained  by  the 
prosecution.  Nothing  has  been  strained — the 
prosecution  has  been  conducted  with  the 
greatest  leniency,  and  I  am  sure  the  defence  has  no 
reason  to  complain.  Any  such  assertions  as  these 
I  think  it  my  duty  to  contradict  promptly  and 
emphatically.  Nothing  is  strained.  I  lay  down 
what  I  conceive  to  be  the  law,  and  in  the  best  in- 
terests ot  justice,  that  a  collateral,  irrelevant 
question  was  asked  in  the  cross  examination  of  a 
witness  and  that  the  interrogator  must  be  bound 
by  the  answer;  and  the  rules  of  evidence  are  in 
BO  respect  controlled  or  strained  by  the  fact  that 
men  are  ou  trial  lor  their  lives.  •'  *  *  But 
as  to  my  admitting  that  the  law  is  now  such  as  the 
I'ouncil  states,  the  gentleman  is  totally  and  en- 
tirely mistaken;  he  misapprehended  my  state- 
ment :  it  was  in  an  undertone,  and  not  fully  sta- 
ted at  all. 

Counsel  for  accused :  If  I  have  misunderstood, 
I  am  willing  to  be  corrected.  We  insist,  how- 
ever, that  the  rule  is  plain.  Any  other  con- 
struction of  the  rule  would  put  it  out  of  the 
power  of  these  men,  who  are  on  trial  for  their 
lives,  to  show  what  we  regard  as  exceedingly 
material  for  the  defence  to  lay  down.  This  is 
the  law  as  laid  down  by  one  of  the  greatest  law- 
yers in  the  land  ; — one  described  by  Mr.  Webster 
as  the  greatest  lawyer  in  the  Congress  of  1812, 
and  one  of  the  greatest  judges  iu  this  or  any 
other  State. 

Counsel  for  prosecution :  Well,  I  object  still ; 
it  now  lies  with  the  Court. 

The  Commission :  We  will  retire  to  consider  it. 

The  Commission  was  then  cleared  for  deliber- 
ation, and  alter  some  time  so  spent,  was  re-open- 
ed, when 

The  Judge  Advocate  stated  that  the  objection 
of  the  Counsel  for  the  prosecution  was  sustained 
by  the  Commission. 

The  witness  was  now  recalled  and  resumed 
his  position  upon  the  stand. 

Judge  Advocate  :  "I  will  state  in  presence  of  the 
•witness  that  the  objection  to  the  question  has 
been  sustained." 

Counsel  for  accused :  1  imderstand,  may  it 
please  the  Court,  that  the  record  is  made  up  un- 
der tlie  direction  of  the  Court,  and  I  would  like 
to  put  the  question  in  such  a  shape  upon  the  re- 
cord that  it  cannot  be  misunderstood.  The  ques- 
tion we  desire  to  have  inserted  in  the  record  is 
this  :  "In  that  conversation  did  or  did  not  Sam- 
uel A.  Phillips  say  to  you,  '  Mr.  Hendricks,  if 
you  are  a  friend  of  mine,  you  will  not  examine 
the  witnesses  closely,'  or  words   to  that  cliect." 

Counsel  for  prosecution  :  I  object.  If  the  wit- 
ness were  about  to  aw.wo- the  question,  it  should 
certainly  not  be  oflered  in  such  shape  as  to  sug- 
gest the  exact  words  of  the  answer.  I  think  the 
luestion  is  an  improper  one.  It  seems  to  me 
that  a  question  might  be  framed,  of  not  so 
l-judiug  11  character  as  for  instance,  ask  the 
wltnees  if  he  did  not  at  the  time  and  place 
and    under   the   circumstances,    mentioned    in 


Phillips  examination,  have  a  conversation  with 
him,  the  subject  matter  being  this  coroner's  in- 
quest. If  he  says  "yes"  then  the  question  might 
be  put,  "what  was  that  conversation '?"  we  would 
object  to  it  even  then,  however,  and  do  object  to 
it  in  its  present  form. 

Counsel  for  accused  :  The  Court  will  perceive 
that  all  we  desire  is  to  get  upon  the  record,  the 
fact  that  we  asked  thisVitness  a  question  to  con- 
tradict a  question  that  was  asked  of  Phillips,  and 
by  him,  (Phillips,)  answered  "nay."  That  this 
question  was  objected  to,  and  ruled  oiit  by  the 
Court.  We  wish  to  get  upon  the  record,  the  fact 
that  a  question  was  ruled  out,  which  would  con- 
tradict a  statement  about  which  we  had  put  Phil- 
lips on  his  guard. 

Counsel  tor  prosecution:  I  object  again,  so 
long  as  it  has  what  he  is  expected  to  answer  right 
on  the  face  of  it. 

Couijsel  for  accused  :  I  think  that  the  record 
should  show  that  the  question  is  more  closely 
confined  than  as  to  a  general  conversation,  or  the 
substance  of  a  general  conversation,  and  to  be 
directly  in  answ^er  to  a  question  which  was  asked 
Phillips,  and  by  Phillips  answered  in  the  nega- 
tive. I  think  that  the  reviewing  officer  should 
be  able  to  see  at  a  glance,  the  qiiestion  that  the 
defense  wished  to  introduce,  and  the  objection 
that  was  offered  to  it  by  the  prosecution.  The 
question  was :  "  In  that  conversation  did  or  did 
not  Samuel  A.  Phillips  say  to  you,  'Mr.  Hen- 
dricks if  you  are  a  friend  of  mine  you  will  not 
examine  the  witness  closely,'  or  words  to  that 
effect." 

Counsel  for  pi'osecntion :  We  object  to  the 
question  as  being  a  leading  question. 

Judge  Advocate :  We  object  not  merely  to  its 
being  answered,  but  we  object  to  the  question  as 
being  a  leading  question,  and  an  improper  one. 

Counsel  for  accused :  Very  well,  sir,  that  is  all 
we  wished  to  say. 

At  1.35,  p.  ni.,  on  motion,  the  Commission  ad- 
journed to  meet  on  27th,  at  10  a.  m. 

Raleigh,  N.  C,  Aug.  27, 1867, 10  A.  M. 

The  Commission  met  i>usruaut  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all  the  accused,  and  their  Counsel. 

The  reading  of  the  testimony  taken  yestei'day 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

Washington  Faircloth,  a  witness  for  the  de- 
fence having  been  first  duly  sworn,  testified  as 
follows : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name  V  Washington  Faircloth. 
What  is  your  age  V  Going  on  eighteen  years  old. 
Where  do  you  live  ?  I  live  in  Fayetteviile.  Fay- 
etteville,  N.  C.  V  Yes,  sir.  How  long  have  you 
been  living  there?  All  my  life.  Were  you  in 
Fayetteviile  on  the  day  ArchyBee1>ec  was  killed? 
Yes,  sir.  Were  you  at  the  market  house  on  that 
day?  Yes,  sir.  At  what  time  of  the  day  did  you 
go  to  the  market  hotvse?  About  three  o'clock  I 
think.  Was  that  before  Beebee  was  carried  up- 
stairs ?  Yes,  sir.  Did  you  see  him  carried  up- 
stairs ?  Yes,  sir.  Yon  saw  him  as  he  was  carried 
up-stairs?  Yes,  sir.  Where  were  you  at  that 
time?  Out  of  the  market  house  standing  right 
under  the  edge  of  the  market  houst;.  "Which 
edge?  By  Becky  Ben's  stall.  How  long 
did  yon  remain  there  ?  I  remained  there 
about  five  minutes.  Where  did  you  go  from 
there?  I  went  to  Mr.  Moore's  store.  Where  is 
Mr.  Moore's  store?  About  four  doors  from  the 
market.    How  long  did  you  remain  there  at  Mr. 
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Moore's  store  ?  Five  minutes.  Did  you  then  re- 
turn to  tlic  market  house?  Y(t>,  sir.  VViiere 
did  you  take  your  ])08ition,  when  you  returned 
to  tlie  nuukut "liou.se  y  At  diUereut  [liaecs  al)out 
the  market  iiousc.  Did  you  leave  tlie  market 
bouse  anv  more  until  Beebee  was  brous^lit  down 
stairs  y  Ko,  sir.  Did  you  see  Misri  Massey  and 
her  mother  jfo  up  stairs?  Yes,  sir.  Did  you  see 
them  come  down  stall's y  Yes,  sir.  AVlicr<iwere 
you  standing  at  the  time  Miss  Massey  and  ber 
daughter  came  down  stairs?  I  was  standini; 
rif^ht  at  t  he  edffe  of  the  market  house.  A^t  which 
edfi'e  of  tluMiiiirket  house  y  The  south  edue.  At 
which  du  you  mean,  the  south  edge?  I  mean 
where  Beebee  come  down  there.  Get  the  places 
in  your  mind ;  towards  the  river  from  the  market 
bouse  is  east ;  down  towards  the  guard  house  is 
south;  now  which  side  were  you  standing  on  y 
The  eastern  side.  Then  you  were  standing  on 
the  eastern  side  of  the  market  house  y  Yes,  sir. 
Were  you  on  the  pavement,  or  off,  or  under  the 
market  house  y  I  was  just  about  the  edge  of  it, 
and  as  she  caiue  down  I  walked  to  the  edge  of 
the  pavement.  Where  did  the  ladies  go  when 
t  bey  came  down  ?  They  went  right  down  front  st 
Did  tliey  walk  downy  They  rode  down.  Where 
was  the  carriage  standing  y  Right  in  front  of  the 
market,  about  twenty'  leet  froni  the  pavement  I 
reckon.  Did  you  see  them  go  out  to  the  carriage  y 
Yes,  sir.  Who  went  out  with  them  ?  Mr.  Bond  ;  I 
don't  recollect  any  person  else.  How  long  did 
the  carriage  remain  there,  after  Mr.  Bond  and  the 
ladies  went  out?  About  five  or  ten  minutes  I 
reckon.  Who  did  you  see  go  to  the  carriages  du- 
ring the  time  it  was  standing  there?  I  didn't 
notice  any  more  who  went  there.  Was  there  any 
other  person  that  you  remember  as  being  at  the 
carriage  at  all  except  Mr.  Bond?  I  don't  think 
there  was,  I  didn't  notice  particularly ;  1  just  no- 
ticed Miss  Massey  go  to  the  carriage.  How  long 
was  it  after  the  carriage  drove  off  before  Beebee 
was  brought  downstairs?  Just  as  the  carriage 
turned  to  drive  off  he  was  coming  down  stairs. 
Now,  where  were  you  standing  at  the  time  Bee- 
bee made  his  appearance  upou  the  landing  of  the 
stairs,  coming  down  the  steps?  On  the  edge  of 
the  pavement.  Ou  which  edge?  The  eastern 
edge.  Opposite  what  arch,  if  any,  of  the  market 
house?  I  was  not  opposite  any  arch ;  I  was  op- 
posite the  wall.  Could  you  see  Beebee?  Yes, 
sir.  "When  he  was  on  the  stair  steps  ?  Yes,  sir. 
Which  arch  did  you  look  through  to  see  him?  I 
looked  through  the  one  near  the  corner.  The 
small  arch  on  tbs  eastern  face  down  towards  the 
south  Gillespie  street?  Yes,  sir.  Did  you  sec 
Beebee  when  he  got  upon  the  landing  of  the 
stairs?  No,  sir,  I  didn't  see  him  when  he  step- 
ped off  the  steps.  I  mean  when  he  first  came 
down  and  turned  the  corner  coming  doVu  the 
steps,  at  that  door  at  the  market  house,  did  you 
see  him  there  ?  Yes,  sir,  just  as  he  was  coming 
out  of  the  door.  "Who  were  with  him  at  that 
time  ?  Faircloth  and  Wcmyss  and  Sheriff  Har- 
die.  "Who  is  Faircloth?  My  father.  Did 
you  notice  anything  unusual  '  in  the  crowd 
at  that  time?  No,  sir.  Did  you  see  Bee- 
bee from  the  time  ho  reached  the  landing 
until  he  got  down  to  the  foot  of  the  stairs? 
No.  You  didn't  see  him  when  he  reached  the 
foot  of  the  stairs  ?  No  sir.  Did  you  see  him  be- 
tween the  foot  of  the  stairs  and  the  eastern  arch, 
as  he  turned  out  upon  the  pavement?  No,  sir,  I 
didn't  see  bim  any  more  until  he  turned  the  cor- 
ner. So  you  saw  bim  upon  the  landing  as  he 
come  down  stairs,  but  you  didn't  see  him  after 
he  had  reached  the  loot' of  the  stairs,  and  didn't 
see  him  any  more  until  after  they  had  turned  out 
of  the  arch  to  go  to  the  guard  house  ?  No,  sir. 
Now  at  the  time  they  turned  to  go  to  the  guard 


house  when  you  caught  sight  of  them  again, 
where  were  you  ?  Standing  on  the  edge  of  the 
pavement.  Where  were  you  tlion  witli  rofcn'ncr; 
to  the  main  eastern  arch,  wore  you  opposite  if 
towards  the  south,  or  towards  the  north  of  it,  or 
where?  I  was  right  in  front  of  it.  Aud  that  was 
when  Beebee  turned  down  to  go  to  the  guard 
house?  Yes,  sir.  Were  you  on  the  pavement  or 
off?  On  ttie  edge  of  the  jiavemcnt.  Well  sir, 
what  occurred  at  that  place?  Well,  I  seen  the 
crowd  lusliat  Beebee — 1  don't  know  who  they 
were,  and  he  went  on  about  tliree  foot  further,  and 
made  some  terrible  efforts  to  get  loose,  and  some 
body  said  "siiootthe  damned  son  of  a  bitch," 
and  I  seen  Mr.  Phillips  draw  out  a  pistol,  aud  he 
cocked  it  as  be  brought  it  up  and  he  held  it  so, 
(witness  represents  Fliillips  with  a  pistol  present- 
ed, wavering  in  his  hiuid,)and  he  sort  of  steadied 
it,  aud  then  I  turned  my  head,  and  I  seen  Johu 
Armstrong  about  ten  feet  in  front  of  me,  towards 
Davis'  tin  shop ;  and  he  fired  it,  and  the  smoke 
was  all  in  my  face  and  his  face,  then  I  walked 
around  and  saw  Monk  Julia  tryinji  to  get  at  him 
to  cut  him  with  a  knife,  and  be  was  prevented  by 
Mr.  Nixon.  He  went  down  the  pavement  some 
distance,  and  you  say  ho  made  struggles  as  if  to 
get  loose?  Yes,  sir.  And  directly  after  he  fell 
and  went  down,  and  as  he  raised  iip,  the  pistol 
fired?  Yes,  sir.  Now  at  the  time  he  was  fired 
upon,  where  was  he  ?  He  was  right  even  with  the 
corner  of  the  market,  about  a  foot  and  a  half  of 
being  even  with  it.  Was  he  nearer  the  market 
house,  nearer  the  center  of  the  pavement,  or 
nearer  the  edge?  Nearer  the  edge  I  reckon,  he 
was  about  three  feet  ou  the  pavement.  Now  Mr. 
Faircloth,  just  at  that  time  when  Beebee  had  rais- 
ed straight  and  when  the  pistol  shot  was  fired, 
where  were  you  standing?  On  the  edge  of  the 
pavement.  At  what  place  ?  Right  in  front  of  the 
Avail  that  separates  the  two  arches  ;  the  little  one 
and  the  big  one.  You  say  that  you  saw  Sam 
Phillips  ?  Yes,  sir.  And  that  be  bad  a  pistol  ? 
I  seen  him  when  be  drew  his  pistol.  How  far 
were  you  ofi'  from  Phillips  ?  I  was  about  two 
foot.  Could  you  have  touched  him  ?  Yes,  sir. 
Were  you  to  Phillips'  right  or  to  his  left  ?  To 
his  left.  You  were  to  Phillips'  left  ?  Y'es,  sir. 
Were  you  directly  to  his  left  or  to  liis  left  and 
rear,  or  to  bis  left  and  front?  To  his  left  and 
rear.  Was  he  on  the  pavement  or  ofl"  the  pave- 
ment? He  was  on  the  pavement.  Was  he  near- 
er the  wall  of  the  market,  or  nearer  the  center  of 
the  pavement,  or  nearer  the  outer  edge  of  the. 
pavement.  Nearer  the  outer  edge  of  the  pave- 
ment ;  about  three  feet  on  the  pavement.  You 
say  you  saw  him  draw  a  pistol  ?  Yes,  sir.  Where 
did  he  draw  it  from  ?  From  his  left  side.  Did 
he  cock  it?  He  cocked  it  as  he  brought  it  up. 
And  you  saw  him  present  it  at  Beebee  ?  I  saw 
him  doing  so,  and  he  sort  of  steadied  it,  aud  I 
turned  my  head.  So  you  saw  him  draw  it  from 
his  left  side,  cock  it  as  he  drew  it  up,  and  saw 
him  move  it  about  so  (representing) ;  you  saw 
him  present  it  at  Arehy  Beebee?  I  reckon 
he  presented  it  at  Archy  Beebee.  Was  it  in 
that  direction  ?  Yes,  sir.  That  then  you  turn- 
ed your  bead  and  looked  off  ?  Yes,  sir.  And  at 
that  instant  the  pistol  fired  ?  Yes,  sir.  That 
you  beard  the  report  ?  Yes,  sir.  That  you  saw 
the  smoke;  now  where  did  that  smoke  arise 
from  y  From  about  where  Phillips  was  stand- 
ing, it  went  in  my  face  and  his  face.  Just  at  the 
point  where  Phillips  was  standing?  Yes,  sir. 
And  the  rcjwrt,  where  did  that  sound  from  ?  It 
was  a  little  to  my  right.  To  where  Phillips  was 
standing  and  there  was  the  sound  of  the  report, 
and  there  you  sav/  the  smoke  of  the  pistol  ?  Yes, 
sir.  Right  there?  Yes,  sir.  Well,  sir,  what  oc- 
curred alter  that  time,  did  you  bee  what  Phillips 
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did  the  with  the  pislol  ?  He  put  it  in  his  breast 
coat  poclvCt.  or  in  his  vest,  I  don't  know  wliich. 
And  returned  it?  Yes,  sii'.  Which  side  did  he 
return  it  toy  To  his  left  side.  What  became  ol 
you  then,  Mr.  FairclothV  I  went  around  to  see 
it  Beebce  was  hit,  and  I  saw  Monlc  Julia  there 
trying  to  cut  him  with  a  knife,  prevented  by  Mr. 
Nixon.  Did  you  see  any  more  of  Phillips  ?  No, 
sir,  I  don't  recollect  seeing  him.  Had  you  seen 
Oapt.  Tolar  that  day  ?  Yes,  sir.  Where'had  you 
first  seen  him  y  At  the  market.  What  part  of 
the  market?  He  was  standing  about  three  feet 
from  the  market.  Inside  or  outside  '!  Outside. 
When  you  first  saw  him  V  Yes,  sir.  On  the 
pavement  or  off  the  pavement?  On  the  pave- 
ment. On  the  easteru  side  or  on  the  western 
Bide,  or  southern  or  northern  side?  The  eastern 
side.  How  long  was  that  before  Beebee  was 
shot,  that  you  saw  him  there  ?  As  Beebee  was 
coming  through  the  market  from  the  stair  steps. 
Did  you  see  him  any  more  after  that?  Yes,  sir, 
I  seen  him  standing  there  against  the  market. 
Did  you  see  anything  of  Tom  Powers  there  ? 
Not  "that  I  recollect.  "Did  you  see  anything  of 
Ralph  Lutterloh  there?  No,  sir,  I  didn't  see 
liini.  You  don't  remember  to  have  seen  hira? 
No,  sir.  Do  you  remember  to  have  seen  Ed. 
Powers?  No,  sir,  1  don't  remember  to  have  seen 
jiim.  Do  you  remember  to  have  seen  j\Ir.  Leg- 
gett?  Noj^  sir.  Or  Sara  Hali  V  No,  sir.  And 
your  attention  was  directed  to  Phillips  from 
the  fact  that  you  saw  him  draw  a  pistol  and 
cock  the  pistol?  Yes,  sir.  Do  you  know  Phil- 
lips well  ?  I  know  liira  well.  How  long  have 
you  known  him?  I  have  known  him  ever 
hince  I  v/as  big  enough  to  know  any  body.  Mr. 
Taircloth,  have  you  \my  doxibt  about  that  mat- 
ter? No  sir.  Have  you  no  doubt  about  seeing 
8am.  Phillips  draw  that  pistol  and  cock  it?  I 
am  as  certain  I  seen  him  do  it,  as  I  am  sitting  in 
this  chair.  And  you  say  that  all  you  have  swc  rn 
to  here  to-day  is  the  truth  and  nothing  but  the 
trutli?  Yes,  sir.  Andaboutthe  matter  you  have 
sworn  to  there  is  no  room  for  mistake  ?  I  don't 
Tinderstand  you.  Is  there  any  room  for  your 
being  mistaken  about  the  facts  you  have  sworn 
to  here  to-day  ?  No.  sir.  How  long  did  you  re- 
main there  after  the  shooting  ?  I  remained  there 
iialf  an  hour,  I  reckon.  Afterthe  shooting  ?  Yes, 
sir.  Well,  now,  before  tne  shooting  did  you  hear 
any  exclamations  in  the  crowd,  ""kill  him," 
"shoot  him,"  or  anything  of  that  kind?  Only 
I  heard  them,  as  he  was  making  these  efforts  to 
get  loose,  I  heard  some  body  "say,  "shoot  the 
damned  son  of  a  bilch."  Do  you  know  who  that 
was?  Nc),  sir.  After  the  shooting  occurred,  did 
you,  while  you  were  there,  at  any  time  hear  any 
body  say  who  had  shot  him?  I  heard  John  Arm- 
strong lunning  around  and  say  Capt.  Tolar  shot 
]iim.  How  long  was  that  after  the  shooting  oc- 
curred ?  About  ten  or  fifteen  minutes.  Where 
did  I  understand  you  to  say  John  Armstrong  was 
at  the  time  the  sliooting  occurred?  About  ten 
feet  in  front  of  me,  towards  Davis's  store.  Im- 
mediately to  your  front,  or  to  your  front  and 
right,  or  front  and  left?  In  front  of  me,  as  I 
turned  my  head.  About  ten  feet  in  front  of  3'ou 
towards  Davis'  tin  shop,  at  that  time  you  saM' 
John  Armstrong?  Yes,  sir.  Do  you  know  him 
well?  Yes,  Jsir.  There  iis 'no  doubt  that  he 
was  there?  Yes,  sir.  He  was  the  man  that  at- 
tracted your  attention  away  from  Phillips  at  the 
time  Phillips  was  firing  ?  He -was  the  only  man 
I  recollect  seeing  that  1  know.  How  canie  you 
to  notice  John  Armstrong  at  that  time  ?  I  knew 
liim,  and  he  was  the  only  man  I  seen  that  way  I 
knew,  when  I  turned  my  head.  How  long  had 
you  known  John  Armstrong?  I  had  laiown  him 
tUree  or  four  years.     Hoav  did  you  eonie  to  turn 


your  head  in  that  direction  ?  Because  Phillips 
drew  the  pistol ;  I  always  turn  my  head  when 
any  body  shoots,  and  I  turned  my  head  then. 
When  Phillips  drew  the  pistol,  fearing  there  was 
going  to  be  shooting,  you  turned  your  head  off 
from  it?  Yes,  sir.  And  Avhen  you  turned  your 
head  off,  you  saw  Armslrouir  there,  and  noticed 
him  because  he  was  the  onlj^ acquaintance  ofyours 
that  was  iu  the  direction  you  were  looking  ;  do 
you  know  anything  else  about  this  matter,  sir? 
No,  sir.  Are  yoti  related  to  Capt.  Tolar?  No, 
sir.  To  Tom.  Powers?  No,  sir.  To  Da'vid 
Watkins?  No,  sir.  To  Ed.  Powers?  No,  sir. 
To  Ralph  Lutterloh  ?  No,  sir.  To  Sam.  Hall  V 
No,  sir.  To  John  Maultsl>y?  No,  sir.  To  J. 
G.  Leggett  ?  No,  sir.  Are  you  related  to  any  of 
the  witnesses  that  you  know,  who  have  been 
summoned,  or  who  have  been  brought  here  ? 
Not  that  I  know  of  Have  you  ever  told  this 
matter  to  any  one  before  coming  up  to  Raleigh  ? 
Yes,  sir.  To  whom  did  you  tell  it?  James  Mc- 
Rae  in  Fayetteville.  When  did  you  tell  it  to 
him  ?  About  two  weeks  ago.  Under  what  cir- 
cumstances did  you  tell  it  to  Mr.  McRae  ;  did 
you  go  to  him  ?  No,  sir,  he  came  to  me  and 
asked  me  what  I  knew  about  it.  And  that  was 
the  first  time  you  had  ever  told  it?  Yes,  sir. 
Why  didn't  you  ever  tell  before  that  time?  No- 
body never  asked  me.  And  you  had  never  told 
it  to  any  body  before  that  time  ?  No,  sir.  And 
you  told  James  McRae  because  he  came  to  you 
and  asked  you  ?  Yes,  sir.  Did  you  know  up  to 
that  time  whether  Mr.  McRae  was  with  the  de- 
fence in  this  case  ?  No,  sir.  V/as  that  before  the 
time  or  after  the  time  that  you  understood,  if 
you  heard  it  at  all,  that  Sam  Phillips  had  turned 
State's  evidence?    It  was  about  the  time. 

Cross  examination  by  the  Counsel  for  the  prose- 
cution: 

How  long  was  it  before  yoti  were  summoned 
to  attend  as  a  Avitness  here  that  you  informed 
Mr.  James  McRae  of  what  the  substance  of  your 
testimouy  would  be  ?  About  two  weeks.  Before 
you  were  summoned?  Yes,  sir.  I  thought  you 
said  it  was  about  two  weeks  before  this  day  in 
your  examination  in  chief;  I  understood  you  to 
say,  when  the  Counsel  for  the  defence  was  ex- 
amining you,  that  it  was  about  two  weeks  ago 
that  you  made  this  statement  to  Mr.  McRae? 
Y'es,  sir,  it  was  about  two  weeks.  Now,  I  under- 
stand you  to  say  to  me,  it  was  two  weeks  from 
the  time  you  were  summoned,  which  do  you 
mean  ?  I  mean  from  the  time  I  said  at  first. 
How  many  days  since  you  were  summoned?  I 
was  sumiiioned  Saturday.  And  you  think  it  is 
not  more  than  two  weeks  ago  that  you  spoke  of 
this  matter  first  to  Mr.  McRae?  No,  sir.  Had 
you  heard  at  the  time  you  made  this  communi- 
cation to  Mr.  McRae  that  Sam.  Phillips  had  turn- 
ed State's  evidence?  I  think  I  did.  Don't  you 
know  you  did  ?  No,  sir,  I  am  not  certain  whether 
1  did  or  not.  You  don't  know  which  happened 
first,  your  communication  to  McRae  or  j'our 
hearing  that  Sam.  Phillips  had  turned  State's 
evidence?  I  think  I  heard  he  had  turned  State's 
eviaence  before.  Don't  you  know  you  heard  it 
first?  I  would  not  swear  I  did.  Your  best  im- 
pression is,  you  did  hear  Sara.  Phillips  turned 
State's  evidence  first?  Yes,  sir.  You  never  told 
this  mutter  before  j^ou  told  it  to  McRae  ?  No,  sir. 
Did  you  go  to  liim,  or  did  he  come  to  you  ?  He 
come  to  me.  AVhere  were  you  ?  I  was  up  town, 
about  Mr.  Luttcrloh's  store.  Do  you  keep  store 
there?  No,  sii-.  Which  Lutterloh?  Thomas 
Lutterloh.  The  father  of  the  young  man  uuder 
arrest?  Yes,  sir.  Have  you  any  occtipation  in 
Fayetteville  ?  No,  sir,  I  light  gas  lights  for  my 
father  sometimes ;  be  is  Captain  of  the  police. 
You  have  uo  regular  occupation  ?    No,  sir.     It 
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:*vti8  nt  Lntterloli's  Ptorc  that  McRae  first  ap- 
proached yoii  about  this  matter":'  About  there, 
not  riglil  at  his  store,  ilow  far  from  it '!  K  ma}- 
Lave  been  twentj'-frve  or  tt»irty  yards  from  his 
store,  I  was  about  the<'ornor  there  somewiiere. 
Had  you  been  to  Luttorloii's  store  that  morninilV 
Yes,  sir.  Was  it  in  the  morning  or  afternoon  ? 
It  was  in  the  afternoon.  Had  you  been  at  Lut- 
terloh's  store  that  day  'i  I  had  been  about  there. 
Had  you  been  in  the  titorc/  Not  that  I  ktiow  of. 
Had  you  been  lounj^iu^  about  tl'.ere  all  day.  Yes, 
Bir,  I  live  not  far  from  ijis  store  Had  you  Lad 
any  conversation  with  Thomas  Lutterloli  about 
this  business  V  No,  sir.  You  didn't  speak  a 
word  about  it?  No,  sir.  No  body  t-uld  you  Mr. 
McKae  was  tioinii  and  see  you  'i  No,  sir.  No 
body  told  you  to  tell  McKae  what  you  knew  about 
ityNa,sir.  Your  father  didn't  tell  you  V  No,  sir, 
'he  didn't  know  I  knew  it,  I  reckon.  You  never 
told  him  nor  your  mother,  nor  any  member  of  the 
family"/  No,  sir.  Until  you  met  tiiis  man  McRae  V 
No,  sir.  Tliat  was  after  Sam  Pliiliipshad  turned 
State's  evidence?  Yes,  sir.  Y'ou  tiiought  it  was 
i\  very  shabby  proceeding  on  his  part,  didn't  you? 
I  don't  know  uotliing;  about  it.  Haven't  you  any 
opinion  about  it"?  Not  much.  Giv'  us  what 
you  have  ?  1  think  it  was  a  shabby  trick.  Y'ou 
have  heard  a  good  deal  of  that  sort,  haven't  jouV 
No,  sir.  llaveu't  you  licard  U  said,  at  all"?  I 
have  heard  it  said,  but  I  haven't  heard  it  said  by 
•a  good  man^'.  You  have  heard  it  said  l)y  a  very 
few  ?  Yes,  sii\  Did  you  ever  licar  your  father 
■say  so  ?  No,  sir,  I  hardly  ever  see  m\'  lather  i,n 
the  day  time.  You  may  have  heard  him  say  it 
at  night '?  I  never  lieard  him  -it  night.  You  say 
you  are  almost  eighteen  years  old  ?  About  eigh- 
teen. You  were  in  Fayetteville  the  day  tliis 
thing  took  place?  Y'cs,  sir.  You  went  to  the 
market  house  about  three  o'clock  ?  Yes,  sir,  or 
may  be  a  little  later  later  or  earlier.  When  you 
got  thi-re  Archy  was  there,  was  he  ?  No,  sir. 
\Vhere  was  he  ?  He  was  at  the  guard  house. 
Did  you  stay  there  imtil  Archy  was  brought  up 
from  the  guard  house  ?  I  weut  to  Mr.  Alooreis 
store,  and  ii  few  minutes  after  I  got  back,  I  saw 
him  come  from  the  guard  house.  What  does 
Jlr.  Moore  keep  for  sale  ?  He  keeps  whisky  and 
tobacco,  he  did  then.  I^id  you  go  to  take  some? 
No,  sir.  You  didn't  take a'drink  that  day?  No, 
sir,  and  no  other  day.  You  never  take  auytliing? 
Not  now,  I  used  to'take  a  little.  What  "did  you 
go  to  Mr.  Moore's  store  for?  I  went  down  there 
to  sit  down  and  rest.  Y'ou  came  back,  and  when 
you  got  back  Archy  Beebee  was  brought  from 
the  guard  house.  They  were  bringing  him 
from  the  guard  house,  a  tew  minutes  after  I  got 
back.  Where  did  you  go  vvheu  you  got  bacii? 
I  went  under  the  dy^n  o\  the  market.  And  stood 
by  IJecky  Ben's  stall?  Yes,  sir.  And  you  saw 
Archy  as  he  cam",  to  the  market  house  ?  Yes, 
sir.  Where  were  you  standing  ?  He  had  got  to 
the  market  house  when  I  w^ent  under  the  market 
house.  Then  you  saw  him  from  the  pavement, 
and  after  you  had  got  in  the  market  liouse,  he 
passed  in  and  went  up  stairs?  Y'es,  sir.  Who 
■was  with  liim  ?  Faircloth,  Wcmyss  and  Hardie. 
Any  one  else?  I  think  Hornrinde  was  there;  I 
don't  know  whether  he  went  up  stairs  or  not. 
Did  you  see  any  one  else  along  with  him  that 
did  not  jro  up  staiis  ?  I  seen  >ir.  Massey  there, 
but  I  don't  think  they  let  him  go  up  stairs.  I 
mean  any  one  in  charge  of  the  prisoner?  I  seen 
Mr.  Bond.  Then  you  saw  Faircloth,  Wemyss, 
Hardie,  Bond,  and  "may  be  Hornrinde?  I  think 
Hornrinde  was  there.  Did  they  all  go  up  stairs? 
I  don't  think  they  did.  Which  ones  went  up? 
Mr.  Wemyss  went  up  stairs,  I  think,  and  Mr. 
Hardie,  and  Fairclotix  stopped  at  the  door. 
Didn't  Boud  jro  up  stairs  .-    I  duu't  kuow  wheth- 


er he  went  up  stairs  or  not.  After  Archy  had 
got  up  stairs,  did  you  see  the  ladies  come?  They 
came  before  Archy  I  think.  Arc  you  certain 
about  that?  1  amnot  certain  about  wliich  went 
up  first,  I  don't  know  exactly,  I  tliink  thej'  went 
up  tirst  though.  You  think  tbe  ladies  had  gone 
up  stairs  before  Archy  came?  Yes,  sir.  Did  you 
see  the  carriage  when  it  came  with  them  in  it? 
No,  sir.  You  didn't  sec  that?  No,  sir.  Did  you 
see  them  get  out  of  the  carriage  ?  No,  sir,  I  did 
not.  Did  yo'i  see  them  on  the  pavement,  com- 
ing towards  the  market  house  ?  No,  sir,  1  seen 
them  go  up  stairs,  I  didn't  notice  lor  the  car- 
riage. Did  you  see  them  on  the  pavement  com- 
ing from  the  carriage?  I  seen  them  on  the  pave- 
ment, I  don't  know  whether  they  were  comiug 
from  tbe  carriage  or  not.  That  was  the  first  you 
saw  of  thorn  ?  Yes,  sir.  You  saw  them  pass 
through  the  market  house,  and  go  up  stairs? 
Y'es,  sir.  You  don't  know  whether  that  was  be- 
fore or  after  Archy  went  up  ?  I  can't  say  for  cer- 
tain. Was  it  about  the  same  time?  About  the 
same  time.  Try  and  recollect  whether  it  was  be- 
fore or  after.  I  think  it  was  a  little  before.  Did 
you  stand  by  Becky  Ben's  stall  when  the  ladies 
were  going  upstairs?  Y'es,  sir  Until  Archy  had 
got  up  stairs?  No,  sir,  I  didn't  stand  there  un- 
til he  got  up  stairs,  I  stood  there  until  he  got  to 
the  foot  of  the  stair  steps.  Y'ou  were  stauding 
at  Becky  Ben's  stall  when  the  ladies  went  up? 
Y'es,  sir.  Y''ou  remember  that  with  certainty? 
Yes,  sir.  And  you  left  Becky  Ben's  stall  when 
Archy  went  up'?  Y'es,  sir.  When  you  left  Becky 
Beii's  stall  where  did  you  go?  I  sat  down  there 
by  .Mr.  Mitchell's  stall.  Where  Is  Mr.  Zilitchell's 
stall  ?  About  the  center  of  the  market  house. 
Which  side,  the  north  or  south  side  ?  The  north 
side.  On  the  side  ojiposite  to  Becky  Ben's"? 
Y'es,  sir.  Y'ou  sat  dcJ^n  there  for  a  while  ?  Yes, 
sir.  How  long  did  you  stay  there?  Half  au 
hour  I  reckon.  Where  did  you  go  when 
you  lelt  that  point  ?  I  went  to  the  edge  of 
the  pavement.  Which  arch  did  you  go  out 
of  the  market  house?  The  eastern  aVch.  While 
you  were  sitting  at  Mr.Mitchell's  stall,  about  that 
half  an  hour,  did  you  see  any  body  in  the  crowd 
that  you  knew  ?  The  crowd  was  not  about  Mr. 
Mitchell's  stall.  Couldn'tyou  see  the  crowd  from 
Mlicheirsfstall?  I  didn't  notice.  What  were 
you  noticing?  I  was  not  noticing  anything  in 
particular.  There  was  no  crowd  in  the  market 
house,  was  there?  There  was  a  crowd  on  the 
edge  of  the  pavement,  and  under  the  edge  of  the 
market  house.  Under  the  eastern  edge  of  the 
market  house  ?  Yes,  sir.  Couldn't  you  sec 
them  ?  I  could  have  seen  them  if  I  had"  looked. 
Didn't  you  pass  through  them  to  go  to  the  point 
where  you  were  sitting,  at  Mr.  Mitchell's  stall  ? 
Yes,  sir.  Were  you  not  pretty  close  to  them 
then?  Y'cs,  sir.  Didn't  you  see  any  body  In  that 
crowd  that  you  knew  ?  I  dldn'tlook  to  see.  Did 
you  shut  your  eyes  ?  No,  sir,  I  didn't  look  up 
in  their  faces.  You  can't  say  a  soul  that  was  in 
it  at  that  time  ?  No,  sir.  You  swear  it?  No, 
sir,  I  would  not  sv/ear  there  was  no  body  there  I 
did  not  know.  You  swear  you  can't  name  a  per- 
son In  that  crowd,  at  that  time?  Becky  Ben  was 
in  tbe  crowd.  But  you  did  not  see  her  out  in  the 
crowd,  she  was  standing  in  her  stall  ?  Yes,  sir. 
Who  else  was  in  the  crowd — I  am  speaking  of 
men  ?  I  dldnt  know  any  men,  that  I  saw  in  the 
crowd  at  that  time.  You  swear  to  the  best  of 
your  recollection,  you  can't  recollect  a  single 
man  who  was  near  you  in  that  crowd  ?  Yes,  sir. 
When  you  left  Mitchell's  stall,  you  went  through 
the  crowd?  Yes.  sir.  I  went  to  the  edge  of  the 
pavement.  Didn'tyousceauybody,  as  you  passed 
there,  that  you  recognized'?  Yes,  sir.  I  seen 
Joe.  Conner,  and  Ales.  Faiaiolh,  und  several 
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others.  Let's  have  tlie  several  others?  I  seeu 
Mr.  Samuel  Phillips.  That  was  the  fir&t  time  you 
saW  him  that  da}-  '1  Yes,  sir.  Did  von  see  him 
liave  a  pistol  then?  No,  sir.  Where  was  he 
standing  then  ?  Ahout  thtf  front  of  the  biij  arch, 
about  the  middle  cf  the  pavement.  Opposite  the 
centre  of  it  ?  About  the  middle  of  it.  Well,  sir, 
who  else  did  you  see  besides  Mr.  Phillips— did 
yousee  Capt.  Tolar?  Not  at  that  time,  sir.  Did 
you  see  Tom  Powers?  Not  that  I  recollect 
of.  Do  you  know  him  ?  Yes,  sir.  Did  you 
see  him  under  the  market  house  at  all,  duriua: 
the  time  we  have  Ijccn  speaking'  of,  the  half 
hour  you  were  sittina;  at  Mitchell's  stall,  and 
the  time  you  were  standing;  at  Becky  Ben's 
stall  ?  No,  sir.  Did  you  see  Monk  Julia  ?  Yes, 
sir.  You  didn't  see  Captain  Tolar  at  that  time? 
No,  sir.  Not  while  yon  were  standing  at  Becky 
Ben's  stall,  nor  while  you  were  sitting  at  Mitch- 
ell's stall,  nor  while  you  were  passing  through 
the  crowd  ?  No,  sir.  Did  you  see  E.  ]'.  Powers  ? 
No,  sir.  You  know  him  ?  Yes,  sir.  Did  you  see 
J.  G.  Leggett?  No,  sir.  Do  you  know  him? 
Yes,  sir.  Do  you  know  Lutterloh  ?  Yes,  sir. 
Know  them  well  when  you  see  them  ?  Yes,  sir. 
Did  you  see  John  Mau'ltsby  ?  Yes,  sir,  I  seen 
liim.  Where  was  be  ?  He  was  standing  under 
the  market  house.  That  is  a  big  place,  can't  you 
tell  me  a  little  nearer  than  that  ?  I  can't  tell 
you  exactly.  Was  he  in  the  crowd,  or  out  of 
it?  He  was  talking  to  some,  I  don't  know  Avho 
they  were.  They  were  strangers  to  you  I  sup- 
pose? I  didn't  look  to  see  whether  they  were 
btrangersor  not,  I  passed  on.  You  saw  Maults- 
hy?  "Yes,  sir.  You  didn't  look  at  the  other  men 
to  see  whether  they  were  strangers  or  not?  No, 
sir.  Did  you  sec  Henry  Sykes  ?  I  don't  think  I 
did.  Did  you  see  Sam  Hall?  No,  sir.  You  saw 
Sam  Phillips  though  ?  Yes?  sir.  How  came  you 
to  see  him?  I  don't  know,  sir,  I  seen  him  like 
I  come  to  see  John  Maultsby,  I  reckon.  How 
was  it  you  missed  seeing  so  many  others  ?  I 
seen  others  at  that  time,  but  I  knew  them 
well.  Didn't  you  know  Captain  Tolat-  well? 
I  didn't  see  him  at  that  time.  Did  you  know 
him  well?  Yes,  sir.  Do  you  know  Thomas 
Powers  well?  I  know  him  when  I  see  him. 
Do  you  know  him  as  well  as  you  know 
Mauitsby  ?  No,  sir.  Do  yon  know  him  as  well 
as  you  do  Sam  Phillips  ?  No,  sir.  Did  you  know 
Ed.  Powers  well?  Yes,  sir.  Do  you  know  him 
as  well  as  you  do  Maultsby  ?  Yes,  sir.  Do  you 
kno\v  Leggett  well  ?  I  know  hiin  when  1  sec 
him  ?  Dio  you  know  Lutterloh  well  ?  Yes,  sir. 
As  well  as  you  do  Maultsby  and  Sam  Phillips  ? 
Yes,  sir.  You  saw  none  of  them  ?  Not  at  that 
time.  The  only  ones  was  you  can  speak  of  hav- 
ing seen  are  the  two  you  first  named;  who  were 
they?  Joe  Conner  and  Alex.  Faircloth.  And 
Maultsby  and  Sam  Phillips?  Yes,  sir.  Were 
Maultsby  and  Sam  Phillips  standing  together? 
No,  sir.  They  were  standing  apart.  Yes,  sir. 
You  saw  where  Sam  Phillips  was,  now  why  can't 
you  tell  me  where  Maultsby  was  ?  He  was  under 
the  market  house  somewhere,  about  some  of 
them  stalls.  About  which  stall  ?  I  don't  know 
■whose  stall;  there  where  old  Mr.  Leonard  used  to 
have  his  office.  The  east  end  of  the  market 
Louse?  About  the  middle.  How  much  of  a 
crowd  was  there  when  you  passed  out  of  the  mar- 
ket house,  to  go  to  the  edge  of  the  pavement  ? 
About  a  hundred,  I  reckon.  Inside  and  out? 
Yes,  sir.  Were  they  all  about  the  eastern  end  of 
the  market?  Yes,  sir.  Was  a  greater  part  of 
the  crowd  inside  of  the  market  or  outside  ?  A 
greater  part  about  the  stair  steps  I  think.  Any 
of  them  inside  of  Becky  Ben's  stall?  Yes,  sir. 
About  the  stair  Ftcps?  Yes,  sir.  How  many  do 
you  thiuk  were  iusidu  ui  Ihc  uiaiket  house  cvcrv 


where?  About  twenty  five,  I  reckon.  How 
many  of  these  were  inside  of  Becky  Ben's  stall  ? 
Nearly  all  of  them  were  inside  of  the  stall,  by  the 
stairsteps — the  stall  is  right  at  the  stair  steps. 
You  Jsay  nearly  all  of  them  were  inside  of  that 
stall  ?  They  were  there  behind  the  stair  steps, 
they  were  not  in  the  stall.  You  said  they  were 
inside  of  the  stall.  They  were  around  in  behind 
the  stall.  Aint  that  inside  of  the  stall?  Yes,  sir, 
I  suppose  so.  Nearly  all  of  them  were  between 
her  stall  and  the  stair  steps,  behind  the  stall  ? 
Yes,  sir.  Then  there  were  veiy  lew  or  none 
standing  in  the  aisle,  that  you  had  passed  through? 
Yes,  sir.  How  many  were  standing  in  the  aisle 
that  you  passed  through  ?  I  don't  know,  sir, 
there  was  right  smart  there.  As  many  as  there 
M'ere behind  the  stall?  I  suppose  there  were.  1 
thought  you  said  the  greater  portion  of  those  un- 
der the  liiarket  were  behind  the  stall  ?  They 
were.  Now  you  say  there  were  as  many  outside 
of  the  stall,  standing  in  the  aisle?  I  mean  out- 
side standing  right  there  by  the  arch,  I  don't 
mean  under  the  market  house.  What  I  am  talk- 
ing about,  is  the  persons  under  the  market  house 
and  who  were  not  inside  of  Becky  Ben's  stall, 
were  there  any  such  persons?  I  don't  under- 
stand you.  I  will  volunteer  that  there  Is  not 
another  person  in  the  sound  of  ray  voice,  that 
don't,  you  have  just  said  the  crowd  consisted  of 
persons  who  were  outside  of  the  market  house, 
and  of  persons  who  were  inside  under  the  mar- 
ket house,  didn't  you?  Yes,  sir.  Yoti  have 
told  me  that,  of  tlie  persons  w'ho  were  under 
the  market  house,  tlie  major,  or  greater  portion 
were  behind  or  within  Becky  Ben's  stall,  and 
around  the  foot  of  the  steps?  Yes,  sir.  Now  I 
ask  j'ou,  of  the  persons  who  were  under  the  mar- 
ket house,  how  many  outside  Becky  Ben's  stall, 
standing  ahout  the  aisle,  at  the  eastern  end  of  the 
market  house,  under  the  cover  of  the  roof.  A- 
bout  fifteen  or  twenty,  I  reckon.  Did  you  notice 
anybody  who  was  inside  of  Becky  Ben's  stall,  so 
you  can  name  who  they  were?  No,  sir.  Did 
you  notice  any  one  of  the  tifteen  or  twenty,  who 
were  standing  in  the  aisle,  as  you  passed  through, 
so  that  you  can  name  who  they  were  ?  No,  sir. 
You  did  notice  Sam.  Phillips  outside?  Yes,  sir. 
Did  you  see  Capt.  Tolar  in  the  crowd  of  fifteen  or 
twenty  tn  the  aisle  ?  No,  sir.  Did  j'ou  see  E.  P. 
Powers  ?  No,  sir.  Did  you  see  Lutterloh  ?  No 
sir.  Did  you  see  Leggett  ?  No,  sir.  Now  sir, 
how  long  was  it,  after  you  passed  out  through  the 
market  house,  and  went  to  the  edge  of  the  pave- 
ment, before  Miss  Massey  and  her  mother  came 
down  stairs  ?  It  was  about  ten  minutes  I  reckon. 
Y''ou  had  gone  outside  of  the  market  house  then 
before  they  came  down?  Yes,  sir.  Didn't  you 
swear,  upon  your  examination-in-chief,  that  when 
the  ladies  came  down  stairs  you  then  walked  to 
the  edge  of  the  pavement,  along  with  them  ?  I 
said  I  was  standing  at  the  edge  of  the  pavement 
as  they  went  to  the  carriage.  You  say  now  you 
didn't  swear  in  }'our  examination-in-ehief  that 
you  moved  to  the  edge  of  the  pavement  when 
these  ladies  came  down?  No,  sir.  You  say  now 
you  were  standing  there  before  ?  No,  sir,  I  did 
not.  Did  not  what?  Didn't  say  I  was  standing 
near  there  before  they  came  down.  Haven't  you 
told  me  you  were  standing  at  the  edge  of  the 
pavement,  ten  minutes  before  the  ladies  came 
down  stairs  ?  I  don't  think  I  did,  if  I  did  I  made 
a  mistake.  I  asked  you  after  you  moved  from 
the  market  house,  and  went  to  the  edge  of  the 
pavement,  how  long  you  had  been  standing  there 
before  the  ladies  came  down  stairs,  and  you  said 
about  ten  minutes.  Is  that  so  or  not?  It  ain't 
so,  sii'.  How  long  had  you  been  standing  at  the 
edge  of  tlic  pavement  before  the  ladies  came 
down?    1  hudu't  been  &lauding  there  any.    Then 
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yon  were  under  the  market  house  when  the  ladies 
came  down  stairs,  were  you?  Yes,  sir.  Wlierc 
were  you?  About  Mitchell's  stall.  You  stood 
at  Mitchell's  stall  then  until  the  ladies  can»e 
down,  you  swear  now  V  Until  they  came  to  the 
foot  ot'tlie  steps.  And  you  then  left  Mitchell's 
stall,  and  passed  t  hroutfli  the  crowd,  and  went  to 
thw  edge  of  the  pavement  y  Yes,  sir.  You  went 
out  to  the  cdLCe  of  the  pavement  at  the  same  time 
the  ladies  went  to  the  carriage?  I  Avas  a  little 
behind  them.  Could  you  sec  the  carriage?  Y'^es, 
sir.  Were  you  looking  at  it  ?  I  was  looking  at 
it  at  the  time  they  went  to  it.  Did  you  loolc 
right  straight  away  from  it  afterwards?  I  didn't 
look  riglit  straight  away,  I  turned  my  head,  and 
I  was  looking  in  no  way  in  particular.  Which 
way  was  your  face  turned  when  you  were  looking 
at  the  carriage?  Turned  cast.  "Whicli  way  was 
your  face  turned  when  you  looked  away  from  the 
carriage?  Turned  south.  You  were  looking 
then  down  towards  the  guard  house  ?  Yes,  sir. 
With  your  right  towards  tlu;  market  house,  aud 
your  left  to  the  carriage?  Yes,  sir.  Wliat  part 
of  the  edge  of  tlie  pavement  were  you  standing 
on,  opposite  ^vhat  part  of  the  market  house? 
Frout  of  the  wall  that  separates  the  two  arches. 
Which  arches?  The  little  one  and  the  big  one. 
There  are  two  little  arches,  which  little  one  ?  The 
south-east  corner.  You  were  standing  opposite 
the  wall,  then,  between  the  big  arch  and  the  lit- 
tle arch,  the  little  arcli  nearest  south?  Yes,  sir. 
And  looking  south  ?  Y'"cs,  sir.  Did  you  staud 
there  xmtil  Archy  Bcebee  came  down  stairs  ? 
Yes,  sir.  Were  you  standing  there  when  you 
saw  Archy  first?  I  was  standing  there  wlieu  I 
seen  him  come  out  of  the  door  up  stairs.  Xow, 
sir,  when  these  ladies  went  to  the  carriage  you 
were  standing  in  the  same  position  that  you  re- 
mained in  until  fArchy  came  down,  or  came  out 
of  the  door  on  the  stairs?  Yes,  sir.  Did  you 
see  nobody  go  to  tlie  carriage  besides  Boiid  ? 
I  didn't  notice  it.  I  didn't  ask  you  whether  you 
noticed  it,  I  a.'sked  you  if  you  "saw  it  ?  I  seen 
some,  but  I  didn't  know  who  they  were.  You 
can't  swear  who  any  of  them  were  ?  No,  sir,  none 
but  Mr.  Bond.  Some  did  go  up  to  the  carriage? 
Yes,  sir.  Did  several  go  there?  I  don't  know 
whether  there  were  several  or  not;  I  should  say 
there  were  as  many  as  four  went.  Y'ou  can't  say 
who  they  were,  although  you  can  tell  the  num- 
ber? There  may  have"  been  five,  I  would  not 
say  for  certain  how  many  there  were.  There 
were  four,  or  five  or  sis,  along  there  somewhere. 
Yes,  sir.  Your  best  estimate  is  about  four,  but 
you  can't  tell  any  of  them  except  Bond  ?  No, 
sir.  After  you  were  outside  of  the  market  house, 
and  got  your  station  there,  on  the  edge  of  the 
pavement,  while  the  carriage  was  standing,  and 
just  before  Beebee  hove  in  sight  on  these  stairs, 
did  you  see  Sam  Phillips  ?  lie  came  there  while 
I  was  standing  there.  He  came  where?  About 
two  foot  Irom  me.  About  two  feet  in  front  of 
you?  Yes,  sir.  That  was  before  Archy  appear- 
ed on  the  stairs  ?  No,  sir.  That  is  what  I  ask- 
ed you ;  I  understood  you  to  say,  you  saw 
Samuel  Phillips  when  you  passed  out  of  the 
market  house  ?  I  did.  You  then  took  your 
station  on  the  edge  of  the  pavement  op- 
posite the  pillar  which  is  between  the  main  arch 
and  the  litte  arch,  nearest  south  on  the  east  front 
of  the  market  house  ?  Yes,  sir.  Now  1  ask  you, 
while  you  were  in  that  position,  on  the  edge  of 
the  pavement ;  did  you  see  Sam  Phillips  again 
before  you  saw  Archy  Beebee  on  the  stairs  ?  No, 
sir.  Then  you  lost  sight  of  him  as  you  passed 
through  the  crowd?  I  didn't  notice  him  any 
more.  Now  I  ask  you,  while  standing  there  in 
that  spot,  and  before  x.  ""ebee  come  in  sight,  if  you 
can't  name  anybody  you  saw  in  that  crowd  ?    Yes 


sir,  I  can.  Who  ?  I  saw  Mr.  Tolar  there,  while 
I  was  standing  near  the  edge  of  tlie  pavement. 
Before  Archy  was  on  the  steps  ?  While  he  was 
on  tlie  steps,  I  am  talking  aliout  before  you  got 
there  as  the  ladies  went  to  the  carriage  didn't 
you?  Yes,  t<ir.  Do  you  mean  to  say  Arch}'  Bee- 
bee came  down  stairs  at  tlie  sanje  time  tlie  ladies 
did?  No,  sir.  How  long  afterwards?  Ten  min- 
utes, I  reckon.  Then  you  were  standing  at  this 
place  on  the  pavement  about  ten  minutes  ?  Yes, 
sir.  Now  during  that  ten  minutes,  who  did  you 
see,  before  you  saw  Archy  Beebee  come  down 
tlic  stairs ;  or  standing  on  the  stairs  ?  I  don't  re- 
collect seeing  any  person  but  Mr.  Tolar.  Did 
you  see  Capt.  Tolar  then.  Yes,  sir.  You  saw 
Capt.  Tolar  beiorc  you  saw  Beebee  on  the  steps  ? 
Yes,  sir.  You  swear  tliat?  As  he  was  on  the 
steps.  I  asked  you  before  he  was  on  the  stairs. 
No,  sir.  You  didu't  see  him  before?  No,  sir. 
I  ask  you  again  who  you  did  see,  during  the  ten 
minutes,  you  were  standing  there,  stationary  lii 
the  crowd,  before  Archy  Beebee  appeared  on  the 
steps  ?  I  doiit  know  anybody.  You  can't  name 
a  soul  you  knew  ?  No,  sir.  And  you  swear  3'ou 
can't  name  a  soul  ?  I  don't  think  I  can  name 
any  person  at  that  time.  Now  you  say  you  saw 
Tolar  when  Archy  appeared  in  the  door  of  the 
stairs?  Y"es,  sir.  Y'ou  lost  sight  of  Archy  when 
he  got  to  the  bottom  of  the  steps?  Yes,  sir. 
And  didn't  see  him  again  until  he  came  outside 
of  the  arch  ?  No,  sir.  But  you  did  see  Tolar 
while  Archy  was  upstairs,  coming  down  the 
steps,  while  he  was  coming  out  of  the  door  ?  Yes, 
sir.  Now,  where  was  Tolar  standing  then  ?  He 
was  about  three  feet  from  the  wall  of  the  market. 
On  the  pavement?  Y''cs,  sir.  Was  he  out  side 
of  the  market  house?  Yes,  sir.  He  was  outside, 
on  the  pavement  about  three  feet  from  the  wall 
of  the  market  house  ?  I  would  not  swear  exact- 
ly where  he  was  standing.  You  swear  he  was 
standing  outside  of  the  market  house  ?  Yes,  sir. 
At  the  time  Archy  Beebee  was  on  the  stairs? 
Y'es,  sir.  Y'^ou  swear  to  that  ?  Yes,  sir.  Did  you 
see  Tolar  when  he  came  there  ?  No,  sir.  But 
you  did  see  Tolar  while  Archj'  was  on  the  stairs? 
Yes,  sir.  Did  you  see  who  was  near  him  ?  No, 
sir.  Did  you  see  Leggett  near  hiiu?  I  didn't 
notice ;  1  was  looking  at  Beebee  at  that  time. 
But  you  saw  Capt.  Tolar?  Yes,  sir,  he  was  a 
large  man.  And  he  was  standing  about  three  feet 
from  the  market  house?  On  the  pavement  in 
frout  of  the  wall  that  separates  the  two  arches, 
you  say  ?  Which  two  arches  ?  The  big  one  and 
the  little  one.  There  are  two  little  ones?  On 
the  south-east  coruer.  He  was  standing  between 
you  and  the  market  house  then  ?  Yes,  sir.  To- 
lar was  standing  then  outside  of  the  market 
house,  between  you  and  the  wall  of  the  market 
house?  Yes,  sir.  About  three  feet  from  the 
market  house,  and  you  were  on  the  edge  of  the 
pavement?  Yes,  sir.  At  the  time  the  negro  was 
on  the  steps  ?  Yes,  sir,  he  was  coming  down  the 
steps.  Now  at  that  time  did  you  sec  Luttcrloh 
with  Tolar?  No,  sir.  Did  you  see  Leggett  at 
or  near  him  ?  No,  sir,  I  didn't  see  him.  Did  you 
sec  E.  P.  Powers  at  or  near  him?  No,  sir.  Did 
you  see  Tom  Powers  or  Monk  at  that  time  ?  No, 
sir,  I  didn't  see  either  one  of  them  at  that  time. 
Then  your  attention  was  directed  to  the  man  on 
the  steps  coming  down  ?  Yes,  sir.  Could  you 
see  the  men  who  were  inside  of  Becky  Ben's  stall 
from  where  you  were  standing?  *I  could  see 
them  move,  I  could  not  see  their  faces,  I  could 
see  their  hats.  But  you  could  see  this  man,  he 
being  elevated  as  he  came  down  ?  Yes,  sir.  You 
saw  him  through  the  little  arch  ?  Yes,  sir.  Now, 
when  he  came  down  you  lost  sight  of  him  ?  Yes' 
sir.  While  he  was  coming  down  the  steps,  did 
you  see  anybody  attempt  to  get  at  him  ?    No,  sjr  ( 
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Yon  saw  Dotbin;^  of  that  sort  ?   No,  sir.    Did  you 
hear  anybody  cry  out  that  he  was  comine:  ?    I 
heard  some  one  say  tliere  he  comes.    Uow  many 
did  you  hear  say  that  'i     Four  or  tive  I  reckon. 
Were  the  voices  you  heard   inside  of  the  marliet 
house  or  outside  y    I  could  not  eay  whether  they 
were  inside  or  outside,  I  didn't  see  them.  Didn't 
you  hear  them  :■"     Yes,  sir.     You  could  not,  from 
hearinir,  say  where  the  voice  was  'i    No,  sir.    Did 
j-oa  ever  see  a  voice"?    No,  sir.      You  heard  the 
voices  y    Y^cs,  sir.     Y'ou  can't  tell  from  the  sound 
where  they  were,  whether  they  were  inside  or 
out?    No,  sir.     Then  you  lost  sight  of  this  man 
until  he  reached  the  arch,  and  turned  round  the  ! 
corner,  were  you  still  in  the  same  position  ?  Yes,  | 
sir.      Where  was  Tolar,  had  he  gone?    1  don't , 
think  he  had.    You  think  he  was^  still  standing  : 
there?    Y'es,  sir.     When  Archy  Beebee  turned  to  ; 
come  out  of  the  market  house,  did  you  see  any  i 
one  attempt  to  grab  Lim  ?      A  rush  was  made  at  \ 
him,  but  I  don't  know  who  made  it,  as  he  got  | 
right  around.      Where  did   the  rnsh  come  from,  i 
inside  of  the  market  house  ?    From  the  inside  of  j 
the  market  house,  and  outsiiie  too.     Everybody  | 
in  the  crowd  rushed  at  him  y    No,  sir,  not  every- 1 
body  in  the  crowd.      Did  the  majority  of  the 
crowd  rush  at  him  ?      Yes,  sir.      They  rushed  ] 
right  towards  him?      Yes,  sir.      Did  you  see 
anybody  grab  at  him"?      No,  sir.      Y"ou  swear 
yoa    did    not?      No,    sir,    not   at   that    time. 
Did  yon  see  any  one  attempt  to  catch  hold  of 
him  ?    Not  that  I  saw.     Did  you  hear  any  one 
say  give  him  to  me  ?    No,  sir.    Did  you  hear  any 
one  demand  the  prisoner,   in  any  shape  or  way  ? 
No,  sir.    Did  you  hear  the  sheriff  tell  them  to 
keep  off  men?    Yes,  sir.     But  you  heard  no  de- 
mand for  the  prisoner,  saw  no  grab  at  him  ?    No, 
sir.    How  many  persons  were  there  between  you 
and  the  prrisoner,  at  the  time  yon  spoke  of,  when 
this  rush  was    made  ?      About  eight   or  ten,   I 
reckon.     How  many  persons  were  there  between 
youandTolar?    I  didn't  see  Tolar  just  at  that 
time.    You  lost  sight  of  him?    I  lost  sight  of 
him  as  the  rush  was  made.    How  many  were 
there  between  you  and  Tolar  the  last  time  jou 
saw  him,  just   as  the  rush  was  made  ?    About 
four  or  five.    Then  you  lost  sight  of  him  in  that 
rush  ?    I  was  looking  at  Beebee.    Is  that  the  last 
time  you  saw  him  until  Archy  Beebee  was  killed  V 
No,  sir.    Ton  saj-  at  the  time  this  rush  was  made 
you  saw  no  demand  for  the  prisoner  made   by 
anybody,  but  yon  heard  the  sheriff  tell  them  to 
keep  back.    I  heard  some  say  keep  off,  I  don't 
know   whether   it  was    the    sheriff  or    police. 
Didn't  you  recognize  the  voice?  No,  sir.    Do  you 
know  sheriff  Hardie  y  Yes,  sir.  Was  it  his  voice  y 
I  could  not  tell  yon,  there  were  so  manj  voices. 
Did  you  know  Wemyss  ?    Yes,  sir.    Was  it  his 
voice?    I  don't  know,   sir,  I  would  not  swear 
whose  voice  it  was.     Do  you  know  your  father's 
voice?    Yes,  sir.    Was    it   his  voice?    I  don't  j 
think  it  was.    That    was  just  as  Archy  come 
out  of  tlie  arch,  just  as  he  turned  to  go  to  the 
guard    house y    He    just   put    his    foot    on    the} 
]>avement.    Tnen  the    rush    was    made?     Yes.  j 
eir.      And    tiien    you    lost    sight    of     Tolar?  I 
Yes,  sir.     And  you  heard  this  exclamation  in  the 
crowd ,  you  don't  know  who  it  was  made  it ;  and 
that  is  the  only  exclamation  you  l;card?  Yes,  sir.  I 
What  happened  next  ?    Beebee  passed  on  two  or  j 
three  steps,  or  maybe  further.     Did  you  stand 
still?    Y'es,  sir.     Did  you  follow  him  with  your] 
eyes  and  body  turning  as  he  moved  y    I  turned  I 
my  body  and  eyes,  and  maybe  my  feet.     You  kept ! 
jour  eyes  toward  him  as  he  moved,  did  yon  ?  I'cs,  I 
sir.    He    moved  two  or  three  steps  you  say  ?  j 
Maybe  further.    Well  now,  this  rush  "that  you 
speak  of,  was  it  continued  ?  No,  sir.    It  stopped  ?  I 
Yes  sir.     Wag  it  repeated  V    1  did  not  :rcc  it  re- ' 


peated  ?  Didn't  you  hear  or  see  it  repeated  ? 
No,  sir.  Then  when  the  Sheriff  said  stand  back, 
the  men  did  stand  back?  I  think  they  did,  they 
stopped  anyhow.  Then  Beebee  moved  on  with- 
out any  body  haiTassin?  his  movements?  Yes, 
sir,  I  "think  he  did-  Did  he  walk  toward  the 
guardhouse?  Yes, sir.  Did  he  walk  smoothly  and 
quietly  along  that  distance  ?  No,  sir,  he  niade 
some  terrible  efforts  to  get  loose.  Were  those 
efforts  made  at  the  end  of  those  three  or  four 
steps,  or  while  he  was  making  them?  Just  as 
he  stopped,  he  was  shot  as  he  was  making  those 
eflorts  just  as  he  raised  up.  You  say  the  rush 
was  made  on  him,  and  he  was  about  a  foot  out- 
side of  the  market  house  ?  Yes,  sir.  Then  he 
took  some  four  or  five  steps  ?  I  rc-ckon  ;  may  be 
more  and  may  be  less,  and  he  rnay  have  gone 
three,  and  he  may  have  gone  six.  AVas  he  making' 
those  efforts  while  he  was  making  those  steps,  or 
after  the  steps  were  made?  After  the  steps  were 
passed.  After  he  had  taken  three  or  four  steps, 
he  made  those  efforts  to  escape  y  Y'es,  sir.  Now 
while  he  was  taking  those  three  or  four  steps,  I 
want  to  know  whether  anybody  was  trying  to 
get  at  him  ?  Not  that  I  seen  at  that  time.  The 
pressure  upon  himhad  stopped y  Yes,  sir.  He 
went  along  smoothly  and  quietly?  Yes,  sir. 
Then  the  next  thing  yon  noticed  were  these  ter- 
rible efforts  to  escape  y  Yes,  sir.  Y'ou  were  still 
keeping  the  same  position  ?  I  don't  think  I  had 
moved  a  foot  out  of  the  position  I  was  in  at  first. 
You  were  just  followina:  him  with  your  eyes,  and 
watching  hint  in  your  same  position?  Yes,  sir. 
At  the  end  of  these  three  or  four  steps  he  made 
a  violent  effort  to  escape  ?  Yes,  sir.  What 
did  he  do,  sir  ?  He  tried  to  get  loose. 
What  was  he  doing  ?  He  tried  to  jerk  loose  from 
the  police.  What  did  be  jerk  with  ?  With  his 
hands  and  feet.  And  whole  body  did  he?  Yes, 
sir.  Did  you  see  anyliody  try  to  get  at  him; 
about  the  time  he  was  trying  to  escape?  No,  sir. 
You  didn't  see  anybody  strike  at  him  with  a 
knife  ?  No,  sir.  How  many  men  were  between 
you  and  him  at  that  time  ?  Six  or  seven,  I  reck- 
on. The  cjowd  was  all  over  that  part  of  the 
pavement  was  it?  Yes,  sir.  They  were  not 
pressing  on  him  however?  No.  sir.  You  could 
see  him  distinctly.  Yes,  sir.  Six  or  seven  i>eople 
were  scattered  between  you  and  him,  a  pretty 
closely  packed  crowd  you  didn't  see  anybody 
strike  at  him  with  a  knife  however  ?  No,  sir. 
You  didn't  see  Monk  with  a  knife  trying  to 
get  at  him  then?  No,  sir.  You  didn't  hear 
anybody  strike ;  any  one  of  the  police  strike  a 
dead  blow  as  though  upon  a  man's  arm  with  a 
club?  No,  sir.  Y'ou  didn't  hear  any  knife 
fall  and  clash  upon  the  pavement  ?  There  was 
too  much  fuss  to  hear  a  knife  fall.  What  was 
making  the  noise  ?  People  scrambling  abont^ 
Beebee  trying  to  get  loose,  and  the  police  try- 
ing to  hc^d  him."  Did  they  shout?  No,  sir. 
It  was  their  feet  that  you  heard  ?  Yes,  eir, 
Y'ou  heard  uo  exclamations  at  all,  no  cry  of  shoot 
him,  before  the  cry  you  spoke  of,  when  they  said 
"shoot  liie  damned  son  of  a  bitch,"  alter  he  made 
the  attempt  to  escape  ?  Not  before  that  time. 
Nor  of  kill  him?  No,  sir.  Nor  any  exclamation  o£ 
rage  at  all  ?  >o,  sir,  not  at  that  time.  Now,  sir, 
when  you  heard  this  cry  of  shoot  him,  that  was 
just  after  he  had  attempted  to  escape,  and  had 
fallen  down  ?  Y'es,  sir,  he  fell  down.  When  was 
the  cry  made,  while  he  was  down,  or  while  he  rais- 
ed ?  Whilehewas  trying  to  get  loose.  Before  he 
fell?  Y'es,  sir.  What  was  the  ery?  "Shoot  the 
damned  son  of  a  bitch."  That  was  Phillips 
was  it  y  I  dont  know  who  it  was.  Did  you  see 
Phillips  at  the  time  jou  heard  the  cry  ?  He  wa» 
standing  by  me  at  that  time.  At  the  time  you 
heard  that  cry?    Yes,  sir.     Tliat  was   before  "the 
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ucgio  lell  down  ?  While  be  was  tryiua:  to  j^et 
loose.  That  was  beforu  he  fell  down  ?  Yen,  sir. 
Before  the  ue^ro  fell  down,  when  you  heard  this 
cry,  Phillips  was  btaiurmjj  by  you';;'  Yes,  sir,  a 
little  ill  front  of  me.  You  were  standiux  with 
your  faee  toward.-?  Beebee'n,  were  you  y  Yes,  sir, 
on  the  edije  of  the  pavement.  Au.l  Phillips  was 
titandinx'  by  you  a  little  to  your  trout  ?  Ye.-^,  t^ir. 
Now  wa.->  it  til  your  front  and  right,  or  front  and 
left  y  Front  and  rii^ht.  After  thi.-i  ery  was  miule 
how  long  wato  it  belore  the  pistol  shotl'  Jle  drew 
the  pi-itol  ju.it  as  the  ery  wius  made,  llow  far 
was  Phillips  from  you,  could  you  have  touehed 
liimV  Yes,  sir.  Was  he  stationary  or  moviug? 
lie  was  standing  still  at  that  time.  Now  you 
saw  Phillips  draw  the  pistol  just  after  the  ery 
was  made  to  kill  tlie  damned  son  of  a  bitch? 
Yes,  sir.  And  it  wa.s  while  Arehy  was  still  strug 
gling  before  he  fell  down?  Yes,  sir,  while  he 
was  struggling  and  trying  to  get  loose.  He  fell 
down  after  he  wa.>  struggling  y  I'es,  sir.  Wa.sn't 
it  the  struggle  that  threw  him  down  y  Yes,  sir. 
It  was  before  he  fell  down  you  saw  him  draw  the 
pistol  ?  Yes,  sir.  He  drew  it  from  the  left  side 
you  say  ?  Yes,  sir.  And  cocked  it  as  soon  as  he 
drew  it?  He  cocked  it  as  he  drawed  it  up.  A« 
soon  as  he  drew  it  ?  No,  sir.  Hedidn't  hrinir  it 
up  as  soon  as  iie  drawed  it  ?  He  drawed  it  right 
out  and  brought  ii  up  and  cocked  il  as  he  drawed 
it.  How  loug  after  he  brouglit  it  up  did  he  lire? 
He  was  sort  of  steadyiu'.; it,  audi  turned  my  iiead 
and  the  i)istol  tired.  Could  you  have  counted 
live  from  the  time  you  saw  him  draw  the  pistol 
to  the  time  it  tired  ?  I  think  I  could.  Could  you 
have  eouuted  ten  ?  I  didn't  think  I  could.  You 
haw  him  cock  it  ?  Yes,  sir.  As  he  brought  it 
up  ?  Yes,  sir.  He  drew  it  from  his  left  side, 
and  presented  it;  it  sort  of  wavered,  and  while  it 
was  wavering  you  turned  your  head  off  V  Y'es, 
sir.  How  mauy  men  were  between  you  and 
Phillips?  There  was  not  any.  You  were  the 
ne.Kt  person  to  him,  and  he  was  to  your  right 
and  front,  on  the  pavement?  Y'e«-,  sir.  How  far 
was  Archy  Beebee  from  him?  About  six  or  sev- ' 
en  foot  I  reckon.  Did  you  see  Arehy  fall  down? 
I  saw  him  while  he  was  struggling,  I  don't  know 
whether  he  fell  or  not.  You  saw  when  he  went 
down  ?  Y''es,  sir.  Did  you  see  when  he  got  up? 
I  didn't  see  him  as  he  rose,  when  the  pistol  was 
held  up  I  turned  off  my  head.  Did  you  see  him 
rise  at  all  ?  I  seen  him  rise  nearly  up,  he 
was  assisted  by  somebody  by  catching  him 
back  of  the  collar.  Who  was  assisting 
him  up?  I  don't  knov,-,  sir,  his  back  was 
to  me.  Don't  you  know  Sheriff  Hardie  by  his 
back?  I  don't  think  I  would  in  that  crowd. 
Can't  you  tell  anybody  who  helped  him  up  ?  The 
police  may  have  helped  him  up  for  what  I  know. 
Aud  you  turned  off  your  head  as  you  saw  him 
rise  ?  "  Yes,  si"-.  Is  that  so  or  n<Jt  ?  That  is  so, 
sir.  At  the  same  moment  you  saw  him  rise, 
Phillips  bad  this  pistol  presented  towards  him? 
Y'es,  sir.  You  saw  Phillips  draw  the  pistol  while 
he  was  struggling,  and  Ijcfore  he  fell  down,  you 
saw  him  cock  aud  present  it  straightway,  and 
keep  it  wavering  there,  and  as  the  "man  rose  he 
steadied  it  and  you  turned  your  eyes  away  ?  Yes, 
sir.  Now  sir,  which  way  did  you  turn  your  eyes, 
to  the  left  or  right  ?  To  the  right.  And  looked 
right  down  the  street  ?  Y'es,  sir.  You  say  as 
you  turned  your  e3'es,  you  saw  John  Armstrong? 
Yes,  sir.  in  the  direction  of  Davis'  tin  store. 
Yes,  sir,  a  little  to  my  right  towards  Davis'  tin 
shop.  You  turned  yo'ur  eyes  to  the  left?  Yes, 
sir.  You  were  standing  on  the  edge  of  the  pave- 
meut,  with  your  face  Iowa.  Is  Archy,  when  you 
t  urued  your  face  to  the  left  ?  Yes,  sir.  And  you 
saw  John  Armstrong  between  you  and  Davis" 
store?      Y'es,  sir.      When  yf)u  were  standing  on 


the  pavement,  with  your  face  towards  Bccbce ; 
could  you  not  see  Davis'  store  ?  I  was  not  look- 
ing at  Davis'  ttore  then.  Couldn't  you  see  it, 
!  with  your  lace  towards  Beebee  ?  I  reckon  I 
I  could  have  seen  it — one  side  of  it.  Were  you  not 
j  right  in  front  of  it ;  eould'i't  you  have  seen  it 
j  plainly?  No,  sir.  But  by  turning  your  head  over 
I  your  left  shoulder  you  "saw  J^avis'  store  very 
plainly?  I  saw  the  front  part  of  it.  You  heari 
I  the  pistol  fire,  and  the  smoke  came  right  back  on 
,  you  and  Armstrong?  Armstrong  was  ten  feet 
I  from  me.  Was  he  in  front  of  you,  or  to  the  left 
ofyim?  Front  and  rfglit.  And  you,  when  you 
I  turned  your  head  over  your  left  .shoulder  saw  it 
I  distinctly?  I  didn't  turn  my  head  over  the  left 
shoulder,  I  turned  it  just  so  (turns  it  to  his  left, 
but  not  over  his  left  siioulder.)  And  you  saw 
John  Armstrong  ten  feet  U)  your  front  and  right? 
Y'es,  sir,  (points  to  the  left.)  Do  you  call  tiiat 
your  right  ?  When  I  turned,  I  would.  It  waa 
in  the  direction  of  Davis'  .store  that  you  saw  him? 
Not  exactly  in  the  direction  of  Davis'  store,  a  lit- 
tle to  the  right.  It  was  not  right  betwean  you 
aud  Davis's  store,  it  was  further  to  the  right? 
Y'es,  sir.  How  far  was  Archy  in  front  of  you  ? 
About  seven  feet.  Did  you  see  Armstrong  in  the 
same  line  you  saw  Archy?  No,  sir,  1  didn't. 
Was  he  further  to  the  right  than  Archy  ?  He 
was  to  my  left,  when  I  was  looking  at  Archy. 
Did  you  see  him  while  you  Avere  in  the  act  of 
turning,  or  after  you  had  got  your  head  turned? 
While  I  was  turning.  Did  you  loolcathim? 
Not. any  time.  Then  you  just  saw  him  as  you 
glanced  your  eyes  around  ?  Yes,  sir.  And  you 
saw  that  one  man  in  the  crowd,  and  didn't  distin- 
guish any  others;  andyousv.earthatjustin  casting 
your  eyes  away  lor  the  purpose  of  avoiding  the 
immediate  preseuce  of  the  shot,  you  saw  Arm- 
strong, to  your  right  and  front,  and  almost  ten 
feet  off?  Yes,  sir.  Y'ou  didn't  identify  any  one 
else  at  that  time?  The  most  that  were  standinaj 
there  were  colored,  and  I  did  not  know  them. 
You  saw  enough  to  see  that?  Yes,  sir.  Y'ou 
heard  the  pistol  fire  ?  Y''es,  sir.  Did  yon  look 
back  to  see  who  fired  it  ?  Yes,  sir,  I  turned  my 
head  when  the  pistol  fired.  Your  face  Wiis  to- 
wards Beebee  before  you  turned  it  to  the  left  ; 
I  understand  you  didn't  change  your  position — 
that  you  didn't  change  your  feet  ?  I  said  I  didn't 
think  I  changed  a  foot  from  any  position.  Did 
you  turn  your  body?  Y'es,  sir.  That  Wius  the 
way  you  got  Armstrong  on  your  rightand  front? 
Y'es,  sir.  It  was  after  you  had  changed  your  po- 
sition that  he  was  on  your  right  and  front?  I 
turned  around,  1  didn't  go  away  from  where  1 
was  standing.  Didntyou  say  you  turned  your 
head  over  3'our  shoulder?  I  turned  my  body, 
too.  Alter  you  got  in  that  position  it  was  that 
Armstrong  was  to  your  right  and  front  ?  Yes, 
sir.  As  soon  as  the  pistol  fired  you  turned 
about  ?  Yes,  sir.  Between  the  time  you  last  saw 
Tolar,  did  you  see  him  again  before  the  pistol 
fired?  Yes,  sir.  Where  did  you  see  him  again? 
Standing  in  front  ot  the  pillar  that  separates  the 
two  arches.  The  same  pillar  that  you  were 
speaking  of  before?  Yes,  sir.  You  saw  him 
stauding  there?  Y'es,  sir.  Before  the  firing? 
Yes,  sir.  How  far  was  he  from  you  ?  About 
four  feet.  How  far  was  he  from  the  pistol  ? 
About  a  loot  and  a  half.  Was  that  just  before 
the  Kring?  Y'es,  sir.  You  swear  then  Toiar  was 
stauding  near  that  pillar  after  the  rush  was  made 
on  Archy  Beebee,  and  just  before  the  firing  ? 
Y'es,  sir.  Did  you  see  him  before  you  saw  Phil- 
lips draw  the  pistol  or  after  you  saw  hiin  draw  it, 
or  at  the  same  time  ?  At  the  same  time.  Y'ou 
saw  Tolar  at  the  very  same  time  you  saw  Phil  ipe 
draw  the  pistol  ?  Yes,  sir,  I  was  looking  at  Phil- 
lips when  he  drew  the  pistol,   and  of  course  I 
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sawTolaras  he  was  standing  on  the  other  side 
of  him.      He  was  right  close   to  him   was   he? 
About  two  feet.     He"  was  about    five  feet  from 
you,  you  saj- ?    Yes,  sir.     And  how  far  from  the 
edge  "of  tlieinarliet  house?    About  three  feet,  I 
reckon.    And  about  two  from  Phillips?   Yes,  sir. 
Was  Phillips  a  little  to  yourritcht  aud  front,  and 
a  little  to  Tular'sloft  and  front';'    I  think  he  was, 
I  don't  know.       Did  you  see  TolarV    Yes,  sir. 
How  did  he  stand  with  regard  to  him  ?    He  stood 
even  witli  Tolar.      They  were  about  in  tlie  same 
line  ?      Yes,  sir.      They  were  both  to  your  right 
and  front,  and  about  two  teet  apart  ?    Yes,  sir. 
What  was  Tolar  doing?      He  was  not  doing  any 
thing.      Staudintr  there  perfectly  still?    Yes,  sir. 
Did  he   have    his  arms    folded  on  his  heart?      I 
didn't  notice,   his  arms  were  hanging  down,    I 
reckon.     Could  you  see  them  ?    I  could  see  them 
as  far  as  the  elbow.     You  didn't  see  him  have  on 
a  shawl  then  ?      Yes,  sir.     Did  he  have  his  arms 
outside  of  the  shawl  ?    No,  sir.     Could  you  tell 
w^here  his  arms  were  hanging  ?    I  could  judge  by 
his  shawl.     This  shawl  was  not  fastened  up  at 
his  throat?    I  don't  know  whether  it  was  fasten- 
ed or  not.     You  say  you  could  see  his  arms  and 
that  they  were  hanging  by  his  side  ?    Yes,  sir,  I 
Been  about  to  his  elbows.      And  from  that  you 
came  to  the  conclusion  that  his  arms  were  hang- 
ing by  his  side?      Yes,  sir.      If  the  shawl  had 
been  pinned  up  close  to  the  throat  you  could  not 
have  seen   his  arms;    you  saw  his  aims  through 
the  shawl,  did  you  ?    No,  sir.     Did  you  see  them 
inside  of  the  shawl  ?    i  would  judge  by  his  shawl. 
He  did  have  on  a  shawl?    Yes,  sir.    Did  he  have 
on  his  spectacles?      I  don't  know  whether  he 
did  or  not.      Did  he  have  on  a  hat  that  you  can 
describe  ?    Yes,  sir,  I  guess  I  can.    What  sort  of 
a  hat  was  it  ?    A  tall,  black  wool  hat.     And  you 
say  you  saw  part  of  his  arms,  and  from  that  you 
concluded   bis   arms  were  hanging   by  his  side, 
just  before  the  pistol  fired?    I  reckon  they  were. 
Was  there  any  body  between  him  and  Phillips  ? 
Not  that  I  know  of.    Didn't  you  see  them  dis- 
tinctly— both  ?      Yes,  sir.      Didn't  you  see  any- 
body between  them  ?    No,  sir.     Who  was  furthest 
from  Arehy  Beebee,  Tolar  or  Phillips?     I  don't 
know  about  that;  they  were  both  the  same  dis- 
tance, I  reckon.     Was  he  right  in  front  of  both 
of  them?      Mr.    Tolar   wassort    of  in  front  of 
Beebee,  aud  Phillips  to  his  left.      Phillips   was 
more  to  the  left  of  Beebee  ?    Yes  sir.      He  was 
further  towards  the  side  where  the  shot  entered  ? 
He  was  to  the  rear  and  left ;  I  don't  know  where 
the  shot  entered.     And  Tolar  was  about  sciuare 
behind?      Yes,  sir.      You  didn't  see  any  body 
between  them  ?      No,  sir.      And  you  saw  Tolar 
you  say,  at  the  time  Phillips  drew  the  pistol? 
did  you  see  him  when  Phillips  cocked  the  pistol  ? 
I   don't  know  that  I    seen  him   at  the   time  he 
cocked  it.      You  know  you  saw  him  when  Phil- 
lips drew  it  ?   Yes,  sir.  You  don't  know  whether 
you  saw  him  wheu  he  cocked  it  or  not?    I  don't 
know  for  certain.      Did  you  see  him  when  you 
saw  Phillips  present  it?      Ifes,  sir,  I  think  I  did. 
And   then  while  it  was  wavering  and  uncertain 
you  turned  away  ?     When  he  steadied  it  I  turned 
away.     How  was  Mr.  Phillips  dressed  that  day? 
I  could  not  describe  his  dress,  he  had  on  a  black 
coat  I  thought.      Did  he  have  on  a  shawl  ?    No, 
sir,  be  didn't.       Did   he   have  on  an  over  coat? 
No,  sir,  I  don't  think   he  had  on   an  over  coat. 
'Aintyou  certain  ?     1  am  rather  certain  he  hadn't. 
He  had  on  a  blacfccoat  ?    Yes,  sir,  I  think  it  was 
a  black   coat.      Wijiere  did  he  draw  this   pistol 
from  ?    From  his  iMt  side ;  I  don't  know  whether 
he  run  it  down  under  his  coat  or  not.     What  sort 
of  a  pistol  was  it  ?    A  pretty  large  pistol.     Didn't 
he  draw  that  pistol  out  of  his  sleeve  ?      I  don't 
know  where  he  drcw^t  from.    Couldn't  he  have 


drawn  it  from  his  sleeve  from  the  way  yon  saw 
hini  put  his  hand  ?    I  don't  know  where  he  drew 
it  from.      He  might  have  drawn  it  out  of  bis 
boot  ?    fie  didn't  draw  it  out  of  his  boot ;  he  drew 
it  from  under  his  coat  some  where.     He  drew  it 
between  his  knee  and   his  shoulder?      Yes,  sir, 
he  did.      Can  you  tell  the  nearest  point  between 
those  two,  whether  it  was  about  his  arm  or  waist 
or  about  lower  down  ?    I  thinlv  he  drew  it  about 
his  left  vest  pocket.    When  you  saw  this  pistol 
presented  and  heard  it  fired,  and  turned  about 
did  you  see  Tolar  when  yon  turned  back  ?     No, 
sir,  not  at  that  time.      He  was  gone  was  he?      I 
didn't  look.     You  had  seen  him  before  you  turn- 
ed your  head,  had  you  ?    Yes,  sir.      Was  that  the 
last  time  you  saw  him  before  the  pistol  fired  ? 
Yes,  sir.    The  last  time  you  saw  him  before  the 
pistol  fired  was  when   Phillips   drew  his   pistol? 
Yes,  sir.     You  didn't  see  it  after  he  cocked  and 
presented  it  ?    No,  sir.    But  at  the  time  you  saw 
Tolar  he  was   standing  perfectly   still   with  his 
arms  apparently  by  his  side  ?      Yes,  sir.      And 
his  face  towards  the  prisoner  ?      Yes,  sir.     If  he 
had  a  weapon  in  his  hand  could  you  have  seen  it  ? 
No,  sir,  I  could  not.      Could  Tolar  have  drawn  a 
weapon  and  presented  it  without  your  seeing  it  ? 
Not  it  he  had  drew  it  up  high,    Could  he  have 
drawn  a  weapon  without  your  seeing  it?      He 
may  have  drawn   it,  but  could  not  presented  it, 
he  could  not  have  drawn  it  up  even  with  his  eye. 
Do  you  swear  that  Tolar  drew  no  pistol  at  the 
same  time   Phillips  drew  his  ?      No,  sir,  I  didn't 
sec  him  draw  it.      You  say  it  might  have  been 
and  you  not  have  seen  it  ?       Yes,  sir,   it  might 
have  happened  and  I  not  seen  it.    You  say  noth- 
ing for  certain  about  that,   but  you  can't  say  it 
didn't  occur?     No,   sir.      These  two  men  were 
standing  side  by  side   when  you  saw  Phillips 
draw  his  pistol?    They  were  not  touching — they 
were  apart  two  feet  from  one  another.      On  the 
same  level  and  about  the  same  distance  from  the 
deceased?    Yes,  sir.     When  you  turned  back  you 
say  you  didn't  see  Tolar?    I  didn't  see  him  after 
I  saw  Phillips  draw  the  pistol.    When  you  turned 
back  after  you  heard  the  pistol  fired,  did  you  see 
Tolar?      No,  sir.       Did  you  see  Phillips  ?      Yes, 
sir.      Did  you  see  his  pistol  ?      Yes,  sir.      What 
was  he  doiug  with  it  ?    He  was  putting  it  in  his 
pocket  or  vest.      Did  you  see  him  draw  it  back 
and  flourish  it  ?    No,  sir.     Did  you  hear  him  say 
any  thing  ?    Not  that  I  recollect  of.    Think,  sir, 
didn't  you  hear  him  say    "  that  negro  is  killed, 
but  I  didn't  kill  him  "  ?    No,  sir.     If  he  had  said 
that  you  would  not  have  heard  it  ?      I  was  close 
enough  to  him  to  have  heard  it  if  he  had  said  it. 
Just  after  the  pistol  fired  did  it  create  a  silence  in 
the  crowd  ?    Yes,  sir.    Then  just  after  the  pistol 
fired,  you  turned  towards  Phillips,  and  you  didn't 
see  him  draw  his  pistol  back,   and  hold  it  up  so, 
(flourishing)?    No,  sir.     You  didn't  hearhim  say 
"  the  negro  is  dead  but  I  didn't  kill  him,"  do  you 
swear  you  didn't  hear  that  ?    I  will  swear  I  didn't 
hear  him  say  it.       Was  there  any  body  between 
you  and  him  ?     No,  sir.     You  could  hear  any  or- 
dinary tone  of  voice,  and  there  was  a  great  silence 
just  after  the  pistol  tired  ?  It  was  very  quiet.    You 
turned  immediately  after  the  pistol  fired?  Yes,  sir. 
And  you  saw  Phillips  there  and  he  was  in  the 
crowd  returning  his  pistol  ?  Yes,  sir.   You  didn't 
hear  any  such  cry  as   "the  negro   is  dead,    but  I 
didn't  kill  him"  ?  No,  sir.     You  heard  him  make 
no  remark?    No,  sir.     You  swear  positively  there 
was  no  remark  made  there,  that  you  heard  by  Phil- 
lips ?    No,  sir.    Were  you  alarmed,  sir?    No,  sir. 
You  were  cool  and  self-possessed ;  you  remember 
what  occurred?    Yes,  sir.     You  were  not  frigh- 
tened ?    No,  sir.     You  were  as  cool  and  self-pos- 
[  gessed  as  you  are  now  ?    Yes,  sir.    What  became 
of  Phillips  after  you  saw  him  return  that  pistol  V 
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I  don't  know,  eir,  I  walked  on  around  to  sec  if 
Bcebee  was  shot.  Did  you  leave  Fliillips  staud- 
inj;  where  lie  was  before?  Yes,  sir.  StiiiKlint^ 
still  V  He  was  putuui;-  his  pistol  in.  Did  he 
draw  his  hand  out  afkr  he  put  it  up?  I  didn't 
sec  it.  At  that  time  you  didu't  ^^ee  Tolar  y  No, 
sir.  Whieh  way  did  you  move  olfy  1  walked  olt 
the  pavement  and  walked  around  the  erowd  and 
went  to  Beebee.  JIow  did  you  ^et  to  Bcscbee? 
I  went  around  the  crowd.  The  erowd  was  all 
around  him '/  There  was  not  many  in  trout  of 
him  wlieu  he  was  shot  You  went  around  in 
front  of  iiim  did  you y  Yes,  sir.  llowloni^did 
you  stay  in  that  crowd  ?  About  half  an  hour  I 
reckon.  Did  you  j;o  right  up  to  Archy,  where 
be  was  shot  when  you  got  in  the  crowd  V  I  went 
as  near  as  the  police  would  let  me.  llow  close 
was  that  ?  About  three  feet.  Did  you  see  Phil- 
lips alter  that;  I  mean  after  you  left  the  position 
you  stood  where  Phillips  had  tired  the  pistol? 
No,  sir,  I  didn't.  Did  you  see  him  at  all  that  day? 
Not  that  I  remember.  Did  you  see  Tolar  after 
you  got  around  in  front  of  Archy  ?  I  seen  him 
lu  a  few  minutes  after  that.  Wiicre  was  he 
standing  then  ?  He  was  standing  where  he  was 
wlien  1  lirst  saw  him  by  the  pillar  of  the  market. 
Was  that  the  place  where  you  lirst  saw  him  that 
day?  No,  sir.  You  mean  at  the  place  where 
you  last  saw  him  then  ?  Yes,  sir.  Was  his  back 
towards  tlie  pillar  ?  Yes,  sir,  I  think  it  was.  Did 
you  see  Tolar  with  any  weapon  that  day?  No, 
sir.  Do  you  know  that  he  had  auj'  weapon  that 
day  ?  No,  sir.  Have  you  any  reason  for  know- 
ing he  had  any  weapon  that  day  ?  I  know  I  didn't 
see  him  have  any.  Have  you  heard  him  say  he 
had  none?  No,  "sir.  Do  you  know  anybody  who 
knows  whether  he  had  one?  I  don't  know  who 
knows  he  had  one.  Did  any  one  ever  tell  you  ? 
No,  sir.  You  saw  no  signs  of  a  weapon  ou  him  ? 
No,  sir.  Did  you  ever  see  him  wearing  a  weapon? 
I  don't  think  I  did.  What  sort  of  a  pistol  was 
that  you  saw  Phillips  tire  ?  I  didn't  see  him  fire, 
I  turned  my  head.  What  sort  of  a  pistol  was  it 
you  saw  him  draw  and  cock  and  present?  It  was 
a  large  pistol ;  it  looked  like  a  Navy  pistol.  Did 
3'ou  notice  anything  peculiar  about  it  ?  No,  sir. 
You  saw  it  while  he  was  drawing  it  and  present- 
ing it;  could  you  have  counted  live  or  six  or  sev- 
en while  you  were  looking  at  it?  May  be  more, 
and  may  be  not  that  much.  Did  you  see  it  when 
you  turned  your  head  back  to  look  after  the  pis- 
tol was  tired  ?  He  "was  putting  it  away.  Then 
you  did  see  it  after  you  turned  your  head  back  ? 
Yes,  sir,  I  seen  him  put  it  up.  You  saw  it  before 
it  was  put  up  ?  Yes,  sir.  In  what  position  did 
be  have  it  ?  He  had  it  carrying  it  down  to  put 
in  his  pocket.  Was  it  part  in  and  part  out  ?  The 
muzzle  of  it  was  just  about  his  coat.  It  was  a 
largo  pistol,  about  the  navy  size  ?  Yes,  sir.  You 
caiTt  speak  with  absolute"  certainty  about  that  ? 
No,  sir.  What  became  of  Tolar  after  you  saw 
him  standing  against  the  market  bouse  after  the 
shooting  took  place,  w  hen  you  went  around  in 
front  of  Archj',  was  he  standing  where  yo\i  last 
saw  him  ?  Yes,  sir.  Didn't  you  hear  anybody 
cry  out  in  the  crowd  who  it  was  that  shot  him  ? 
I  heard  John  Armstrong  say  that.  While  Tolar 
was  standing  against  the  pillar  of  the  market 
house  ?  I  think  so.  What  did  you  hear  him  say? 
He  said  "Tolar  shot  him,"  "  Tolar  shot  him." 
While  Tolar  was  standing  there  ?  Yes,  sir.  What 
did  Tolar  do  ?  I  don't  know  that  he  done  any- 
thing, I  didn't  notice  him.  You  say  that  it  was 
while  Tolar  was  still  'standing  there  that  you 
heard  John  Armstrong  .nake  that  remark,  and 
you  didn't  see  Tolar  do  anything  ?  No,  sir.  Was 
that  the  only  person  you  heard  s.iy  "  Tolar  shot 
bim"  ?  The  only  one.  How  many  times  did  he 
fcayit?    Two  or  three.    How  near' was  he  to  the 


deceased  man  when  he  said  it?  About  twelve 
feet  I  reckon.  VVliich  way  was  he  standing  from  ' 
you,  and  from  him,  and  from  Tolar,  was  he  on 
the  pavement  ?  No,  sir.  Was  he  toward  Davis' 
store?  Yes,  sir,  near  the  edge  of  the  pavement. 
Opposite  what  jiart  of  the  njarket  house?  The 
south-east  corner  of  the  market  house.  Down 
towards  Davis'  store,  near  the  edge  of  the  pove- 
ment?  Yes,  sir.  Just  on  the  south-east  edge  of 
the  pavement  was  this  man  using  the  exclama- 
tion that  "  Tolar  shot  him"  ?  Yes,  sir.  How  ma-', 
ny  times?  Two  or  three.  Was  it  four  or  Ave? 
I  don't  know.  Do  you  swear  you  didu't  heart  it 
five  times?  I  won't  swear,  he  may  have  said  it 
six.  When  you  say  one  or  two  you  don't  mean 
one  or  two?  I  mean  what  I  say.  You  say  you 
won't  swear  it  was  six  times?  I  won't.  Will  you 
swear  it  was  more  than  one?  Yes,  sir.  \YiU 
you  swear  it  was  more  than  two?  Yes,  sir. 
"will  you  swear  it  was  more  than  three  ?  No,  sir. 
You  think  it  was  about  three  times?  Yes,  sir. 
You  mii^ht  as  well  have  told  that  at  tirst?  I  said 
it  was  about  three.  Your  impression  is,  it  was 
three  times  in  a  loud  enough  tone  for  the  crowd 
to  hear  it?  They  mi;^lit  have  heard  it,  if  they 
wanted  to  hear  it.  Was  it  as  loud  as  I  am  talking 
to  yon  now  ?  I  reckon  it  was.  Yon  didn't  see 
Phlllii)s  fire  the  pistol  ?  I  turned  my  head  as  he 
raised  the  pistol.  What  was  your  reason  fur  turn- 
ing your  head  ?  I  didn't  want  to  stand  there;  I 
might  get  a  cap  or  something  in  my  eyes. 
Was  that  your  reason,  because  yon  were  afraid  of 
getting  a  cap  in  your  eye?  Yes,  sir,  or  being 
burned  with  the  powder.  You  were  close  enough 
to  render  it  dangerous,  that  a  caj)  might  fly  into 
your  eye  or  the  ]wwder  burn  you?  Yes,  sir. 
You  were  behind  him,  yon  say,  a  lit  lie  to  his  rear? 
Yes,  sir.  And  it  was  the  fear  that  it  might  hurt 
yon,  that  made  j'ou  turn  your  eyes  away  ?  Yes, 
sir.  Did  you  ever  fire  a  gun?  Yes,  sir.  Have 
you  ever  been  out  hunting  ?  Yes,  sir.  Fired  a 
gun  frequently  ?  Y^es,  sir.  Do  you  turn  your 
eyes  away  irora  wliere  you  shoot  ?  No,  sin 
Do  you  ever  shoot  them  ?  I  shot  one.  Did  you 
ever  tire  a  pistol  ?  Yes,  sir.  Did  you  shut  both 
eyes  when  you  fired  that  ?  No,  sir.  Do  you 
shut  both  eyes  when  anybody  else  fires  a  gun  ? 
I  turn  them  away,  I  don't  shoot  them,  I  don't 
want  mj'  eyes  to  get  imt  out.  You  think  there 
is  danger  of  putting  your  eyes  out  ?  Yes,  sir. 
And  you  always  do  that?  Not  when  I  shoot  ray- 
self.  When  anybody  else  fires,  you  turn  away, 
and  you  did  that  day  for  the  same  reason  ?  Y''es, 
sir.  Did  you  see  anybody  else  there  with  a  weap- 
on, that  day  ?  No,  sir,  I  seen  Monk  have  a  knife. 
What  was  he  doing  with  it?  He  was  trying  to 
get  to  Beebee,  he  was  wanting  to  cut  his  throat. 
How  do  you  know?  He  said  "let  me  cut  his 
damned  throat."  Did  he  have  a  knife  then? 
Yes,  sir?  Didn't  you  see  him  strike  at  the  man 
with  a  knife  before?  No,  sir.  Didn't  you  see  Tom 
Powers  there  that  day,  at  all  ?  Not  that  I  remem- 
ber. Did  you  see  Ed.  Powers  there  that  day  at  all  ? 
No,  sir.  "Either  before  the  pistol  fired  or  after- 
wards ?  No,  sir.  Did  you  see  Lutterloh  there  that 
day,  at  all?  No,  sir.  Leggett?  No,  sir.  Sam  Hall? 
No,  sir.  Did  you  see  Maultsby  after  the  first  time 
you  have  described  ?  No,  sir,  I  didn't  see  him  but 
once.  Did  you  see  Jonathan  Hollingsworth  ? 
No,  sir,  I  don't  know  that  I  know  him.  Do  you 
know  George  Hollingsworth  ?  Yes,  sir.  Did 
you  see  him  there  ?  No,  sir.  Do  you  know  Jaf. 
Kendrieks  ?  Yes,  sir.  Did  you  see 'lim  thire  ? 
No,  sir.  Who  did  you  see  after  the  shooting  ? 
I  told  you  all  1  seen.  Didn't  you  see  any  body 
after  the  shooting  ?  I  seen  plenty  of  them.  Who 
were  they  ?  The  police  and  Bond  and  Faircloth 
and  Wemyss.  They  are  the  vei7  ones  I  don't 
want  to  linow  ?    Ihev  are  the  rerx  ones  I  know. 
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Didn't  vou  know  an,v  others  you  saw?  No,  sir. 
Yon  saw  no  weapon  tlicre  that  day  except  the 
knife  tliat  Monk  liad  and  the  pistol  that  Sam. 
Phillips  had  V  Tliat  is  all  I  seen.  Yon  saw 
nobody  with  a  pistol  at  all  but  Phillips  ?  No,  sir. 
At  no"  time  while  yon  were  there  did  yon  hear 
any  body  say  any  thintf  about  J^oini;  to  kill  Archy 
Jioebee  y  No,  sir._  Didn't  you  hear  Pliillips  say 
^;onle(llin^■  about  it?  No,  yir.  Didn't  yon  hear 
Phillips  make  some  threats  that  he  was  goini^  to 
tlo  it  ?  No,  sir.  Were  there  any  persons  stand- 
iui^  further  from  Beebeff  than  you  were  at  the 
time  this  shot  was  made?  Yes,  sir.  You  were 
risjht  in  the  main  crowd;  the  crowd  was  behind 
you  as  well  as  before  yoxi?  Yes,  sir.  Was  the 
crowd  pressini^  pretty  close?  Not  at  tlie  time 
the  pistol  fired,  it  was  pressing  pretty  close  wJien 
he  turned  the  corner.  After  that  tlie  pressure 
ceased?  Yes,  sir.  You  Avcrc  right  in  the  midst 
of  the  crowd?  Yes,  sir,  it  was  all  around  me. 
And  so  it  was  with  regard  to  Tolar  and  Phillips  ? 
Yes,  sir,  it  was  all  around  them,  but  it  wasn't 
quite  as  thick  around  them.  It  was  around  tUcm 
though  ?  Yes,  sir.  Could  you  tell  me  a  sbul 
■who  was  among  those  persons  who  were  nearest 
to  Phillips  and  Tolar?  I  can't.  Don't  you  re- 
member recognizing  ary  body  tliere  ?  Only  what 
I  have  told  you.  Then  the  first  time  you  made 
this  disclosure  was  about  two  weeks  "ago?  It 
might  have  been  two  or  more.  How  much  more? 
It  might  have  been  less  tlian  two  weeks,  I  don't 
know  how  long  it  was.  Have  you  ever  told  it  to 
any  body  else  since?  Yes,  sir,  I  told  it  to  Mr. 
<Jashwell  and  Mr.  Fuller.  Any  body  else?  ] 
told  my  father.  Any  body  else  ?  No,  sir.  Do 
you  know  there  was  a  coroner's  inquest  to  en- 
<iuirc  who  committed  this  murder  at  tlie  time  it 
occurred?  No,  sir.  You  didn't  know  that?  No, 
sir.  You  stayed  at  the  market  house  about  half 
an  hour  after  Beebee  was  killed  ?  I  reckon  half 
an  hour.  Where  did  you  go  tlien  ?  1  went  home. 
Where  had  you  been  the  previous  part  of  that 
day  ?  I  liad  l)een  about  home,  and  about  Mr. 
I.utterloh's  corner.  Did  you  liear  about  anybody's 
intention  going  there  to  kill  Beebee?  No,  sir. 
Where  did  you  first  hear  tliat  Beebee  had  at- 
tempted to  ravish  Miss  ,Masscy  ?  In  the  morning 
when  my  father  came  home  off  duty,  Wliattime 
in  the  morning?  Belore  sun  up. "^  Did  you  go 
out  before  breakfast  ?  Yes,  sir.  Wlicre  did  you 
go?  I  went  out  in  the  street.  Can't  you  tell  me 
where  you  went?  I  don't  know  that  I  could 
now.  Try?  I  went  down  the  street.  There  are 
a  good  many  streets  ?  There  ain't  many  about 
there.  There  ain't  many  streets  about  Fayettc!- 
villc?  No,  sir.  There  are  so  many  that  I  insist 
upon  having  a  direct  answer  to  that  question? 
I  went  down  Hay  >treet  to  the  market  and  back. 
Do  you  live  on  liay  street?  No,  sir.  When  you 
■went  out  in  the  morning  before  breakfast  on  the 
day  Archy  Beebee  was  killed  where  did  vou  go  ? 
I  went  down  to  the  n)arket  and  back  and  stood 
around  Mr.  Lutterloh's.  Where  did  you  go  then? 
I  came  home  and  got  breakfast.  Where  did  you 
go  after  breakfast  ?  I  went  down  to  the  corner. 
Didn't  you  hear  any  body  talking  about  this  thing? 
I  heard  them  say  he  had  made  a  rape  on  Miss 
Massey;  I  didn't  iiear  them  say  any  thing  about 
killing  him.  Thev  said  it  was  all  right  didn't 
they  ?  I  didn't  hear  them  say  whether  it  was  right 
or  wrong.  Neither  expressed  tlieir  approbation 
nor  disapprobation  of  it;  just  mentioned  it  as  a 
fact?    Yes,  sir. 

Re-direct  Examination  by  the  Counsel  for  the 
accused : 

You  have  spoken  of  it  as  being  a  long  time,  in 
describing  things  as  they  occurred  around  there  ; 
how  long  a  time  was  it  after  y^ou  first  saw  the  nc- 
iro  Beebct  luruiui;  the  corner  uf  the  arcli,  to  the 


time  he  was  killed?  I  don't  know,  sir,  I  cou'id 
not  say  about  that.  Was  it  a  short  time  or  a  long 
time  f  It  was  a  short  time  1  should  tiiink  ;  I 
ixckon  it  was  prettj'  short  with  him.  How  many 
do  you  think  you  could  have  counted  between 
the  time  Beebee  turned  the  arch  to  go  down  to- 
wards the  guard  house  and  the  time  he  was  sliot? 
I  don't  know  sir;  I  could  not  say  for  certain 
about  that.  Could  you  have  counted  fifty?  I 
don't  know,  I  might  and  niiglit  not  have  counted 
fifty — I  might  not  have  counted  twenty  and  I 
might  have  counted  a  hundred.  You  think  you 
could  have  counted  between  twenty  and  u  hun- 
dred. I  didn't  say  how  many  I  conld  have  coun- 
ted, blatters  were  passing  there  in  rapid  succes- 
sion one  after  another,  no  pause  at  all?  There 
was  no  pause  there  then  ?  Wnat  was  the  matter, 
now  that  most  attracted  yotir  attention  there,  du- 
ring that  time?  I  went  there  to  sec  Beebee  tried. 
Between  the  time  that  Beebee  appeared  upon  the 
steps  to  go  down  and  the  time  he  was  shot,  what 
was  the  principle  thing  that  attracted  your  atten- 
tion!; what  ^^  as  the  principal  thing  you  took  no- 
tice of?  Beebee.  And  the  matters  which  were 
occurring  around  there  that  you  have  spoken  of 
were  matters  which  didn't  attract  your  attention 
so  much  beca\ise  yon  were  lookiug  at  Beebee  to 
see  what  became  of  him?  Yes,  sir.  '  I  understand 
you  to  say  that  the  time  the  pistol  shot  tired  yon 
turned  to  look  down  the  street  towards  the  east? 
Yes,  sir.  And  that  having  turned  you  saw  John 
Armstrong  to  your  right  and  to  your  front.  Yes 
sir.  Over  in  a  line  with  Ichabod  Davis'  corner? 
Yes,  sir.  And  that  is  what  yon  mean  by  his  be- 
ing to  your  right  and  front?  Yes,  sir.  Not  that 
he  was  to  yoiir  right  and  front  when  yon  were 
facing  towards  Beebee?  No.  sir.  But  that  he 
was  to  your  right  and  front  when  you  turned  to 
look  from  the  pistol  ?  Yes,  sir.  And  he  was  ten 
or  twelve  feet  off  from  j'ou,  yon  say?  Yes,  sir. 
With  regard  to  the  positions  of  the  parties,  Tolar, 
etc,  that  you  have  spoken  of,  you  say  that  Tolar 
was  you  think,  rather  to  your  rear,  or  to  your 
front  ?  To  my  front.  To  your  right  or  left  ? 
To  my  right.  "That  what  Tolar  did  you  didn't  see 
very  distinctly  ;  wiiether  he  had  a  iiistol  or  not, 
you  will  not  undertake  to  swear  ?  No,  sir.  That 
your  attention  was  drawn  to  Sam.  Phillips  who 
took  the  pistol  from  his  left  side,  cocked  it,  as 
he  raised  it,  and  moved  it  about  as  if  to  get  a  po- 
sition to  fire,  and  then  before  the  firing  occurred 
you  turned  j-our  eyes  down  to  the  East.  Yes,  sir. 
What  Tolar  was  doing  in  the  mean  time  you  don't 
undertake  to  say  ?  I  don't  know.  That  whether 
Phillips  fired  the  pistol  or  whetlicrhe  didu't,  you 
don't  swear  directly?  I  would  not  swear  who 
shot  it.  But  you  heard  the  report  and  immedi- 
ately turned  your  eyes  back,  and  there  you  saw 
the  smoke  rising  from  where  Phillips  had  his  pis- 
tol ?  Yes,  sir.  And  yoii  saw  Phillips  return  the 
])istol  to  his  left  side?  Yes,  sir.  And  though 
you  say  things  might  have  occurred  around  there 
that  didn't  attract  your  notice,  you  swear  that 
there  is  no  mistake  about  it — that  you  did  sec 
that?  Yes,  sir,  I  saw  that  and  it  is" so.  Tliat  is 
so  ?    It  is  that. 

Questioned  by  the  Commission : 

Are  you  a  judge  ot  time  ?  No,  sir,  I  aint.  You 
stated  in  your  examination  iu  chief,  that  it  was 
ten  or  fifteen  minutes  after  the  pistol  was  fired 
before  you  heard  any  one  say  who  had  done  the 
shooting?  Yes,  sir, "it  was  about  that.  Do  you 
swear  positively  that  no  one  cried  out  "Tolar 
shot,"  or  "  Tolar  shot  him"  immediately  after 
the  shooting  ?  Not  that  I  heard  of,  sir.  You  do 
swear  then,"that  it  was  as  long  as  ten  or  fifteen 
minutes  ?  It  might  have  been  shorter  or  longer. 
Was  it  shorter  or  longer  ?  1  could  not  swear  ex- 
actly.   Was  it  tcnmiuuttjs?    1  reckon  it  was  ten. 
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Was  it  twelve  *     No,  sir.      Then  it  was  between  1 
toil  and  twelve  minutes  lioiii  the  pistol  firinjr,  ''C-  j 
fore  you  lieard   John    Armstroni;   make   that  re-  j 
mark    which   you   have   sworu  you   heard  him  ?  j 
Yes,  ;~ir.     And   Tolar  was  then  staudin*;:  ai;;rnist  ; 
llie  eud  of  the  market  house  'i    Yes,  sir,'  near  the  | 
wall.    On  the  outside*    Yes,  sir.      On  the  pave- 
ment?   Yes,  sir. 
The  Court  here  took  a  recess  of  five  minutes.     [ 
David  Ca.-^uwki.i.,  a  witness   for  the  defence,  I 
having  been  lirst  duly  sworn,  testitied  as  follows  :  ; 
By  Counsel  for  accused :  | 

Where  do  you  reside  Mr.  Cashwcll  ?  In  Fay-  | 
etteville,  sir.  What  is  your  first  name?  David,  i 
How  lonij  have  you  n-sided  there  ?  Since  sev- 
enteenth of  January,  18K:5.  What  aire  arc  you? 
A  little  over  lifty.  Were  you  in  F;\yi;tteviire  on 
the  day  Arehy  Bcebee  was  killed  ?  Yes,  sir.  j 
Were  you  at  the  market  house  at  tlic  time  of  the 
killinf^  ?  Yes,  sir.  Wliat  time  of  the  day  did  the 
killing  occur?  I  can't  say  positively,  it  was  in  ' 
the  aiternoon.  How  long  after  dinner,  about 
what  time  of  the  day,  to  the  best  of  your  recol- 
lection, did  you  go  to  the  market  house  ?  I  think 
between  three  and  four  o'clock.  For  what  pur- 
pose? With  the  intention,  sir,  of  witnessing  the 
trial.  Did  you  hear  the  trial  ?  AVhen  I  arrived 
there  and  started  to  go  up  stairs,  I  was  told  by 
8ome  parties— I  don't  recollect  who,  now — that 
the  trial  was  beiug  conducted  privately,  and  that 
spectators  were  not  admitted, — that  the  doors 
were  closed.  Then  I  kept  on  through  the  mar- 
ket house  and  over  to  Mr.  Taylor's  store,  on  the 
corner.  At  wiiicli  arch  had  you  entered  ?  I  think 
by  the  southern.  How  long  did  you  reinain  at 
Mr.  Taylor's  store?  I  don't  recollect;  I  didn't 
note  the  time,  it  was  not  a  great  while,  though  ; 
it  might  have  been  fifteen  or  twenty  minutes. 
WelC  sir,  did  you  return  to  the  market  house? 
Yes,  sir,  I  did,  but  not  \mtil  after  the  ladies  had 
been  conducted  down  stairs,  and  had  driven  olf 
in  the  carriage.  Did  you  see  the  carriage  at  the 
time  it  came  up?  Yes.  Did  you  see  \Ir.  Bond 
escort  tlie  ladies  to  the  carringe?  Yes,  sir.  Did 
you  see  anybody  else  go  to  tlie  carriage?  I  don't 
recollect  anybody  but  him,  at  that  time.  Did 
you  see  anybody  subscqueu'Jy  ?  None,  except 
>Ir.  Bond,  when  he  came  up  he  ordered  the  car- 
riage to  go  away.  Did  you  visit  the  carriage? 
Yes,  sir.  Wlio  else  visited  the  carriage.  Who 
else — Mr.  Taylor?  Did  he  go  in  company  with 
you,  or  alone?  In  company  with  me.  Did  you 
sec  anybody  else  there  ?  I  don't  recollect  that  I 
did.  Did  you  see  Robert  Mitchell  there  ?  No, 
sir.  Did  you  see  Captain  Tolar  there  ?  No,  sir. 
Did  he  viiit  tlie  carriage?  If  he  did  I  didn't  see 
him.  Were  you  looking  at  it  all  the  time?  I 
was  from  the  time  tlie  ladies  entered  it  until  the 
carriage  drove  away.  Did  Maultsby  go  to  the 
carriage?  1  did  not  see  him.  Do  you  know  him? 
Very  well,  sir.  Are  you  acquainted  with  Tolar? 
Very  well.  You  say  you  don't  remember  Mr. 
Mitchell's  going  there  ?  No,  sir.  When  the  car- 
riage drove  oft  where  did  you  go  ?  When  it  drove  | 
off,  of  course  it  left  me  there  in  the  middle  of  the 
street,  about  halfway  between  Taylor's  store  and 
the  market  house ;  then  I  passed  up  towards  the 
market-house  aud  through  the  crowd,  under  the 
eastern  arch  of  the  market-house ;  inside,  and 
under  the  market  house.  You  say  you  jiasscd 
through  the  crowd,  how  large  a  crowd  was  there? 
Not  a  very  large  crowd ;  the  most  that  were  there, 
that  is,  excepting  negrot  — there  were  a  good 
many  negroes  on  the  ontsi  'e,  and  down  a  little 
in  front  of  the  arch  and  inclining  towards  the 
Bouth-east  corner.  Yes,  sir,  would  tint  be  on  the 
left  or  right  as  you  entered  the  arch  from  Tay- 
lor's ?  On  the  "left,  most  of  them.  Were  they 
white  or  colored  people  ?     Most  of  them  ^rcrc 


colored  I  think.      Were  tlicre  many  persons  un- 
der tlie  market  house  at  that  time?     Tlie  most 
that  I  notiii'd  as  being  under,  or  about  the  mar- 
ket hou.-jC,  seemrd  li>  be  collected  just  about  un- 
der tlie  arch.     How  many  wliite  persons  did  you 
estimate?    I  did  not  think  of  it  at  the  lime  and 
made  no  estimate.     But  to  the  best  of  your  im- 
pression now,  how  many  were  there  ?    Well,  sir, 
I  can't  say;  there  might  have  been  fifty,  or  there 
might  have  been  less,  or  there  might  "have  been 
rather  more;    I  can't  say.      Vou  passed  through 
the  crowd,  did  you  see  Capt.  Tolar  in  that  crowd? 
A.s  I  passed  in  i  saw  him.      VVhere  was  he?    He 
was  to  my  right  as  I  i)assed  in  and  tlirough  the 
crowd.     I'low  far  from  the  arch  by  which  you  cn- 
t(-red  ?    I  think  lie  was  standing  vei-y  uea'rly  im- 
mediately under  the  arch,  that  is  my  impression 
now.     As  you  passed  through  the  arch,  was  he  to 
your  right  or  left  ?    To  my  riglit,  I  think,  just  to 
ray  right;  I  think  I  passed  near  enough  to  him  to 
have  touched  him.      Was  any   one  standing  near 
him  at  the  time  that  you  recollect?    My  impres- 
sion is — I  can't  say  about  that.      Was  there  a 
crowd  round  him :  were  there  many  persons  near 
him?    No,  sir,  I   don't  think   there  were  many 
persons  immediately  near  him  ;  I  think  the  body 
of  tlie  crowd  was  ratlier  to  my  left  as  I  entered. 
Were  there  many  persons  near  Capt.  Tolar  at  the 
time  you  entered  the  arch?      There   might  have 
been  "one  or  two,  or  three,  I  didn't  notice  partic- 
ularly.    Was  your  attention  attracted  particular- 
ly towards  him?     Not   at  all.      Was  your  atten- 
tion attracted  particularly   by  anything  that  oc- 
curred in  the  crowd  as  you  entered  ?    Not  at  all ; 
I  passed   through  the  crowd,   and  just  as  I  had 
about    passed    the    crowd,    some    persons  said, 
"  there  he  is  now,"  that  was  the  negro.     I  halted 
and  saw  the  negro  coming  down  with  the  sheriff. 
Describe,  as  well  as  you  can,  the  order  in  which 
the  party  was;  first,  though    I  would  have  you 
describe  your  own  position  at  the  time  when  they 
appeared  upon  the  stair-steps  ?     I   think  I  was 
standing  inside  the  arch,  about  ten  feet  from  the 
end  of  the  arch,  uear  the  middle  aisle,  as  nearly  as  I 
can  recollect.     Well  ?      When   there  I   saw  the 
Sheriff  bringing  Beebee  down  the  steps:    and  1 
think  I  remained   in  that  position  until  he  was 
carried   round,   and   perhaps   until  he  was  shot. 
You  think  you  retained   that  position  from  the 
time  you  heard  the  cry  of  "  there  he  comes  now" 
until  he  v/as  shot;  was  the  sheriff  before,  behind, 
or  one  side  of  him  ?    As  well  as  I  recollect  he 
was  oil  his   right  side.      Did  you  notice  anj-  one 
else  with  the  prisoner  at  that  time?    I  think  Mr. 
Wemyss  was  with  him.     Any  one  else?     I  don't 
recollect.     You  remember  nobody  else  ?    I  could 
not  say  now  whether  anybody  else  was  with  him. 
Ytm  were  still  in  motion  at  the  time  you  were  at- 
tracted by  file  cry  of  "there  he  is  now,"  or  bad 
you  stopped  ?    I  can't  say  whether  I  was  in  mo- 
tion particularly,  or  had  partially  turned  round. 
IIow  long  alter  you  entered  the  main  arch  before 
you  heard  that  expression  ?    I  think  a  very  short 
time.       How    many    seconds    or    minutes?      I 
couldn't  say,  I  don't  think  it  was  minutes;  don't 
think   it  was  more  than  a  minute,   that  is  my 
impression.      Did   you  see  any   demonstration 
made  towards  the  prisoner  as  he  descended  the 
stair  steps  ?      No,  sir.      Was  there  any  thing  of 
that  kind  ?      Not  that  I  am  aware  of.      Did  you 
see   any   demonstration   made   upon  him  as  he 
reached  the  market  floor,  about  the  time  he  had 
turned  out  of  the  ai^le  ?    Just  about  the  time  he 
was  approaching  very  near  the  arch,  and  perhaps 
turning,  I  saw  some  demonstrations  then  made 
towards   him.     Tell   the  Court  the  character  of 
these  demonstrations.    A  crowd  seemed  to  gather 
immediately  in   front  of  him,  as  he  was  "being 
broitght  down,  and  aeycral  persons,  as  well  at  I 
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can  recollect,  seemed  to  take  hold  of  him.  You 
saw  several ;  bow  many,  to  the  best  of"  your  re- 
collection y  I  can't  say,  sir,  it  was  done  very 
quickly.  How  many  hauds  did  you  sec  raised  '! 
1  don't  tliink  I  saw  many,  perhaps  one  or  two, 
perhaps  two.  Were  they  the  liandb  of  the  same 
j)erson  or  of  ditlerent  persons  'i  I  could  not  say, 
i  think  they  were  the  hands  of  different  persons, 
however.  Did  these  hands  have  weapons  in 
them  of  any  sort?  I  cau't  say  that  they  had. 
Did  you  hear  any  cries  at  that  time  V  Yes,  a  kind 
of  confused  noise,  could  not  say  X\\vX  I  lieard  any 
thing  said  distinctly.  You  heard  no  voice  raised 
above  the  hum  of  the  crowd  '!  Some  of  the  ci'owd 
were  malving  some  noise  of  course,  but  whether 
they  were  making  demands  for  him  or  not  I 
couldn't  exactly  understand,  but  what  occurred 
made  the  impression  on  my  mind,  at  the  time, 
that  they  were  demanding  liim  trom  the  slieriff. 
Did  you  hear  any  such  demand  made  in  distinct 
terras?  1  don't  r&colle<-t  tliat  I  did.  From  which 
direction  were  the  crowd  pressing  upon  the 
prisoner  ?  It  was  the  crowd  that  seemed  to  be 
immediately  inside  tlie  arch,  and  tilling  tip  the 
way  by  which  he  had  passed  ont.  Northern  or 
southern  portion  of  the  arch  ?  The  southern  por- 
tion. Would  he  pass  to  the  left  or  right  of  that 
crowd  as  he  passed  out  of  the  arch  ?  Who  '!  The 
prisoner?  He  would  have  had  to  pass  immedi- 
ately through  that  cn3wd  that  I  speak  of  now. 
Did  j"ou  recognise  the  persons  who  were  making 
the  demonstrations  ?  I  did  not.  Did  you  see 
Tolar  at  that  time?  No,  sir.  Did  you  see  Tom. 
Powers  at  that  time?  Not  that  I  recollect.  Are 
you  acquainted  with  Tom.  Powers  ?  No,  sir,  I 
didn't  know  him.  Have  you  become  acquainted 
with  hira  since  that  time  ?  No.  Did  you  see 
this  man,  the  middle  of  these  three,  (pointing  to 
Tom.  Powers  ?)  I  might  have  seen  him  ;  I  don't 
recollect,  sir,  at  all.  "Are  you  acquainted  with 
Monlv?  No,  sir,  never  saw'him  before  that  day 
to  kuow  who  he  was ;  I  think  I  saw  him  there 
that  day,  however.  At  what  time,  w  ith  reference 
to  the  death  ot  the  prisoner,  did  you  see  him  ?  It 
■was  previous  to  tlie  death  of  the  negro  that  I  saw 
him.  At  what  time?  As  I  passed  through  the 
market  house  first,  when  my  intention  was  to  go 
up  and  see  the  trial.  What  was  he  doing  then  ? 
He  was  talking  with  some  persons  there  ;  I  don't 
kuow  what  he  was  talking  about.  Did  you  see 
liim  in  the  crowd  that  were  making  the  demon- 
strations towards  the  prisoner.  I  think  he  was 
in  the  crowd  that  was  rather  blockingup  the  way 
by  which  the  sheriff  had  to  pass  out;  I  wouldn't 
like  to  swear  positively  that  this  was  the  case; 
the  reason  that  impression  is  on  ray  mind  is  tliat 
it  was  about  there  I  saw  hira  when  I  did  see  him  ; 
I  wouldn't  like  to  state  tliat  I  saw  him  Iher*  at 
that  time.  Did  jou  see  any  weapons  ?  No,  sir. 
No  weapons  up  to  tiiat  time?  No,  sir.  In  the 
possession  of  any  body  ?  No.  What  attracted 
your  attention  next  ?  After  they  passed  the  arch  ? 
Ves  ?  My  attention  was  next  attracted  hy  the  re- 
port of  a  pistol.  Could  you  see  the  deceased  at 
the  time  tlie  pistol  fired?  No,  sir.  Do  you 
know  where  lie  was,  of  your  own  knowledge,  at 
tlie  time  the  pistol  was  tired?  I  know  where  he 
fell,  sir,  and  where;  he  was  lying  when  he 
was  dead.  You  do  not  know  of.  your  own 
knowledge  where  he  was  stanr^''"^  at  the 
time  the  pistol  was  fired?  Ncf/iPl-  Well, 
sir,  did  you  see  cither  of  the  prisonioi^"  re  after 
the  firing  and  under  wliat  cireumstanc  I  saw 

Capt.  Tolar  I  may  say  immediately  atV^  ^^^he  re- 
port ol  the  pistol,  I  don't  think  it  coulo  e  ex- 
ceeded two  seconds.  What  attracted  yipe,  at- 
tention towards  Capt.  Tolar,  and  where  was  lie? 
When  I  heard  the  report  of  the  pistol,  my  eves 
wtrc   turned  in  that  direction,  I  taw  Capt.' To"lar 


in  front  of  the  arch  then.  Well,  sir,  where  was 
he;  how  far  from  the  arch,  and  in  what  position 
with  reference  to  the  center  of  the  arch?  My 
impression  is  that  he  Avas  nearly  opposite  the 
center  of  the  arch.  Witli  regard  to  the  pavement 
where  was  he  statiding?  Near  the  center.  Near 
the  center  of  the  arch,  and  on  the  pavement  ? 
Yes,  that  is  my  impression.  As  you  stopped  in 
the  middle  aisle  running  from  east  to  west  and 
looked  back  you  sawsmolve,  diifted  by  the  south- 
ern wind,  ])ass  the  arch,  and  within  two  seconds 
you  also  saw  Capt.  Tolar  ?  Yes,  sir,  I  think 
within  two  seconds.  Opposite  the  center  of  the 
arch  and  about  the  center  of  the  pavement?  Yes, 
I  think  so.  How  far  from  Archy  should  you 
judge  at  the  time  you  saw  him?  Weil,  since  my 
subp'ena  as  a  witness  here,  I  went  to  the  place 
and  got  Mr.  Wemyss  to  point  out  the  exact  spot 
where  the  negro  lay  after  he  was  dead;  and  from 
that  spot,  designated  by  Mr.  Wemyss — and  it 
agrees  witli  my  own  rect)llectiou  of  the  spot — I 
think  it  must  have  been  at  least  ten  feet.  What 
was  his  attitude  at  the  time?  Well,  I  only  saw 
him  for  an  instant,  and  it  would  be  hard  to  de- 
scribe ;  I  think  he  was  in  motion,  and  that  his 
motion  was  this : 

(Making  a  half  wheel  forward  and  to  the  left.) 

Did  he  turn  his  face  from  towards  the  deceas- 
ed, or  from  an  opposite  direction?  Front  an  op- 
posite direction  I  thought,  as  if  he  were  turning 
his  face  inwards  towards  the  market  house  and 
rather  towards  tlie  scene  of  action;  he  seemed  as 
though  he  had  made  the  motion  when  I  saw  him. 
And  that  motion  would  have  carried  his  face 
how?  In  front  of  me  and  rather  to  my  right. 
Would  it  carry  his  face  towards  the  spot  wliere 
the  prisoner  was  lying,  or  in  another  direction? 
Not  exactly  that  spot,  but  rather  in  a  direction 
between  where  I  was  and  the  position  the  priso- 
ner was  in,  at  the  time  he  was  shot.  As  he  turn- 
ed would  his  eyes,  if  directly  before  him,  have 
looked  to  the  riglit  or  left  side  of  the  arch,  as  he 
went  out? — as  I  understand  you,  he  was  standing 
at  the  southern  side  of  the  pavement?  He  was 
not  standing  at  the  time  I  saw  him — I  mean  his 
position  was  not  stationary,  I  have  tried  to  ex- 
plain that  when  I  saw  him,  and  at  the  instant  I 
did  see  him  his  motion  seemed  to  be  this  : — [De- 
scribing again  a  half-wheel,  forward  and  to  the 
left.]  Which  Wijy  was  his  face  directed  at  the 
movement  he  comraenccd  making  this  half-wheel? 
You  must  excuse  me,  I  cannot  explain  it  better 
than  by  making  tlie  motion  myself. 

By  Judge  Advocate : 

Was  it  to  the  north,  south,  or  east  or  to  the 
north  and  west,  or  south  and  west,  or  in  what 
direction?  Just  the  moment  I  saw  him,  the  mo- 
tion he  made  seemed  to  be  this; — (standing  up 
and  descrit)ing  a  lialf-wlieel  forward  and  to  the 
left,  as  before.)  If  he  had  stopped,  his  face 
would  have  been  south-west. 

Judge  Advocate :  Looking  towards  Mr.  Hins- 
dale's corner?    Yes,  sir. 

By  Counsel  for  accused :  Which  way  was  his 
face  directed  when  you  saw  him,  at  the  moment 
yott  first  saw  liim  ?  At  the  very  instant  i  saw 
him  his  face  was  fronting  west,  and  he  turned  it 
round  to  the  south-west ;  the  motion,  when  com- 
pleted, would  bring  his  face  about  looking  to- 
wards the  south-west.  Then,  if  I  understand  it 
aright  from  your  description  of  it,  he  moved,  as 
you  saw  hira,  or  was  moving  about  forty-live  de- 
grees? Yes,  sir.  And  that  "brought  his  face  to- 
wards the  south-west  and  towards  Mr.  Hinsdale's 
corner?  Yes,  sir.  Could  he  have  seen  the  spot 
where  the  deceased  fell,  with  his  eyes  directed  as 
they  were  at  the  time  he  stopped?  I  can't  say 
about  that,  because  liis  face  was  not  fronting  the 
spot  where  tlie  deceased  fell,  at  the  iuetacl  Itaw 
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him.  What  was  the  height  of  the  smoke  as  5t 
drifted  past  the  urehV  I  thinli  tiie  heii^ht  of  a 
ItUl  man's  head.  Did  you  see  f  bat  belbrc  or  af- 
ter you  baw  Capt.  Tolar  ?  Immediately  Ijefore. 
You  fcaw  Cant.  Tolar  about  two  beeoiulrt  after; 
how  was  he  dressed  y  I  eould  not  say,  I  never 
tiotiee  a  gentleman's  dress.  Did  you  notiecany 
thing  lie  liiild  at  tlie  time?  .My  impression  at 
the  time,  sir,  wa.s  that  lie  had  somettiing  in  his 
left  hand.  Do  you  know  what  it  was  ?  1  do  not ;  j 
however,  you  must  understand  me,  Mr.  Battle,  | 
that  I  only  saw  him  for  a  seeond,  and  even  if 
my  attention  had  been  direeted  to  him  at  the 
time,  I  don't  suppose  my  view  of  him  eould  have 
coutiiiued  any  longer  than  that,  because  you  .see 
the  crowd  was  pressing  iu.  Were  there  any  per- 
sou.'i  to  his  left  as  you  were  looking  at  him — that 
is,  to  what  would  have  been  his  rear,  looking  to- 
wards the  place  where  prisoner  fell ;  or  was  he 
alone  at  that  time  ?  No,  sir,  there  were  persous  all 
about  him.  Were  they  mostly  to  your  light 
or  left,  looking  towards  himy  To  my  riglit. 
What  attracted  your  attention  to  Captain  Tolar 
particularly?  I  cau't  say.  Was  it  an  accident  or 
what  y  I  suppose  it  must  have  been  an  accident. 
I  simply  recollect  having  seen  him  at  the  in- 
stant. NVas  there  anything  particular  in  his  man- 
ner iu  the  character  of  the  movement  that  attrac- 
ted you,  or  was  it  simply  an  accident  V  I  suppose 
Bimply  an  accident,  ilad  you  heard  any  thing  in 
the  crowd  as  you  passed  through,  that  led  you  to 
expect  the  killing  of  Arcliy  Beebee?      Not  at  all, 

Now,  however,  this  thing  I  will  say 

that  I  did  hear  some  parly  say,  either  in  that 
crowd  or  some  where  else,  I  don't  recollect  who 
or  where,  that  he  deserved  to  be  killed.  You 
did?  Yes,  sir,  I  heard  it  said,  but  cannot  say 
who  did  say  it,  for  I  don't  recollect.  Was  it 
Captain  Tolar?  No,  sir.  Was  it  either  one  of 
these  defendants,  (pointing  to  the  accused)?  I 
don't  think  it  was,  I  can't  say.  Are  you  at  all  re- 
lated to  either  of  the  defendants?  Not  at  all. 
Are  yoxi  a  particular  friend  to  either  of  the  de- 
fendants ?  I  hope  I  am  a  friend  to  them  all .  I 
mean,  have  you  more  than  an  ordinary  friendship 
for  either  of  the  defendants  ?  My  friendship  for 
Captain  Tolar  has  always  been  of  a  very  strong 
character.  Is  there  anj'  peculiar  tie  between  you 
and  Captain  Tolar  ?  Yes,  sir.  What  is  it?  We 
arc  both  members  of  the  same  church,  but  wheth- 
er we  belong  to  the  same  organization  or  not  I 
can't  say.  Are  you  a  tre(iucnt  visitor  at  his  house 
and  he  at  yours?  No,  sir,  I  may  say  however 
that  I  have  known  him  for  many  years,  and  from 
his  integrity  as  a  gentleman  and  a  christian  I  have 
formed  a  very  strong  opinion  of  him;  I  never 
visited  his  house  except  on  one  occasion,  and 
that  was  in  a  case  of  affliction,  and  he -never  visi- 
ted mine  in  his  life.  There  is  no  particular  inti- 
macy then  between  you  ?  No,  sir.  Did  you  see 
Sam  Phillips  on  the  day  Archy  Beebee  was  killed  ? 
I  think  I  saw  him  in  llic  crowd.  Did  anything 
attract  your  attention  to  him  ?  No,  sir.  And 
you  think  you  saw  him  there?    I  think  I  did. 

Cross  examinued  by  the  Counsel  for  the  pros- 
ecution : 

I  understand  you  to  say  that  you  were  standing 
at  Mr.  Taylor's  store  at  the  time  the  ladies  got  in- 
to the  carriage  ?  Yes,  sir.  At  the  time  tliey  got 
into  the  carriage  you  went  forward  withMr.Tay- 
lor  to  speak  to  them,  to  show  them  respect  and 
consideration  ?  Yes,  sir — now  let  me  explain' 
Bome,  at  the  time  they  were  brought  down  to  the 
carriage,  and  handed  iu  by  the  town  officer,  Mr. 
Bond,  and  ixs  soou  as  they  were  seated  in  the  car- 
riage, the  mother  of  the  young  lady  took  her  seat 
in  the  carriage,  next  to  Mr.  Taylor's  store.  When 
they  were  fairly  seated  iu  the  carriage,  Mrs.  Mas- 
6ey  looked  towards   us  very  imploringly   as  I 


thought,  and  I  took  it  as  a  signal  that  she  wanted 
to  speak  to  us.  1  mentioned  this  to  Mr.  Taylor 
and  we  moved  toward.-  the  carrUige.  I  ought  to 
explain  as  I  go,  that  she  and  her  daughters  arc 
members  of  the  same  church  as  I  am.  Well, 
when  I  got  to  the  carriage,  Mrs.  Massey  says  to 
me;  "Brother  Cashwell,  my  troubles  are  more 
than  I  can  bear — brother  pray  for  me."  While 
she  was  speaking,  the  town  ofllcer,  Mr.  Bond 
stepjied  up  on  the  other  side  of  the  earringeand 
told  the  driver  to  drifN'c  off.  J  understood  you  to 
say  you  didn't  sec  Robert  Mitchell  while  you 
were  there?  No,  sir.  Nor  Tom  Powers?  No. 
Nor  Captain  Tolar?  No,  sir,  Mr.  Bond  was  the 
only  one  you  saw  besides  yourself?  Yes,  sir. 
Immediately  after  the  carriage  went  away  you 
Avent  through  the  crowd?  Yes,  sir.  Have 
you  a  distinct  recollection  that  it  was  a 
windy  day;  you  say  there  was  a  fresh  southerly 
breeze  ?  I  cannot  say  there  was  a  fresh  southern- 
Iv  breeze  ;  the  smoke  of  the  pistol  wafted  from 
the  south  and  passed  the  pillar.  There  was 
breeze  enough  to  carry  the  smoke  of  the  pistol 
ofi' as  soon  as  it  was  tired?  Yes,  sir.  I  under- 
stand you  to  say,  Mr.  Cashwell — I  shall  trouble 
you  with  very  few  questions — that  you  were 
standing  nndeV  the  market  house  when  Archy 
came  down  stairs  in  charge  of  the  officer,  and 
you  were  standing  there  from  the  time  he  passed 
through  the  areh  until  he  was  shot  ?  Yes,  sir. 
Just  as  he  got  from  the  areh  and  was  passing 
through,  there  was  a  demonst.iation  of  assault, 
you  don't  know  by  whom?  No,  sir.  You  think 
there  were  efforts  made  to  seize  him?  Yes,  sir. 
And  you  saw  two  hands  lifted  in  the  position  you 
described?  Yes,  sir.  Did  you  hear  any  expres- 
sions that  you  can  speak  of  ?  No,  sir.  Could 
you  remember  any,  if  they  were  repeated  to  you? 
I  don't  think  I  conld;  my  impression  was  that 
there  was  a  demand  made  for  him.  How  many 
minutes  do  you  suppose  between  this  time  of  the 
demand  and  the  shooting  of  the  pistol  ?  A  very 
■  short  time,  because  they  were  hurrying  him 
along  as  fast  as  they  eould,  and  they  only  went, 
from  the  point  where  they  turned  the  arch,  a  few 
paces,  where  he  was  shot.  I  want  your  best  es- 
timate of  the  time,  do  you  suppose  it  was  a  full 
minute  ?  I  don't  think  it  could  have  exceeded  a 
full  minute.  From  the  time  he  pissed  the  arch 
until  he  was  shot?  Yes,  sir.  Just  before  you 
heard  the  pistol  tire,  did  you  hear  any  exclama- 
tions at  all  ?  No,  sir,  none  more  than  a  murmur- 
ing noise.  No  cry  of  "  kill  him,  shoot  him,"  or 
anything  like  that?  No,  sir.  The  next  thing 
that  attracted  your  attention  was  the  tiring  of  the 
pistol  ?  Yes.  You  had  seen  Capt.  Tolar  before 
that  time  ?  Yes,  sir,  when  I  came  from  the  car- 
riage and  entered  under  the  arch  of  the  market 
house,  I  think  he  was  just  to  my  right,  and  prob- 
ably near  enough  for  our  clothes  to  have  brush- 
ed. Very  near  the  center  of  the  eastern  arch? 
Yes,  sir,  that  is  my  impression.  This  crowd,  at 
the  time  of  the  apparent  demonstration  were  sur- 
rounding; the  prisouer,  was  it  about  the  same 
spot  ?  ft  was  to  the  southward  of  where  I  saw 
him.  Were  the  limits  of  the  crowd  large  enough 
to  extend  it  up  to  the  center  of  the  arch  ;  was  the 
crowd  large  enough  to  spread  itself  that  far  from 
the  southern  edge  of  the  arch  up  to  the  center? 
I  think  the  crowd  would  have  tilled  that  space. 
And  it  extended  outside  and  extended  in,  as  I 
understand?  Yes,  and  up  towards  the  center 
of  the  arch.  It  took  naturally  a  somewhat 
circular  form?  Yes,  sir.  You  didn't 
see  Captain  Tolar  at  that  time  ?  No, 
sir.  Not  from  the  time  you  passed  him  un- 
I  til  the  pistol  had  fired,  and  you  saw  him  again  on 
;  the  pavement?  No.  sir.  Within  two  seconds  of 
the  time  vou  heard  this  report,  you  saw  Capt,  To- 


240 


rnOCEEDlN'OS   OF   A    MllJTAllY   COMMISSION, 


lar,  as  you  have  described  himy  Yes.  The  motion 
was  just  about  lini  jhed,  was  it  ?  Yes.  Your  im- 
pression was  that  it  was  just  tlie  niotiou  of  a 
man  who  had  moved  in  a  piirticular  direction  and 
had  stopped,  wiio  had  just  cliecked  liis  move- 
ment. Well,  you  see  1  can't  tell ;  I  did  not  intend 
convey  that  impression,  I  simply  want  to  state 
what  1  saw.  Uis  body  was  m  motion  when  you 
saw  him  'f  Yes.  And  it  came  to  a  stop  at  the 
completion  of  the  motion?  I  can't  say  that  it 
ever  stopped  there,  it  was  but  a  momentary 
glance.  And  you  didn't  see  him  again?  No. 
Did  you  leave  the  crowd?  Yes,  sir,  and  after 
awhile  1  went  back  on  the  other  side  of  the  mar- 
ket house,  1  saw  the  negro  as  he  was  lying  there 
dead.  You  saw  no  one^witii  any  weapons  that 
day?  If  1  did,  I  don't  recollect;  i  couldn't  state 
distinctly  that  I  did.  This  time  you  saw  Captain 
Tolar,  it  couldn't  have  exceeded  two  minutes 
Irom  the  tiring  of  the  pistol  ?  I  think  not.  And 
the  point  ymi  saw  him  at,  was  about  ten  feet 
from  where  the  nigger  lay,  or  where  you  had  the 
position  pointed  out  to  you  ?  Yes,  sir.  You  say 
your  friendship  is  very  strong  for  Captain  Tolar, 
you  have  a  high  appreciation  ot  Lira  as  a  man  of 
merit?  Yes,  sir.  Are  you  a  Mason?  Yes,  sir, 
and  let  me  say,  here,  Mr.  Haywood,  that  my  Ma-  ' 
sonic  obligation  does  not  oblige  me  to  to  testify 
falsely,  either  in  favor  or  against  any  man.  I  so 
understand,  sir,  I  shan't  trouble  you  any  longer. 
At  1:40  P.  M.,  on  motion  the  Commission  ad- 
journed to  meet  on  the  2Sth  iust.,  at  11  A.  M. 

Raleigh,  N.  C,  Aug.  28, 1867, 10  A.  M. 

The  Commission  met  pusruaut  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all    the  accused  and   their  Counsel. 

The  reading  of  the  testimony  taken  yesterday 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  j^roceediugs  were  then  read  and 
approved. 

Duncan  J  McAlister,  a  witness  for  the  de- 
fence having  been  tirst  duly  sworn,  testified  as 
follows  : 

The  Counsel  for  the  accused  stated  that  this 
witness  was  merely  a  character  witness,  hut  ow- 
ing to  the  irregularity  of  the  arrival  of  the  wit- 
nesses for  the  defence,  and  as  Mr.  McAlister  was 
in  town,  tliey  would  introduce  him  at  this  stage 
of  the  trial,  although  his  evidence  properly  came 
at  the  close  of  the  defence. 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name?  Duncan  J.  McAlister. 
What  is  your  occupation  ?  Farming,  sir.  Where 
do  you  reside?  Eleven  miles  north-cast  of  Fay- 
etteville,  in  Cumberland  county.  Do  you  know 
John  Armstrong,  a  freedniau?  Yes,  sir.  How 
long  have  you  known  him  ?  Since  he  was  a  small 
boy.  Who  did  he  formerly  belong  to?  Mistress 
Jeanett  Armstrong.  How" lar  did  he  reside  from 
you?  As  long  as  lie  remained  her  property,  uutil 
he  wasnearly  grown,  about  amile.  Do  you  know 
of  the  general  character  of  John  Armstrong  for 
truth?  I  know  what  his  neighbors  think  of  it. 
That  is  it,  sir,  that  makes  general  character; 
■what  is  that  character  for  truth  ?  It  is  not  good, 
sir.  How  long  have  you  known  that  general 
character  for  truth  ?  As  long  as  before  he  was 
prown.  How  long  has  his  cliaracter  been,  as  you 
say,  not  good  for  truth  ?  As  long  as  about  the 
time  he  was  grown. 

Cross  examination  by  the  Counsel  for  the 
prosecution : 

You  say,  Mr.  McAlister,  that  you  have  known 
this  boy  Armstrong  from  the  time  he  wag  born  ? 
Since  he  was  a  little  boy.  How  old  is  he?  1 
suppose  between  tbirty-tive  and  forty  years  of  age. 


Who  did  you  say  he  belonged  to  ?  Mrs.  Jeanett 
Armstrong.  How  far  does  she  reside  from  Fayette- 
ville  ?  About  12  miles.  Is  her  plantation  joining 
yours?  No,  sir.  Were  you  exactly  in  the  same 
"neighborhood  ?  About  a  mile.  In  the  same  di- 
rection from  Fayctteville?  Yes,  sir.  Is  she  liv- 
ing or  dead?  She  is  dead.  When  did  she  die? 
I  think  she  died  about  twenty  years  ago.  Has 
John  been  living  in  that  neighborhood  since  she 
died?  After  her  death  he.  "moved  to  her  son's 
about  four  miles  west  of  there.  Have  you  known 
him  since  he  moved  to  the  son's?  Yes,  sir.  How 
louir  did  he  live  there  at  the  son's  ?  Until  they 
were  emancipated.  What  is  that  son's  name? 
F.  G.  Armstrong.  You  say  during  the  whole 
time  you  have  known  him,  or  since  he  has  grown 
to  manhood,  his  character  has  been  bad  for  truth? 
Yes,  sir.  Did  you  ever  hear  his  character  for  truth 
called  iu  fiuestion?  Yes,  sir,  frequently.  By 
whom?  By  the  neighbors.  Name  bome  of  them 
if  you  please,  sir.  Neill  S.Stewart,  P.  B.  Mur- 
])hy,  George  McCoy,  A.  E.  McCoy.  Any  others? 
William  Murphy.  Can't  you  recollect  any  others 
that  you  have  heard  speak  of  him  iu  this  respect  ? 
Geo.  S.  Gainey.  You  can  name  as  many  as  you 
can  remciiiiber  that  you  have  heard  speak  ol  it. 
John  Fembertou,  VVilliam  McPhail.B.  W.  McAl- 
ister; I  dou't  know  that  1  recollect  anj'  others  in 
particular.  I  understood  you  to  say  you  have 
heard  all  these  gentlemen  express  their  opinion 
with  regard  to  this  man  Armstrong's  character 
lor  truth?  Yes,  sir.  Did  you  hear  them  express 
their  opinions  at  the  same  time  or  at  different 
times  ?  Different  times.  When  was  it  that  you 
heard  Neill  Stewart  speak  of  his  character  for 
truth?  Thatwas  ouringthe  lastyear.  How  long 
ago,  sir  ?  I  should  suppose  some  six  months  ;  i 
dont  recollect  it  exactly.  Was  it  since  the  killing 
of  Archy  Beebee  ?  No,  sir,  I  think  it  was  before. 
What  did  he  say  ?  He  spoke  of  him  as  having 
sworn  lo  things,  how  impressed  upon  the  admin- 
istrator of  F.  C  Armstrong's  estate  had  been,  the 
false  statement  he  had  made,  he  was  speaking  of 
his  producing  an  account  against  his  former  mas- 
ter F.  C.  Armstrong.  And  said  iu  that  connec- 
tion that  he  had  sworn  to  a  lie  about  it  ?  Yes, 
sir,  he  had  spoken  about  his  general  character, 
how  hard  it  was  that  the  estate  should  be  defraud- 
ed by  him.  Is  F.  C.  Armstrong  dead  sir  ?  Yes, 
sir.  Did  he  die  before  this  man  Armstrong  was 
emancipated?  No,  sir,  his  son  died  first,  he  was 
the  lawful  owner  of  the  negro,  I  think.  He  was 
living  at  the  time  he  was  emancipated,  with  F.  C. 
Armstrong  ?  Yes,  sir.  He  died  since  the  war 
was  ended  ?  Yes,  sir.  He  lived  with  his  sou  for  a 
while,  did  he  ?  Yes,  sir.  Whose  estate  was  it  in 
connection  with  that  Neill  Stewart  was  speaking  ? 
F.  C.  Armstrong's  estate.  That  was  since  his 
emancipation?  "Yes,  sir.  Was  Neill  Stewart  the 
administrator  of  the  estate?  No,  sir.  What 
connection  did  he  have  with  it  ?  He  was  an  heir. 
He  was  next  of  kin?  Yes,  sir.  He  said  the  boy 
Armstrong  had  raised  an  unfair  account  against 
the  estate,  which  diminished  the  share  coming  to 
the  next  of  kin.  Yes,  sir.  When  did  D.  B.  Mur- 
phy speak  of  it?  It  was  before  and  since  the 
emancipation.  Y'ou  heardhimspcakof  it  twice? 
I  don't  know  how  many  times.  At  least  twice? 
Yes,  sir.  The  first  time  what  was  the  nature  of  the 
conversation?  It  was  about  stealing  cattle  or 
killing  cattle  in  the  woods,  and  laying  it  on  oth- 
ers. What  was  said  substantially;  I  don't  ex- 
pect you  to  remember  every  word  he  said?  He 
said  they  could  prove  anything  by  this  John 
Armstrong;  there  was  no  use  to  prosecute  them, 
that  they  could  prove  by  John  Armstrong 
any  thing  they  wanted  to.  That  was  before 
the  emancipation  ?  Yes,  sir.  How  long  be- 
fore?   Soroetiine;  it  was  during  the  war.   Wtio 
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wa»    aecusttd  of  stealing  cattle?    Armstrong's 
nejrrocH.     And  you  hoard  Murphy  say  that  there 
was  no  use  in  prosecutiug  thi-in,  that  John  Arm- 
btronj^  would  swear  to  anythlnj.'- ^     5fes,  sir.   Was 
h<;  a  wituuss  in  the  business  y    1  don't  know  that 
they  took  out  any  ])roc('ss  ai,Minst  tJicni,  but  hu 
saicHhc  would  be  made  a  witness.     Whose  cattle 
WiUj  it  that  were  missinf^,  or  had  been  injured  V     I 
don't  recollect  at  that  time  whose  they  were,  it 
was  80  often  tlic  case.      Were  they  any  cattle  of 
Mr.  Mur[)liy's?      I   rather   think  they   were  AIc- 
Pliail's.     Had  he  lost  any  cattle  about  that  time? 
I  don't  think  he   had.      You   say  you  heard  hi ni 
talking  of  liim   again,  since   his    emancipation '/ 
Yes,  sir.     What  wast  hat  y    That  was  regarding  a 
mule.      What  regarding  it?      Wh-.-n  Sherman's 
army  passed  through,  hisstock  of  horses  and  mules 
was  taken  oil".  Muri)hy's  stock?    Yes,  sir.  And  he 
was  informed  where  one  of  them  was ;  and  he  got 
it  back ;  lie  applied  to  the  commander  ot  the  post 
In  Fayettcville,  and    he  got  the  mule  back,  and 
Armstrong  volunteered  his  services  to  swear  that 
it  wasn't  Murpiiy's  mnje      Who  did  he  volunteer 
his  services  to  ?      The  negro  that  iiad  him  in  his 
possession.       Mnrphv  told  you  that  or  did  you 
know  that?      Murphy   told  me  that.      What  did 
he  say  of  him  iu  that  connection  ?      He  spoke  of 
it      It  was  no  doubt  his  mule?       Yes,  sir,  they 
gave  it  up  to  him,  he   proved  it  by  a  good  many 
persons,  and  llie   commander  gave  it  up  to  him". 
Is    that    about     all    you     have    heard    Murphy 
say  of  him?      They  are   the   only  circumstances 
that  I  can  recollect  of.     When  did  George  McCoy 
speak  of  this  man's  character?      Well,  I  heard 
bim  speak  of  him  frequently,  George  McCoy  ac- 
ted as  Deputy  Sherilf  in  that  county  for  a  long 
while.      Did  Mr.  Murphy  live  in  the  same  neigh- 
borhood with  Armstrong.     Yes,  sir.      Did  Stew- 
art live  in   the  same   neighborhood?    He   lives 
tiome  thirteen  miles  off,  but  he  was  frequently  at 
his  father-in-law's.     lie  was  a  son  in  law  of  F.  C. 
Armstrong?      Y'es,  sir.      George   McCoy,  did  he  j 
live  in  that  neighborhood?    Yes,   sir,  all  the  bal-  i 
ance  live  immediately  in  that  neighborhood  ex-  | 
cept  John  Pcmberton.     When  did  you  hear  Geo.  j 
McCoy  speak  ot  him  ?      He  was  acting  as  an  ofii- 1 
cer;  l  don't  recollect  any  specific  time  ;  whenev- 1 
er  he  had  any  precept  against  the  people  in  that  I 
neighborhood  for  misdemeanors,  and  the  name  of  j 
Armstrong  would  be  brought  up,  he  would  speak  i 
of  it  as  unworthy  of  credit.     You  say  he  was  Dep-  | 
Uty  Sherilf  some  time?    Yes,  sir.      That  was  be-  | 
fore  the  murder  of  Beebee  or  since  ?    That  was 
before.     Y'ou  have  never  heard  him  speak  of  him 
since  ?    No,  sir.     A.  E.  McCoy,  where  was  it  you 
beard  him  speak  of  him  ?    It  was  during  the  same 
time  mostly  during  the  war — ])eople  in  tliat  neigh- 
borhood suffered  a  great   deal — there  was  a  great 
deal  of  stock  in  this  section  and  there  was  always 
more  or  less  complaint  about  its  being  killed. 
What  did  McCoy  have  to  say  about  John?      lie 
represented  him  as   being,   he  thought,  the  ring- 
leader of  the  gang  that  was  destroying  the  stock. 
Did  he  say  anything  about  his  truth  ?      Yes,  sir, 
that    he  believed  he  would  swear  to  any  thing. 
When  was  it  you  heard  William  Murphy  speak  of 
him  ?      That  was  since  this  took  place,  I  don't 
know  how  long  it  has  been  since  the  thing  occur- 
red, it  hasn't  been  a  great  while.     Since  the  11th 
of  February  last  ?    Yes,  sir.     I  don't  want  to  hear 
it  then  ;  have  you  heard  John  S.  Gainey  speak  of 
bim?    Yes,  sir,  frequently.     Was  that  before  this 
murder,  or  since?      I  have  not  heard  him  since. 
What  did  he  have  to  say  ?    He  said  he  was  not  to 
be  believed   on   oath.     What  was  the   conversa- 1 
lion  abont?      In    every    instance    I   have  men-  ( 
tioned,  it  was  about  the  loss  of  stock.      That  [ 
•was     during  the    war?       Yes,    sir,  and    some  j 
einte  the  war,  but  principally  during  the  war.  ; 


As  [  understand,    in    connection   with  the  loss 
of  stock  in  that  neighborhood?     Yes,  sir.    These 
men  spoke  of   John   Armstrong  as    being  ready 
to  testify  for  any  body?      Ye.-*,  sir,  since  the  war 
some  of  them  have  spoken  ot   him   in   the  same 
capacity.      John     Pemberton,    where    does    he 
live?    In  Fayettcville,   sir.     You  say  you  Lave 
heard    bim    speak     ol    Armstrong?      Yes,   sir. 
When?    That  was  since   this   trial   commenced. 
I  don't  want  that— did  you  ever  hear  him  speak 
of  him  before   this  trial  ?    No,   sir.     William  J. 
McPhail,  wlien  did  you  ever  hear  him  speak  of 
it?     It  was  previous   to  the  trial.     Was   it  previ- 
ous to   the  death   of  iJeebec  ?     Y'cs,   sir,   and  I 
might  have   heard   him   speak  of  him   since.     I 
want  what  he  said   before?    The  conversation  I 
have  had  with  him  was  previous   to   this  trial;  I 
don't    recollect  the    time  Beebee  was    killed, 
I  think  it  was  before  Beebee  was    killed,  yes, 
sir,  it  was;  the  lust  time  I  heard  him  speak  of  it 
was  during  the  trial  of  that   mule  of  Murphy's. 
Did  John  swear  in  that  trial  ?    I  don't  know,  sir, 
whether  he  did  or  not;  they  took  witnesses  there 
I  to  prove  before  the  Commander  of  the  post  hia 
i  character,   but  what    was  done,  I  don't  know. 
I  Did  you  hear  McPhail  s<iy  he  had  sworn   falsely 
on  that  trial?    I  heard  him  say   he  proffered  to 
do  it.     l''ou  didn't  hear  him  say  he  had  done  it? 
No,  sir.    And  lie  then  spoke  of  his  character  as 
being  bad  for  truth?     Yes,  sir.     When   did  you 
hear  W.  B.   McAlister   speak  of  it?    That  was 
about  the  time  of  Murphy's  mule  ;  that  brought 
more  of  them  together  than  at  any  one  time  I>c- 
coUect.     Were  those   men   speaking  about   the 
same  time,  .Murphy  and  McPhail  and  McAlister? 
Y'es,  sir.     It  was  iu  the  same  c<jnversation  ?    Not 
exactly,  they  were  not  all  there;  I  don't  recol- 
lect which  ones  it  was,  just  about  that  time. 
Now,  sir,  I  understand  you;  in  one  instance  you 
heard  Neill  Stewart  say  he  had  sworn  to  a  lie  ? 
Yes,  sir.     About  raising  an   account  against  an 
estate  iu  which  he  was  interested?    Y'es,  sir,  if  I 
said  he  had  sworn  to  it — 1  would  not  be  positive 
to  his  having  sworn  to   it,  he   made  out  the  ac- 
count and  proffered  to  do  it  or  did  do  i*;,  I  won't 
say  which,   at  any  rate   he  got   the   account.     I 
want  to  know  if  any  of  tliese  men  said  they  had 
known  him  to  swear  to  a  lie?    I  wouldn't  say 
that  I  did  hear  either  one  of  them  say  he  had 
sworn  to  a  lie.     You  say  they   spoke  of  him  as 
having  the  reputation  of  a  lying  witness  in  mat- 
ters in  which  he  was  interested,  and  that  they 
spoke  of  his  character  for  truth  as  being  badV 
Yes,   sir.     These    speeches  about  his    character 
occurred  before  he  was  emancipated?    Yes,  sir. 
You  were  not  in  Fayettcville  the  day  Archy  Bee- 
bee was  killed?    No,  sir,  I  was  uottherc.    How 
came  you  to   be  a  witness   in   this  case?    I  don't 
know,  sir,  unless  it  was  that  lam   acting  magis- 
trate in  the  district  in  which  Armstrong  used  to 
live.    Are   you  now    a    magistrate?      Yes,  sir. 
You  don't   know  at  whose   suggestion  you  are 
summoned  ?     No,   sir.      It  was  not  your  own  ? 
No,  sir. 

Re-dircct  examination  by  the  Counsel  for  the 
accused : 

I  understand  you  to  say  the  boy's  characteryou 
have  heard  canvassed  and  talked  about  a  good  deal 
in  the  neighborhood  ?  Yes,  sir.  And  that  thtt 
persons  you  have  heard  talking  about  it,  both 
before  and  since  this  killing,  all  give  him  a  bad 
character  for  truth  ?  They  do,  sir.  You  spoke 
of  Mr.  George  McCoy  as  having  been  a  deputy 
sheriff  in  that  neighborhood;  you  also  spoke  of 
having  heard  MePiiail  speak  of  liis  character,  was 
Mr.  Phail  an  officer  in  his  county  ?  He  has  acted 
as  an  officer,  and  he  is  justice  of  the  peace.  Anfl 
all  these  persons  that  you  have  named,  together 
with  other  persons  that  you  barcn't  namt-d,  tiitfy 
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declare  his  character  for  tnith  to  be  bad  ?  Yes, 
sir.  1  will  ask  j-ou  the  question,  sir,  whether 
you  have  ever  heard  a  singfle  oneot  the  neighbors 
around  there, who  knew  him  say  that  his  character 
was  good  ?  No,  sir,  I  never  heard  any  one  say  it. 
And  that  in  consequence  of  cattle  stealint^,  and 
other  things  that  you  have  heard  of  in  which  be 
has  either  been  or  proffered  to  be  a  witness,  that 
his  character  has  been  questioned  a  great  deal  ? 
Yes,  sir.  And  that  his  general  character  for  truth 
is  very  bad  V    Yes,  sir. 

Question  by  the  Commission  : 

Mr.  McAlister,  you  spoke  of  Armstrong's  hav- 
ing committed  some  depredation  :  stealing  cattle 
and  so  on,  wliy  was  he  not  arrested  ?  I  say  it  was 
committed  in  that  neighborhood,  and  it  was  sup- 
posed that  he  was  concerned.  Didn't  you  say 
that  these  parties  said  he  was  concerned?  1  said 
they  thought  him  to  be.  If  they  believed  him  to 
be  why  was  he  not  arrested  ?  They  never  conld 
get  the  proof,  that  was  one  reason  what  brought 
out  so  much  about  it.  Was  it  expected  that 
Armstrong  would  swear  falsely  in  his  own  case  ? 
They  thought  he  would  swear  ialsely  for  any  per- 
son. If  Armstrong  had  been  arrested  would  he 
have  been  a  witness  in  his  own  case?  No,  sir. 
Was  it  a  common  thing  in  your  neighborhood  to 
allow  such  depredations  as  these  you  have  spoken 
of,  stealing  cattle  and  so  on,  to  go  on  without 
making  ariy  effort  to  arrest  the  parties  committing 
those  depredations  ?  It  was  not,  but  they  never 
proved  successful  in  that  neighborhood.  Do  you 
know  any  thing  of  John  Armstrong's  acts  of  your 
own  personal  knowledge ?  No,  sir,  1  don't;  let 
me  correct  myself  in  one  instance  :  he  came  to 
me,  speaking  of  what  Neill  Stewart  said  about 
Lira,  he  came  to  roe  to  know  from  me,  to  get 
some  advice  if  he  could  not  make  his  master  dis- 
count something  for  waiting  on  him  after  the 
emancipation;  he  told  me  he  had  bought  some 
cattle  or  hogs,  I  forget  which,  from  him  and  he 
was  to  pay  a  certain  amount  in  greenbacks,  or  a 
certain  amount  in  spi'cie ;  he  had  waited  on  him 
and  had  tendered  him  a  certain  amount  in  green- 
backs, and  he  did  not  have  the  specie,  and  he 
Avanted  to  know  if  he  could  not  make  him  take 
it ;  that  went  somewhat  to  contirm  my  opinion  in 
what  Neill  Stewart  told  me  that  be  had  brought 
out  this  account  against  the  estate.  This  con- 
versation you  had  with  him  tended  to  make  you 
believe  what  Neill  Stewart  told  you  about  his 
character  for  truth  ?  Yes,  sir.  During  the  war  1 
did  you  know  whether  there  were  any  deserters 
from  the  rebel  army  living  in  your  neighborhood 
in  the  woods  V  I  know  there  were.  Do  you 
know  whether  those  men  ever  did  such  things  as 
steal  cattle  or  hogs?  I  know  that  they  did;  I 
have  a  good  reason  to  believe  they  did.  Would 
you  believe  the  testimony  of  a  negro  in  any  way, 
on  any  important  occasion?  Of  this  negro. 
Of  any  negro?  Yes,  sir,  I  know  some  negroes 
that  I  would  believe  as  quick  as  most  white  men. 
Would  you  believe  the  testimony  of  negroes  or- 
dinarily— give  it  the  same  beliet"  that  you  would 
to  the  testimony  of  white  witnesses  ?    No,  sir. 

The  Judge  Advocate  : 

If  the  Court  please  : — I  have  to  lay  before  the 
Commission  an  affidavit,  made  on  yesterday,  by 
William  J.  Tolar,  one  of  the  defendants  in  this 
cause,  asking  that  a  man,  by  the  name  of  Griffin 
Chance  residing  in  Fayetteville,  be  summoned  in 
tbla  case. 

The  affidavit  states  that  he  expects  to  prove  by 
said  Chance  that  he  William  J.  Tolar,  did  not 
Sre  the  pistol  shot  which  killed  Arcliy  Beebee. 

I  will  state  to  the  Commission  that  this  man 
f^rifflo  Chance  was  summoned  by  the  prosecution 
VPOD  tiaviog  been  informed  that  be  knew  someth- 
ing j;i£terial  to  this  cause,  and  upon  examination 


he  knew  nothing  material  to  it,  and  he  waa  dis- 
charged. If  the  Court  orders  him  to  be  summon- 
ed, it  will  be  done  of  course.  I  think  it  necessary 
to  tell  the  court  that  there  have  been  already 
thirty-five  witnesses  summoned  on  behalf  of  the 
dijfence. 

The  Commission  asked  if  there  had  bce»  any 
communication  with  Griffin  Chance  since  that  ex- 
amination. 

The  Judge  Advocate  said  there  had  been  nono 
on  the  part  of  the  prosecution. 

The  Counsel  for  the  accused  : 

I  have  to  state  that  the  information  we  have  is 
such  as  is  set  forth  in  the  affidavit.  I  understood 
the  Court  rule,  not  long  since,  that  no  other 
witness  would  be  summoned  for  the  defence,  un- 
less an  affidavit  was  made  that  their  testimony  was 
material,  and  unless  it  was  shown  to  the  Court, 
in  an  affidavit  what  it  was  expected  to  prove, 
with  the  affidavit.  That  affidavit  has  been  made, 
and  I  suggest  that  the  only  answer  that  can  be 
made  to  the  affidavit,  is  by  a  counter  affidavit. 

The  statement  the  Judge  Advocate  has  made, 
and  I  know  very  well  he  docs  not  intend  it — in 
the  presence  of  the  Court,  is  well  calculated  to 
prejudice  the  minds  of  the  Court,  against  the 
witness,  when  he  comes  in.  Mr.  Tolar  has  sworn 
to  that  affidavit.  He  has  that  information,  and 
he  has  that  belief. 

The  Judge  Advocate : 

I  was  compelled  to  make  this  statement,  in 
reference  to  this  fact,  as  the  Court  did  not  at  all 
understand  the  fact,  in  reference  to  the  list  of 
witnesses  they  ordered  summoned.  At  the  time 
they  made  the  ruling  you  spoke  of,  they  under- 
stood that  list  of  witnesses  to  contain  the  names 
of  all  the  witnesses  summoned  for  the  defence  iu 
the  case  from  first  to  last,  whereas,  in  fact,  it  con- 
tained but  a  little  more  than  one-half. 

The  matter  is  entirely  in  the  discretion  ot  the 
Court.  I  lay  it  before  the  Court  for  them  to  de- 
cide. 

The  Commission  was  cleared  for  deliberation, 
and  after  some  time  so  spent,  the  doors  were  re- 
opened, and  the  Judge  Advocate  made  the  follow- 
ing announcement : 

The  Commission  orders  that  the  witness  Grif- 
fin Chance,  be  summoned. 

The  Counsel  fpr  the  accused : 

In  order  to  set  this  matter  at  rest,  I  desire  to 
make  a  statement  to  the  Court,  that  the  testi- 
mony for  the  defence  depends  in  a  very  great 
measure  upon  what  testimony  is  brought  out  for 
the  prosecution;  and  until  the  prosecution  was 
closed  it  was  impossible,  utterly  impossible  lor 
us  to  know  what  witnesses  it  was  necessaiy  for 
us  to  summon,  to  meet  the  ease  made  by  the 
prosecution.  Therefore,  at  the  time  I  handed  the 
list  of  eighteen  witnesses  to  the  Judge  Advocate, 
it  was  a  week  before  the  case  closed,  for  the  pros- 
ecution— it  was  impossible  for  me  to  know  what 
witness  I  required,  or  whether  I  required  more 
witnesses  or  not. 

I  will  state  to  the  Court  that  I  am  just  as  much 
averse  to  bringing  witnesses  here  to  testify  to 
nothing  material,  as  any  member  of  the  Court,  or 
the  Judge  Advocate,  I  want  to  make  no  imneces- 
sary  expense  about  this  matter,  and  we  only  ask 
to  have  the  witnesses  summoned  which  we  be- 
lieve to  be  material ;  and  if  they  are  not  sum- 
moned we  will  have  to  bring  them  here  ourselves 
and  pay  them  out  of  a  very  scanty  purse. 

GuRDOxS.  Demming,  a'witness  for  the  defence, 
having  been  first  duly  sworn,  testified  as  fol- 
lows : 

Examined  by  the  Counsel  for  the  accused  : 

What  is  your  name?  Gurdon  S.  Demming 
Where  do  you  reside?  In  Fayetteville,  N.  C 
How  long  have  you  resided  in  Fayetteville  ?     it 
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is  always  considered  my  home;  I  have  been  there 
for  the  past  fifteen  years  now  ;  I  was  away  some 
ten  or  twelve  years  before  that,  inost  of  the  time, 
I  liave  bee<»  back  for  the  last  fifteen  years.  Where 
18  your  place  of  business,  Mr.  Demniiiig',  in  Fay- 
etteville?  At  Mr.  Davis*.  Which  Davis  ?  I.  B. 
Davis,  the  tinner.  Where  is  that  situated,  what 
part  of  Faycttevillc?  On  the  south-east  corner 
of  Market  Square.  Were  you  in  Fayctteville  on 
the  day  Archy  Beebee  was  killed?  I  was,  sir. 
Where  were  you  at  the  time  Archy  Beebee  was 
killed?  I  was  in  Mr.  Davis'  shop,  sir,  the  second 
story.  Did  you  see  Archy  Beebee  when  he  was 
carried  up  from  the  guard  house  to  the  market 
house?  I  did,  sir.  Did  you  go  to  the  market  house 
while  Beebee  was  up  stairs  ?  I  did,  sir.  Did  you 
go  up  stairs  ?  No,  sir.  IIow  long  after  Beebee 
was  carried  up  stairs  before  you  went  to  the  mar- 
ket house  ?  I  don't  know  that  I  could  state. 
Was  it  a  short  time  ?  I  don't  think  it  was  more 
than  three  quarters  of  an  hour,  I  don't  recollect 
very  distictly  about  the  time,  I  was  busy  myself. 
Did  you  go  up  stairs  where  this  trial  was  going 
on  ?  No,  sir.  How  long  did  you  remain  at  the 
market  house  ?  Only  a  lew  moments,  the  doors 
were  closed  and  I  went  back  to  my  business.  In 
what  business  were  you  engaged  at  that  time  ? 
Packing  furs.  In  the  second  story  of  I.  B.  Da- 
vis' tin  shop  ?  Yes,  sir.  Were  you  engaged  in 
yonr  business  in  the  front  or  the  rear  of  the  shop? 
In  the  front  part.  Were  you  near  a  window  or 
door,  or  any  opening?  There  were  two  windows 
■within  ten  or  twelve  feet  of  mc.  Which  way  did 
those  windows  look,  Mr.  Demming?  Towards 
the  west  and  north.  Did  you  see  Archy  Beebee 
when  he  was  brought  down  from  up  stairs  ?  I 
didn't  see  him,  sir,  until  he  was  recovering  from 
the  fall  which  he  had  there.  What  fall  ?  He  fell 
down  I  suppose,  he  was  getting  up  when  ray  at- 
tention was  first  called  to  him.  Where  was  he 
at  that  time  ?  He  was  near  the  center  of  the  mar- 
ket house,  sir.  On  the  pavement,  or  off  the  pave- 
ment? On  the  pavement.  Near  what  corner? 
The  south-east  corner.  You  saw  him  just  as  he 
■was  recovering  himself  from  the  fall  ?  Yes,  sir ; 
it  looked  like  he  was  recovering  when  I  first  no- 
ticed him.  You  then  saw  him  out  of  the  window? 
Yes,  sir.  Was  the  window  raised?  Yes,  sir,  it 
was  hoisted.  Were  you  standing  in  the  window? 
I  was  not,  I  was  standing  a  few  feet  back.  Were 
you  looking  at  Archy  Beebee  at  the  time  he  re- 
covered himself?  Hearing  a  little  disturbance  I 
just  stepped  a  few  steps  toward  the  window,  and 
looked  out.  Just  state  what  that  disturbance 
was  that  attracted  your  attention.  There  was  a 
little  noise,  some  talk,  «&c.;  just  loud  enough  to 
attract  my  attention  that  way  at  that  time.  And 
you  then  looked  out  of  the  window?  Yes,  sir. 
And  you  saw  Archy  Beebee,  as  it  were,  just  re- 
covering himself  from  what  appeared  to  you  to 
have  been  a  fall  ?  Yes,  sir.  What  occurred  after 
that  time  ?  Well,  sir,  about  the  time  he  got 
straightened  up,  the  pistil  went  rtff,  and  he  fell, 
I  don't  think  he  had  hardly  got  his  position  for 
more  than  a  second  before  the  pistol  went  off. 
Was  there  more  than  one  pistol  shot  fired  there 
on  that  occasion  ?  I  could  not  distinguish  more 
thau  one  from  the  report.  Did  you  see  that  pis- 
tol ?  I  did,  sir.  Did  you  see  the  hand  that  held 
that  pistol?  I  could  not  say  whose  baud  held  it. 
Did  you  see  any  hand  holding  it?  I  don't  know 
that  I  could  say  positively  that  I  saw  the  hand 
that  held  the  pistol.  Did  you  sec  the  pistol  which 
■was  fired?  Yes,  sir.  Did  you  see  the  flash  ?  Yes, 
sir,  I  saw  tl»e  smoke.  And  heard  the  report? 
Yes,  sir.  Well,  sir,  at  the  time  you  saw  that  pis- 
tol fired,  where  was  Beebee  standing?  He  was 
ttandiug  near  the  soufh-caxt  comer  of  the  mar- 
ket.   On  the  pavcmenl  or  uB?     He  ■was  ou  the 


pavement,  sir.  Wta  he  nearer  to  the  market 
house,  nearer  to  the  center  or  nearer  the  outer 
edge  of  the  pavement  ?  I  should  think  he  was 
about  midway  as  near  as  I  could  Judge.  In  which 
direction  was  his  face?  I  don't  know  that  I  can 
say  positively,  about  that  time  he  made  a  remarlc 
as  well  as  I  recollect  to  some  one,  "  quit  pulling 
mc,"  or  "let  me  loose,"  or  something  of  that 
kind;  I  think  his  face  was  turned  a  little  one 
way  or  the  other,  and  I  could  not  say  which  way, 
■whether  it  was  towui'ds  Sheriff  Hardie.  or  to- 
wards ttj«  crowd,  whicb  appeared  to  be  rather 
behind  him,  and  to  the  left.  At  that  time  you 
think  his  face  was  turning  a  little  from  the 
straight-forward  from  the  way  he  was  marching? 
Yes,  sir.  But  whether  it  was  turned  to  his  right 
or  left,  you  do  not  know?  No,  sir.  Where  was 
the  pistol  which  you  saw,  and  which  fired 
upon  him?  It  looked  to  me  about  two  feet 
and  a  half  from  his  head,  rather  on  his  left  and 
to  his  rear.  You  mean  the  muzzle  of  the  pistol 
was  tired  that  near?  Yes,  sir.  Did  you  see  any 
thing  of  a  crowd  around  him  at  that  time  ?  Yes, 
sir,  there  was  something  of  a  crowd  there. 
Which  way  ■was  the  heaviest,  thickest  portion  of 
the  crowd?  Behind  him,  rather.  Directly  be- 
hind hira  ?  Rather  behind  him,  there  was  a  good 
many  standing  near  the  edge  of  the  pavement. 
It  was  behind  him,  on  the  pavement,  back  to- 
wards the  main  eastern  arch  ?  Yes,  sir.  How 
thick  was  the  crowd  in  that  direction?  Thc}' 
seemed  to  be  pretty  compact,  I  could  not  say  how 
many  persons  were  in  it.  Were  they  still  or 
were  they  in  motion?  In  raotiou,  sir.  It  was 
a  compact  cro-wd  in  motion  ?  Yes,  sir.  Stand- 
ing there  how  near  Beebee?  So  far  -as  I  could 
see  and  if  my  recollection  serves  me  it  v/as  some 
ten  feet  from  Beebee  to  the  arch,  and  it  appeared 
to  be  mostly  between  him  and  the  arch.  The 
crowd  was  standing  back,  you  saj,  some  ten  feet 
upon  the  jiavemeut.  Yes,  sir.  Ho w  near  to  Bee- 
bee did  the  crowd  <;ome  up?  They  appeared  to 
be  very  close  to  him.  How  close?  I  think 
there  were  some  as  close  as  two  or  three  feet  to 
the  rear  of  Beebee,  ten  feet  back  there  was  a 
dense  crowd  in  motion.  So  the  pistol  fired  very 
near  the  inner  line  of  the  crowd — nearest  to  Bee- 
bee, or  was  it  fired  from  some  other  portion  of 
the  crowd?  It  looked  to  me  like  the  pistol  was 
almost  two  feet  and  a  half  from  his  head,  the 
muzzle  of  the  pistol.  Was  that  distance  as  near 
as  the  crowd  were,  on  that  side  of  him  to  the 
man  ?  I  think  the  policemen  were  keeping  the 
crowd  back,  some  one  of  then  raised  his  club 
about  the  time  the  pistol  fired,  which  probably 
kept  them  back.  Mr.  Demming,  who  fired  that 
pistol  ?  I  can't  say,  sir,  who  did  it. 
You  can't  say  who  fired  it?  No,  sir.  Did 
you  see  the  hand?  I  saw  the  pistol,  but  I 
dora't  know  know  that  I  could  say  that  I  saw  the 
hand,  I  think,  as  near  as  my  recollectjon  serves 
me,  I  just  got  a  glance,  and  I  notic.ed  the  barrel 
of  the  pistol.  And  yon  say  you  s-wear  you  can't 
say  who  it  was  that  fired  ?  I  can't  say  who  tired 
it.  Did  j'ou  see  any  thing  of  Capt.  Tolar  there 
that  day  ?  I  saw  nim  there  that  day.  What  time 
did  you  see  him  there?  It  was  some  moments 
after  the  pistol  was  fired,  I  went  down  stairs,  and 
went  where  the  man  Beebee  was  laying,  I  saw 
Capt.  Tolar  after  that.  Where  was  he?  He  was 
standing  under  the  arch  of  the  market  hotisc, 
some  eilrht  or  ten  feet  probably  under  the  porch 
like.  When  you  went  down  stairs  did  you  go 
out  of  the  front  door?  I  went  out  of  the  sido 
door,  the  first  door  next  to  the  stairs.  Which 
waj'  does  that  door  open  ?  It  open  out  upon  the 
west  side  of  the  building,  the  stairs  come  right 
down  to  the  door — I  gtit  out  of  that  ao  quick  ab  I 
could  after  the  pistol  wae  fired.    Did  you  sec  any- 
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thing  of  I.  B.  Davis  about  there  that  clay  ?  I  did 
eir.  Wheu  did  you  sec  li'.iu,  and  where  did  you 
6ee  him  ?  I  saw  him  as  I  went  down  stairs. 
Where  was  he?  He  stood  on  the  walk  between 
the  corner  of  his  store  and  the  raariiet,  probably 
about  one  third  of  the  distance  between  the  mar- 
ket and  the  corner  ot  his  store.  He  was  standinju; 
there  a  few  moments  alter  the  pistol  tired,  wheu 
you  came  down  stairs  y  Yes,  si)-.  And  you  pass- 
ed Iiini  there  V  Yes,  sir,  How  lon<::  did  you  re- 
main in  the  crowd  ?  Not  exceeding  half  a  min- 
ute. Where  did  you  go  then?  I  just  stepped  to 
the  center  of  the  street  like,  and  went  back  to 
my  business  in  a  few  moments.  Did  you  pass 
Mr.  Davis  there  when  you  returned  V  I  think  I 
did  sir.  You  think  you  passed  him  standinu- about 
the  same  place.  I  think  he  remained  in  the  same 
place  when  I  went  back.  Did  you  see  Capt.  To- 
lar  at  all,  before  the  pistol  shot  fired,  during  the 
entireday  V  I  don'tknow  thatlsawhim  previous 
to  the  firing  of  the  pistol.  Did  you  see  Sam  Phil- 
lips that  day?  I  did  sir.  Where  did  you  see 
liim?  I  might  have  seen  him  there  during  the 
day  a  half  a  dozen  times,  but  I  don't  have  any  re- 
collection of  seeing  him  until  after  the  pistol  iired 
in  the  crowd.  Wiiere  was  he  in  the  crowd,  what 
point  ?  When  I  first  saw  him  1  think  about  ten 
or  twelve  feet  from  where  Beebeewas  lying.  Did 
you  see  any  body  that  you  could  recognize,  with 
any  weapon  that  day  y  I  don't  know  that  I  saw 
any  person  have  a  weapon  that  day,  I  don't  recol- 
lect seeing  any.  Was  the  pistol  which  you  saw 
fired,  the  only  weapon  you  saw  there  that  day  V 
As  near  as  I  can  recollect,  it  was  the  only  weapon 
I  saw  at  all,  Mr.  Demming,  do  you  know  wheth- 
er Robert  M.  Orj-el  was  Captain  of  the  local  po- 
lice, in  July,  1SG5  ?  I  think  he  was,  sir.  Do  you 
know  whether  he  was  or  not. 

The  Counsel  for  the  prosecution  objected. 

If  the  Court  pleases— if  Cajitain  Orrell  held  a 
commission  or  appointment  under  the  military 
authorities,  there  must  be  some  written  evidence 
of  it  in  existence  somewhere.  It  wuntdo  toprove 
it  by  bare  hear^^ay,  or  by  the  fact  that  he  was  act- 
ing as  an  officer. 

Tiie  Commission  said  the  same  questions  were 
allowed  in  a  former  examination. 

Tlie   Counsel   for  tlie  accused  : 

We  cannot  speak  as  to  whether  he  was  right- 
fully an  officer  or  not.  I  think  in  the  State  of 
North  Carolina  we  have  had  it  decided  often  that  i 
you  may  prove  the  fact  that  a  man  is  acting  as 
an  officer — either  a  judge,  a  justice  ot  the  peace,  a 
bheritr,  or  a  constable  or  any  officer.  The  judge, 
the  justice  of  the  peace  are  certai)ily  officers  Avith 
lommissions.  There  is  a  record  of  the  election 
of  the  sheriff  and  his  bond  is  recorded  ;  there  is  a 
record  of  the  apijoiutment  of  the  constable  and 
his  bond  is  filed  of  record.  There  is  nothing 
more  common,  in  tlie  prrtctice  of  North  Carolina 
than  to  prove  the  fact  that  a  particular  officer  was 
acting  as  such  at  the  time.  Indeed,  sir,  it  occurs 
to  me  now,  where  there  is  a  charge  of  bigamy,  a 
criminal  charge,  which,  in  former  times,  went  to 
a  man's  life,  it  was  sufficient,  amply  sufficient,  to 
hiiow  that  the  person  who  solemnized  the  rights 
of  matrimony,  was  acting  as  a  justice  of  the 
]ieace,  no  proof  of  his  commission  was  ever  requir- 
ed, nor  was  it  ever  suggested,  or  was  it  ever  rc- 
(luired  that  his  commission  should  be  produced. 
All  tliat  we  desire  to  do,  in  this  case,  is  to  prove 
by  the  vvitncss  as  a  fact  that  Eobert  M.  Orrell 
was  at  that  time  acting  as  captain  of  the  local  po- 
lice.   We  think  it  is  clearly  admissible. 

Counsel  for  the  prosecution  : 

1  object  to  it  on  another  ground  also,  that  the 
testimony  is  not  at  all  relevant.  It  cannot  have 
any  possible  bearing  in  this  ca^ewhet  her  Orrell  was 
an  actiuj;  officer  or  nut.      And  besides,  the  gen- 


tleman does  not  state  the  whole  legal  position- 
There  are  certain  cases,  where  to  prove  that  a  man 
was  acting  as  an  officer  is  sufficient,  while  in  other 
cases  it  is  necessary  to  prove  the  fact  of  his  ap- 
pointment. I  shall  not  attempt  to  draw  the  line 
between  the  two,  not  being  prepared  to  do  so  to 
ray  satisfaction — and  regarding  as  unnecessary 
to  do  so— at  present.  But  the  analogy  of  the 
judge,  governor,  &c.,  adduced  by  brother  Fuller, 
is  no  analogy  at  all.  The  onh'  object  for  which 
this  evidence  can  be  offered,  is  to  justify  Mr.  Orrell 
in  a  certain  course  of  conduct  that  he  pursued 
towards  a  negro  man  ;  and  what  it  can  have  to  do 
with  this  case  I  can't  see.  When  a  man  attempts 
to  justify  himself,  on  the  ground  that  he  is  an 
officer,  that  is  one  of  the  eases  in  which  he  is 
bound  to  show  his  commission. 

The  Counsel  for  the  accused  : 

May  it  please  the  CoiTt.  The  Counsel  for  the 
prosecution,  we  apprehend,  has  not  stated  the 
object  of  this  examination  correctly.  He  will 
very  well  remember  that  he  attacked  Mr.  Davis' 
testimony  very  much  at  length,  upon  this  point, 
as  to  whetiier  Orrell  acted  as  an  officer  of  the  po- 
lice, or  as  to  whether  lie  was  acting  as  a  magis- 
trate. He  questioned  him  very  closely  upon  that, 
he  attacked  his  credit  upon  that.  Mr.  Davis  in- 
formed the  gentleman,  upon  his  cross  examina- 
tion, that  he  had  an  order  some  where,  under 
which  he  acted,  in  tying  up  a  certain  witness, 
who  had  been  summoned  lor  the  prosecution,  by 
the  thumbs — one  John  Shaw,  if  I  recollect  the 
name  rightly.  Mr.  Haywood  challenged  him  to 
produce,  sr.ch  an  ord?r,  and  he  intimated  very 
plainly  to  the  witness,  that  he  did  not  believe 
svieh  an  order  e\er  existed.  He  warranted  he 
could  have  it  produced  and  brought  here,  if  Mr. 
Davis  would  tell  him  that  it  was  at  his  house.  We 
now  ofier  to  prove  in  vindication  of  the  character 
of  this  witness  of  ours,  who  was  attacked  in  this 
waj%  that  there  was  such  an  order,  imrporting  to 
come  from  a  man  who  was  filling  the  position  of 
Cajjtain  of  local  police ;  whether  he  was  rightful- 
ly so  or  not  is  a  dilierent  question,  but  as  far  as 
the  credit  of  this  witness  is  concerned,  all  that 
we  are  interested  in  is  to  show  that  Mr.  Orrell 
Mas  acting  in  this  capacity,  and  that  this  ])aper 
was  issued,  under  which  Mr.  Davis  inflicted  this 
punishment.  We  now  ask  Mr.  Demming  the  wit- 
ness on  the  stand,  whether  Mr. Orrell  was  acting  in 
that  capicity  ;  we  then  offer  to  prove  the  hand- 
writing of  Mr.  Orrell,  and  to  show  that  we  have 
the  order,  the  production  of  which  was  challen- 
ged by  the  Counsel  for  the  prosecution;  audit 
seems"  to  me,  in  common  fairness  to  the  witness, 
whose  credit  is  attacked,  and  according  to  the 
practice  in  every  court,  as  far  as  my  experience 
goes,  we  should  be  allowed  to  show  these  facts, 
in  vindication  ol  the  character  of  the  •witness  in- 
troduced, lie  is  squarely  attacked,  faiiely  at- 
tacked by  the  Counsel  for  the  prosecution,  and 
we  here  olf'er  to  show  that,  in  that  matter,  in 
which  the  Counsel  may  have  thought  he  was  en- 
tirely right,  the  witness  was  right,  and  the  Coun- 
sel for  the  prosecution  wrong. 

The  Commission  was  cleared  for  deliberation, 
and  after  some  time  so  spent  the  door  was  reopen- 
ed, and  the  Judge  Advocate  said  : 

The  Commission  sustains  the  objection  of  the 
Counsel  for  the  prosecution,  to  the  question.  The 
Commission  does  not  understand  that  the  charac- 
ter of  witness  1.  B.  Davis  was  impeached,  on  this 
point. 

Direct  examination  resumed  by  the  Counsel  for 
the  accused. 

Mr.  Demming,  areyou acquainted  with  the  hand- 
writing of  Robert  M.  Orrell  V  I  am  sir.  Look  at 
that  paper,  and  tell  whether  that  is  the  hand- 
M  riling  of  Hobtrt   M/  Orrell  i:     I  tbould  say  it 
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was.  Is  it  altogether  in  Ills  hand-writing  sir?  I 
Home  ol  it  is  Signed  by  liiiu  V  1  would  say  that  i 
is  his  Hi^^iiiiturc. 

The  Counsel  for  the  accused  : 
May  it  phrase  the  Ci)urt:— I  propose  to  read  an 
order,  directed  to  Icliabod  B.  Davis,  eii,'iied  by  1 
Uoberl  M.  Orrell,  dated  July  20,  'Ho  coiiiiuanding  ! 
I.  B.  Davis  to  tie  up  by  the  thumbs,  8te\vart  Me-  ' 
Intyre,  aud  John  Shaw,  forslieepstealinj;.  I  pro- ! 
pose  Bir,  haviui;  proved  the  handwriting,  to  read  1 
an  order  to  that  purport  to  the  Court. 

Counsel  for  the  prosecution.  ! 

For  vvliat  jiurpo.se  is  it  introduced  ? 
The  Couuocl  tor  the  accused  : 
For  the  purpose  of  corroborating;  Ichabod  B. 
Davis. 
'Die  Counsel  for  the  prosecution  : 
Now,  if  the  Court  please: — It  is  palpable  an 
instance  has  arisen   to   show  to  the   Court  how 
dangerous   it  is   to  depart,    in   the  least  degree, 
trom  the  strict  rules  of  evidence. 

It  is  proposed  by  the  Counsel  for  the  defence, 
to  introduce  that  written  paper  to  corroborate 
one  of  their  witnesses.  Tlie  history  of  this  case 
will  sliow,  that  one  John  Sliaw,  a  witness  for  the 
])ro8eeution,  while  on  tlie  stand,  was  asked 
whether  he  had  not  been  tied  up  by  the  thumbs, 
by  order  of  Capt.  Orrell,  or  somebody  else,  for 
eheep  stealing,  or  some  other  otfence.  What  his 
reply  was  I  don't  remember,  nor  is  it  material. 
T  think  the  witness  partially  denied,  and  partial- 
ly admitted  it.  lie  was  a  witness  for  the  prosecu- 
tion; he  wasasfced — on  the  cross  examination  with 
a  view  to  discrediting  him — if  lie  hadn't  been  sub- 
jected to  that  punishment  lor  that  jiarticular  of- 
fence? He  answered — whether  he  confessed  or  de- 
nied, is  not  material.  Then  tlie  thing  was  at  an 
end.  The  delcnce  asked  him  that  collateral  ques- 
tion upon  the  cross  e.vamination  ;  his  answer  Avas 
tiual,  and  they  can  not  introduce  oth^-r  testimo- 
ny to  show  that  he  said  falsely  with  regard  to  it, 
or  that  he  «aid  truly  with  regard  to  it.  A  wit 
ness  for  the  defence  is  introduced  here  by  the  name 
of  Davis,  and  is  asked  certain  que;^tious,  and 
among  them  whether  he  intlieted  this  punish- 
ment upon  the  negro  man  Shaw.  We  ought  to 
have  objected  then  and  there  to  Davis'  testifying 
on  this  subject  at  all,  because  Shaw's  answer  was 
liual  upon  that  point,  and  Davis's  evidence  was 
only  relevaut,  if  relevant  in  the  most  remote  de- 
gree, for  the  purpose  of  showing  that  Shaw  had 
lied  in  his  reply,  to  the  Court.  Now,  it  is  pro 
posed  to  go  a  step  further  still,  not  ssimply  to 
show  that  the  witness  has  lied,  but  to  siiow  that 
the  witness  who  was  introduced  for  the  purpose 
of  showing  that  Shaw  had  made  a  false  statement 
ot  the  fact — was  .speaking  the  truth.  All  this 
grows  out  of  departing  from  the  strict  rules  of 
evidence. 

When  a  question  of  the  character  that  the 
Counsel  addressed  to  Shaw,  is  propounded, 
the  rules  are  plain — a  witness's  gcnenil  char- 
acter for  truth  may  be  impugned  by 
general  eui<lence  ;  you  cannot  ask  for  specific 
instances  of  misconduct.  That  is  the  rule.  In 
examining  as  to  general  character  they  could  in- 
troduce a  witness  here  who  could  speak  as  to  the 
general  character  of  one  of  our  witnesses,  but  he 
could  not  give  evidence  as  to  specific  acts  of  mis- 
conduct, because  a  man  does  not  come  prepared 
to  defend  himself  from  all  specific  acts  of  mis- 
conduct, which  may  be  alleged  against  him  ;  but 
when  the  witness  is  on  the  stand  himself,  he  can 
be  impeached  by  showing  specific  acts  of  mis- 
conduct, by  his  own  admissions  on  the  stand. 
A  witness  may  be  impeached  by  showing 
that  his  general  character  is  bad,  but  the  im- 
peaching witness  is  confined  to  general  facte, 
he  cannot  give  bpecific  acts.      Wnjle  a  witnggs 


impeached  is  on  the  stand  he  may  be  cross-exam- 
ined as  to  these  speeifie  acts  ;  why?  because  the 
same  objections  do  not  apjily  to  his  response  given 
to  them,  which  would  apply  to  the  evidence  of  an- 
other witness  on  the  same  points,  to  wit,  that  it 
would  branch  out  into  innumerable  collateral 
issues.  Wny,  again?  because  by  a  rule  of  law  the 
impeached  witness'  answer  is  final.  Shaw  was  in- 
troduced here  and  examined,  and  upon  the  cross 
examination  said,  either  he  had  been  hung  up  by 
the  thumbs,  or  he  had  not,  by  an  order  from  Mr. 
Orrel.  I  say  his  answer  to  that  question  was  final. 
Although  that  was  the  ea.se,  weal. owed  the  defence 
to;exaiiiine  their  witness,  and  ourselves  extended 
the  examination  somewhat.to  show  what  did  actu- 
ally happen  with  respect  to  Orrel  and  Shaw.  That 
was  wrong;  and  now  they  propose  to  go  a  c-tep 
tiiither,  and  confirm  that  witnes-s by  introducing 
independent  evidence  to  show  that  OrreJ  had  the 
power  to  give  that  order.  Now  if  the  Court  will 
pardon  me  for  a  moment ;  and  I  think  we  actual- 
ly gain  time  by  making  these  matters  clear  at 
first — upon  impeaching  a  witness,  Mr.  Starkie 
says,  page  207  :  "  The  credit  of  a  witness  may  be 
impeaelied,  either  by  cross  examination,  subject 
to  the  rules  already  mentioned  or  by  general  evi- 
dence affecting  his  credit,  or  by  evidence  that  he 
has  before  done  or  said  that  which  is  inconsistent 
with  his  evidence  on  the  trial ;  or  lastly  by  con- 
trary evidence  as  to  the  facts  themselves.  It  is 
perfectly  well  settled  that  the  credit  of  a  witness 
can  be  impeached  by  general  evidence  only,  and 
not  by  particular  facts,  not  relevant  to  the  issue, 
for  this  would  cause  the  inquiry",  which  ought  to 
be  simple,  and  confined  to  the  matters  in  issue,  to 
branch  out  into  an  indefinite  number  of  issues. 
The  characters,  not  only  of  the  witnesses  in  the 
principal  cause,  hut  ot  every  one  of  the  impeach- 
ing collateral  witnesses  might  be  impeached  by 
separate  charges  and  loaded  with  such  an  accu- 
mulated burthen  of  collateral  proof  that  the  ad- 
ministration of  justice  would  become  impracii- 
cable.  Besides  this,  no  man  could  come  prepar- 
ed to  defend  himself  against  charges  which  might 
thus  be  brought  against  him  without  previous 
notice;  aud  tliou'^h  every  man  may  be  supposed 
to  be  capable  of  defending  his  general  character, 
he  cannot  be  prepared  to  defend  himself  against 
particular  charges,  of  which  he  has  no  previous 
notice.  Questions  put  to  a  witness  himself  upon 
cross  examination  are  not,  it  may  be  observed, 
open  to  this  objection  since  his  answecr  is  conclu' 
sive  as  to  all  collateral  matters." 

Here  we  have  the  collateral  issue,  as  to  whether 
Shaw  had  been  tied  up  by  the  thumbs  for  sheep- 
stealing  or  any  other  offence.  Sliaw  was  asked 
the  question  iipon  cross  examination,  and  he  said 
either  that  'le  had  been  or  that  he  had  not  been  ; 
his  answer  being  given  it  was  final,  and  evidence 
caunotbe adduced  here  to  contradict  him — ought 
not  have  been  introduced  in  the  ease  of  Davis, — 
but  cannot  certainly  be  introduced  for  the  pur- 
pose of  sustaining  Davis. 

I  do  trust  that' the  gentlemen  will  not  insist 
upon  raising  questions  of  this  kind  to  consume 
valuable  time  unnecessarily. 

The  Counsel  for  the  accused: 

I  have  no  disposition  to  consume  the  time.  I 
leave  the  matter  entirely  with  the  Court. 

On  the  re-opening  of  "the  Court  the  Judge  Ad- 
vocate declared  that  the  Commission  sustains  the 
objection  of  the  Counsel  for  the  prosecution. 

Counsel  for  accused  :  Take  the  witness,  sir. 

Cross  examined  by  Counsel  for  prosecution  : 

We  have  been  discussing  matters  so  far  remov- 
ed fromyour  testimony,  Mr.Demming,  that  I  shall 
refresh  your  memory  with  what  you  have  said. 
i       You  say  you  have  been  living  in  Fayetteville 
;  fo|  fifteen  or  sixteen  years  ?    Yet ,  tir.    That  you 
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were  there  on  the  day  Archy  Beebee  was  killed, 
iind  in  the  second  story  of  Ichabod  B.  Davis' 
store,  and  packing  furs  V  Yee,  sir.  Did  you  say 
tliere  were  two  windows  iu  the  room  you  were  in; 
i;  it 41  large  room?  Moi-e  thaa  two;  it  is  a  room 
of  20  by  ao  feet.  You  spoke  of  windows  to  the 
north  and  west,  do  you  mean  one  on  the  north 
Iront  and  the  otherou  the  westfrontot  the  house? 
Yes,  sir.  These  window.s  were  up  ?  Yes,  sir. 
Was  it  a  cold  day  or  not?  I  don't  remember. 
You  went  to  the  markit  house  while  Beebee  was 
Tip  stairs  ?  Yes,  sir.  For  the  purpose  of  heariue; 
the  trial?  Yes,  sir.  And  when  yoa  found  you 
couldn't  be  admitted  you  returned  home  ?  Yes, 
sir.  When  you  passed  over  to  the  market  house 
thai  time  how  many  persons  constituted  the 
crowd  do  you  suppose;  I  mean  takiug  tl:o  e  on 
the  inside  and  outside  on  the  east  end  ?  I  noticed 
very  little  about  it,  str.  But  we  want  your  btfst 
estimate?  Well,  about  probably  twenty-tive  or 
thirty.  Inside  and  out?  Yes.  Were  the  greater 
portion  underneath  the  market  house  or  outside  ? 
About  an  equal  division.  Did  you  see.8.uy  one  in 
tlie  crowd  that  you  recognized  ?  1  don't  know 
that  I  can  recollect  any  one  particularly.  Have 
you  endeavored  to  refresh  j'our  memory  ?  Not 
lauch.  Well,  you  try  and  reniembtr?  I  don't 
think  I  can.  Neither  when  you  passed  going 
through  the  market  nor  when  you  passed  coming 
back ;  you  went  inside,  I  suppose  ?  No,  I  did  not. 
Did  not  you  go  to  the  arch?  No,  I  didn't  go 
to  that  side  at  all.  Where  did  you  go? 
Well,  the  arch  is  on  the  end ;  it  was  to  the 
side  I  went.  You  went  on  the  south  of  the 
market  house;  then  you  didn't  go  inside? 
No,  sir.  You  didn't  pass  through  the  crowd  at 
sU  then  ?  No,  sir,  I  saw  they  wouldn't  let  any 
liody  up  and  I  went  back  to  my  business.  How 
long  after  you  got  back  was  your  attention  called 
by  the  noise?  I  don't  know:exactly.  You  must 
estimate  whenever  you  can't  speak  positively  ? 
It  was  probably  three  quarters  of  an  hour,  more  or 
less.  After  you  returned?  Yes,  sir.  You  went 
to  the  market  house  shortly  after  Archj'  was  car- 
riage there?  Yes,  sir.  And  three-quarters  of  an 
hour  after  you  returned  from  there  the  killing  oc- 
curred ?  Yes,  that  was  about  it.  Were  both  win- 
dows open?  Yes,  sir.  What  was  the  noise  ? 
AVell,  loud  talking,  aud-so-forth.  Did  you  hear 
any  such  cry  as  "kill  him,"  "  shoot  him,"  or  any 
thing  of  that  kind  ?  I  don't  know  that  I  did— I 
dont  think  I  did.  There  was  some  noise  howev- 
er that  attracted  your  attention  ?  Yes,  sir,  the 
first  thing  that  attracted  my  attention  was  the 
ladies  going  to  the  carriage.  How  far  was  the 
point  where  you  were  working,  from  these  two 
windows?  About  six  or  eight  feet  probably. 
Your  attention  was  tirst  attracted  by  Mrs.  and 
Miss  Masscy  going  to  the  carriage?  Yes,  sir. 
Was  there  any  noise  particularly  at  that  time  ? 
No,  not  much.  Can  you  remember  what  attract- 
tcd  yonr  attention  ?  No,  sir,  I  don't  know,  but 
when  tlicy  went  off  I  went  back  counting  my 
furs.  Did  you  go  up  to  the  window  when  they 
■went  into  the  carriage?  I  think  so.  To  the 
north  window  or  the  west  ?  To  the  north.  You 
could  see  any  body  go  to  the  carriage  then  ?  Yes 
i-ir.  Do  you  remember  who  it  was  that  went  ?  I 
was  not  paying  particular  attention — I  don't  re- 
member over  half  a  dozen  perhaps.  Well  sir,  who 
were  they?  There  was  Mr.  Bond  and  Mr.  Tay- 
lor. Any  body  else  ?  Yes,  Mr.  Cashwell,  and 
perhaps  Mr.  Tom  Powers.  They  went  to  the 
carriage?  Yes,  sir.  Did  you  see  Robert  Mitch- 
ell ?  I  think  I  did.  Did'you  say  you  saw  Tom 
Powers  ?  I  think  so.  Did  you  si'c  Tolar  go  to 
the  carriage?  I  did  not,  sir,  that  I  recollect. 
Did  you  sec  anything  of  John  MauHshy  at  or  ' 
ueartbe  caniage/  1  tliiuk  I  did.  You  kuJw  him 


don't  you  ?  Very  well,  sir.  Yon  have  mention- 
ed all  the  persons  you  recollect  seeing  go  to  the 
carriage.  I  think  1  Lave  sir.  When  the  carriage 
drove  off  you  went  back  to  your  work  and  some 
few  moments  elapsed  before  you  heard  the  noise. 
Yes,  sir.  Did  you  go  back  to  the  window  ?  I 
don't  think  I  went  to  the  window  at  all  sir.  Did 
yoii  look  from  the  point  where  you  were  at  work  ? 
Yes,  I  think  so,  some  five  or  six  feet  from  the 
window.  Was  it  the  west  window  you  were  look- 
ing out  from  ?  Yes,  sir.  And  when  you  saw 
Arch}-  recovering  from  his  fall  you  were  looking 
out  the  west  window  also,  were  you?  Yes,  sir. 
Did  the  stairs  pass  right  along  by  the  window? 
No,  sir,  back  of  the  window  rather.  In  passing 
down  stairs,  did  you  pass  the  Avindow  on  your 
right  or  left?  The  head  of  tiie  stairs  is  some  six 
or  eight  leet  fmm  the  window  probably.  You  can 
get  to  that  window  without  going  on  the  stairs? 
Yes,  sir,  the  stairs  rather  run  down  under  the 
window.  Is  there  any  rail  at  the  head  of  the 
stairs?  Idom't  think  so.  You  were  standing 
some  four  or  five  feet  from  that  window,  at  any 
rate  ?  Yes,  sir,  I  think  so.  You  saw  Archy  in 
the  act  of  recovering  apparently  from  a  fall  ? 
That's  what  he  appeared  to  be  doing.  Did  you 
hear  any  exclamations  in  the  crowd  then?  I 
don't  recollect  that  I  did.  Never  before  the 
pistol  shot  ?  Only  what  he  said  himself.  What 
was  that  ?  He  said  "  don't  kill  me,"  or  "let  mc 
go,"  or  something  like  that.  You  didn't  hear 
any  one  say  "shoot  the  damn  son  of  a  bitch?" 
No,  I  don't  think  I  did.  Did  you  see  any  police, 
there?  I  saw  Mr.  Faircloth  and  Mr.  McGuire. 
Did  you  see  Wemyss?  Yes,  sir.  Did  you  see 
them  have  any  clubs  ?  Mr.  Faircloth  had.  Did 
you  see  him  use  it  ?  Yes,  sir.  Were  they  facing 
the  crowd  ?  No,  sir,  I  think  he  rather  stood 
with  his  back  to  the  crowd — his  side  was  towards 
the  market,  I  think.  His  back  was  towards  the 
north,  then?  Yes,  rather  so.  Did  they  seem  to 
be  resisting  the  crowd?  Well,  they  appeared  to 
be  trying  to  keep  between  the  crowd  and  the 
prisoner.  That  was  the  impression  you  got  from 
that  view  ?  Yes,  sir.  Did  you  see  any  one  ma- 
king any  assault  on  the  prisoner  before  he  was 
shot  ?  I  did  not.  Did  you  see  no  weapon  at  all? 
No,  sir,  I  don't  think  1  saw  any  weapon  at  all, 
except  the  pistol.  You  say  it  seemed  to  be  two 
and  a  half  feet  to  the  left  and  rear  of  him?  I 
should  think  a  little  to  the  left  and  rear,  as  near- 
ly as  I  can  recollect.  You  say  you  didn't  see  the 
hand  that  held  the  pistol?  No,  sir.  Nor  you 
didn't  see  the  man  to  whom  the  hand  belonged  ? 
No,  sir,  I  think  there  was  some  obstruction  to 
the  view  at  the  time.  Did  you  see  Captain  Tolar 
at  that  moment?  No,  sir.  Had  you  seen  him 
by  that  time,  that  day?  No,  sir.  When  the  pis- 
tol fired  and  the  negro  fell,  did  you  see  what  be- 
came of  the  pistol  ?  No,  sir.  Then  you  went 
down  stairs,  didn't  you  ?  Yes,  sir.  You  saw 
Davis  standing  on  the  pavement  ?  He  was  on 
the  causeway,  between  the  pavement  and  the 
market  house,  about  six  teet,  as  nearly  as  1  can 
recollect  from  the  corner  of  the  pavement  at  his 
store.  At  what  did  you  estimate  the  distance  be- 
tween the  corner  of  the  pavement  at  Davis'  store, 
and  the  corner  of  the  pavement  at  the  market 
house  ?  I  think  about  thirty  or  forty  feet.  You 
think  he  had  passed  overfiveor  six  feet  of  that  dis- 
tance ?  Well,  the  distance  between  the  store — .  I 
am  not  talking  about  the  distance  batween  the 
store,  but  about  the  distance  between  the  two 
pavements  ?  Oh  yes ;  about  five  or  six  feet  from 
the  corner  ot  his  pavement.  Was  his  face  towards 
the  crowd  ?  I  could  not  say  as  to  that,  he  was 
talking  to  someone  at  the  time.  Do  yo\i  know 
who  with  ?  1  do  not.  Do  you  think  he  was  stan- 
ding then;  as  you  passed  back?    I  think  be  ^ao. 
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You  went  into  the  crowd,  did  you  not?  No, air, 
but  within  a  few  feet  of  where  Archy  was  lying. 
Did  not  you  go  into  tlic  crowd  at  all  V  No,  sir. 
Did  you  notice  any  body  in  the  crowd  tliat  you 
knew  at  tliat  time?  Well,  I  merely  went  to  eee 
if  he  was  Phot,  and  didn't  stop  more  than  n  few 
minutes  and  can't  tell.  Did  you  see  Wemyss,  or 
Sheriff  Hardie  Uicre,  or  Fairclotli,  Maguire  or 
Bond  ?  Yes,  they  were  close  by  the  boy  who  was 
Kliot.  Did  you  nee  any  body  tliat  was  not  an  of- 
ticer?  Weil  I  presume  I  saw  pci-sons  there  but  I 
cannot  recollect  now  any  that  I  knew  beside 
these  I  have  mentioned.  Did  you  see  Tolar  there  V 
1  saw  him  and  some  others  back  under  the  mar- 
ket, llow  long  did  you  stay  there  V  A  few  min- 
utes. I/  couldn't  say  exactly — don't  think  it 
exceeded  two.  You  just  went  to  the  edge 
of  the  pavement  looked  and  came  backV 
Yes,  sir,  and  I  went  towards  the  arch  at  the 
end  of  the  market  house.  Towards  the  edge 
of  the  easteru  arch  ?  Yes,  sir.  Did  you  get  op- 
posite that?  I  did,  sir.  And  when  you  got  op- 
posite that  you  saw  Captain  Tolar  y  Yes,  sir. 
vVherc  was  he  standing?  About  ten  feel  from 
the  end  underneath  the  market  house.  Was  he 
facing  you  ?  I  could  not  say,  he  vvas  talking  to 
Bonic  one  at  the  time.  Do  you  know  to  whom  V 
No,  sir.  Did  you  notice  anything  peculiar  in  his 
appearance  at  the  lime  y  No,  sir.  Did  you  see 
any  weapons  at  all,  or  anj'  marks  of  weapons '?  i 
did  not,  sir.  Had  he  a  shawl  or  anything  of  that 
sort  on  y  I  think  he  had  one  on,  sir?  llow  did 
he  have  it  V  I  think  thrown  over  his  shoulder, 
or  over  his  arm.  During  that  same  time  did  you 
see  Sam  Phillips?  About  the  same  time.  sir. 
Where  was  he?  Outside  the  market  house  and 
ten  or  twelve  feet  from  where  the  prisoner  was 
shot.  Was  be  on  or  off  the  pavement?  Off  at 
the  time.  In  which  direction,  down  Peison 
street?  Yes,  sir.  About  east  from  where  the 
negro  fell  ?  Well,  it  was  in  an  easterly  direction 
from  the  market;  I  think  he  stood  between  the 
boy  that  was  shot  and  the  middle  of  the  street 
rather, — I  think  some  ten  or  twelve  feet  proba- 
bly from  Beebee.  Did  you  see  him  have  any 
■weapon,  sir  ?  I  did  not,  sir.  What  was  he  do- 
ing? He  was  standing  there  talking  to  some 
person,  fhen  you  turned  and  went  back  ?  Yes, 
sir.  Wlien  you  passed,  or  went  into  the  crowd, 
did  you  hear  any  one  say  .  who  had  shot  the  pis- 
tol ?  Heard  some  inquiry.  Did  you  hear  any 
answer?  Yes,  sir.  Who  was  the  person  named 
as  having  shot  the  man  ?  Capt.  Tolar.  How 
many  times  do  you  hear  that?  I  don't  know  that 
I  heard  it  more  than  once.  Did  you  know  the 
voice  of  the  person  ?  Y'es,  sir.  Who  was  he  ? 
He  goes  by  tlie  name  of  Beckton.  A  negro  man? 
Yes,  sir.  Are  you  sure  about  wliat  you  say  about 
that  ?  I'es,  sir.  Was  the  voice  near  enough  to 
you  to  be  heard  ?  Y'es,  sir.  How  far  were  you 
from  him  ?  About  five  or  six  feet.  Was  he  talk- 
ing as  loud  as  I  am  now?  I  think  so.  You  say 
Tolar,  when  you  saw  him,  was  about  twenty  or 
thirty  feet  from  the  place  where  you  heard  the 
man  state  that  it  was  Tolar  who  shot  him  ?  1 
should  think  that  was  about  the  distance,  sir. 
Then  you  turned  and  went  back  up  stairs, 
and  that  is  all  you  know  of  it  ?  Yes, 
sir.  Have  you  any  reason  for  knowing, 
sir,  either  from  information  or  from  your  own 
knowledge,  of  any  combination  or  agreement  or 
understanding  between  any  parties  to  take  the 
man  out  of  the  hands  of  the  authorities  ?  1  never 
knew  of  any  thing  of  the  kind  sir.  Did  you  ever 
see  Capt  Tolar  wear  a  pistol?  I  don't  know 
that  I  could  say  I  ever  did.  Do  you  know  wheth- 
er he  owns  a  pistol  ?  I  do  not  sir.  Yon  area 
MaBon  sir,  are  you  not  :'  No,  sir.  You  arc  not 
a  Mason  r     No!  sir. 


Re-dlrcct  examination  by  CouhbcI  for  accused  : 

Mr  Dcnimingl  understand  you  to  say  that  when 
you  came  down  stairs  yon  found  Mr.  Davisastej} 
or  two  otf  from  the  pavement?  Yes,  sir,  about 
six  feet  I  think.  And  when  you  returned  you 
think  he  was  about  the  same  ])lace?  Yes, "sir. 
He  was  just  at  the  corner  of  his  pavement  ?  Y'cs, 
some  few  feet  beyond.  You  say  that  after  the 
man  was  shot  you  heard  a  colored  man  named 
Becton  say  who  shot  him  — how  long  after  the 
man  was  shot  did  you  hear  Beckton  say  that  ?  I 
don't  think  it  exceeded  a  minute,  or  a  few  min- 
utes at  most.  You  say  that  at  that  time  Captaitj 
Tolar  was  thirty  feet  off  from  Beckton?  Yes,  I 
should  think  at  least  twenty  oi-  thirty  feet.  Could 
Tolar  from  where  he  was,  hear  Bcckton's  reply 
to  the  qnestion  asked  him,  in  the  tone  of  voice 
in  which  it  M-as  spoken  ? 

Counsel  for  prosecution  : 

I  object  to  that.  He  can  state  the  tone  of  the 
voice,  and  the  position  of  the  parlies,  as  well  as 
the  amount  of  noise  created  by  the  buzzing  and 
movements  of  the  crowd,  and  it  then  remains  for 
the  Court  to  determine  whether  I'olar  heard  Beck- 
ton's  declaration  or  not. 

Counsel  for  accused : 

We  ask  the  Counsel  for  the  prosecution  as  to 
whether  he  does  not  consider  the  testimony,  as 
to  what  Beckton  said,  hearsay  evidence — unless 
it  has  first  been  shown  that  Beckton  was  in  the 
presence  of  Captain  Tolar  at  the  time  the  remark 
was  made.  It  is  the  duty  of  any  I'arty  who  offers 
a  declaration  as  against  parties  who  are  accused, 
to  prove  that  the  person  making  the  declaration 
was  in  the  presence  of  the  party  against  whom 
the  declaration  is  offered  as  evidence. 

Counsel  for  prosecution  . 

A  declaration  of  a  third  party  made  in  the  de- 
fendent's  presence  can  be  heard  in  evidence 
against  even  a  drunken  man  ;  it  is  for  the  Court 
and  jury  to  determine  whether  he  was  in  a  con- 
dition to  hear  the  remarks  and  did  not  contradict 
them. 

Counsel  for  accused : 

May  it  please  the  Court — The  remark  made  by 
another  is  not  admissible  in  evidence  as  againsta 
prisoner  unless  it  is  shown  that  the  remark  was 
made  in  the  presence  of  the  accused  and  not  con- 
tradicted by  him.  We  liave  not  sought  to  exclude 
any  testimony  calculated  to  elucidate  the  ques- 
tions at  issue  by  any  such  objections  as  those  of- 
fered by  the  Couusel  for  the  prosecution.  We 
might  have  objected  to  the  declarations  of  Beck- 
ton at  the  time  they  were  called  for  by  the  Coun- 
sel for  the  prosecution.  We  didn't  think  proper 
to  do  so,  and  we  now  desire  to  show  that  they 
are  inadmissible  as  testimony  by  proving  that  the 
remark  by  Becton  in  the  presence  of  the  witness 
was  not  made  in  the  presence  of  Capt.  Tolar. 

Counsel  for  the  prosecution  : 

1  am  stricken  with  amazement  to  hear  the  gen- 
tleman take  such  a  position.  The  fact  that  Tolar 
is  shown  to  have  been  in  the  presence  of  Beckton 
at  the  time  his  declaration  was  made  '\s  prima  fa- 
cia evidence  that  Tolar  heard  his  remarks,  and 
there  can  be  no  possible  objectiou  to  introducing 
the  declaration.  If  it  was  a  case  before  a  civil 
Court  the  judge  would  admit  the  testimony  and 
leave  it  to  the  jury  to  say  whether  the  party  accused 
had  heard  the  remark  or  not.  The  fact  is  plain, 
that  Tolar  was  there, — and  it  is  possible  he  might 
have  heard  it — ^just  as  in  the  case  of  a  drunken 
man,  to  which  reference  has  been  made.  We  do 
not  know  whether  he  Tolar  heard  it  or  not.  We 
have  a  very  decided  opinion  on  that  point,  and  we 
presume  the  Court  has  a  shrewd  suspicion  chat  lie 
did;  this  opinion  is  derive  not  only  from  that 
which  this  witness  deposes  to,  but  from  the  evi- 
dence of  several  nth'-r.-^.       But  that  this  evidence 
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should  be  objected  to,  on  the  Ki'ound  that  there  is 
any  thinj;  intli.i  least  irregularlii  its  introduction, 
would  have  strick  en  i.ne  with  amazement,  if  it 
were  notthat  I  am  learning  dail}',  how  farlhe  zoal 
of  the  Counsel  will  carry  tbcni.  The  remark  ot 
Beckton  has  already  been  brought  out  in  evidence, 
and  if  there  was  any  objection  it  should  have 
been  oflercd  at  the  proper  time.  If  I  did  wrong, 
the  time  to  complain  of  it  was  when  this 
remark  of  Beckton's  was  first  called  for 
but  the  Counsel  proposes  now  to  ask  the  opinion 
of  this  witness  as  to  whether  Tolar  heard  it  or  not. 
They  can  ask  where  Tolar  was  standing,  where 
Beckton  was  standing,  and  in  what  position  the 
witness  was.  They  can  ask  with  regard  to  the  tone 
of  voice  in  which  this  remai'k  was  made,  and  with 
regard  to  the  hum  caused  by  the  talking  and 
movement  of  the  crowd,  and  then  it  is  for  the 
Court  to  say  whetlier  the  remark  was  made  in  the 
presence  of  Tolar  or  not ; — whetlier  he  heard  it  or 
not. 

Counsel  for  the  accused: 

The  difference  between  the  Counsel  for  the 
prosecution  and  the  Counsel  for  the  defence  is 
not  a  ditterenee  in  a  matter  ot  law,  but  as  to  a 
matter  of  fact.  The  whole  thing  rests  upon  the 
construction  to  be  placed  upon  the  word  "pres- 
ence." 

Now  may  it  please  the  Court  it  is  proved  by 
this  witness  that  Captain  Tolar  was  six  or  eight 
leet  inside  and  under  the  market  house,  and 
thirty  feet  distant  from  Beckton.  That  there  was 
a  large  erow-d  between  Beckton  and  Tolar,and  that 
the  remark  by  Beckton,  as  to  who  shot  the  man, 
was  made  in  an  ordinary  tone  of  voice.  We 
think  therefore  that  it  cannot  be  lairly  contended 
that  Beckton  was  in  the  presence  of  Tolar  at  the 
time  he  made  the  remark,  and  Tolar  is  in  no 
sense  bound  by  it.  To  illustrate,  it  could  not 
be  said  that  I  am  in  the  presence  of  a  man  who  is 
talking  in  an  ordinary  tone,  to  anotherman  in  the 
passage  outside  this  hall.  It  seems  to  us  a  very 
strange  construction  of  the  word  presence.  We 
think  that  Captain  Tolar  was  not  in  the  presence, 
actual  or  constructive,  of  Beckton  wlien  the  re- 
mark was  made,  which  is  now  offered  in  evidence 
against  him. 

Counsel  for  the  prosccntion  : 

I  would  like  to  know  what  practical  question 
is  before  the  Court.  Does  the  Counsel  move  to 
strike  out  that  question. 

Counsel  for  the  accused  : 

We  say  we  have  a  right  to  examine  this  witness 
as  to  his  opinion  upon  the  point  whether  Captain 
Tolar  could — taking  into  consideration  all  the 
circumstances— have  heard  the  remark  made  by 
Beckton. 

Counsel  for  the  prosecution : 

And  I  say,  No. 

Counsel  i'or  the  accused: 

Well,  since  the  question  is  objected  to,  we'll 
•withdraw  it  and  put  it  in  another  form. 

Judge  Advocate : 

Do  you  withdraw  tiie  question  ? 

Counsel  for  the  accused: 

Yes,  sir. 

Re-direct  examination  resumed : 

Mr.  Demming,  you  say  at  the  time  this  remark 
was  made  by  Beckton,  Tolar  was  standing  about 
thirty  or  forty  feet  oft?  Yes,  sir,  I  should  judge 
so.  And  ten  feet  under  the  market  house?  Six 
or  eight  feet  I  think,  somewhere  along  there. 
And  Beckton  was  standinsr  out  in  the  open  air  ? 
Yes,  sir,  in  the  street.  Was  he  standing  due 
east  from  tlie  center  of  the  arch  ?  Pretty  much 
east  from  the  arch.  Were  there  any  persons  be- 
tween Beckton  and  Tolar  V  Yes,  sir.  How  many  ? 
Well,  I  dont  know.      Were  there  a  good  many? 


Yes,  there  was  a  crowd.  Was  it  quiet  or  talking? 
They  were  talking  sir,  more  or  less  excited  I  sup- 
pose. Was  that  crowd  speaking  in  a  loud  tone 
of  voice?  Well,  they  were  talking  in  rather  an 
unnatural  tone  of  voice.  I  understand  you  to 
gay  that  Becton  made  that  remark  in  an  ordinary 
tone  of  voice?  Yes,  sir,  the  man  that  asked  him 
stood  near  him.  Was  the  crowd  between  Beckton 
and  Tolar  talking  louder  than  Beckton  ?  Sir? 
The  question  I  asked,  is,  was  the  conversation 
which  was  going  on  in  the  crowd,  which  was  be- 
tween Beckton  and  Tolar,  as  loud,  or  louder,  than 
the  tone  of  voice  in  which  Beckton  said  Tolar 
had  done  it?  I  should  think  there  was  very  lit- 
tle difference.  Very  little  ditference  between  the 
way  the  crowd  was  talking  and  the  wa}'  Beckton 
was  ?  Yes,  sir,  I  should  think  very  little.  How 
lar  did  the  crowd  extend  from  the  market  hou.se  at 
thit  time,  taking  a  direct  line  from  where  Tolar 
was  standing?  Partly  on  the  pavement  and  part- 
ly oft'.  That  noise  and  that  talkihg  in  tiie  crowd 
between  Beckton  and  Tolar,  did  it  seem  to  be 
general  talking  or  was  it  contined  to  certain  por- 
tions of  the  crowd  ?  It  seemed  to  be  a  general 
talking  all  around.  And  in  as  loud  a  tone  of 
voice  as  Beckton  ?  I  shouldn't  think  there  would 
be  much  difterence.  I  believe  you  said,  sir,  you 
saw  nobody  with  a  weapon  ?  I  don't  recollect 
seeing  anybody  withoue.  Mr.  iteming,  you  have 
said  something  about  seeing  Phillips,  did  you 
see  him  in  the  crowd  at  tlie  time  the  man  was 
shot,  or  after  ?    It  was  after  the   man  was  shot. 

Questions  by  the  Commission  : 

How  far  were  you  from  Beckton  at  the  time 
Beckton  made  this  remark  ?  Well,  sir,  I  shonkl 
suppose,  perhaps  in  the  neighborhood  of  five  or 
six  feet.  Where  were  you  standing?  I  was  pass- 
ing him  at  the  time.  At  what  point  from  the 
market  house?  Towards  Davis'  shop.  Were 
you  between  him  and  the  market  house,  or  be- 
tween him  and  Davis'  comer.  Between  him  and 
the  market  house,  I  think  as  nearly  as  I  can  now 
recollect. 

Judge  Advocate : 

That  will  do  Mr.  Deming. 

The  Counsel  for  accused,  on  being  asked  who 
the  next  witness  was,  said: — I  shall  have  to  an- 
nounce to  the  Court  that  we  are  not  ready  just 
now  to  examine  anj'  other  witness.  We  have 
two  witnesses  here  who  came,  I  suppose,  this 
morning,  and  I  have  never  had  any  conversation 
with  them  at  all;  in  fact  I  didn't  see  them  until 
I  passed  up  to  the  Court  this  morning  at  11 
o'clock. 

Judge  Advocate : 

I  wish  to  enter  my  protest  against  this  contin- 
ual delay  on  the  part  of  the  Counsel  lor  the  de- 
fence. 

The  Commission : 

At  what  time  did  they  arrive  ?  Were  they  here 
last  night? 

Counsel  for  defence : 

No,  sir,  they  got  here  this  morDing  at  nine  o'- 
clock ;  I  would  like  to  say,  by  way  ot  setting  the 
Counsel  for  the  prosecution  right,  that  we  are  not 
aware  of  having  delayed  the  Court  in  the  defence 
at  all. 

Judge  Advocate: 

Whether  on  the  part  of  the  Counsel  or  the  wit- 
nesses the  delay  has  been  on  the  part  of  the  de- 
fence. 

Counsel  for  defence: 

The  witnesses  who  were  examined  yesterday 
were  summoned  on  Saturday  evening.  It  is  cer- 
tainly not  our  fault;  we  can't  bring  witnesses 
here;  and  I  think  every  day  that  witnesses  have 
come  here,  we  have  examined  either  upon  the 
dav  thev  have  come,  or  certainly  the  next  day 
after. 
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Judge  Advocate : 

The  dilliculty  is,  may  it  please  the  Court,  that 
Bonie  four  or  live  witucsses  arci  summoned  to  be 
here  to-morrow,  and  we  sljiill  have  a  congrega- 
tion of  witnesses  liere  wailing  to  bi;  examined. 
There  are  three  liere  now,  and  yet  tliey  are  not 
prepared  to  go  on  with  the  examination  of  them. 
To-morrow  there  will  be  live  more,  or  ouglit  to 
be;  they  have  been  summoned  a  long  timesince — 
as  long  ago  as  last  Thursday  or  Friday,  and  some 
of  them  should  liave  been  here  before  now. 

Counsel  for  aceiised  : 

Well,  sir,  wheu  the  witnesses  come,  just  As 
ftoon  as  I  have  an  opportunity  of  talking  to  theni 
I  will  put  tliem  ou  the  stand  until  the  Court 
■wishes  to  stop.  I  do  not  desire,  and  I  do  not  in- 
tend, to  be  put  in  the  wrong  about  this  matter. 
I  have  never  had  here  yet,  since  this  defence  has 
commenced,  over  three  or  lour  witnesses  at  a 
time;  wlicreas  the  prosecution  had  these  bench- 
es almost  full  of  witnesses,  as  mauy  as  ten  or  a 
dozen  at  a  time. 

Judge  Advocate : 

I  must  beg  leave  to  correct  the  Counsel ;  he 
lias  had  as  many  as  seven,  at  any  rate,  manj'  ol 
■whom  remained  here  several  ■weeks. 

Counsel  for  defence: 

Since  the  delence  commenced? 

Judge  Advocate: 

We  are  not  talking  about  "  since  the  defence 
commenced  "  sir. 

Counsel  for  defense : 

That  is  what  I  said  sir. 

Judge  Advocate : 

I  didn't  so  understand  it,  sir.  It  is  for  the  Court 
to  say  whether  any  more  witnesses  shall  be  ex- 
amined to-day. 

The  defence  not  being  ready  to  examine  the 
■witnesses  who  were  present,  the  Commission 
concluded  to  adjourn,  and, 

On  motion,  at  1:45  P.  M.  the  Commission  was 
adjourned  until  10,  o'clock  to  morrow,  2'Jth  inst. 


Raleigh,  N.  C,  Aug.  29, 1807,  10  A.  M. 

Th(i  Commission  met  pursuaut  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all    the  accused  and   their  Counsel. 

The  reading  of  the  testimony  taken  yesterday 
was  waived,  there  being  no  ol3Jection  thereto. 

Yesterday's    proceedings   were  then  read. 

On  motion  that  part  of  the  record  having  refer- 
ence to  the  hour  of  adjournment,  was  stricken 
out. 

Yesterday's  proceedings  were  then  approved. 

William  J.  McPhail,  a  witness  for  the  de- 
fence having  been  first  duly  sworn,  testitied  as 
follows : 

Examination  by  the  Counsel  for  the  accused  : 

What  is  your  name?  William  J.  McPhail. 
Where  do  you  reside  'i  In  Cumberland  county, 
t«a  miles  east  of  Fayetteville.  What  is  your  oc- 
cupation? I  am  a  farmer,  sir.  Are  you  acquaint- 
ed with  John  Armstrong  ?  Yes,  sir.  How  long 
Lave  you  known  him  ?  I  have  known  him  from 
a  small  boy.  To  whom  did  he  formerly  belong  ? 
He  first  belonged  to  Jeanett  .'Armstrong,  from 
her  he  passed  to  F.  C.  Armstrong.  Is  Jeanett 
Armstrong  living  or  dead  ?  She  is  dead,  sir. 
Farquard  C.  Armstrong,  is  he  living?  He  is 
dead.  How  far  did  John  Armstrong  live  from 
you,  at  the  time  he  belonged  to  Farqiiard  ?  Three 
miles  when  he  belonged  to  Jeanett,  four  miles 
•when  he  belonged  to  Farquard.  Do  you  know 
the  general  character  of  John  Armstrong  for 
truth?  Yes,  sir.  What  is  that  character'^y  It 
ie  bad.  for  truth. 


Cross  examination  by  the  Counsel  lor  the  pros- 
ecution : 

Where  did  you  say  you  lived  Mr.  McPhail  ?  In 
Cumberland  county,  ten  miles  east  of  Fayette- 
ville. IIow  near  do  you  live  to  Duncan  J.  Mc- 
Alister?  Two  miles.  In  the  same  neighbor- 
hood? Yes,  sir.  Are  you  related  to  any  of  these, 
parties  on  trial?  No,  "sir.  Are  you  related  to 
any  of  the  witnesses  in  this  cause  ?  None  that  I 
know,  sir.  Are  you  related  to  anj'  of  the  parties 
who  have  been  arrested  for  this  ollenee?  No. 
sir.  You  have  no  interest  or  bias  whatever  in 
this  cause?  None  in  the  world,  sir.  Row  old  irt 
John  Armstrong  ?  Well,  sir,  1  could  not  ttll  ex- 
actly his  age,  I  think  he  is  some  thiity  years  old, 
or  more.  Nearer  forty  or  thirty  ?  I  suppose  .be- 
tween thirty  and  thirty-live,  I  think  I  am  some 
older,  and  I  am  thirty-eight.  How  long  have 
you  known  him  ?  Since  he  was  a  boy.  He  lived 
in  the  same  neighborhood  that  you  did  when  h« 
was  a  boy  ?  Yes,  sir.  How  long  has  his  charac- 
ter been  bad  for  truth?  Since  he  ■»vas  about 
grown,  sir.  He  established  his  character  before 
mauhood  ?  AVheu  he  was  about  a  man,  sir,  I  be- 
gan to  be  acquainted  with  his  character.  Who 
have  you  heard  speak  of  his  general  character? 
I  heard  Joel  Williams  speak  of  his  character. 
Does  he  live  in  that  neighborhood?  He  is  dead 
now;  he  did  live  in  that  neighborhood.  What 
did  he  say  about  him?  He  said  his  character  for 
truth  was  bad.  What  brought  it  up?  He  had  a 
wife  on  his  plantation,  and  he  Uaod  to  ppeak 
about  his  having  been  at  a  loss  to  know  how  to 
get  rid  of  John's  coming  to  his  plantation  ;  he 
said  he  was  bad  for  truth'and  honesty.  Did  he 
sa3'  any  thing  about  his  truth  as  well  as  his  hon- 
esty ?  Yes,  sir.  Well,  sir,  who  else  did  you  hear 
speak  of  ?  J.M.Williams.  Is  he  a  sou  of  Joel  ? 
Yes,  sir.  Lives  at  the  same  place?  Yes,  sir.  All 
these  statements  were  made  by  these  men  beforo 
this  man  Beebee  was  murdered?  Yes,  sir.  How 
long  ago  was  it  you  heard  J.  M.  Williams  speak 
of  him  ?  I  heard  him  speak  of  him  since  he  was 
tree  and  before.  What  did  he  say  of  him  before. 
Well,  sir,  he  said  he  was  a  bad  character,  and  he 
didn't  want  him  to  be  coming  to  his  plantation. 
Did  he  say  any  thing  about  his  truth  ?  Yes,  sir. 
How  did  his  truth  come  iu  question  ?  Well,  sir, 
it  was  in  connection  with  some  hogs  that  were 
stoleu  ou  his  plantation.  Did  he  say  Armstrong 
had  stolen  them  ?  He  spoke  of  John  having  said 
something  in  regard  to  them  and  he  did  not  know 
■whether  ft  was  "so  or  not;  lie  didn't  have  any 
confldeuce  in  him.  John  Aimstrong  had  said 
something  about  this  matter?  Yes,  sir.  Did  he 
give  iu  his  testimony?  N<),  sir,  there  was  no 
trial.  Is  that  the  only  time  you  heard  him  speak 
of  him  before  he  was  free  ?  Yes,  sir,  I  don't  think  I 
ever  heard  him  speak  of  his  truth  since  he  was  free. 
Who  else  have  you  heard  speak  of  him  for  trnth  ? 
I  have  heard  William  B.  McAlistcr.  Who  else  ? 
John  Holmes.  Do  these  men  all  live  in  the 
neighborhood  that  John  did?  Yes,  sir.  Any 
one  else?  Louis  Williams,  a  freedmau,  Frank 
Williams  a  freedman,  and  Jacob  Avery,  a  frced- 
man.  When  ^^vas  that?  Iu  the  spring  of  '66  1 
think.  Do  you  remember  any  others  ?  Yes,  sir. 
Daniel  B.  Murphy ;  Sam  AUeu,  a  freedman  of 
color.  Wheu  was  that  sir?  Some  time  in  the 
spring  of  ISGfi,  I  think.  Did  he  speak  of  his 
truth  ?  Yes,  sir.  How  did  his  truth  come  in 
question,  in  the  spring  of  1806 — did  Sam  Allen's 
ana  Frank  Williams'  and  Jacob  Avery's?  No,  sir, 
it  was  a  difFercut  matter.  How  was  it  with  Sam 
Allen,  what  was  the  matter  that  brought  up  his 
truth  ?  In  Murphy's  case,  about  a  mule.  Did  ho 
swear  in  that  case"?  Yes,  sir.  His  affidavit  was 
taken?  Yes,  sir,  taken  by  Major  Lawrence,  I 
was  present.     These    men    eaid  thpy  would  not 
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believe  him  ?  Sara  Allen  said  he  swore  to  what 
was  not  60.  Did  he  then  go  on  and  speak  of  his 
character''  Yes,  sir.  Was  Sam  Allen  a  witness 
in  the  case?  No,  sir.  Whose  mule  was  it  Mur- 
phy's? Yes,  sir,  the  mule  was  in  dispute  be- 
tween Murphy  and  Smith.  Was  it  in  cuuneetioii 
■with  this  matter  that  you  heard  Murphy  speak  of 
his  character?  Yes,  sir.  Between  Murphy  :md 
Smith  ?  Yes,  sir.  Do  you  recollect  any  others 
that  yon  liave  heard  speak  of  him?  No,  sir,  I 
thinii  tliat  that  is  the  most  I  have  heard  speak  of 
him.  You  know  nothing  whatever  iu  this  case? 
No,  sir.  You  were  not  in  Fayetteville  the  day  it 
took  place?  No,  sir.  When  were  you  summon- 
ed as  a  witness?  I  was  summoned  the  24th,  sir. 
Do  you  know  how  you  came  to  be  summoned? 
No,  sir.  You  had  nothing  to  do  with  procuring 
your  summons?    No,  sii-. 

Re-direct  examna*ion,  by  the  Counsel  for  the 
accused. 

Mr.  McPhail,  you  say  you  heard  one  of  these 
parties  speak  of  iiirr,,  the  remarks  being  brought 
out  by  some  trial,  wliich  occurred  between  John 
Armstrong,  and  D.  B.  Murphy,  about  a  mule? 
The  trial  wns  between  Smith  and  Murphy.  Did 
Armstrong  liave  any  interest  in  the .  matter ;  was 
lie  interested  in  the"  mule  ?  I  don't  think  he  was 
sir,  he  was  a  voluntary  witness.  You  say  his  affi- 
davit was  taken  before  Major  Lawrence?  Yes,  sir. 
Who  was  Major  Lawrence  ?  He  was  in  command 
of  the  Freedman's  Bureau  in  Fayetteville.  Itwas 
a  bureau  trial  ?  Yes,  sir.  In  "connection  with 
this  affidavit,  you  heard  these  freedmen  that  you 
have  mentioned,  speak  not  only  of  what  he  had 
sworn  to  in  that  conuection,  but  you  heard  them, 
speak  of  his  general  character  for  truth  ?  Yes, 
eir.  And  these  persons  that  you  have  named,  are 
ueighbors  of  Armstrong,  and  have  known  him 
long,  and  you  have  heard  them  call  his  cliaracter 
for  truth  in  question  often  and  they  all  said  it 
was  bad?  Yes,  sir.  I  will  ask  you  sir,  if  you 
liave  ever  heard  a  man  in  that  "neighborhood, 
speak  of  his  character  lor  truth,  and  say  it  was 
anything  else  but  bad  ?  No,  sir.  And  his  char- 
acter in  the  neighborhood  has  been  canvassed  a 
good  deal,  before  he  was  emancipated,  and  since 
he  was  emancipated?    Yes,  sir. 

A.  E.  McKay,  a  witness  for  the  defence,  hav- 
ing been  first  duly  sworn,  testiDcd  as  follows: 

Examined  by  the  Counsel  for  the  accused  : 

What  is  your  name  ?  Alexander  Erskine  Mc- 
Kay. Where  do  you  reside?  I  reside  within 
five  miles  ot  Fayetteville,  this  side.  In  the  coun- 
ty of  Cumberland?  Yes,  sir.  Are  you  acquain- 
ted with  John  Armstrong,  a  freedman  ?  I  am. 
How  long  have  you  known  him  ?  I  have  known 
him  since  1800,  About  what  is  his  age  ?  Well 
tir,  1  think  he  is  about  thirty  or  thirty  five,  to 
guess,  I  have  no  idea  except  from  his  looks.  Do 
you  know  to  whom  he  formerly  belonged  ?  I 
know  by  reputation  sir,  not  by  rights.  "  Do  you 
know  with  whom  he  formerly  lived?  Yes,  sir, 
he  was  a  divided  property,  as  I  understand — he 
was  left  by  the  grand  mother  of  Caulepon  Arm- 
etrong's  children  to  them.  How  far  did  you  live 
Jrom  him  ?  I  lived  about  two  miles  from  him — 
two  or  three.  Do  you  know  the  genera!  charac- 
ter of  John  Armstrong  for  truth  ?  I  do  sir. 
What  is  his  character  for  truth  ?    It  is  bad. 

Cross  examination,  by  the  Counsel  for  prose- 
cution. 

How  far  did  you  live  from  Fayetteville  ?  I  live 
now  about  five  miles  from  Fayetteville  sir,  per- 
haps. How  long  have  you  been  living  there?  I 
have  been  living  where  I  live  only  this  year.  Be- 
fore that,  where  did  you  live?  I  lived  about  a 
mile  higher  up,  nearer  to  where  we  were  speaking 
of  this  man  living.  What  is  your  occupation  r 
Farming.     How  far  was  the  place  that  John  Ann- 


strong  lived,  from  the  plantation  wheru  you  liv- 
ed, at  the  time  you  learned  his  general  character? 
I  was  living  then  within  two  miles  of  him,  farm- 
iuu;  in  a  mile  of  him — the  plantations  joined,  in 
ISOO-'OI.  What  do  you  mean  by  a  man's  general 
character?  I  would  make  it  what  the  neighbors 
generally  say  about  him.  That  is  correct  sir;  do 
you  mean  to  say  the  neighbors  of  John,  generally 
say  that  his  eha'-acter  is  bad  for  truth  ?  They  do. 
How  many  persons  have  you  heard  speak  of  it  ? 
I  could  not  tell.  Have  you  heard  many  ?  All 
that  I  have  ever  heard  speak  of  him.  You  may 
not  have  heard  but  one  ?  I  have  heard  dozens 
s^Kjak  of  him.  Did  they  speak  of  his  character  in 
other  respects  than  for  truth?  Yes,  sir,  for  hon- 
esty. Any  thing  else?  He  is  pretty  hard  to 
drink,  that  is  the  report.  He  is  a  drinking  man, 
aint  honest  and  lies  ?  That  is  the  report.  Any 
other  crime  laid  to  his  charge  ?  I  don't  recollect 
of  hearing  any. 

DiLLT  Stewart,  a  witness  for  the  defence, 
having  been  first  duly  sworn  testified  as  follows  : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name  ?  My  right  name  is  Delia, 
they  always  call  me  Dilly.  Dilly  what?  Dilly 
Stewart.  Where  do  you  live?  In  Fayetteville. 
Do  you  live  in  the  town  ?  I  live  in  the  edge  of 
the  town,  betweentlie  toll  bouse  and  town.  How 
long  have  you  been  living  in  and  about  Fayette- 
ville? About  thirty  years  I  reckon,  I  got  there 
the  year  after  the  big  fire.  Did  you  know  Arehy 
Beebee,  or  Archy  Warden?  Yes,  sir,  I  have 
known  him  ever  since  he  was  two  days  old,  he 
was  two  days  old  when  I  called  to  see  him 
and  his  mother.  Were  you  at  the  market 
house  in  Fayetteville  on  the  day  Archy  was 
killed  ?  Yes,  sir.  What  were  you  doing  at 
the  market  house,  why  did  you  go  ?  1  went  dar 
for  a  witness  in  the  case  of  that  girl.  You  went 
there  as  a  witness  in  the  case  of  Archy  and  Miss 
Massey  ?  Yes,  sir.  Did  you  go  up  stairs 
where  they  were  examining  him?  Yes,  sir. 
What  tin>e  did  you  come  down  stairs  before 
Archy  was  brought  down,  or  afterwards  ?  I 
come  down  before  Arehy  come  down.  How  long 
before  Archy  was  brought  down  ?  I  think  it  was 
about  a  quarter  of  an  hour.  When  you  came  down 
stairs  where  did  you  go  ?  I  stopped  at  Becky 
Ben's  table  where  she  keeps.  Inside  of  her  stall? 
Yes,  sir,  between  the  stove  and  the  bench.  Just 
tell  where  the  stove  is.  As  you  come  up  the 
steps  the  stove  is  on  the  right  hand  there.  What 
did  you  stop  at  the  stove  for  ?  To  warm  my  feet, 
it  was  pi-etty  cold.  You  saw  the  crowd  I  stippose 
under  the  market  house?  Yes,  sir.  You  stood 
there  until  after  Archy  was  brought  down?  Yes, 
sir.  Were  you  sitting  there  when  Archy  first  ap- 
peared on  the  steps?  When  he  come  down 
I  was  sitting  there.  Did  you  see  him  when  they 
first  brought  him  to  the  head  of  the  stairs,  the 
landing  of  the  stairs?  I  was  there  when  he  first 
started ;  as  he  come  down  the  man  that  kept  the 
door,  I  torget  his  name,  but  he  kept  the  door, 
and  when  lie  come  down  I  says  to  Morgan  let  us 
go  home,  because  it  was  cold.  Never  mind  what 
you  said,  you  stayed  there  until  he  was  brought 
down?  Yes,  sir.  Did  you  stay  there  until  he 
was  shot?  Yes,  sir.  Now  at  the  time  he  first 
made  his  appearance  upon  the  stair  steps,  did 
you  notice  anything  unusual  in  the  crowd?  No, 
sir,  there  was  nobody  on  the  steps  at  all,  but 
the  four  men,  one  was  Mr.  Wcmyss,  tother  was 
Sherifl'  Hardie,  and  I  don't  know  who  the  other 
two  men  was.  At  the  time  Archy  first  made  his 
appearance  at  the  landing  did  anybody  jump  on 
that  bench  which  runs  close  along  there  where 
you  were,  and  say  anything?  No,  sir,  it  was  all 
mighty  calm.  From  the  time  Archy  first  got  to 
the  landing  until  1ic  got  to  the  floor  of  the  mar- 
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ket  house,  did  any  one  jump  on  that  bench,  and 
make  use  o!  any  excliunation  ?  No,  sir.  Did 
anybody  jump  on  that  Ijuneh  and  say  "\vatcl\  out, 
boys,  lierc  lie  comcB"":'  No,  pir.  You  swear 
nothinji' of  that  sort  occurred  y  I  never  lioard  a 
thing  of  it.  Do  you  know  John  Maultsby  y  No, 
sir.  Do  you  know  Capt.  Tolar?  I  never  seed 
liim  in  niy  life  belorc  I  seed  liiin  yesterday.  Do 
you  know  Tom  Powers?  No,  sir.  Do  you  Icnow 
David  Watkins  ;  otherwise  called  Monk  ?  I  nev- 
er seed  tlie  Monk  before  I  seed  him  yesterday. 
Do  you  know  Ed  Powers?  No,  sir.  Do  you 
know  J.  G.  Leji^gett?  Yts,  sir,  I  know  him.  Did 
you  see  him  there  that  day  V  No,  sir,  I  disremem- 
ber  whetlier  I  seed  him  there  or  not.  Do  you 
know  Sam  llallV  No,  sir.  Do  you  know  Ralph 
Lutterloh?  I  know  his  father,  but  I  don't  know 
him.  Do  you  know  Henry  E.  Sykes,  tlu^  one- 
armed  man  ?  Yes,  sir,  I  knowed  him.  Did  you 
see  him  there  that  dav?  f  never  noticed.  Do 
you  know  Sam  Phillips?  Yes,  sir.  Did  you  see 
Sam  Phillips  there  that  day  ?  No,  sir,  I  never 
seed  him.  So  you  came  do  wu  and  took  your  seat 
there  by  that  stove  inside  of  Bceky  Ben's  stall  ? 
Yes,  sir.  Which  way  was  your  face  frontini?  as 
lie  eanie  down  the  steps  ?  My  face  was  towards 
the  stove  and  when  ho  jrot  to  the  back  post  and 
went  to  wheel  around,  there  was  two  small  white 
men  headed  him  up,  and  they  says  "hofd  him," 
and  I  says  "  dear  God,  is  Archy  having  the  assu- 
rance to  run,"  "I  would  not  run  to  save  my  life, 
1  would  have  stood  my  post  until  the  last  drop 
of  blood."  Kight  off  to  the  left  there  a  man  hol- 
lered "  kill  the  God  damned  son  of  a  bitch,  shoot 
him,"  and  the  pistol  went  oil  there,  and  all  of 
them  that  was  there  was  white,  I  didn't  sec  any 
colored  men  on  the  white  side.  Which  way  was 
your  face  at  the  time  Archy  came  down  ?  Right 
to  the  steps  as  he  come  down.  I  understood  you 
to  swear  that  nobody  jumped  upon  that 
bench?  Nobody  didn't  jump  iip  on  the  top 
of  the  bench.  There  was  no  such  expression 
used  as  "  watch  out,  boys,  here  he  comes"? 
If  there  was  I  never  heard  it.  Yon  never  heard 
everything  that  occurred  about  there  at  the 
time,  did  you?  It  was  all  mighty  calm,  I  didn't 
hear  anything  ;  it  was  most  like  a  funeral,  every 
thing  was  so  calm.  And  if  any  such  expression 
as  that  had  been  used  upon  that  bench,  you 
would  have  heard  it?  I  would  have  heard  it. 
That  is  all  you  know  about  this  matter?  Yes, 
sir.  How  long  did  you  stay  there,  alter  Archy 
was  shot?  I  reckon  I  didn't  stay  there  a  quarter. 
About  ten  minutes?  1  reckon  about  ten  min- 
utes. During  the  time  you  were  there  at  the 
market  house,  did  you  hear  anybody  cry  out  in 
the  crowd  who  had  shot  him  ?  "  No,  sir^  I  never 
heard  who  it  was  at  all,  until  after  I  got  over  the 
bridge.  You  need  not  tell  what  you  heard  after 
you  got  over  the  bridge  ?  I  never  heard  nobody 
say  who  shot,  not  how  he  come  to  be  shot.  Be- 
fore you  left  the  market  house,  did  you  hear  any- 
body say  they  knew  who  shot  him,  or  any  thing 
of  that  sort?.  No,  sir.  Can  you  hear  well?  Not 
exactly.  Can  you  hear  me?  Yes,  sir.  You  can 
hear  well  enough  to  hear  what  I  am  saying  ? 
Yes,  sir. 

Cross  examination,  by  the    Counsel  for  the 
prosecution . 

Aunt  Dilly,  you  came  down  stairs  about  fifteen 
minutes  before  Archy  came  down  ?  Yes,  sir. 
You  were  sitting  down  by  the  stove,  inside  of 
Becky  Ben's  stall  ?  Yes,  sir.  With  your  face  to- 
wards the  stove?  Yes,  sir.  Did  you  say  it  was 
a  cold  day?  Yes,  sir,  it  was  mighty  cold.  Was  ! 
there  any  wind?  The  wind  was  blowing  very 
much.  "While  you  were  sitting  there  warming, 
Archy  came  down?  Yes,  sir,  and  Mr.  Wcmyss  | 
and  the  sheriff,  and  I  don't  kuov,'  the  tothert>TO, 


men.  You  didn't  sec  anything  done  to  him,  as 
became  downstairs?  No,  sir.  Before  Archy 
started  down,  did  you  see  anybody  standing  on 
Becky  Ben's  bench  ?  No,  sir.  And  when  he 
came  down  the  first  thing  you,  heard  of  any  dis- 
turbance was  just  a.i  he  was  turning  out  of  the 
arch  ?  Yes,  sir,  I  heard  some  one  say  "hold 
him,  hold  him,  hold  him."  Was  that  said  sever- 
al times?  Yes,  sir,  I  saw  two  men  seem  to  be 
heading  him  up,  arjd  I  says—.  Never  inind  what 
you  said?  I  thougTit  he  was  going  to  run,  and 
someone  said,  shoot  the  nigger,  (iod  damn  liim. 
When  you  sat  down  there,  which  one  of  your 
sides  Avas  turned  towards  the  point  where  this 
man  Archy  was — your  Ictt  side?  Yes,  sir. 
You  were  looking  over  your  left  shoulder  to  see 
what  was  going  on  ?  Yes,  sir.  Did  you  hear  the 
sherifl  tell  the  men  to  keep  oil?  No,  sir.  A 
good  manj'  times  some  one  said  hold  him  ?  Yes, 
sir.  You  say  you  don't  hear  very  well  ?  No,  sir. 
Have  you  always  been  a  little  deaf?  No,  sir,  I 
took  it  to  by  from  working  so  much  over  a  hot 
iron.  It  is  only  as  you  h4ve  grown  older  that 
you  have  grown  a  little  deaf?  Yts,  sir.  Now 
this  i)erson  that  cried  "shoot  him,"  how  long 
was  that  after  this  crowd  interrupted  him  in  pas- 
sing out  of  the  arch  ?  It  was  not  more  than  a 
minute  or  so.  You  didn't  see  who  fired  the  pis- 
tol? Xo,  sir,  there  was  so  many  there,  it  looked 
to  me  there  was  two  or  three  hundred.  Did  you 
see  any  body  with  any  pistol  there  that  day?  No, 
sir,  I  never  seed  a  knife,  nor  a  pistol.  You  saw 
no  weapon  at  all  ?    No,  sir. 

Wiley  Wuigut,  a  witness  for  the  defence, 
having  been  tirst  duly  sworn  testified  as  follows  : 

Examination  by  the  Counsel  for  the  prosecu- 
tion. 

What  is  your  name?  Wiley  Smith.  Do  you 
ever  pass  by  any  other  name  than  Wiley  Smith  ? 
Yes,  sir,  Wiley  Wright.  Where  do  you  live?  I 
live  at  Mr.  Wm.  B.w lights,  about  three  miles 
from  Fayctteville.  Where  does  Miss  Eliza  live. 
or  where  did  she  live  at  the  time  it  was  stated 
that  this  outrage  was  committed  on  her?  She 
lived  down  below  town.  Who  was  she  staying 
with?  With  Mr.  Wright.  Do  you  know  Archy 
Beebec  or  Archy  Warden  ?  Yes,  sir.  Were  you 
in  Fayctteville  on  the  day  he  was  killed?  les, 
sir.  Did  you  go  to  the  market  house  ?  Yes,  sir. 
Who  did  you  go  with  ?  I  went  with  the  ladies 
mother.  With  Miss  Massey?  Yes,  sir.  How 
did  you  go  with  her?  I  drove  her  in  the  carriage 
sir.  What  sort  of  a  carriage  was  that?  A  one 
horse  rockaway.  What  scat  were  you  on  ?  The 
front  seat  sir.  What  scat  did  she  occupy  ?  The 
backseat.  Was  there  any  division,  either  of  a 
curtain  or  any  thing  else  between  the  front  and 
backseats?  No,  sir.  How  far  was  it  from  the 
front  seat  upon  which  you  sat  to  the  back  seat  of 
the  carriage?  It  was  not  more  than  a  foot.  And 
an  open  space?  Yes,  sir.  Then  you  drove  Miss 
Masse3' ?  Yes,  sjr.  You  didn't  drive  Miss  Mas- 
sey, the  joung  lady  ?  No,  sli-,  I  didn't  drive  her 
to  the  market  house.  When  you  got  to  the  mar- 
ket hotisc  which  side  did  you  stop  the  carriage 
on  ?  On  the  east  side.  IIow  far  from  the  pave- 
ment? Well  sir,  about  ten  feet  I  reckon.  Did 
any  body  go  to  the  carriage  when  you  drove  up 
first?  No  person,  only  Mr.  Bond.  The  lowu 
constable?  Yes,  sir.  'What  did  he  do?  He 
taken  the  ladies  out.  Was  there  more  than  one 
lady  in  the  carriage  at  that  time  ?  No,  sir,  there 
was  not  but  the  one  lady  in  there,  the  mother  the 
one  I  drove.     How  did  the  young  lady  go  there? 

Mr.  Bond  he  drove  her  down  in  a  buggy,  and  he 
helped  her  out  of  the  buggy.  Mr.  Bond  took  the 
young  lady  down  out  of  his  buggy,  and  took  Mrs. 
Massey  out  of  your  carry  all,  and  went  off?  Yet, 
sir.    Where  di'^cl  he  go  ?"  Up  in  the  market  houti?. 
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Was  Archy  Beebee  up  stairs  at  that  time,  or  was 
]ie  brought  out  afterwards  ?  He  was  brought  out 
iifterwards.  Where  wi^rc  you  at  tlie  time^lic  was 
brought  down  ?  I  was  down  on  Dick  St.,  we 
went  there  lirst,  we  didn't  go  straight  to  themar- 
Jcet  house,  before  they  got  ready  lor  the  trial, 
when  they  got  ready  for  the  trial,  Mr.  Vaun 
came  after  nie  to  go  up  to  the  market 
liouse.  Let  me  understand  you;  you  drove 
up  there  first  before  Archy  Beebee  was 
<:arried  upstairs?  I  was  not  there,  I  never  seed 
him  yet;  I  don't  know  wliether  they  carried  him 
up  stairs  first  or  afterwards.  What  I  want  to  get 
at  is,  what  became  of  you  after  Mr.  Bond  helped 
the  ladies  out  of  the  carriage?  Then  I  got  out  of 
my  carriage  and  went  around  the  market  house. 
You  left  your  carriage  standing  there?  Yes,  sir. 
In  charge  of  any  body  ?  No,  sii-.  Whicli  side  of 
the  market  house  did  you  go?  I  went  on  the 
south  side.  Did  you  remain  there  until  the  ladies 
came  down  stairs?  No,  sir,  I  didn't  remain 
there  all  the  time,  I  walked  about  under  the  mar- 
ket house  and  around  the  market  house.  Passing 
through  the  crowd  that  was  there?  Yes,  sir. 
How  large  a  crowd  ?  It  was  a  pretty  smart  crowd. 
Where  was  the  crowd,  under  the  market  house  ? 
Y'es,  sir,  and  most  on  the  side  where  my  carriage 
was.  On  the  east  side  ?  Yes,  sir.  Do  you  know 
Capt.  Tolar?  No,  sir,  I  don't  know  him.  You 
don't  know  whether  you  saw  him  there  that  day 
or  not?  No,  sir.  You  didn't  see  that  gentleman, 
(pointing  to  Captain  Tolar?)  If  I  did  I  didn't 
know  him.  Do  you  know  Tom  Powers?  No, 
sir.  Look  at  that  gentleman,  (pointing  to  Pow- 
ers,) and  see  whether  you  remember  to  have  seen 
liim  there?  No,  sir.  I  don't  remember  to  have 
seen  him  there.  Do  you  know  David  Watkins, 
otherwise  culled  Monk  ?  No,  sir.  Look  at  that 
gentleman  (pointing  to  Watkins)  and  see  if  you 
remember  to  have  seen  him?  I  didn't  see  him 
that  I  remember  of.  Do  you  know  Ed.  Powers? 
Yes,  sir,  Do  you  remember  to  have  seen  him 
there  that  day  ?  No,  sir.  Do  you  know  Sara. 
Hall?  No,  sir.  Do  you  know  J.  G.  Leggett? 
No,  sir.  Do  you  know  John  Maultsby?  No,  sir. 
Do  you  knoAV  Sykes,  the  one  armed  man :  Henry 
Sylies  ?  No,  sir,  ]  don't  know  him.  Do  you  know 
Sam.  Phillips,  who  used  to  be  constable  ?  Yes, 
tir.  Did  vou  see  him  there  ?  No,  sir,  I  didn't  see 
him.  You  -^v-erc  on  the  south  side  under  the  mar- 
ket house,  and  around  the  market  house  from 
the  lime  the  ladies  went  up  stairs  until  they 
came  down  stairs?  Yes,  sir.  Passing  in  though 
and  around  the  crowd?  Yes,  sir.  There  was  a 
very  smart  crowd  ?  Yes,  sir.  Was  there  any 
•;xcitement  about  the  crowd  that  attrsicted  your 
attention?  II  there  was,  I  didn't  sec  it.  Did  you 
hear  any  tin-cats,  any  thing  that  was  to  be  done 
to  Archy  Beebee  ?  No,  sir.  Did  you  see  any 
whispering  in  the  crowd?  No,  sir.  "V/herewere 
you  at  the  time  Miss  Massey  and  her  mother 
were  brought  down  stairs?  I  was  under  the 
juarkct  house  llien.  Did  you  see  them  when 
they  passed  out  and  went  to  the  carriage  ?  No, 
s-ir,  when  I  was  called  to  the  carriage  they  were 
at  it.  You  saw  them  before  they  got  uj)  in  the 
carriage?  Yes,  sir.  Who  called  to  your  ear 
riagef  Mr.  Bond.  Did  you  go  straight  to  your 
carriage?  Yes,  sir.  What  did  you  do  when  you 
got  to  your  carriage;  did  you  "get  up  to  your 
seat?  Yes,  sir,  I  got  right  up  to  my  seat.  Now 
wliile  from  the  time  that  the  ladies  got  into  the 
carriage — you  saw  them  when  they  got  into  the 
carriage?  Yes,  sir.  To  tlie  time  they  drove  off, 
who  went  to  the  carriage?  I  don't  know,  l)ut 
one,  gentlemen.  Who  was  that  ?  Mr.  Taylor. 
Philimou  Taylor  ?  Yes,  sir.  How  nuaiy  oilier 
men  were  tlierc  that  went  lo  the  carriage  ?  On- 
ly «)ne  besides  him.      You  didn't  know  him  ?  No, 


sir,  I  didn't  know  him.  I  ask  you  if  this  man 
here  (pointing  to  Tolar)  went  to  the  carriage  ? 
No,  sir,  he  didn't  go  to  the  carriage.  Did  this 
man  here  (pointing  to  Powers)  go  to  the  carriage? 
If  he  did,  I  didn't  see  him.  Was  there  any  whis- 
pering at  the  carriage  between  Miss  Massey  and 
Mrs.  Massey,  or  either  of  them,  with  any  man  or 
with  any  men  there  ?  Mr.  Taylor,  he  stepped  to 
the  carriage,  and  he  didn't  make  out  whatever  it 
was  he  had  to  say,  Mr.  Bond  ordered  me  to  drive 
olT.  With  that  man  that  you  didn't  know  who 
went  to  the  carriage,  was  there  any  whispering  ? 
No,  sir.  Was  there  any  conversation  carried  on 
between  these  ladies  and  any  body  at  that  car- 
riage that  you  didn't  hear?  No,  sir,  none  at  all. 
Then  you  drove  off:'?  Yes,  sir.  You  say  before 
Mr.  Taylor  linished  his  sentence,  that  Mr.  Bond 
directed  that  the  carriage  should  ba  driven  off. 
Yes,  sir.  Which  way  did  you  drive  ?  I  went 
down  on  Dick  street  east  from  the  market  house; 
I  went  down  about  a  hundred  and  fifty  or  two 
hundred  yards,  and  turned  to  the  right  down 
Dick  street.  Did  you  go  hack  to  the  market 
house  any  more  that  day?  Yes,  sir.  What  time 
did  you  go  back  to  the  market  house  ?  In  about 
twenty-five  minutes.  Where  was  Beebee  at  that 
time?  Well,  sir,  they  hadn't  brought  him  down 
when  I  left.  Where  did  you  stop  there?  I  went 
around  with  the  ladii's,  and  started  with  them 
home,  the  horse  stopped  and  would  not  go,  and 
they  got  out  and  I  turned  back.  Where  did  you 
go  then  ?  I  come  up  to  the  market  house.  That 
was  in  the  twenty-five  minutes  you  were  speak- 
ing of?  Yes,  sir.  You  came  back  to  the  market 
house?  Yes,  sir.  Were  you  there  when  Archy 
was  brought  down  ?  No,  sir.  You  were  not 
there  when  he  was  brought  down?  No,  sir. 
Where  did  you  go?  I  went  with  the  ladies, 
started  Avith  them  home.  Did  you  carry  them 
home?  No,  sir  How  far  did  you  get?  I  reckon 
about  lialf  a  mile.  Let  me  see  if  I  can't  under- 
stand you  ;  the  carriage  turned  off  and  you  went 
with  the  ladies  down  Dick  street  ?  Yes,  sir.  And 
then  you  came  back  up  to  the  market  house  ? 
No,  sir,  I  didn't  bring  them  back;  they  got  out 
when  the  horse  stopped  and  wouldn't  puU. 
Where  did  the  horse  stop  ;  on  Dick  street  ?  Yes, 
sir,  way  down  on  Dick  street  about  a  half  a  mile. 
Then  the  ladies  got  out  ?  Yes,  sir.  Where  did 
you  go  with  the  carriage?  I  come  right  back  to 
the  market  house.  And  you  tliink  it  was  about 
twenty-live  minutes  from  the  time  you  left  with 
the  ladies?  Yes,  sir.  When  you  got  back  to 
the  market  house  where  did  you  go?  I  stopped 
there  a  little.  IIow  long  did  you  stay  that  sec- 
ond time  ?  I  reckon  I  stayed  there  a  quarter  of 
an  hour.  Before  yon  left  there  ?  Yes,  sir.  And 
left  before  Beebee  was  brought  down?  Yes,  sir. 
I  mean  this  last  time  ?  He  was  dead  when  I  got 
back  to  the  market  house.  How  long  after  he 
was  dead  ?  I  don't  know  how  long  he  had  been 
dead.  Did  you  look  at  him  ?  Yes,  sir.  You 
saw  he  was'  dead  ?  Yes,  sir.  Who  was  about 
him  at  the  time  you  looked  at  him?  There  was 
a  good  many  about  there.  Did  you  hear  the  pis- 
tol lired  ?  No,  sir.  Is  that  all  you  ".inow  about  the 
matter?    Yes,  sir,  all  I  know,  sir. 

Cross  examination  by  the  Counsellor  the  pros- 
ecution : 

Did  you  drive  the  ladies  to  the  market  house 
that  morning,  the  morning  of  the  dayArchy  Bee- 
bee was  killed?  I  drove  her  mother.  Did  you 
drive  them  there  twice  tliat  day  or  only  once? 
Only  once.  Was  that  after  dinner?  Yes,  sir. 
You  drove  Mrs.  Massey  in  the  rockaway,  and  Mr.. 
Bond  drove  Miss  Massey  in  his  buggy?  Yes,  sir. 
Did  you  drive  at  the  same  time  ?  Yes,  sir.  Which 
was  behind?  I  was  behind.  After  Mr.  Bond 
helped  out  the  hiUice,  and  went  up  etairis .  what  be- 
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came  of  Mr.  Bond'H  buggy  1  It  staj-cd  there. 
And  your  carriage  stayed  there  too!'  ■  Yes,  sir. 
You  left  thciii  there  y  Y''es,  sir.  Any  body  in 
charge  ot  Mr.  Bond's  buggy?  No,  Hir.  Was  liis 
buggy  in  front  of  your  carriage?  Ye:<,  sir.  You 
went  around  to  the  soutli  side  of  the  market  house 
and  stayed  about  there,  and  the  lirst  you  Itnew 
J3ond  told  you  that  tlie  ladies  were  about  to  get 
into  the  carriage?  Yes,  sir.  You  went  baclv, 
did  both  of  the  ladies  get  into  your  carriage  then? 
Yes,  sir.  What  became  of  Bond's  buggy,  was  it 
Btill  standing  tliere?  Yes,  sir.  Was  it  standing 
there  when  you  drove  oft'?  Yes,  sir.  How  long 
after  you  got  back  to  the  carriage,  afterthc  ladies 
got  in  befo'e  you  drove  otf?  I  drove  off  as  soon 
as  1  could  get  on  my  scat. 

PuiLiMON  Taylok,  a  witness  for  the  defence 
having  been  lirst  duly  sworn,  testified  as  follows : 

By  Counsel  for  the  accused  : 

Mr.  Taylor,  where  do  you  reside?  In  Fayette- 
ville.  Fayetteville  North  Carolina?  Yes,  sir. 
What  is  your  business?  A  merchant.  Where  is 
your  place  of  business  ?  On  market  square,  sir. 
Which  corner.  The  north  c;..-'.  Were  you  in 
Fayetteville  on  the  day  Arehy  iieebec  or  Archy 
Warden  was  killed  ?  I  was.  Where  were  you"? 
When  he  was  killed,  I  was  standing  in  my  store 
door.  Before  that  time  ?  Well,  I  was  out  a  little 
from  the  store  towards  the  market  house.  Did 
you  see  him  when  he  was  carried  up  stairs?  No, 
sir.  Did  you  see  Mrs.  Massey  and  her  daughter 
when  they  came  to  the  market.  I  didn't  see 
them  until  they  returned  from  the  trial.  Where 
were  you  when  Mrs.  Massey  and  her  daughter 
came  down  stairs.  I  was  standing  in  my  front 
door.  Your  front  door  looks  whu-h  way  ?  It 
faces  the  market.  Where  did  you  first  see  Mrs. 
Massey  and  her  daughter?  As  they  were  com- 
ing down  from  trial — I  saw  them  as  they  were 
bemg  taken  into  the  carriage?  Did  you  look 
at  them  at  the  time  particularly.  Well,  not 
more  so  than  usual?  Who  was  with  them? 
Mr.  Bond.  Any  body  else  at  that  time  ? 
I  didn't  see  any  other  persons  with  the  la- 
dies. Were  there  any  persons  near  them  ? 
There  were  quite  a  number  standing  round  the 
market  square.  Did  anybody  seem  to  be  in  their 
company,  except  Mr.  Bond  ?  That  was  all  that 
seemed  to  be  in  charge  of  the  ladies.  Did  you 
go  to  the  carriage  ?  1  did.  How  long  after  they 
got  into  the  c^arriage,  did  you  go  there?  About 
when  they  were  seated.  Who  accompanied 
you?  Mr.  David  Csahwell  was  in  my  store,  and 
he  said  he  thought  he  saw  some  sign  made,  and 
that  we  had  better  go  and  speak  to  them.  He 
thought  they  wanted  to  speak  to  us.  Were  you 
looking  at  the  time  they  went  in?  Yes,  sir. 
Y'ou  went  up  to  the  carriage?  Yes,  sii-.  Who 
did  you  find  when  you  got  there?  No  person 
that  I  recolkct,  except  Thomas  Powers,  who  was 
standing,  I  think  about  two  or  three  feet  from 
the  side  where  his  sister,  Mrs.  Massey,  was  sitting. 
Who  else?  I  saw  no  other  person  in  connection 
with  the  carriage.  Did  you  remain  there  at  the 
carriage  until  it  was  driven  off?  I  did.  Did  Tom 
Potvers  have  any  conversation  at  all  with  the  la- 
dies ?  I  didn't  see  him  speak  to  the  ladies  or  any 
other  person.  From  tlie  time  the  ladies  got  into 
the  carriage  until  it  drove  off,  did  Captain  Wil- 
liam J.  Tolar  go  there  at  all  ?  I  didn't  see  him. 
Well,  sir,  can  you  state  as  a  fact,  you  say  you  saw 
it  from  that  time, — can  you  state'as  a  fact  wheth- 
er he  went  there  or  not?  I  don't  think  he  went 
there;  I  didn't  see  him,  and  I  think  if  he  had 
been  there  I  should  have  seen  hiin.  Who  else 
-went  to  the  carriage?  Mr.  John  Maultsby  went 
up,  I  think  iu  company  with  Bond ;  I  saw  Maults- 
by in  the  rear  of  the  carriage,  some  five  or  six 
fcet  I  think  from  where   Powgrb  ^at  btauding, 


Did  Maultsby  have  any  conversation  with  the  la- 
dies? He  didn't  6])cak  to  them.  You  were  at 
the  carriage  wh>'n  he  came  up?  Yes,  sir.  At 
which  side  of  the  carriage  did  he  come  up? 
Rather  in  the  rear  of  the  carriage  from  towards 
Davis'  store.  Which  side  of  the  carriage  were 
you  on,  Mr.  Taylor?  The  next  side  to  tiie  store. 
How  was  the  horse's  luad  facinti?  About  some- 
thing like  north  ;  tliat  brought  the  ladies  near  fa- 
cing in  m^' store  door.  Was  there  any  whisper- 
ed conversation  at  tliat  carriage  ?  There  was  none 
while  I  was  there,  and  I  saw  none.  Who  spoke 
to  the  ladies  wiiile  you  were  at  tlie  carriage  ?  No 
body  that  I  recollect  of,  except  Mr.  Cashwell. 
How  long  a  time  elapsed  between  the  ladies  get- 
ting int(j  the  carriage  and  your  arrival  at  it? 
Well,  but  a  second  or  so.  How  far  was  it  from 
the  placeyou  were  standing  at,  to  the  carriage? 
Not  as  far  as  that  center  column  (pointing  to  a 
column  of  the  Court  room,  supporting  the  galle- 
ry, and  about  forty  feet  from  the  witness  stand.) 
Was  it  forty  feet?  Well,  about  forty,  or  perhaps 
thirty-five.  Was  the  view  from  where  you  were  to 
tlie  carriage  obstructed  at  all,  or  was  it  unobstruct- 
ed? It  was  perfectly  open,  sir.  You  had  a  perfect- 
ly open  view  from  the  time  of  the  ladies  coming 
to  the  carriage  until  you  went  to  the  carriage? 
Yes,  sir.  Y'ou  saw  nobody  go  with  them  except 
Mr.  Bond,  and  no  body  go  there  at  all  after  your 
arrival  ?  There  was  no  body  there  when  I  got 
there  except  Tom  Powers,  he  was  standing  in  the 
rear  of  the  carriage.  Was  he  speaking  to  any 
body?  No,  sir.  What  was  he  doing?  Nothing 
at  all,  he  was  standing  within  two  or  three  feet  of 
the  carriage  towards  the  market  house.  And  af- 
ter you  got  there,  you  swear,  there  was  no  con- 
versation between  the  ladies  and  any  one  except 
Mr.  Cashwell  ?  That  was  all  that  I  heard  or  saw, 
and  there  was  nothing  else  wliile  I  was  at  the  car- 
riage. So  that  Powers  and  Maultsby  and  Bond 
were  all  in  the  rear?  Yes,  sir.  How  much  space 
was  there  between  them  ?  Do  you  mean  between 
Powers  and  Maultsby.  Yes"?  The  position 
Powers  had  was  I  think  about  opposite  the  cen- 
tre of  the  carriage,  and  Maultsby  was  to  the  left. 
How  far  to  the"  left?  About  live  or  six  feet. 
Where  was  Bond?  About  on  the  side  where  I 
was.  Did  you  see  any  conversation  or  hear  any 
between  Bond  and  Maultsby,  or  Maultsby  and 
Powers  or  between  any  of  the  three  at  that  time? 
Not  a  word.  Then  they  were  not  together,  but 
separated  ?  Yes,  tliey  were  all  separated  when  I 
saw  them,  I  think  that  Maultsby  and  Bond  were 
walking,  Maultsby  stopped  on  the  rear  of  the 
carriage,  and  Bond  went  forward  and  told  the 
hoy  to  drive  away.  Do  you  know  where  Bond 
came  from  ?  I  do  not,  I  think  he  came  from 
about  the  opposite  side  of  the  street.  Who  help- 
ed the  ladies  into  the  carriage?  I  think  Mr. 
Bond,  Do  you  know  what  became  of  him  after- 
wards ?  No.  Where  did  you  say  he  came  from 
when  he  came  back  V  From  Davis'  corner  I  think. 
How  long  a  time  elapsed  between  the  time  the 
ladies  went  into  the  carriage  and  the  carriage 
driving  ofi?  I  don't  think  it  exceeded  a  minute. 
Y'ou  say  Bond  came  from  over  towards  Davis' 
corner  ?  Yes,  or,  he  might  have  been  standing 
by  the  carriage.  He  came  round  the  carriage  and 
told  the  boy  to  drive  otl'.  Do  you  know  where 
Tom  Powers  came  from?  I  don't,  he  was  stan- 
ding at  the  carriage  when  I  went  up  to  it.  Did 
he  alter  his  position  at  all  sir?  I  did  not  see  any 
change  in  his  position.  Did  you  notice  Tom 
Powers  before  you  left  your  store  tro  to  the  car- 
riage ?  No,  Sir,  I  didn't  see  him  until  I  got  to 
the  carriage,  he  was  standing  some  two  or'threo 
fcetlromthe  side  of  the  carriage  AVhich  wa}' 
did  the  carriage  drive?  Down  Person  street. 
Aad  tJieu  bccam*:  lost  to  your  view  ?    1  taw  uo 
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more  of  it  What  became  of  you  ?  I  went  back  i 
to  my  store.  You  say  you  tliink  the  eairiage 
drove"  down  Person  street  y  Yes,  sir.  And  then 
vou  think  it  went  down  Dick  street?  Well,  sir, 
lon!y«a\\  it  turn  down  Person  street.  When 
you  loft  the  carriage  Mi-.  Taylor  and  returned  to 
your  hitore  what  part  ot  your  store  did  yon  go  to  ? 
I  staid  in  the  front  door;  about  that  time  the 
prisoner  was  being  brought  down.  So  you  took 
your  stand  in  the  frontdoor,  looking  towards  the 
inarket  house?  Y'cs.  Did  you  have  a  clear  view 
ol  all  the  eastern  portion  of  the  market  house 
Irom  your  door?  Yes,  sii-,  it  was  all  open. 
When  you  stood  in  your  door  were  you  on  a 
level  with  the  pavement,  or  above  it,  or 
below?  Elevated  above  it — the  door  is 
about,  six  inches  above  the  pavement. 
(Jould  you  see  the  stair  steps,  and  did  you  see 
the  man  Beebee  when  tic  came  down  stairs?  I 
could  see  the  stair-steps.  Y'ou  saw  him  come 
down  stairs?  Well,  of  course  I  saw  the  officers 
coming  down  stairs,  but  1  didn't  Ivnowhim  from 
any  other  colored  man.  Did  anything  iinusaal 
occur  between  the  time  you  saw  Beebee  on  the 
landing  of  the  stairs  and  the  time  of  his  reaching, 
the  pavement  outside  the  eastern  arch  ?  Not 
that  I  saw.  Now,  Mr.  Taylor,  having  got  Beebee 
to  the  outer  edge  of  the  eastern  arch,  on  the 
pavement,  tell  the  Court  what  you  saw.  Well, 
about  the  time  lie  cleared  the  east  end  of  the 
market  house,  and  turned  to  the  right  to  go  down 
Gillespie  street,  I  saw  commotion  in  the  crowd. 
What  was  the  nature  of  that  commotion  ?  Well, 
some  persons  in  the  rear  seemed  to  be  pressing 
up,  and  some  were  coming  up  on  the  other  side, 
it  seems  about  the  time  the}'  got  near  the  eastern 
corner,  the  crowd  got  in  fiont  of  them,  and 
brought  a  sort  of  halt  there.  The  first  commo 
tion  I  saw  I  supposed  was  caused  by  some  strug- 
gle or  falling  or  something  among  the  officers 
and  the  prisoners ;  after  the}"  got  to  the  eastern 
corner  of  the  market  house,  there  was  something 
like  a  halt  made;  there  was  more  or  less  commo- 
fion  in  the  crowd  until  the  pistol  was  fired. 
What  was  tbe  size  of  ihe  crowd  as  nearly  as  you 
could  judge  of  it  ?  Up  to  that  time  I  don't  think 
there  were  more  than  fifty  persons.  Of  all  col- 
ors? I  think  so.  Was  it  a  scattered  crowd  or 
closely  compact?  Closely  compact;  I  could  not 
tell  one  man's  head  from  another.  There  they 
got  with  the  prisoner  down  about  the  south- east 
corner  of  the  market  house?  Y^es,  sir,  near  the 
south  side  of  the  small  arch.  Well,  sir,  what  oc- 
curred there?  Well,  there  was  a  pistol  fired. 
Did  you  sec  the  flash  ?  Y'es,  sir.  Did  you  hear 
the  report?  Y^es,  sir.  And  saw  the  smoke? 
Yes,  sir.  Do  you  know  who  shot  it?  I  do  not. 
From  what  point  was  the  pistol  fired?  Well, 
I  am  not  ])Ositivc  whether  the  pistol  was  fired 
on  the  pavement  of  the  market  house,  or  just 
off  the  edge.  You  think  it  was  near  the  edge? 
I  should  think  so.  How  far  from  lieebee  ?  It 
was  very  close.  IIow  close  do  you  think  ?  1 
think  within  two  feet  of  him.  What  was  the  con- 
dition of  the  crowd  at  the  time  the  pistol  fired  ? 
There  was  some  moving  about,  up  to  that  time. 
Was  the  crowd  dense  towards  the  prisoner  or 
around  him  ?  Pretty  dense  around  him.  Which 
way  lay  the  densest  portion  of  it.  In  his  rear, 
extending  back  up  to  the  ]iavomcnt.  As  he  came 
out  the  large  arch,  the  crowd  tliat  was  in  the  rear 
seemed  to  follow.  Extending  in  the  rear  of  the 
prisoner  the  crowd  was  close  and  dense  ?  That 
is  my  notion  of  it  sir.  How  was  the  crowd  to  the 
oast  of  the  prisoner; — .say  to  his  left  hand  and  to 
his  rear  and  left?  Well  they  extended  out  into 
the  street,  some  distance  off  the  pavement.  Say 
towards  his  rear  and  left  and  rear — there  was 
where  the  crowd  was  pressing  and  thick  ?     Yes, 


that  was  my  view^  of  it.  Was  the  pistol  shot  fired 
from  the  deceased  man's  rear,  right  and  rear,  to 
his  left  and  rear,  or  to  his  right  and  front,  or  left 
and  front,  or  where?  Well,  I  think  the  pistol 
Avas  a  little  to  the  rear,  of  the  prisoner,  and,  I 
thought  somewhat  to  his  right.  Y''on  say  you 
don't  know  who  shot  the  pistol.  I  do  not  sir. 
Did  you  sec  Captain  Tolar  at  that  time?  I  did 
not?  Had  yon  seen  him  at  all  during  that  day? 
I  think  I  saw  him  either  after  dinner  or  before; 
but  I  can't  tell  whether  before  or  after.  Where 
did  you  see  him?  About  the  market,  about  the 
south  side.  At  the  time  the  pistol  shot  fired,  if 
you  saw  Tolar  you  did  not  recognize  him  ?  No, 
sir,  I  don't  know  that  I  recognized  any  body  at 
all  in  the  crowd.  lIow  far,  measuring  straight 
back  was  it  from  the  ijoint  you  saw  the  pistol 
tired,  to  the  center  of  the  main  eastern  arch?  I 
should  think  ten  or  twelve  feet.  Now,  observing 
the  crowd  as  3'ou  did  that  day,  how  long  would  it 
have  taken  a  man  to  have  gone  from  the  front 
where  the  i:)istol  shot  was  fired,  straight  back 
through  the  crowd  to  the  middle  of  the  maia 
eastern  arch  ? 

Counsel  for  the  prosecutioil : 

Do  you  think  this  a  proper  question  ? 

Counsel  for  the  accused  : 

I  think  it  is.  I  am  not  asking  him  for  hisopiu- 
ion — he  can  say  that  he  does  or  does  not  know, 
as  the  fact  may  be. 

Counsel  lor  the  prosecution: 

He  can  state  the  distances,  and  the  density  of 
the  crowd. 

Couusel  for  the  accused : 

He  has,  and  I  ask  him,  taking  these  into  con- 
sideration, how  long  it  would  have  taken  a  man 
to  have  passed  from  one  point  to  the  other. 

Counsel  for  the  i^rosecution : 

That  is  a  matter  of  opinion — he  can  give  all  the 
facts,  and  the  positions ;  but  I  object  to  your 
question,  as  involving  a  mere  matter  of  opinion. 

Counsel  for  accused . 

Well,  if  you  object,  wc  will  not  press  it, 

Examination  resumed. 

How  many  persons  would  you  estimate,  as  be- 
ing between  the  ])oiut  you  have  named — ten  feet 
off  from  the  yjrisoner,  and  immediately  in  his 
rear — to  the  ijoiut  where  the  pistol  was  fired? 
Well,  I  couldn't  really  swear  how"  many  there 
were.  We  do  not  expect  you  sir,  to  swear  the 
exactnumber— estimate  it?  Well  about  twenty 
or  thirty  persons,  I  suppose.  Were  they  stand- 
ing thick?  About  as  thick  as  tliey  could  stand,  I 
think.  And  about  to  his  left  and  rear?  Yes, 
they  were  pressed  in  as  closely  as  they  could 
come,  one  to  another.  How  long  did  you  stay  at 
your  store  after  the  pistol  shot  was  fired?  For 
some  time — I  went  up  town  in  the  evening.  Did 
the  crowd  increase  after  the  shooting?  Yes,  sir, 
nearly  doubled — liearing  the  shot  probably  induc- 
ed people  to  flock  there,  from  about  almost 
every  direction.  Was  the  crowd  calmer  after  the 
pistol  fired,  or  more  boisterous?  Well,  every- 
tning  seemed  to  be  quieted  by  the  crack  of  the 
pistol.  Before  that  time,  sir,  was  the  crowd  in 
confusion  ?  To  a  greater  or  less  extent ;  they 
seemed  to  be  anxious  to  change  position,  and  I 
suppose  one  person  was  shoving  auother.  Did 
you  hear  any  exclamations  or  cries  proceeding 
from  the  crowd?  The  only  thing  that  attracted 
my  attention  to  the  crowd,  I  think,  was,  that 
about  the  time  the  i^risoner  and  officers  were 
passing  the  eastern  arch,  I  thought  I  heard  some- 
thing said,  and  as  well  as  ,1  can  recollect  I  think 
it  was  "half"!  Do  you  know  whether  it  was 
"halt, "J  on  "halt  him"?  I  don't  (think  I  heard 
"  him."  How  long  was  that  before  the  pistol 
was  fired  ?  A  very  short  time.  Directly  after 
the  pi&tol  was  fired,  did  you  hear  any  eiclama 
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tions  as  to  who  had  shot  him  ?  I  heard  nothing 
at  all  on  tliat  subject.  No  voice  at  hII  about  the 
shootitii^  V  No.  Did  you  see  aiiytliin;^  either  be- 
fore j'ou  went  to  tlie  carriage,  while  at  it  or  after 
j'ou  reiurned  from  it  which  led  you  to  thiuli  tliat 
any  injury  was  to  be  done  to  himV  No,  sir,  I 
heard  nothing  and  saw  no  movements  indicating 
anything  ot  the  )<ind.  Do  you  know  of  any  airrey- 
ment  or  compact  beeweeii  any  persons  utall  to 
do  the  prisoner  any  harm'/  1  do  not.  Did  you 
hear  anybody  cry  out  ini mediately  after  the  shoot- 
ing that  Cupt.  Tolar  shot  him,  or  that  Tolar  had 
killed  him  V  No,  sir.  Did  you  hear  any  hurrah.< 
for  Capt.  Tolar,  any  cry  of  "  hurrah  !  hurrali!  for 
Capt.  Tolar."  Nothing  of  the  sort ;  the  crowd 
was  all  still;  everything  seemed  by  the  crack  of 
the  pistol  to  be  brought  to  a  ijcrfeet  peace.  And 
how  long  did  it  remain  in  that  state  of  quietude  V 
Until  the  crowd  beg;in  to  disperse.  How  many 
minutes  y  A  few  minutes,  until  the  Mayor  came 
round  and  told  tlie  people  to  disperse.  But  how 
long  did  that  quiet  remain  y  It  was  not  broken 
at  all  ;  I  saw  no  demonstrations.  You  were 
standing  there  looking  at  the  crowd,  and  hearing 
what  you  could  hear,  and  you  heard  nobody  cry, 
"  hurrah  for  Capt.  Tolar!"  nor  anything  of  that 
kind  V  1  heard  notliing  of  the  kind,  sir.  '  Is  your 
hearing  good?  AVeil,  it  is  tolerable  good; 
I  don't  know  that  it's  as  good  as  that  of  some 
men.  Is  it  as  good  as  the  average  ?  I  think  it  is 
How  far  ofi  vras  your  door  from  tlie  point  at  which 
the  pistol  was  fired  ?  From  my  door  to  the  south 
east  corner  of  the  market  is  about  ninety  feet,  I 
think.     About  thirty  stejis?    Not  more  than  that ; 

I  don't  think  it  is  ;  I  have  not  stepped,  but . 

Never  mind  about  that,  sir,  your  impression  will 
do;  are  you  related,  Mr.  Taj'lor,  by  blood  or 
marriage,  to  Captain  Tolar  ?  No,  sir.  What  are 
your  church  relations?  Well,  he  is  a  member  of 
the  same  denomination  that  I  am,  but  we  do  not 
worship  at  the  same  place.  You  ai'e  both  mem- 
bers of  the  Baptist  persuasion,  but  you  do  not 
worship  at  the  same  Church?  Yes,  sir,  exactly. 
Is  there  any  intimacy  between  you  ?  Tliere  has 
always  been  good  feeling,  I  have  known  him  per- 
sonally since  the  breaking  up  of  the  war,  betore 
then  Twas  not  personally  acquainted  with  him. 
But  you  have  always  been  on  good  terms  ?  Yes, 
sir,  always.  Is  there  any  intimacy  between  your- 
self and  Thomas  Powers  ?  None  at  all,  more  than 
the  two  are  friendly  when  we  meet ;  I  have  known 
him  from  his  childhood.  Between  yourself  and 
David  Watkins,  (Mouk?)  None  at  all.  Ed. 
Powers?  None,  sir.  Sam.  Hall?  None.  J.  G. 
Leggett  ?  No.  John  Maultsby  ?  None.  H.  E. 
Sykes  ?  None,  sir. 
Cross  examined  by  the  Counsel  for  prosecution : 
Mr.  Taylor,  do  you  know  whether  tliere  is  any 
relationship  between  Capt.  Tolar  and  Miss  Elvira 
Massey?  I  do  not,  sir,  if  there  is  any  it  is  very 
distant;  I  do  not  know  that  there  is  any,  sir. 
Very  well,  sir;  now  suppose  you  were  standing- 
square  in  your  store  door,  to  which  point  of  the 
compass  would  your  face  be  turned — north,  south, 
east  or  west  ?  If  standius  in  the  door  on  Person 
street,  south,  if  in  the  other  door,  west.  Tliere 
are  two  doors  then  ;  one,  as  I  understand  it,  faces 
west  and  the  other  south  ?  Y'es,  sir.  The  one 
feeing  west  opens  on  market  square  and  ths  one 
facing  south  on  Pei-son  street?  Yes,  sir.  Your 
store  is  directly  opposite  to  that  of  Ichabod  B. 
Davis  ?  Immediately  opposite.  What  is  the 
width  of  the  street?  "  At  that  point?  Y^'es,  sir? 
I  think  ninety  feet,  or  less ;  it  is  ninety  leet  from 
pavement  to  ])avement;  1  am  not  positive  about 
it,  any  way,  but  I  think  the  streets  are   called 

;  I  think   Person  street  is  a  hundred  feet; 

if  60  it  would  not  be  more  than  eighty  feet  from 
pavement  to  pavement.     But  from  do(M'  to  door? 


About  a  hundred  feet,  I  think.  Wlien  you  saw 
the  ladies  come  into  the  carriagewhieh  door  were 
you  in  ?  The  soutli  one.  Opening  on  Person 
street  ?  Yes,  sir.  How  were  the  heads  of  the 
horses  turned  ?  To  the  north.  If  the  carriage 
had    been   driven  straight  ahead    iia  the    horses 

heads ? 

Counsel  for  accn.sed : 
There  was  but  one  horse. 
Counsel  for  ])roseeution. 

We'l,  one  horse,  then, — if  the  can-iagehad  been 
driven  straight  aliead  as  the  horse's  head  was 
would  it  have  passed  to  the  west  ot  your  store  ? 
It  would  have  passed  to  the  north.  Well,  it 
would  have  been  west,  but  going  north  ?  Yes, 
sir.  Did  you  see  two  carriages  drive  up  there? 
No.  Did  Miss  Massey  arid  her  mother  come  in 
the  same  carriage  ?  I  don't  know  how  the3'  came. 
Did  you  see  anj'  other  carriage  standing  there  be- 
sides the  carriage  they  went  away  iii  ?  I  did 
not.  Y'ou  did  not  see  them  get  out  ?  I 
did  not.  When  did  you  first  see  the  carriage, 
when  the  ladies  were  out  of  it,  or  when  they 
went  in  ?  I  didn't  see  it  until  they  went  in.  Anil 
you  didn't  notice  any  other  carriage  there  ?  No, 
sir,  not  that  I  recollect.  Was  there  any  buggy  or 
wagi^on  ?  There  might  have  been  wagons  in  the 
street,  I  didn't  nolic('.  Did  you  see  any  buggy 
near  the  carriage,  back  or  front,  or  immediately 
near?  No,  sir.  Y'ou  saw  the  ladies  in  the  act  of 
getting  into  the  carriage?  Y'es,  sir,  just  as  they 
were  about  taking  seats.  Did  you  see  Mr.  Bond 
at  that  time  ?  I  think  he  was  waiting  on  them. 
It  was  on  the  side  of  the  carriage  next  the  mar- 
ket house.  You  were  then  in  your  store?  Yes, 
sir.  Was  ^Mr.  Cashwell  standing  in  the  door 
also?  Y'es,  sir,  I  think  we  were  both  in  the  door. 
You  think  he  was  standinii  in  the  west  door,  and 
you  probably  in  the  south  ?  Yes,  sir.  And  Mr. 
Cashwell  mentioned  to  you  that  he  thought  the 
ladies  intimated  that  they  wished  to  speak  to 
either  or  both  of  you?  Yes,  sir.  When  he  made 
this  intimation  to  you,  did  you  turn  to  speak  to 
him,  or  did  he  come  to  you  ?  We  stepped  im- 
mediately to  the  carriage.     Did  both  of  you  go 

by  the  same  door.    I  think  we . 

Counsel  for  prosecution. 

1  want  to  know,  if  it  is  possible,  by  calling 
your  attention  to  these  minute  details,  whether 
it  was  possible  lor  you  to  have  lost  sight  of  that 
carriage  after  you  first  saw  it. 

Now,  in  that  conversation  that  took  place  how 
were  your  faces  turned  ?    I  expect  his  face  was 
turned  to  me  at  that  time     Don't  you  think  your 
face  was  turned  to  him?    1  don't  know,  I  can't 
say.     Y'ou   can't  say  wliettier  you  lost  sight  ot 
that  carriage  at  that  moment  or  not  ?    Well,  if  I 
aid  it  was  but  for  a  moment.     You  don't  know 
whether  he  went  out  by  the  same  door  as  you? 
I  think  so.     After  Mr.  Bond  helped  the  ladies  in- 
to the  carriage   what  became  of  him  ?    I  don't 
know.      Did    you    notice    that    he    had    disap- 
peared   at    all?     No.     You    can't   tell  whether 
he    staid    still    at  the    carriage    or  left   there  ? 
He  certainly  was  not  there  when  I  got  there,  but 
very  soon  after  I  got  to  the  carriage  he  came  up 
I  in  the  rear.    Y'ou  saw  him  when  he  was  assisting 
1  the  ladies  in,  and  when  you  went  towards  the 
I  carriage  yon  have  no  recoljcctton  of  seeing  him 
there?    No,  sir.     Was  the  carriage  stiinding  right 
square  in  front  of  the  main   arch  of  the  market 
house  ?    Further  north.     How  far  ?    About  op- 
I  posite  the  north-cast  corner  of  the  market-house, 
I  I  think.     Well,   when  you  got  to  the  carriage, 
I  you  say  almost  immediately  was  it  that  yon  saw 
I  Nir.  Bond  and  M"-.  Maultsby — was  it  just  alter  yon 
I  got  to  thecatriage?    Well,  I  saw  Maultsby'di- 
rectly  after  I  got  to  the  carriage,  or  rather  1  saw 
him  in   the   rear   of  the  carriage;  and   Mr.  Bond 
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came  round  to  the  siilc  I  was,  and  told  the  boy 
to  drive  a\v;iv.  Mr.  Bond  cumc  from  the  rear  to 
the  right  sid'e  of  tlic  carriui^eV  Yes,  sir,  to  the 
east  side.  Did  j'ou  see  where  he  came  from  ex- 
cept that  he  eame  from  the  rear  of  the  carri- 
age ?  Well,  he  came  from  the  street  south  of  tlie 
carnage, — in  the  rear.  How  many  steps  did  you 
sec  hiln  before  he  came  up  to  the  carriage?  Well, 
I  suppose  enough  to  walk  round  the  carriage. 
You  don't  know  where  he  came  from,  to  where 
you  first  saw  him?  No.  1  understand  you  to 
say  in  your  examination-in-chief  that  you  saw 
Maultsby  and  Bond  about  the  same  time ; 
is  it  not'  your  impression  also  that  you 
saw  them  together,  or  close  together?  Well, 
within  two  of  three  feet  of  each  other.  Within 
conversing  distance?  Yes,  sir.  Was  Maultsby 
nearer  the  market  house  than  you  were  ?  Yes, 
he  was  to  the  rear  and  south  oi  the  carriage  door. 
Was  he  directly  in  the;  rear,  square  in  the  rear  of 
the  carriage?  Yes,  sir,  south,  when  I  saw  him. 
You  didn't  see  where  he  came  from?  No,  sir. 
Did  you  see  any  conversation  between  him  and 
Bond?  No,  sir.  Nor  hear  any?  No,  sir.  When 
you  went  up  to  the  carriage  you  found  Tom 
Powers,  did  you  see  his  position  ?  Y''es,  sir,  two 
or  three  feet  from  the  carriage  on  the  side  next 
the  market  house  ;  that  is  my  impression.  Oh, 
yes,  I  understand  very  well  that  the  distances 
have  not  been  measured,  and  all  I  want  is  to  as- 
certain how  the  scene  was  pictured  on  your  men- 
tal consciousness  ;  I  want  to  know  whether  he 
was  behind  the  carriage  or  on  the  west  side  of  it 
Who,  Tom  Powers?  Yes.  He  was  standing 
about  amid-ship  of  the  carriage,  about  where  the 
door  was  open,  about  two  or  three  feet  of  the 
carriage,  between  that  and  the  market  house. 
You  didn't  hear  any  conversation  between  him 
and  his  sister,  Mrs.  Massey?  No,  sir.  You 
didn't  see  him  until  he  got  to  the  carriage  I  un- 
derstand? No,  sir.  Did  you  see  him  when  he 
got  to  that  point?  Yes,  sir.  Do  you  know  where 
be  came  from  to  arrive  at  that  point?  No,  sir. 
When  did  you  see  him,  when  he  arrived — Oh  ! 
be  was  there  when  you  saw  him  ?  Yes,  sir.  No 
conversation  took  place  with  the  ladies  you  say, 
that  you  could  hear,  nor  any  at  all  while  you 
were  there  yourself,  except  what  Mr.  Cashwell 
had?  That  is  all.  And  you  saw  him  from  the 
time  the  ladies  got  into  the  carriage  until  it  drove 
off— how  long?'  Don't  think  it  was  more  than  a 
minute.  Then  you  turned  back?  Yes,  sir, 
I  went  back  to  my  store.  Do  you  know 
what  became  of  Tom  Powers?  No,  the 
crowd  was  rather  promiscuous  about  the 
store.  Did  the  crowd  go  back  as  far  as 
the  carriage?  It  didn't  iaek  much  of  it  that 
is,  it  was  not  dense  there,  you  know,  but  there 
were  some  people  about  there.  How  far  was  that 
carriage  from  the  market  house?  Well,  I  should 
think  it  was .  Say  from  the  edge  of  the  pave- 
ment?   About  forty  feet. 

Counsel  for  accused : 

Which  pavement? 

Counsel  for  prosecution : 

1  am  speaking  of  the  pavement  in  front  of  the 
market  house.  You  understand,  Mr.  Taylor, 
thafis  the  one  I  am  speaking  of?  Witness, 
yes,  sir.  You  think  it  was  forty  or  fifty  feet? 
That  is  my  impression,  sir,  though  I  have  never 
measured  the  ground.  Oh,  yes,  we  understand 
that,— did  you  see  whether  Tom  Powers  went 
back  to  the  market  house,  or  staid  stationary,  af- 
ter the  carriage  drove  oti'?  I  don't  know.  Did 
you  see  what  became  of  Mr.  Bond  ?  No,  sir. 
Nor  ol  Maultsby?  No,  sir,  I  don't  know  what 
direction  thty  took  when  the  carriage  drove  off; 
I  went  immediately  back  to  my  store.  You  didn't 
aee  Capt.  Volar  at  the   carriage?     No,    sir      Nor 


in  the  crowd  anywhere  while  you  were  at  the 

carriage?  No,  sir.  And  the  only  time  you  saw 
him  that  day  up  to  the  point  of  time  wiien  tho 
carriage  drove  off,  occurred  to  your  best  recollec- 
tion, was  before  that  time  ?  Yes,  sir,  it  was  either 
before  dinner  or  soon  after  I  came  from  dinner. 
Was  the  crowd  there  when  you  came  from  dinner? 
There  was  a  crowd  there,  a  sort  of  mixed  crowd, 
blacks  and  whites.  You  saw  him  at  the  south  side? 
Yes,  sir.  Were  you  passing  on  the  same  side  of 
the  street?  I  was  crossing  Gillespie  street 
through  the  market  square  to  my  store,  and  I 
think'l  recognised  Captain  Tolar  standing  about 
the  market  lioiise.  And  you  never  saw  him  in 
the  crowd  after  that  up  to  the  time  the  carriage 
drove  away  ?  I  never  saw  him  any  more  until 
the  latter  part  of  that  day.  In  the  evening  I  was 
up  street  on  business,  and  while  I  was  coming 
down  on  one  side  of  Hay  street  I  saw  Captain 
Tolar  walking  up  on  the  other,  the  south  side. 
That  is  the  only  time  you  saw  him  after  the  time 
you  have  described  ?  Yes,  sir.  When  you  went 
back  to  your  store,  did  you  stand  in  your  south 
door  or  the  west  one  ?  The  south  one.  Did  Mr. 
Cashwell  come  back  with  you?  He  went  into 
the  crowd.  I  can't  say  where  he  went.  The 
south  door  where  you  stood  when  you  went  back 
opens  on  Person  street?  Yes,  sir.  And  you 
staid  there  until  Archie  came  down  stairs  ?  Yes. 
How  long  from  the  time  the  carriage  drove  away 
\igtil  Archy  made  his  appearance  ?  It  was  not 
long.  How  many  minutes?  Well,  I  dont  know 
that  I  could  say.  Can't  you  estimate?  'Twas 
but  a  very  short  time,  any  way,  I  dont  think  I 
could  say  the  time  any  way  near.  Directly  the 
carriage  drove  away  I  walked  back  into  the  store, 
and  soon  after  that  I  heard  the  movement  of 
feet  in  the  upper  part  of  the  market.  That 
drew  the  attention  of  the  people  around 
who  had  not  heard  of  it  before ;  then  I  noticed 
they  came  down  stairs;  when  they  got  to  the 
pavement  the  crowd  was  so  much  around  the 
prisoner  and  the  ofHcers  that  I  couldn't  tell  one 
man  from  another.  And  you  recognized  no  one? 
I  think  I  saw  oflicer  Wemyss  and  I  am  satisfied  I 
recognized  Sheriff  Hardie.  Is  your  eye-sight  at 
all  impaired?  It  is  as  good  at  that  distance  as 
anybody's  of  my  age;  'tis  not  so  good  as  some 
people's,  when  close  to  a  thing,  except  I  use 
glasses.  The  first  assault  you  saw  made  on  the 
prisoner  was  just  as  he  got  out  of  the  arch  ?  I 
saw  no  assault,  but  a  commotion  in  the  crowd. 
Was  it  a  close  pressing  on  him  ;  was  that  the  na- 
ture of  the  commotion  ?  Yes,  sir.  Did  you  hear 
any  exclamations  about  that  time,  the  time  you 
heard  the  word  "  halt"  ?  No,  sir.  Didyouhear 
Sherifi  Hardie's  voice  at  all?  No,  sir.  You  didn't 
hear  him  use  any  such  expression  as  "stand 
back,  gentlemen,"  or  "stand  back,  men,  he  is 
my  prisoner,"  or  anything  of  that  sort  ?  No,  sir. 
Did  you  see  the  jioliee  have  any  clubs  ?  I  saw 
officer  Wemyss  with  a  club  after  the  killing. 
Yes,  but  I  mean  the  time  of  the  first  pressure? 
No,  sir.  Was  the  day  cold  or  not,  sir?  Well,  it 
might  have  been  a  raw  day,  what  we  call  a  raw 
day.  What  you  call  a  bleak  raw  day?  Well,  I 
cau't  say  exactly.  Do  yon  remember  whether  it 
was  bright  or  cloudy  ?  I  can't  say,  sir.  You 
don't  remember  whether  there  was  a  wind  or  not? 
Well,  it  is  likely  there  was  some  wind  blowing 
that  day.  Have  you  any  recollection  ?  I  can't 
say  positively.  Did  you  notice  whether  the  pis- 
tol was  fired,  whether  the  smoke  remained  sta- 
tionary; or,  did  the  wind  move  it?  Well,  I 
didn't  observe  particularly  about  the  smoke  or 
wind.  You  saw  the  flash  ?  Yes,  sir.  And'heard 
the  report?  Yes,  sir.  Well,  you  know,  some- 
times on  a  damp  heavy  day  smoke  remains  in 
the  spot  where  it  is  produced  ;    you  can't  say,  in 
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this  instance  whetljer  it  was  stationarj',  orwlicth- 
cr  it  wa.s  ilrilteJ  away  by  tliu  wimi?  No,  sir,  I 
paid  no  :iftuntion.  I'id  you,  at  any  time  tluit  da}', 
Boe  any  man  in  that  cruwd  v.ilh  any  description 
of  \vcai)OuV  No,  sir,  I  warf  not  in  tbe  crowd  atall. 
You  were  near  llic  edicc  of  it  wlien  you  went  to 
the  carriage?  Yes,  sir.  You  t.aw  no  weapons 
then  nor  al'ierwards  in  the  hands  of  any  one?  No 
Bir,  I  did  not  ?  Did  I  uuderstiMid  you  to  say  tliat 
a  very  solcjun  stillness  fell  over  the  crowd,  after 
the  (Irinv;  of  the  pistol  V  That  was  my  impres- 
sion, t^ir.  That  was  a  noticcal)le  stillness  ?  That 
was  m}'  notion  of  it,  sir.  And  the  same  state  of 
partial  excitement  thai,  you  noticed  at  first,  was 
not  got  up  a!,^ain  until  the  crowd  was  dispersed  ? 
No,  sir.  I'ou  heard  tio  body  cry  out  in  the  crowd 
that  Captain  Tolar  had  shot  him  ?  No,  sir.  Did 
YOU  notice  Tom  Powers  at  any  other  time  that 
day  excejit  tlie  time  at  the  carriage?  I  can't  saj', 
I  mi^'lit  have,  my  impression  is  I  did  see  him  that 
forenoon.  Is  your  impression  decided  enou;;h  to 
speak,  certainly  ?  I  don't  know  that  I  would 
speak  of  it  as  a  certainty.  You  didn't  sec  him  af- 
ter this  firing,  at  all?  No,  sir,  I  have  no  recollec- 
tion of  seein.!^  Powers  after  I  saw  him  at  the  car- 
riaijc.  You  say  wiiile  you  were  at  the  carria^-e 
you  heard  no  conversation  and  saw  none  between 
Tom  Powers  and  ?<Irs.  Massey  ?    No,  sir. 

Counsel  for  the  prosecution  : 

We  have  finished  with  the  witness  gentlemen. 

Counsel  for  the  accused: 

AVc  have  no  further  ijucstions  to  ask,  sir.  Oh, 
one  question  more,  Mr.  Taylor,  with  i-cgard  to 
these  doors,  one  looking  west  and  the  other  south, 
how  fiir  are  they  a'part  ?  You  can  step  from  one 
into  the  other,  they  arc  both  corner  doors.  How 
far  from  the  corner?  V/ell,  there  is  nothing  but 
the  corner  of  the  building  between  tlie  two  doors. 
About  how  thick  is  tlic  corner?  AVell  I  think  it 
is  two  brick  thick  in  tiie  first  story,  llow  far  are 
the  doors  from  the  extreme  outer  angle  of  the 
building?  About  two  and  a  half  feet  each.  And 
you  can  step  from  one  door  into  the  other?  Well 
it  might  be  a  step  and  a  half. 

Counsel : 

That  will  do,  sir. 

Atone  o'clock,  P.  >!.,  on  motion,  the  Commi.s- 
sioned  adjourned,  to  meet  ou  30th  iust.,  at  ten, 
A.  AI. 


Raleigh,  N.  C,  Aug.  GO,  18G7,  10  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present :  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

The  reading  of  the  testimony  taken  on  Satur- 
day, the  '2ith  ir.staut,  was  Avaived,  there  being  uo 
objection  thereto. 

Yesterdays  proceedings  were  then  read  and  ap- 
proved. 

The  Counsel  for  the  defence  said,  there  is  only 
one  witness,  who  came  this  morning,  Sergeant 
Kenstler. 

Dr.  Kirk  did  not  arrive,  Sergeant  Kenstler  in 
formed  me,  and  I  suppose  the  Judge  Advocate- 
ha?  the  same  information,  that  Colonel  Cogsv\'ell, 
in  consequence  of  sickness  among  the  Garrison 
of  Fayctteville,  could  not  spare  Surgeon  Kirk  at 
the  i>resent  time.  We  will  not  be  i)repared  to  ex- 
amine Sergeant  Kenstler  until  the  testimony  of 
Dr.  Kirk  is  taken,  unless  v,-e  can  agiee  with  the 
Judge  Advocate  and  the  Counsel  for  the  prosecu- 
tion, in  regard  to  one  or  two  matters,  and  I 
would  suggest  that  Sergeant  Kenstler  be  called, 
and  wc  retire  with  the  Judge  Advocate  and  the 
Counsel  for  the  prosecution,  and  sec  if  we  can 
agree  upon  these  points. 
'The  Judge  Advocate  staled  on  the  part  of  the 


prosecution  that  they  had  no  objection  to  con- 
lering  w  ith  the  Counsel  for  the  defence  in  this 

matter. 

Tiie  Judge  Advocate,  the  Counsel  for  the  pros- 
ecution, the  Counsel  for  the  defence,  anil  Ser- 
geant Kenstler  retired  for  the  purpose  of  holding 
a  consultation. 

At  the  close  of  tlic  consultation,  the  Counsel 
for  the  defence  said: 

I  will  state  to  the  Court  that  the  consultation 
which  has  been  had  with  the  Counsel  (or  the 
prosecution,  and  the  Judge  Advocate  has  resul- 
ted in  nothing,  so  far  as  dispensing  with  Surgeon 
Kirk's  testimony  is  conccriK'd.  We  propose,  how- 
ever, to  introduce  Sergeant  Kenstler,  in  order  that 
he  may  return  to  his  jujst,  but  we  shall  be  com- 
pelled to  ask  for  the  attendance  of  Surgeon  Kirk. 

The  Counsel  for  the  prosecution* 

I  will  say  to  the  Counsel  and  the  Court  now, 
that  it  will  be  absolutely  necessary  for  us  to  in- 
troduce Sergeant  Kenstler  when  the  case  for  the 
defence  is  closed,  and  it  seems  to  me,  if  it  would 
answer  the  i)urposes  of  the  defence  that  they 
might  as  well  examine  him  then,  and  .hus  save 
time. 

Counsel  for  the  defence: 

We  prefer  to  introduce  him  nov.'. 

Fkancis  Kexstleh,  a  witness  for  the  defence 
having  been  first  duly  sworn  testified  as  follows : 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name  ?  Francis  Kenstler.  What 
is  your  rank  in  the  service?  First  Sergeant.  Co. 
K."  Sth  Infantry.  At  what  point  are  you  station- 
ed? Fayctteville,  N.  C.  Do  you  know  whether 
the  body  of  Archy  Beebee  has  been  exhumed  at 
any  time  since  his  burial  ?  I  was  ordered  one 
day  to  go  out  and  take  up  the  bodj",  with  Dr. 
Kirk.  You  were  ordered  by  whom?  By  Lt. 
Conner.  The  commander  of  your  company? 
Yes,  sir,  at  that  time.  Who  constituted  the  res- 
urrection party?  I  did  sir,  I  was  in  charge  of 
them.  Who  else  were  in  the  company  ?  'Two 
privates  of  one  company,  and  Dr.  Kirk.  Any 
other  peisons  black  or  v.'hite?  There  was  some 
colored  persons  there,  at  the  time  we  got  there. 
Who  were  they  ?  I  didn't  know  them.  By  whose 
direction  did  they  go  there?  I  don't  know  sir. 
At  what  time  was  it  that  you  exhumed  this  body  ? 
I  don't  know  the  date.  How  long  has  it  been, 
weeks  or  months  ?  It  has  been  two  weeks  sinc-e, 
the  time  I  came  down  hei'e  ]:ist  Well,  sir,  was* 
the  body  taken  up  in  your  presence  ?  The  body 
could  not  have  been  taken  up  ;  we  raised  the  lid 
of  the  coffin.  Did  you  dig  down  to  the  cofBn? 
Yes,  sir.  Did  you  find  \i  coflined  ?  Yes,  sir. 
Did  you  open  the  cofiin?  Yes,  sir.  Removing 
the  lid  ?  Yes,  sir.  Did  you  take  out  the  body  ? 
No,  sir,  we  could  not  take  out  the  body.  Why 
didn't  you  take  it  out?  Wc  could  not  do  it,  fhe 
smell  was  too  disagreeable.  Did  you  remove  the 
head?  Yes,  sir.  How  was  the  head  removed? 
We  cut  it  off,  with  an  ax  part  of  it,  the  otiier 
part  with  a  knife.  Cut  it  as  it  was  lying  in 
the  grave  ?  Yes,  sir.  Who  ordered  tliat  op- 
eration, who  cut  oil  the  head  ?  One  of  the 
company  and  a  colored  man.  What  did  you 
do  with'the  head  after  you  had  taken  it  off? 
We  took  it  aside,  and  I  laid  it  on  the  ground, 
and  sawed  the  skull  off.  You  sawed  the  skull  off. 
and  searched  for  the  bullet  just  there,  near  the 
grave?  Yes,  sir.  Who  made  the  search,  Surgeon 
kirk  ?  Yes,  sir.  Surgeon  Kirk.  Who  is  Surgeon 
Kirk,  sir  ?  Assistant  Surgeon  of  the  post  of  Fay- 
ctteville. How  did  he  open  the  head  ?  He  saw- 
ed tiie  skull  off.  How  did  he  saw  the  skull  off? 
Eight  across  below  where  the  bullet  v>-cnt  in.  It 
was  sawed  straight  across?  Yes,  sir.  Did  you 
see  the  hole  in  tlie  skull  wiicre  the  bullet  entered? 
I  did,  fir.  Could  you  tell  the  precise  point  where 
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the  bulkt  entered  ?  I  could  not  tell  exactly. 
The  ear  was  not  on  tlic  skull,  was  it?  It  was 
there,  the  bullet  entered  about  an  inch  and  a  half 
from  the  lell  ear,  back  of  the  left  ear.  Was  the 
liair  on  the  bead  V  The  hair  come  otf  as  soon  as 
•we  took  the  Iiead  out.  Do  you  know  whether 
the  bullet  entered  below  the  hair  or  in  the  hair'? 
There  was  not  any  hair  there  at  the  time  we  took 
the  skull  otr.  Was  the  bullet  found  in  the  head? 
Yes,  sir.  Do  you  know  what  I'art  of  the  head 
the  bullet  was  found  in?  In  the  brain.  Do  you 
know  which  way  the  bullet  ranged  ?  I  could  not 
tell  that,  sir.  Do  you  know  -whether  the  bullet 
had  struck  the  opposite  side  of  the  skull  ?  I 
could  not  tell  that,  ,';ir.  Where  was  the  bullet 
found  by  Dr.  Kirk  ?  In  the  brain.  Was  the 
brain  inthe  skull  at  the  tinie  it  was  found?  It 
was  outside,  lying-  on  the  ground,  alter  the  skull 
was  taken  off.  What  was  the  stale  of  the  brain  ; 
was  it  decomposed  or  was  it  pulsy  and  solid  ?  It 
had  the  same  color  as  the  bullet  —a  lead  color. 
After  the  brains  fell  upon  the  ground  in  a  mass, 
hy  examination  of  the  brain  the  bullet  was  found 
there  ?  Tes,  sir.  What  was  done  with  that  bul- 
let? It  wa.s  given  in  mv  care.  By  whom?  By 
Dr.  Kirk.  VVhat  did  you  do  with  that  bullet  ?  "l 
have  kept  the  bullet,  and  brought  it  down  here. 
How  long  did  you  keet)  the  bullet  before  you 
brought  it  here?  I  kept  the  bullet  about  two 
days.  And  you  then  brought  it  here?  Yes,  sir. 
Did  you  bring  it  under  orders  ?  I  brought  it  here 
under  orders.  Under  v.'hose  orders  ?  General 
Avery's.  Then  under  the  orders  of  General  Avery, 
the  Judge  Advocate  of  this  Court,  you  brought 
the  bullet  to  the  city  of  Raleigh  ?  Yes,  sir. 
What  did  you  do  with  the  bullet  ?  I  showed  the 
bullet  to  General  Avery  and  he  returned  it  to  rae 
iigain?  Where  is  tliat  bullet  now  ?  I  just  now 
gave  it  to  General  Avery,  when  I  stepped  in  here. 
Did  you  keep  the  bullet  in  your  possession  until 
just  a  little  while  ago?  Yes,  sir.  When  you 
brought  it  up  here,  you  didn't  leave  it  here  ?  No, 
Bir,  I  took  it  with  me  again.  Since  you  have 
come  into  the  Court  this  morning  you  have  de- 
livered it  to  General  Avery  ?  Yes,  sir.  Would  you 
recognize  that  bullet  il  you  were  to  see  it  agaiu  ? 
1  would  i-ecognize  the  bullet,  sir.  General  Ave- 
ry will  you  be  kind  enough  to  furnish  the  bullet  ? 

The  Judge  Advocate  : ' 

I  will  not,  sir. 

The  Counsel  for  the  .tceused  : 

I  understand  the  Judge  Advocate  refuses  to 
lurnish  the  bullet,  which  we  insist  is  not  only 
material,  but  is  natural  evidence,  and  we  ask  the 
Court  to  order  the  production  of  t  hat  bullet  as  a 
part  of  the  evidence  for  the  defence,  which  is  in 
the  hands  of  the  prosecution.  It  is  requested  but 
he  declines  to  furuisli  it. 

Counsel  for  the  prosecution  : 

I  have  to  say  on  behalf  of  the  prosecution,  that 
we  have  this  bullet  in  our  possession,  and  it  shall 
be  produced  before  the  close  of  the  trial ;  but  for 
reasons  that  Mill  be  evident,  as  I  think,  to  the 
Court,  and  are  very  weighty  with  those  engaged 
in  the  prosecution,  we  feel  bound,  in  justice"^  to 
the  government,  to  decline  to  produce  it  uow. 
This  Court  must  have  observed — without  en- 
tering into  a  discussion  now,  to  decide  where 
the  falsehood  lies — that  there  has  been  much 
■wilful  and  corrupt  jierjury  on  the  part  of  some 
one  during  the  progress  of  this  trial.  It  is  im- 
possible, by  any  rule  of  law  or  of  common  sense, 
to  reconcile  the  whole  of  this  testimony:  some 
one  has  lied  before  God  and  this  Court,  willully 
and  corruptly.  We  do  not  dt  sire,  nor  intend  as 
ytt,  to  enter  into  any  discussion  to  show  where 
that  falsehood  is  to  be  found — this  is  not  the  time 
for  it;  but  in  a  trial  where  it  is  evident  to  the 
Court  that  thpre  has  been  perjury,  every  precau- 


tion must  necessarily  be  taken  upon  the  part  ot 
the  Government  to  prevent  that  perjury  from  be- 
ing increased,  and  lurther  than  that — in  the  inter- 
est of  trutli — to  arrive  at  the  truth.  We  have. no 
objection  to  stating  our  reasons  for  keeping  back 
tliis  bullet.  Whether  Capt.  Tolar^mZ  the  pistol 
or  not  which  Ivilled  Archy  Beebee,  aeeordini^  to 
his  own  showing,  he  was  armed  with  a  pistol 
that  day.  It  is  not  in  our  power  to  produce  it ; 
we  cannot  compel  him  to  produce  it,  the  law 
giving  a  man  liberty  to  refuse  to  testify 
against  liimself;  but  he  can  produce  it.  In 
a  case  into  which  so  much  falsehood  has  al- 
ready crept,  we  are  not  willing  to  produce  that 
bullet,  unless  he  will  JirM  produce  his  pistol. 
The  Court  will  see  the  reason, — if  testimony 
has  alread\'  been  suborned,  or  even  if  it  has  not 
been  suborned,  and  we  produce  this  bullet,  and 
show  its  size,  quality  and  description,  nothing 
is  easier  than  to  suborn  witnesses,  to  prove  that 
Capt.  Tolar  wore  upon  the  day  of  the  Ivilling  a 
pistol  which  the  bullet  willnottit.  There  is  our 
reason  for  refusing  to  produce  the  bullet,  plainly 
stated.  If  Capt.  Tolar  will  produce  and  prove 
the  pisto'.  that  he  had  on  that  day,  the  bullet  shall 
not  be  kept  back  a  moment;  but  if  we  produce 
the  bullet,  it  will  leave  it  in  his  power  to  pro- 
duce any  pistol  that  he  pleases,  and  of  course 
he  may  produce  one  that  the  bullet  will 
not  lit.  We  must  therefore  decline  now 
to  show  the  bullet.  We  think  a  reverence  for  truth 
demands  that  the  bullet,  being  in  the  charge  of 
the  Government,  who  can  have  no  interest  to 
persecute  or  oppress  any  body,  should  not  be 
given  up.  We  here  pledge  ourselves  on  behajt 
of  the  Government,  before  the  close  of  the  trial, 
to  produce  this  bullet.  We  think  the  delencc 
has  no  right  to  demand  its  production  at  this 
time.  The  simple  and  solitary  object  ol  keeping 
it  back  is  to  prevent  perjury,  falsehood,  and  the 
misleading  of  the  Court.  If  any  pistol  had  been 
offered — in  evidence  by  Tolar  as  the  one  he  wore 
that  day— this  objection  would  not  be  so  strong. 
But  by  producing  the  bullet  now,  we  leave  it  in 
Capt.  Tolar's  power  hereafter  to  offer  in  evidence 
a  pistol  ot  a  size  that  the  bullet  will  not  fit.  In  a 
ease  where  the  Court  must  see  there  has  already 
heeua  quantity  of  wilful  and  corrupt  perjury  upon 
the  part  of  one  side  or  the  other,  we  think  that  jus- 
tice to  the  Government,  a  reverence  for  truth, 
fairness  to  the  different  witnesses, white  and  black, 
who  have  been  examined  here,— all  demand  ot  the 
Court  that  they  should  indulge  the  Counsel  for 
the  prosecution,  so  far  as  to  ijcrmit  them  to  re- 
tain that  bullet  until  they  see  proper  to  intro- 
duce it.  God  knows  that  the  Government  thirsts 
for  no  man's  blood.  God  knows  that  we  have 
conducted  this  prosecution  with  a  view  to  con- 
demn no  man  to  death,  unless  he  be  found  guilty 
of  crime — but  that  we  have  conducted  it  solely 
in  the  interests  of  justice  andwith  adesire  simply 
to  arrive  at  the  trut'i.  Truth  and  justice  require 
that  the  bullet  should  be  kept  back,  and  I  think 
the  Court  will  see  the  propriety  of  this  course. 

The  Counsel  for  the  accused: 

May  it  please  the  Court — I  shall  not  gainsay  for 
one  moment  what  the  Counsel  for  the  prosecution 
has  said.  There  lias  been  committed  in  this 
Court  willful,  corrupt  and  God-defying  perjury, 
and  tliere  is  no  other  word  for  it. 

There  is  no  chance  to  reconcile  the  testimony 
in  this  ease,  and  we  have  expected  to  show  from 
the  beginning,  and  we  expect  to  show  now,  where 
that  perjury  lies,  iu  part,  by  tliis  very  evidence, 
which  tlie  government  seems  disposed  to  with- 
I  hold.  We  have  relied  upon  it,  and  we  rely  upon 
I  it  still.  To  be  sure  we  have  produced  no  pistol 
hut  the  prosecution  has  put  a  pi.«tol  in  our  hands, 
and  thrv  arc  bound  bv  it.     Their  witness,  Samuel 
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A.  Pljillips,  lias  come  here  upon  tlic  ntand  and 
wilfully,  solemnly  and  dcliljeruloly  Bworn  lliat 
(he  pistol  which  'I'oliir  had  on  that  occasion  was 
a  repeater,  some  two  inches  shorter  than  the  x^is- 
tol  which  the  prosecution  has  produced. 

We  exjjcct  to  produce  no  pistol  here,  and  we 
will  produce  no  pistol  here  as  that  which  Tolar 
liad  that  day;  and  wc  will  no(  produce  it  I'oiMwo 
reasons;  lirst,  that  the  defendant  Tolar  has  not 
shown  that  he  was  there  armed  that  day.  1I<;  has 
not  shown  lliat  he  hadany  jiistol  in  his  liandslhut 
day.  It  has  been  shown  by  one  of  the  witnesses 
that  he  had  a  pistol  upon  his  person,  but  not  one 
of  the  witnesses  that  he  has  examined,  and  not 
one  of  the  witnesses  that  he  will  examine  has 
proved,  or  will  prove,  that  he  had  a  pistol  in  his 
hands.  Ajxuin,  if  wc  should  produce  the  i)istol 
which  he  had  there  that  daj'  upon  his  person,  the 
Court  knows,  and  the  Court  sees,  that  it  is  utter- 
ly impossible  for  us  to  identify  that  pistol  as  the 
pistol  which  he  had.  The  Court  sees,  from  the 
course  of  the  prosecution,  that  thcyliave  endeav- 
ored to  show  that  Tolar  shot  this  man,  and  he 
shot  him  with  a  pistol  other  than  his  own  ;  a  pis- 
tol which  w'as  handed  to  him  by  some  one  else. 
The  Court,  therefore,  knows  it  must  be  aware  of 
the  fact  that  it  is  impossible  for  us  to  introduce, 
and  for  us  to  identify  any  pistol  that  Tolar  might 
have  had  upon  that  day;"  but  there  is  evidence,  as 
I  said  before,  and  evidence  by  which  the  prosecu- 
tion- is  bound,  and  thoroughly  bound,  showing 
the  size  of  the  pistol  which  Tolar  had.  Now,  1 
state  to  the  Court  here,  and  I  state  it  in  the  pres- 
ence of  God,  that  it  that  ball  is  produced,  I  shall 
show,  by  weight,  and  by  measurement,  that  it  tit 
the  pistol  of  Samuel  A.  Phillips,  and  that  it  was 
too  large  to  have  fitted  any  pistol  wliich  has  been 
put  into  the  hands  of  Capt.  Tolar  whatever. 

Yes,  there  is  perjury,  and  I  call  for  that  bullet 
that  I  may  sift  that  perjury.  I  stand  for  truth, 
and  for  nothing-  but  truth.  If  these  men  are 
guilty  let  tliem  die;  but,  in  the  name  of  heaven, 
and  in  the  name  of  fairness,  if  they  be  not  guilty, 
and  if  there  be  any  eyidcuce  which  tends  even  to 
show  the  fact,  I  call  upon  that  government  which 
"  thirsts  not  for  blood  ;"  I  call  upon  these  gen- 
tlemen M'ho  are  laboring  in  the  "interests  of 
truth  ;"  I  demand  it  of  them,  in  the  name  of  hu- 
manitj',  that  tliat  bullet  shall  now  be  produced, 
and  if  they  decline  to  do  it,  I  calUiponthis  Court 
to  order  its  production.  But,  says  the  Counsel 
lor  the  prosecution,  the  bullet  shall  be  produced. 
When  shall  it  be  pi-oduccd?  When  the  defence 
has  closed  its  case  V  Why,  sir,  I  will  stand  here, 
at  W!C  saciitico  of  every  thing,  until  the  day  ot 
my  death  before  I  will  ever  consent  to  close  the 
defence,  until  the  bullet  is  produced.  We  trace 
it  into  the  possession  of  the  Judge  Advocate. 
That  evidence  is  as  much  our  evidence  as  it  is 
evidence  for  the  prosecution.  It  is  material  evi- 
dence for  the  prosecution.  It  is  natural  evidence. 
They  have  got  no  right  to  withhold  it,  and  1  call 
upon  this  Court,  most  respectfully  and  earnestly, 
as  they  intend,  as  I  know  they  do  intend,  to  give 
these  accused  men  a  lair  trial.  I  call  upon  the 
Court  to  bring  forward  that  evidence,  and  that 
evidence  which  will  determine  where  the  perjury 
lies  in  this  case.  "^ 

The  Counsel  for  the  prosecution  : 

I  will  only  say  to  the  Court,  in  rcjily,  that  the 
gentleman's  remarks — a  great  nuiny  of  them, — 
would  be  very  a^jplicable,  and  of  great  force,  if  it 
were  not  for  the  fact  that  the  prosecution,  stand 
here  pledged,  in  good  time,  to  produce  the  pistol 
bullet ;  but  they  all  fall  to  the,  Ljround — it  aiipcars 
to  me,  when  the  Court  knows,  that  in  goocl  time, 
the  bullet  will  be  produced,  and  is  only  held  in 
the  hands  of  the  prosecution,  because  we  are  de- 
sirous to  I'reveut  perjury,  as  we  have  before  said. 


There  is  very  strong  evidence,  ou  the  part  of  tho 
piosecutioM,  that  Captain  Tolar  had  a  pi.stol  iu  his 
liaud  that  day,  and  it  has  been  shown,  on  tlia 
part  of  the  defence,  that  he  had  one  about  his. 
person.  I  think  the  court  sees  clearly  our  posi- 
tion. Wc  simply  deny  this  bullet  to  prevent  per- 
jury; but  in  good  time  it  shall  be  before  the 
Court,  and  they  shall  see  it.  We  will  not  only 
produce  it,  but  we  will  jiroduco  it  in  the  hands  of 
tlie  very  witness  whom  the  defence  has  introduc- 
ed— under  the  sauie  circumstances  that  they  wish- 
ed to  have  it  presented  now ;  and  it  can  be  noth- 
ing but  a  captious  objection  upon  the  part  of  thiJ 
dcfeuee;  the  pertinacity  M'ith  which  they  insist 
upon  having  tliis  bullet  now. 

The  gentleman's  threat  as  to  how  long  he  will 
stay  here  before  he  will  close  his  case  is  a  mutter 
that  has  no  weight  whatever,  with  me,  and  I  pre- 
sume none  at  ell  with  the  Court.  That  is  a  matter 
about  which  the  ruling  of  the  Court  may  raiaa 
hereafter. 

The  Counsel  for  the  accused  .- 

One  word,  may  it  i)lease  the  Court. 

The  Counsel  for  the  prosecution  objected  : 

I  understand  this  is  a  case  in  •which  we  are  en 
titled  to  the  opening  and  reply, — wc  being  the  par- 
ty to  show  cause  why  the  bullet  shall  nut  be  pro- 
duced.   ~ 

The  Counsel  for  the  defence : 

It  is  a  proceeding  on  our  part  entirely,  and  wo 
arc  entitled  to  the  opening  and  reply. 

The  Counsel  for  the  prosecution  :" 

I  insist  upon  it,  that  the  ruling  is  to  the  con- 
trary, in  a  matter  of  this  sort. 

The  Counsel  for  the  accused: 

What  is  the  rule  then  V 

The  Counsel  for  the  prosecution  : 

The  rule  of  practice  is  this — that  upon  a  bare 
motion  the  rule  is  as  the  Counsel  states  it— but 
in  a  case  where  a  party  shows  cause  why  evidenco 
should  not  be  produced,  or  where  he  shows  cause 
upon  any  other  rule  served,  he  has  the  opening 
and  reply.     Blouut  "s.  Greenwood,  1  .Cow.  20. 

The  Counsel  for  the  accused  : 

It  is  a  motion  for  a  rale. 

The  Counsel  for  the  prosecution  : 

We  consent  that  the  Court  shall  grant  the  rulo 
upon  us,  to  show  cause,  why  v,e  should  not  pro- 
duce the  bullet. 

The  Counsel  for  the  defence : 

We  propose  to  argue  the  question.  The  gen- 
tleman assents  to  the  court  giving  a  rule,  and  now 
the  question  comes  upon  that  ground. 

The  Counsel  for  the  prosecution  : 

I  insisted  upon  it  that  wc  had  the  right  to  open 
and  reply. 

The  Counsel  for  the  defence  thought  he  was 
entitled  to  the  floor. 

The  Counsel  for  the  prosecution : 

I  understand  this  as  a  bit  of  professional  tac- 
tics, if  the  Court  pleases.  Upon  a  motmi  for  a 
rule  no  discussion  would  be  likely  to  arise — it 
would  be  an  ex  juvte  application  to  the  Court 
and  ordinarily  granted  as  of  course.  The  rule 
would  be  served  upon  us,  and  no  discussion 
would  arise,  until  wc  were  called  upon  to  show 
cause  why  the  rule  should  not  be  made  absolute — 
in  which  "discussion — we,  as  the  party  showing 
cause,  would  be  entitled  to  the  opening  and  clo- 
sing remarks.  That  is  the  ordinary  way  in  which 
these  questions  ought  to  be  conducted;  in  our 
loose  practice  iu  this  State  undoubtedly  the  mo- 
tion for  a  rule — and  the  cause  shown  whj-  a  rule 
should  not  be  made  absolute,  are  often  heard  to- 
gi;ther. 

I  do  not  desire  to  continue  this  discussion,  but 
I  do  insist  upon  it,  that  the  matter  has  been  fair- 
ly discussed,  that  we  have  aright  to  close,  and 
if  the  Counsel  insists  upon  addrcscing  the  Court 
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being  the  second  on  the  same  side,  I  shall  feel 
compelled  to  reply. 

The  Counsel  lor  the  accused  : 

I  only  wiiih  to  say  to  the  Court,  that  they  may 
brini^  down  a  cart  load  of  English  books  and  they 
'.vill  tind  that  the  man  vrho  moves  for  a  rule,  al- 
->vays  has  tlie  reply — that  is  the  rule  of  practice 
that  may  be  found  in  every  book.  Talk  about 
the  "loose  laws  ol  practice  in  North  Carolina,"  I 
appeal  to  the  Eufrlish  practice,  I  appeal  to  any 
practice,  and  it  will  be  found,  as  I  said,  that  the 
l^erson  niovini^  for  a  rule  obtains  the  rule — the 
question  before  being  as  to  whether  it  should  be 
tUoehar<rcd  or  not — is  entitled  to  the  opening  and 
the  conclusion.  Suppose,  it  is  a  motion,  what  is 
the  good  sense  of  it  ■;*  Why,  the  man  that  wants 
the  Court  to  act  shall,  hi  the  lirst  place,  suggest 
to  the  Court  why  they  siiall  act — then  counter 
arguments  being  produced  on  the  other  side, 
the  person  who  wishes  the  Court  to  act  shall  have 
the  right  to  reply,  whether  it  be  by  motion,  or 
any  other  thing,  if  he  wish  to  put  the  Court  into 
action.  I  have  a  riglit,  first  to  move  for  it,  to 
buggest  reasons  for  it,  and  tlicu  after  the  gentle- 
man has  responded  to  that,  I  have  a  right  to  re- 
ply to  it.  Tliat  is  the  good  sense  of  the  rule, 
no  matter  what  he  called  it — a  motion  or  a  rule. 
"\Ve  here  move  that  a  piece  ot  evidence,  that  we 
think  important  to  us,  shall  be  introduced. 

The  gentleman  talks  about  tactics.  He  repre- 
sents the  United  States  here,  as  engaged  in  a  pit- 
iful game  of  push  pin,  concerning  the  life  and 
death  of  a  man,  as  to  whether  one  bullet,  that  we 
tliink  important  to  us,  and  to  our  defence,  shall 
be  introduced,  and  upon  a  suggested  ground  that 
wj  have  been  guilty  of  perjury.  He  suggests  it 
here,  before  this  matter  ii  decided,  wiien  the 
question  is  as  to  how  we  shall  make  up  a  defence 
liere,  what  is  tlie  amount  of  oureviJence,  and  the 
evidence  we  shall  introduce,  to  defend  our  lives 
with.  He  suggests  that  we  have  been  guilty  of 
perjury — tliere  has  been  such  an  amount  of  per- 
jury here,  that  it  would  be  unsafe  to  allow  us  to 
introduce  other  evidence,  in  behalf  of  our  lives. 
AVhcn  was  such  a  reason  ever  heard,  in  a  Court  of 
Justice  ? 

I  do  not  agree  with  Colonel  Haywood,  and  my 
friend  Mr.  Fuller,  as  to  the  amount  of  perjury 
that  has  been  committed.  There  has  been  a  great 
deal  of  false  sw-caring,  but  with  regard  to  wilful 
and  corrupt  perjury ,"~I  take  issue  with  them  as  to 
the  amount  that  has  been  done  here;  hut  wheth- 
er so  or  not,  the  question  has  to  be  decided— do 
not  maim  our  evidence,  do  not  maim  our  defence, 
upon  any  suggestion,  that  you  may  reconsider 
hereafter,  and  think  unfounded  ;  v/e  have  got 
enough  to  stand  up  against  here,  any  way  ;  'we 
bave'the  whole  influence  of  the  United  States 
Government,  against  us.  It  is  a  government,  I 
have  no  doubt,  that  don't  seek  the  bloou  of  any 
person.  Still  an  humble  individual  who  has  to 
contend  for  the  right,  against  the  United  States, 
has  to  contend  against  a  great  weight,  as  it  were, 
but  I  don't  hclieve  it  is'the  disposition  of  that 
government,  or  ot  any  ofilcer  in  the  employment 
of  it,  to  maim  the  defence,  upon  any  sucli  sugges- 
tion as  has  been  made  by  the  Counsel  for  the 
government.  He  says  this  bullet  will  be  intro- 
duced all  in  good  time.  Good  time  for  whom  ? 
Good  lime  for  the  government,  or  good  time  for 
the  [)risonerV  becaiise  there  is  at  present  going  on 
Iiere  a  genuine  contest,  not  a  tame  contest,  but  a 
contest  about  life,  and  the  government  is  ably 
represented  and  the  prisoner  has  his  representa- 
tives here,  and  in  that  contest  we  desire  to  intro- 
duce evidence,  daring  the  time  allotted  forme  to 
introduce  evidence,  and  it  i-i  important  tliat  we 
should  lie  allowed  to  introduce  such  evidence  a.s 
^v  consider  auilcrial,  and  not  be  preveulcd  I'ruui 


so  doing  because  there  has  been  so  much  perjury 
that  they  are  afraid  to  let  us  have  a  bullet,  af- 
though  it  may  be  material  to  us,  because  there 
has  been  so  much  perjury  committed  here. 
They  won't  say  upon  which  side  it  has  beeu 
committed,  but  there  has  been  so  much  per- 
jury committed  somev.herc,  that  they  will 
not  allov?  us  to  have  a  bullet.  Suppose  the 
perjury  has  been  commit  ted  upon"  the  side 
ot  the  government,  why  should  they  keep  the 
bullet '?  Give  us  fair  play,  let  us"  have  the 
benelit  of  any  testimony  that  we  think  impor- 
tant, and  let  the  Court  consider  it ;  and  if  Ave  are 
guilty  we  submit,  but  we  cannot  submit  volun- 
tarily. Whatever  we  may  do,  when  ordered  by 
the  Court,  and  we  will  obey  all  its  commands, 
Vr'e  cannot  submit  to  close  our  case  until  we  have 
got  in  all  the  testimony  that  we  think  important 
for  our  prisoners,  and  we  would  be  false  to  our 
profession  if  we  were  to  do  so.  I  don't  think  it 
has  ever  occurred  yet,  in  any  court,  that  a  pris- 
oner has  beeu  refused  to  be  allowed  to  introduce 
testimony  that  was  obtained  on  the  ground  that 
it  was  best  for  the  Government  that  it  be  not 
]>roduced  by  him,  that  it  will  be  produced  in 
good  time  by  the  Government.  They  do  not  de- 
ny that  the  testimony  is  material,  the}'  do  not  de- 
ny that  it  is  material  to  us,  and  the  only  reason 
they  can  give  why  we  should  not  introduce  it  is 
the  vcrv  poor  suggestion  that  perjury  has  been 
committed  here,  on  which  side  tiioy  won't  pre- 
tend to  say,  although  they  act  upon  the  supposi- 
tion that  it  has  been  committed  by  us.  I  think 
the  prisoners  are  entitled  to  all  the  evidence  wo 
thinlv  substantial.  I  think  that  is  the  rule  that  a 
prisoner  be  allowed  to  introduce  all  testimony 
that  he  thinks  is  substantial ;  and  if  one  of  his 
witnesses,  or  two  of  his  witnesses,  maj- iiave  com- 
mitted jicrjury,  that  is  no  reason  why  he  should 
not  introduce  another  witness  who  may  not  com- 
mit perjury,  and  especially  such  a  witness  as  this 
that  cannot  commit  perjui-y. 

The  objections  made  by  my  friend  Haywood  to 
our  introduction  of  this  pi.-tol  have  been  an- 
swered. We  woiild  be  very  glad  to  introduce  it, 
if  we  could  identify  it.  How  could  we  iden- 
tify it  V  Unless  some  witness  for  the  pirosecu- 
tion  has  committed  pcrjuiy,  that  pistol  was  shot 
by  Tolar  and  was  passed  out  into  the  crowd.  I 
say  unless  some  witness  lor  the  government  has 
committed  perjury,  the  pistol  Tolar  shot  is  not 
known  to  be  his  pistol  at  all.  Suppose  it  were 
his  pistol,  how  could  we  prove  it  ?  Suppose  he 
inti'oduced  a  pistol  here  that  proved  contrary  to 
the  theory  of  that  government,  that  it  could  not 
have  carried  this  bullet,  would  not  that  be  an  ad- 
ditional evidence  that  he  committed  perjury. 
Suppose,  we  say,  that  the  pistol  we  introduce 
here  is  a  pistol  that  would  not  carry  this  ball, 
would  not  we  be  doubly  damned  as  perjured  -.ind 
guilty,  some  of  its  perhaps,  nobody  knows  who, 
of  subornation  of  perjury  ?  We  think — of  course 
we  have  no  picrsoual  knowledge  of  it — that  the 
pistol  the  prisoner  had  on  that  day  would  not 
have  carried  that  bullet.  That  is  our  impression, 
that  is  our  belief;  but  we  are  totally  at  sea  for 
evidence  by  v,hich  to  identify  that  pistol.  Say 
the  pistol  is  at  Mr.  Tolar's  house — it  was  proved 
by  Mr.  Ed  Powers  that  he  hadn't  really  carried  a 
pistol.  Suppose  we  produce  a  pistol  from  his 
liouse,  what  evidence  vrould  that  be  to  the  Court 
that  it  was  the  pistol  he  had  on  that  day  ?  What 
is  the  evidence  resorted  to  to  identify  this  bullet? 
It  lias  been  scaled  up  from  that  time  in  a  manner 
to  identify  it  from  all  dotxbt.  How  can  the  pis- 
tol be  identified  by  .any  analogous  manner?  If 
the  ]iisl">l  carries  the  ball,  the  government  will 
admit  it  to  be  the  pistol;  if  it  would  not  carry 
that  ballj  Ihcu  I  suppose  a  bubuinatiou  of  perjury 
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would  be  laid  to  our  charfje,  and  wc  would  be 

liuld  to  tlie  luiiiutcbt  evidence  of  identity;  and  it| 
is  impossible  for  us  to  supply  it.  I  yiiy  it  would 
be  impossible  that  we  Khoiild  be  iiblc  to  intro- 
duce :ill  those  tfsts  otidcnlity  whieb  it  would  be 
required  upon  tliis  IkiuI. 

It  is  nut  lur  tlio  court,  it  seems  to  me,  at  this 
Htiiiji;  of  tho  (rial,  lu  decide  wliellicr  (jr  not  this 
testimony  is  ini[>uitant  for  us,  we  must  make  out 
our  testimony  at  our  own  responsibility,  and  un- 
der a  very  {rrave  responsibility  indeed  ;  and  the 
irovernment  desires  that  we  should  make  it  out 
iully;  and  I  have  uo  doubt  tliat  the  gentlemen 
v.'ho  compose  this  court  desire  if  these  men  are 
iimocent,  that  they  should  po  away  untouclied  ; 
and  they  desire  tlsut  wc  shall  have  the  benelit  of 
whatever  testimony  that  w'e  think  important  to 
their  cause.  It  is  not  to  be  left  with  the  gentle- 
men who  rei)resent  the  governmeut  to  say,  when 
we  shall  or  shall  not  introduce  testimony,  and  it 
is  not  forthem  to  introduce  important  testimony 
wijcn  we  have  closed  our  case. 

1  think  the  Court  will  not  be  satisfied  liereaftc», 
ui)ou  reconsidering  this  matter,  if  it  seemed  to 
them  the}'  had  made  a  mistake  in  refu-iing  us  per- 
missiou  to  introduce  certain  testimony,  that  we 
desire  to  because  of  the  general  impression, 
which  may  impress  their  bosoms  that  there  has 
been  perjury  committed,  in  the  course  of  the  de- 
feuee. 

This  case  has  not  yet  been  argued,  and  the 
Court  has  not  made  up  any  opinion  about  it,  if 
the  course  of  trial  is  as  it  usually  is  in  civil  tri'ou- 
naLs,  when  the  Judge  warns  the  jury  that  they 
are  uot  to  make  up  any  oi)iuiou  of  the  case  until 
its  final  close  ;  I  take  it  therefore,  that  the  Court 
is  as  untouched  with  this  testimony  as  it  is  possi- 
ble for  them  to  be,  until  we  have  clo.sed  our  case 
and  tlie  government  has  closed  its  ease  ;  and  that 
they  will  not  maim  our  defence.  They  will  do 
iiotliing  I  say  to  injure  the  delenee  of  these  par- 
ties upon  a  suggestion  coming  from  the  govern- 
ment, that  there  has  been  a  wholesale  amount 
of  perjury  commited  here. 

The  Counsel  lor  the  prosecution: 

If  the  Court  please: — 

The  Counsel  for  the  accused  : 

I  will  object  now  myself. 

The  Counsel  for  the  prosecution  : 

I  submit  it  to  the  Court, — whether  they  will 
bear  me  or  not.  I  insist  upon  it  that  on  a  rule 
to  show  cause  why  we  should  not  prodi'ice  this 
bullet— the  party  that  shows  cause  has  a  right 
hotli  to  open  and  close;  and  we  are  the  party 
who  are  called  on  to  show  cause.  Blouut  vs. 
Greenwood,  1  Cow.  20. 

The  Counsel  for  the  accused  : 

It  is  a  simple  question  of  the  introduction  of 
testimony. 

The  Counsel  for  the  prosecution: 

It  is  for  the  Court  to  decide. 

The  Commission  was  cleared  for  deliberation 
and  after  some  time  so  spent,  the  doors  were 
reopened  and  the  Judge  Advocate  said : 

The  Commission  decides  that  this  motion  by 
the  prisoner's  Counsel,  is  in  the  nature  ol  a  rule 
to  show  cause,  served  on  the  prosecution  and 
that  as  the  argument  was  opened  by  Mr.  Hay- 
wood he  has  the  right  to  close  to  it. 

Counsel  for  Prosecution  : 

I  v,-ould  say  to  the  Court,  that  the  Counsel  for 
the  defence,  having  stated  their  inability — or  at 
least  their  unwillingness — to  introduce  any  pistol 
in  evidence  as  the  one  which  was  in  the  hands  of 
Capt.  Tolar,  on  the  day  of  the  killing,  the  point 
before  us  assumes  a  difterent  aspect  from  that 
wiiieb  it  presented  on  the  opening  of  the  de- 
bate. In  recurriuir,  however,  to  that  subject  it 
oeeurs   to   mc  to  ay,  that  uvl  uaJy  ic  iliaevi 


dcnce  by  E.  P.  Powers  a  witness  lor  the  defence, 
that  Tolar  had  a  weapon  on  his  person  that  day, 
but  the  witiies.-*  ?.Ior;juu  who  was  introduced  1oi- 
the  defence  and  afterwards  examined  by  the 
Court,  expressly  swore  tliat  Tolar  had  a  pistol 
in  h'lK  hand.  Not  only  then  did  be  have  a  pistol 
on  him,  but  he  had  it  in  hut  hand,  by  the  Hhowiug 
of  their  own  witnesses,  bj-  whose  evidence  the 
prisoners  are  bound. 

The  great  object  that  we  are  aiming  at  is  fni/h; 
justice  to  witnessess,  reverence  for  truth,  and  the 
arriving  at  a  just  and  legal  conclusion  in  thi.s 
cause  are  our  guides.  Now,  I  say  justice  to 
witnesses,  a  du.:  reverence  for  truth,  and  the  ar- 
riving at  a  just  and  legal  conclusion,  o^/  demand 
that  the  government  slioiild  be  allowed  to  pro- 
duce this  evidence  in  its  own  good  time.  The 
gentleman  has  elo<iucntly  exclaimed  here, — 
"In  good  time — for  whom?  Not  for  them, 
for  they  want  it  iww — but  that  we  mean  in 
good  time  for  the  government."  Why,  if  it 
please  tiie  Court,  we  have  no  interest  in  the  con- 
viction of  these  men  if  liscy  be  innocent, — th(5 
government  has  no  interest  whatever  in  their 
conviction,  if  they  are  innocent  men.  We  say  it 
will  be  produced  all  in  good  time  for  the  pur- 
pose of  ascertaining  the  truth, — all  in  good 
tim,e  for  those  who  wish  to  arrive  at  truth, — 
all  in  good  ti'ne  for  those  who  wish  to  do 
justice  in  this  cause — all  in  good  time  to  give 
the  Court  the  inloi-mation  that  is  essential  to 
their  arriving  at  a  just  and  legal  decision.  Now, 
I  confess  that  my  ingenuity,  and  I  presume  that  of 
the  Court,  has  been  taxed'  to  the  uttermost,  to 
ascertain  what  possible  diflcrcTicc  it  can  make, 
if  this  testimony  be  ultimately  introduced,  v/heth- 
er  it  be  otiered  now,  or  after  the  prisoners  have 
closed  their  testimony;  and  we  think  there  is 
good  reason  why  it  should  not  be  produced  now. 
i  have  not  suggested  who  the  perjured  ])crsous 
are  to  the  court,  nor  have  I  attempted,  as  I 
think  one  of  the  Counsel  for  the  defense  did,  to 
state  where  the  perjury  lies.  But  there  has  been 
perjury ;  and  'whether  for  the  government  or 
the  deteuse  this  Court  are  uot  interested,  to  pro- 
tect one  set  of  perjurers  nor  another;  bnt  they 
are  interested  in  arriving  at  the  truth  and  doing 
impartial  justice — and  in  coming  to  a  just  and  le- 
gal decision  in  this  case.  The  best  wa}-  to  ef- 
fect these  ends  is  to  retain  this  testimony  in  the 
Lands  of  the  government  officers,  who  cannot 
possibly,  in  decency,  be  presumed  to  desire  the 
conviction  of  these  men,  unless  they  be  the 
guilty  parties. 

Now,  almost  all,  if  the  Court  please,  that  has 
been  said  by  the  Counsel  for  the  defence,  for  the 
purpose  of  inducing  the  Court  to  compel  the 
Judge  Advocate  to  produce  that  bullet,  is  of  no 
weight,  for  when  the  Court  thinks  tit,  ultimately, 
it  can  be  and  will  be  produced.  It  is  kept  back  on 
tiie  part  of  the  prosecution  only  to  prevent  more 
falsehood, — to  prevent  even  an  attempt  at  false- 
hood. It  is  held  back,  with  the  pledge  on  the  part 
of  the  government,  that  it  will  be  produced  in 
good  time.  Now,  I  take  it  that  this  Court  will  not 
compel  those  prosecuting  on  behalf  of  the  gov- 
ernment to  show  evidence  which  they  think  is  im- 
proper at  this  time,  when  they  profess  themselves 
willing  to  produce  it  hereafter,  and  in  the  hands 
of  the  very  witness  whom  the  defence  now  have 
on  the  stand.  I  cannot,  for  the  life  of  me,  see 
what  injustice  can  follow  this  course.  The  gen- 
tlemen think  tlicy  want  all  the  help  they  can  get 
for  the  purpose  of  rescuing  these  men  from  the 
hands  of  the  government.  Undoubtedly  it  is 
true  that  thej-  do  need  all  the  help  they  can  get, 
and  it  is  the  duly  of  the  government  to  see  to  it 
that  the  persour,  cuuiluctiug  the  case  on  its  be- 
Lalfdc  I'rodu'-t  at  ^om-c  time,   ibis  tCiitiiuony. 
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Kut  if  the  Court  is  sure  tliat  this  testimony  will 
lie  here  wlicn  necessary,  wind  inore  can  tliey  ask  ? 
Neither  the  one  gentleman  nor  the  other  have 
sliown  that  cither  the  cause  of  justice  or  their 
own  cause, — which  to  my  miud  is  not  the  cause 
of  justice, — will  be,  injured  by  the  )iro'.luctlon  of 
this  testimouy  at  a  later  date.  Tiieir  whule  ar;:u- 
uient  is  based  upon  the  assunqition  that  the 
government  intends  to  keep  back  this  testimony, 
nn  assuniiitiou  entirely  baseless. 

Nor,  if  tiie  Court  please,  is  this  any  strategic 
movement  nor  any  game  of  push-pin  conducted  by 
the  Judge  Advocate  and  myself  on  behalf  of  the 
government.  It  is  a  serious  business,  involving 
a  man's  life,  and  we  do  not  intend  to  raise  any  of 
these  collateral  issues  that  are  oi  trilling  import- 
ance. We  conceive  it,  however,  to  be  of  vital  im- 
portance to  keep  back  this  testimouy  for  the  pres- 
ent. It  is  evidence  that  cannot  lie,  as  witnesses 
can, — and  v.'c  wish  to  bring  it  before  the  Court  at 
such  a  time  that  it  will  be  impossible  for  evidence 
to  be  subsequently  introduced  to  make  it  lie. 
We  have  produced  Phillips'  pistol,  sworn 
by  him  to  be  the  pistol  he  had  at  the  time  ;  it  is 
now  before  the  Court.  The  bullet  is  in  our  pos- 
session, aud  cannot  be  changed,  unless  we  are 
guilty  of  corruption  ourselves.  We  therefore — 
even  if  we  desired  it,  which  is  evident  to  sup- 
jiose— cannot  make  it  lie.  But  the  production 
of  the  bullet,  at  this  stage  of  the  proceedings  puts 
it  in  the  powcrof  the  prisoners  to  show  tnat  they 
haduo  weapon  to  suit  that  bullet.  Does  not  justice 
to  the  government,  does  not  a  reverence  for 
truth  require  that  we  should  hold  it  back  V  Do 
not  the  Court  see  that  the  defence  cannot 
suffer  any  possible  harm  by  keeping  this  testi- 
mony back,  if  it  is  ultimately  brought  before 
them  ?  By  the  production  ot  that  testimon}'  uow, 
an  inducement  to  iierjury  will  be  held  out.  We 
lidve  the  pistol  that  Phillips  had  :  the  government 
says  tliat  Philliiis  did  not  shoot  the  man  and  that 
Tolar  did.  If  the  bullet  tits  Phillips'  pistcd  when 
produced,  it  must  have  its  weiirht ;  and  it  is  impos- 
sible for  us,  by  keeping  it  back  to  the  latter  part  of 
this  trial,  to  change  the  state  of  facts  so  far  as  Phil- 
lips is  concerned.  It  seems  to  me  that  the  Court 
in  its  sound  discretion, — takinginto  consideration 
the  circumstances  of  the  case,  ought  not  to  compel 
the  Judge  Advocate  and  the  prosecution  to  pro- 
duce that  bullet  here  before  they  see  lit  to  do  so. 
We  submit  to  the  Court  that  the  prosecution 
f^hould  not  be  compelled  to  produce  this  testi- 
mony at  this  time, — it  appearing  upon  the  record 
that  they  have  pledged  themselves  to  produce  it 
before  the  close  of  the  trial. 

The  Commission  was  then  cleared  for  delibera- 
tion, and  aflersomc  time  so  spent  was  re-opened, 
when  the  Judge  Advocate  staled  that  the  Com- 
luissiou  declined  to  order  the  Judge  Advocate  to 
produce  the  bullet  at  this  stage  of  the  proceed- 
ings. 

Examination  resumed  : 

Counsel  loi  accused  : 

Sergeant,  how  long  did  you  have  that  bullet  in 
3t)ur  i)ossei*ion  before  you  lirst  brought  it  to  the 
City  ol  Kaleigh  ?  Two'day  sir.  Did  you  show  it 
to  any  one  while  in  your  possession  ?  I  showed 
it  to  one  man  sir.  What  is  his  name  ?  His  name 
is  Watson,  he  lives  in  Fayctleville.  Have  vou  seen 
him  here  to  day  ?  Yes,  sir.  Did  he  weigh  that 
bullet  y  lie  requested  nic  to  show  him  the  bul- 
let, said  he  would  like  to  weigh  it.  And  he 
weigiied  it?  Yes,  sir.  Did  you  ever  deliver  him 
hut  one  bullet  V  Only  one  sir.  And  that  was  the 
idcnticnl  bullet,  which  came  out  of  the  skull  of 
Archy  BeebceV  Yes  sir.  And  no  other?  No 
other. 

Cross  examination,  by  Counsel  for  yirosecution. 

Sergeant,    when    wao  it  ycu  kl  Watson  have 


this  ball?  The  day  we  took  the  ball  out  of  the 
man's  head.  Where?  At  our  quarters.  Did  lie 
have  his  scales  along  with  him  ?  Yes,  sir.  He 
took  them  out  and  weighed  the  bullet  ?  Yes,  sir. 
Did  he  tell  you  what  it  weighed  ?  No,  sir. 
Did  he  have  any  other  bullets?  I  saw  no  other. 
Alter  he  weighed  it  he  returned  it  to  you,  and 
thenlell?  Yes,  sir.  It  didn't  go  out  of  your 
hands  until  you  delivered  it  to  the  Judge  Advo- 
cate? No,  sir.  And  afterwards  delivered  it  at 
the  bank,  and  took  it  from  there  ?    No,  sir, 

WAi/rKK  Watson,  a  witness  for  the  defence, 
having  been  first  duly  sworn,  testified  asfollows  : 

Examined   by  the   Counsel   lor  the  accused : 

What  is  your  name?  Walter  Watson.  Where 
do  you  reside  ?  In  Fayctteville.  How  long  have 
you  resided  in  Fayctteville?  Five  years  last 
April.  What  is  your  age  ?  Thirty-one  years  last 
September.  What  is  your  business?  I  am  a 
gunsmitli.  How  long  have-  you  been  following 
the  business  of  a  gunsmith?  I  was  apprenticed 
when  I  was  eleven  years  of  age.  Did  you  servo 
a  regular  apprenticeship?  Yes,  sir,  seven  years. 
Where?  In  the  city  of  London.  Have  you  been 
following  the  business  ever  since  your  appren- 
ticeship "was  concluded?  Yes,  sir.  Have  you 
had  any  other  business  ?  No,  sir,  only  the  busi- 
ness connected  with  gun  making.  Are  you  fa- 
miliar with  small  arms?  Yes,  sir.  Are  you  fa- 
imliar  with  repeating  pistols'?  Y'es,  sir.  Did 
you  ever  see  a  pistol  in  the  hands  of  Calvin  W. 
McKay,  a  brother-in-law  of  Sam  A.  Phillips?  I 
did.  When  did  you  see  that  pistol  ?  I  believe  it 
was  this  day,  three  weeks.  What  kiud  of  a  pistol 
was  that?  It  was  an  army  Kemington  pistol. 
Do  you  thiuk  you  would  know  that  pistol,  or 
one  of  the  same  patent,  if  you  were  to  see  it 
again  ?    Y'es,  sir. 

The  Judge  Advocate  bauds  witness  a  pistol. 
Witness,  I  believe  that  is  the  pistol ;  it  is  a  pis- 
tol like  that  anyhow,  the  same  size  and  calibre. 
What  is  the  calibre  of  that  jiistol  ?  Forty-four 
one  luindreths  of  an  inch  in  calibre.  AVhen  you 
saw  that  pistol  at  the  time  you  have  described, 
was  it  charged?  It  was  charged,  there  were  five 
charges  in  it.  It  was  not  fully  charged  ;  one  of 
the  chambers  of  the  cylinder  was  not  charged, 
and  five  were?  Yes,  sir.  Did  INIcKay  bring  that 
pistol  to  you?  Yes,  sir.  For  what  purpose? 
To  unload  it.  Did  you  unload  it  ?  I  did,  sir. 
How  was  that  pistol  charged  at  the  time  McK.ay 
brought  it  to  you  ?  Three  chambers  were  load- 
ed with  buckshot  and  patching,  and  two  with 
the  regular  bullets.  How  many  buckshot  M^ere 
in  each  chamber  ?  One  buckshot  with  patching 
around  it,  and  two  chambers  loaded  with  regular 
bullets.  And  one  chamber  empty?  Yes,  sir. 
How  many  pieces  of  patching  were  around  those 
buckshot?  I  don't  know,  I  didn't  count  them. 
Could  you  produce  those  charges  or  anj'  of  them? 
I  can  produce  two  of  them.  What  has  become 
of  the  others?  I  fired  them  ofi'.  Well,  sir,  jiro- 
ducc  those  two,  if  you  please? 

Witness  produces  the  charges. 

Those  arc  the  two  buckshot  charges  which 
were  contained  in  the  pistol  ?  Yes,  sir.  And 
this  is  the  ])atching  that  was  aronnd  it  ?  Yes,  sir. 
Just  as  you  withdrew^  the  loads  from  the  pistol — 
you  say  that  the  other  three  charges  that  were  in 
the  pistol,  you  discharged?  Yes,  sir.  One  of 
those  was  a"  buckshot  charge.  Yes,  sir.  Why 
did  you  tire  them  off  instead  of  withdrawing  fhem 
as  you  withdrew  these?  Because  it  would  be  a 
ditiicult  matter  to  withdraw  the  bullets  in  a  hur- 
ry, he  wanted  me  to  fire  them  ulK-  I  wouldn't  do 
it  becaust:  they  were  loaded  wmng.  Were  those 
loads  freshly  put  into  that  pistol  ?  No,  sir.  How 
long,  in  your  opinion,  had  those  loads  been  in 
the  pistol?    I  can't  eay  sir,  the  pistol  was  rusty, 
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and  the  chainbcr«  of  the  cjiitider  were  rusted,  and 
llie  caps  wouldn't  t'\i)lode  ;  1  liad  to  cut  Ihuni  oft' 
t  liL-y  were  rusted  so;  tiie  di'lonuthn:;  powder,  iiiidur 
tliC'cap  i^ot  rusted,  I  suiipose,  and  1  had  to  jiut  on 
new  caps  before  it  would  explode.  Were  the 
eaps  upon  the  niiiples  of  all  the  chanibeis  of  the 
jiistoiy  Yes,  sir,  Was  there  a  cap  upon  the 
eliainber  which  had  no  load  in  it?  Yes,  i^ir. 
Had  that  caj)  ever  been  exploded?  Yes,  sir. 
Was  it  an  old  cap  or  a  new  one  '!  An  old  one, 
made  in  the  shajjc  of  a  military  cap  ;  what  we 
commonly  call  a  "  jiistol  li;!t  "  ca)).  Wci'u  these 
caps  not  exploded':'  No,  sir,  they  were  some  of 
what  we  call  the  "G.  D."  cai>,  and  the  others 
were  the  hat  caps.  So  you  found  these  chambers 
cliart;ed  with  old  charj^os,  jndninj^  from  the  rust 
whicli  was  around  the  chamber  and  around  the 
cap;  you  found  on  the  discharu'cd  chamber,  a 
cap  which  had  been  exploded  and  you  luiind  all 
the  eai>s  were  coroded,  and  they  would  not  ex- 
plode the  powder  ?  No,  sii',  they  would  not  ex- 
plode, the  powder  in  the  tube  f^ot  damp,  and  it 
corroded;  and  the  caps  exploded  but  wouldn't  ex- 
plode the  powder,  that  is  how  I  found  out  that  j 
the  cap  on  the  exploded  chamber  had  been  explo-  j 
(led,  because  the  other  live  exploded,  but  would  I 
not  exjilode  the  powder.  What  was  the  charije  i 
of  powder  in  these  ditfei'ent  chambers  in  that  , 
cylinder  jud<i;injx  from  the  report  of  those  barrels  I 
or  chambers  that  you  fired;  and  from  the  ])ow- j 
dcr  that  you  took  out  alter  the  withdrawal  of 
those  too  charjreb  }'oii  have  produced  V  The 
chari;e  was  very  small,  because  I  could  scarcely 
see  the  ball?,  in  the  pistol;  I  could  not  tell  until  ' 
I  looked  at  it  very  minutely,  what  kind  of  balls 
they  were,  or  what  kind  of  leads.  So  the  charL'es 
■were  small  and  insudicienty  Yes,  sir.  TJiey 
were  not  the  regular  charge?  No,  sir.  Are  yoii 
acquainted  very  particularly  with  the  range  of 
pistols?  Yes,  sii'.  Are  you  acquiiiuted  witii  the 
range  of  such  a  pistol  as  you  saw  just  now  ?  Yes 
sir,  up  from  a  short  distance  to  a  hundred  and 
lilty  yards  ;  I  have  never  tried  them  over  that,  be- 
cause I  havi!  never  had  the  range.  Are  you  ac- 
quaiuted  with  the  range  ot  Coil's  pistol?  Yes, 
sir.  How  many  forms  of  the  Remington  pistols 
do  you  know  of?  The  army  size,  the  navy  size, 
the  pocket  pistol — let  nic  see,  1  know  of  tive 
Remington  repeating  pistols.  Which  is  the 
largest?  The  army  pistol;  the  one  of  forty- 
lour  one  hundredths  of  an  inch  calibre.  What 
is  the  caliber  of  a  Colt's  pistol?  Thirty- 
six  one  bundreths  of  an  inch.  At  the  distance 
of  from  two  feet  to  ten  feet,  or  fifteen  feet, 
we  will  say  up  to  the  di.^tance  of  twenty  feet, 
from  the  distance  of  one  foot  to  twenty  feet  from 
the  object,  what  would  be  the  penetration  of  the 
bullet  tired  from  the  army  Remington  pistol, 
with  a  suflieient  chai-ge  of  powder?  Well,  sir,  it 
would  not  gain  its  velocity  under  twenty  feet. 
What  would  be  the  penetration  of  a  pistol  of 
that  size,  discharged  at  an  inch  board  ?  It 
would  go  through  an  inch  board,  not  through  a 
very  hard  inch  board  through,  at  that  distance. 
But  tnrough  an  inch  boar<l  of  ordinary  hardness 
at  the  distance  of  one  loot?  Yes,  sir,  I  don't 
think  it  would  go  through  a  green  pine,  or  tur- 
pentine pine,  as  the  call  it,  at  that  distance,  I 
have  never  tried  it  because  it  would  be  dangerous 
to  stand  behind  a  pistol  atone  foot.  WhatVould 
be  its  penetration  at  two  feet  and  a  half?  It 
would  be  the  very  same,  as  at  one  foot.  And  its 
penetration  at  ten  feet?  It  would  be  about  the 
same,  because  the  pistol  ball  would  not  liave  gain- 
ed any  velocity  from  the  force.  So  from  one  foot 
up  to  ten  feet  a  bullet  fired  with  a  suHicient  charge 
of  powder,  from  a  pistol  of  that  size  and  that 
manufacture  would  go  through  an  inch  boara  of 
ordinary  hardness— entirelv  through  it  ?     Yes.  sir. 


Then  at  a  greater  distance  than  ten  feet  wouM 
the  i>enelralion  be  g''^ater  or  less  ?  Greater  over 
ten  leet.  Then  bow  would  the  ])enetration  bi;  af- 
fected at  short  distances  with  the  charge  of  pow 
der  less  than  what  you  stated  to  be  a  suHicient 
charge?  ft  would  liave  less  force.  !^o  while  that 
would  be  the  j)cnetrat>on  with  a  sflicient  charge 
of  powder,  if  there  was  less  than  a  sufiicieut 
charge,  bow  would  it  be?  If  there  was  not  a 
eharg(;  of  ])Owder  it  would  have  less  penetration. 
Did  you  ever  see  a  bullet  in  the  hands  of  Sergeant 
K(;iistler  who  has  been  examined  hereto  day? 
I  have.  Where  did  you  see  it,  and  under  what 
circumstances?  Three  weeks  ago  to-morrow 
night.  Where  dfd  you  sec  It?  At  the  "Dobbin 
House,"  Fayetteville.  Under  what  circumstan- 
ces ?  I  merely  wanted  to  see  the  bullelt.  Well, 
sir,  did  you  handle  that  bullet?  I  did.  Did  you 
weigh  it  sir?  I  didn't  weigh  it  on  Saturdaj' 
niglil  but  I  saw  it  again  Sundaj'  morning,  and 
then  I  weighed  it."  You  saw  it  first  Saturday 
evening  and  you  bundled  it,  and  you  saw  it  next, 
on  Sunday  morning  and  you  weighed  it?  Yes, 
sir.  In  what  kind  of  scales  did  yon  weigh  it, 
liave  you  the  scales  with  you  ?  I  have.  Are  they 
accurate?  I  believe  they  are,  they  have  beeii 
tested.  What  was  the  weight  of  that  bullet  which 
was  in  f  he  bauds  of  Sergeant  Kenstler  ?  I  believe 
it  was  two  drams,  two  scruples  less  one  peuy 
weight.  Could  you  tell  sir,  from  any  thing  that 
was  about  that  bullet — what  was  the  condition  of 
that  bullet,  was  it  flattened  or  battered,  or  in  its 
oi-iginal  form  ?  It  was  battered.  Could  you, 
from  your  knowledge  of  forms  tell  whether  it 
had,  originally  been  a  conical  ball  or  a  round 
ball?  I  believe  I  could.  Which  had  it  been?  A 
round  ball.  What  was  the  caliber  ?  Forty  four, 
one  hundredth  of  an  inch.  Would  that  b:ill  have 
fitted  that  pistol  which  has  been  shown  you  to 
day  ?  Yes,  sir.  Would  it  have  fitted  it  as' an  air 
tight  bullet  ?  Yes,  sir.  Is  it  the  class  of  bullet 
lor  a  pistol  of  that  size?  Yes,  sir.  How  does 
the  weight  of  the  bullet  that  Sergeant  Kenstler 
showed  you,  compare  with  the  weight  of  a  bullet 
of  that  caliber,  put  in  tlie  scales,  one  on  one  side 
and  one  on  the  other?  W^ell,  there  is  a  small  dif- 
ference between  even  new  bullets  of  perhaps  one 
two  or  three  penny  weight,  the  diderence  between 
the  battered  bullet  with  t!ie  matter  about  it,  and 
the  new  bullet,  was  about  one  scruple  less  one 
]Hnny  weight.  What  did  that  foreign  matter 
seem  to  be?  Corruption.  That  bullet  which 
Sergeant  Kenstler  shewed  you,  weighed  a  little 
more  than  the  new  round  bullet  of  that  caliber  ? 
Y'es,  sir. '  And  what  did  you  say  the  difTerencein 
weight  was?  About  one  scruple  less  one  penny 
weight. 

Counsel  for  the  prosecution. 

Which  was  the  lightest  bullet  ?  The  new  bul- 
let. And  this  was  heavier,  by  one  scruple  less  one 
penny  weight  ?     Yes,  sir. 

Direct  examination  resumed  : 

Could  you  tell  whether  the  foreign  matter  was 
sufScicnt  to  have  accounted  for  thatdillerence  in 
weight  ?  Yes,  sir,  I  discovered  a  pieq^  of  sand 
in  it,  which  looked  like  a  small  piece  of  flint 
stone.  And  that  you  say  would  account  for  the 
difference  in  weight  ?  Yea,  sir.  Would  the  ball 
which  Kenstler  showed  you  be  too  much,  or  too 
small,  or  the  exact  size  for  Colt's  navy  repeater, 
or  any  other  navy  repeater?  No,  sir,  it  is  much 
larger  than  the  bullet  of  the  navy  repeater.  Is 
there  nonrepeating  pistol  made  by  any  raanu/ac- 
tory  smaller  in  size  than  the  pistol  which  has 
been  shown  you,  carrying  a  bullet  of  the  same 
weight  as  a  Remington  pistol  ?  Do  you  mean 
the  size  of  the  calitjic  or  pistol?  I  mean  tde 
size  of  the  pistol?  No,  sir,  not  to  my  knowl- 
edge.    An   inch   or  two  shorter?     No,  sir.     Is 
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there  no  n;[>eatin<!:  pistol  manufactured  that  you  } 
liiive  auy  kuowlciJ^iJ  of  tliat  is  one  or  two  iucln  »  j 
(Shorter  than   tlio    Reniinirlou    repeatinii:   pistol' 
Avhicli  carries  a  bullet  of  tiie  same  calibre?    No, 
fair.     Did  you  ever  see  more  than  one  bullet  in 
Ser'^eant  Keiitier's  liaudsV      No,  sir.      And   the  | 
only  one  you  ever  .saw  w.u;  the  bullet  wliieh  you 
have  weighed  aud  of  which   you   speak  here  to-  I 
day?    Yes,  sir.     Do  you  think  you  would  know 
that  pistol  if  you  were  to  see  it  ajrain?    I  believe 
i  should  if  it  has  not  been   tampered  witli  or  al- 
tered in  any  way. 

Cross  examination  by  the  Counsel  for  the  pros- 
ecution: 

You  say  yon  are  familiar  v,-ith  the  subject  of 
lire  arms  scientiUcally?  Yes,  sir,  I  believe  I  am 
from  my  experience.  l''oa  h.ave  been  at  the  bu- 
siness from  the  time  you  were  eleven  years  of  aH:e 
until  now  ?  Yts,  sir.  Did  you  put  any  mark 
upon  that  pistol  that  McKay  left  at  your  store  ? 
1  did  not.  How  came  you  to  keep  tliose  charge:; 
from  the  pistol  ?  Welf,  sir,  I  believe  most  every 
person  in  Fayetteville  was  interested  in  this  trial, 
and  I  felt  a  little  interest  in  it,  and  wanted  to  lind 
out  v.iio  had  done  it,  that  is  the  reason.  Why 
didn't  you  keep  them  all  ?  I  should  have  drawn 
them  all  out,  but  tliat  Mr.  McKay  was  in  too 
great  a  hurr^-,  he  wanted  it  at  that  moment.  He 
didn't  ask  you  to  jj-ivc  him  back  the  charges? 
No,  sir.  He  stayed  in  your  store  there  u'.itil  you 
got  through?  Yes,  sir,  I  asked  him  to  leave  the 
pistol,  and  told  him  I  would  do  it  in  a  hour  oi- 
so.  You  wanted  to  preserve  them  all  did  you? 
Y'es,  sir,  but  he  was  iu  too  great  a  hurry,  and  I 
only  got  a  chance  to  take  out  two;  I  believe  1 
should  have  tired  them  all  oil"  if  the  pistol  had 
been  loaded  right,  but  it  was  not;  the  thought 
didn't  come  into  my  mind  until  I  found  that  it 
was  loaded  wrong.  "Nobody  suggested  it  to  you? 
No,  sir,  when  I  went  into  the  back  yard  to  lire  it 
oif,  I  had  to  come  back,  as  it  was  loaded  wrong. 
What  was  the  trouble?  Sometimes  tlie  powder 
of  OPiC  chamber  will  get  into  the  others,  aud  the}- 
will  all  go  off  together.  Y'^ou  thought  at  lirst  to 
shoot  them  all  off,  and  the  second  thought  was 
tliat  you  would  preserve  them,  did  anybody  sug- 
gest it  to  you?  No,  sir,  besides  they  were  very 
much  agitated  when  I  asked  them  to  leave  it. 
Did  he  tell  you  wliy  he  didn't  shoot  it  off  him- 
sell  ?  No,  sir,  but  everybody  mostly  in  the  town 
briugs  their  pistols  tome  to  unload;  but  he  re- 
pented of  it  afterwards  that  he  didn't  unload  it 
himself.  How  old  is  that  little  son  of  Philli;)s', 
that  manifested  such  agitation?  I  believe  about 
fourteen  years  of  age.  How  did  they  show 
their  agitation — were  they  pale  and  trembling  ? 
Well,  by  their  voices,  and  the  answers  they  made 
me,  and  when  I  asked  them  to  leave  tlie  pistol. 
They  refused  to  leave  it?  Yes,  sir.  Did  they  say 
auything  about  being  called  upon  to  present  the 
jtistol  liere?  No,  sir,  they  whispered  to  me,  and 
there  was  no  occasion  of  it,  there  was  nobody  in 
the  shop.  One  said  (whispering)  I  want  you  to 
unload  this  pistol  for  me.  Did  they  whisper  in 
your  right  ear  or  left  ear  ?  I  can't  say — in  fact 
they  didn't  whisper  iu  my  ear  at  all :  1  was  sit- 
ting down  at  work,  at  tlie  bench,  at  the  time; 
they  had  it  covered  up  in  a  paper  in  a  basket, 
covered  over  with  eloUi.  Wliat  sort  of  a  basket 
was  it?  I  call  it  a  linen  basket.  Did  it  have  a 
corner?  I  can't  say  exactly,  but  I  distinctly 
saw  the  cloth,  and  he  took  the  pistol  out 
out  of  the  cloth.  You  started  out  tlicn  to  unload 
it  and  found  that  some  of  the  bullets  were  too 
small,  and  went  back  and  said  it  was  dangerous 
to  tire  off,  as  one  barrel  might  endan^^er  the  oth- 
>rs — and  then  it  was  that  you  noticed  their  trep- 
idation? Weli.  1  noticed  it  at  first,  iMit  not  par- 
ticularly at  the  time,  because  I  thought   perhaps 


the  order  of  General  Sickles  might  make  people 
a  little  scared,  I  took  out  two  loads  and  laid 
th.em  down  ou  the  bench,  it  was  not  dangerous 
to  lire  otf  the  one  with  patching,  or  because  the 
other  two  bullets  were  tight.  In  the  course  of 
this  investigation  you  noticed  what  sort  of  bul- 
lets they  were — that  they  fitt'.^d  exactly.  Yes, 
sir.  Could  you  tell  whether  they  were  conical 
or  round  bullets  ?  I  have  tried  to  think  of  it  lots 
of  times,  but  I  can't  say  for  certain.  Now  that 
is  very  unfortunate,  as  you  remember  so  much 
of  the  rest  about  it.  You  say  the  bullet  in  Ken- 
stler's  hands  was  round,  butcould  uot  say  if  the 
others  vrere,  although  you  had  given  so  much 
investigation.  The  bullets  were  so  much  down 
in  the  cylinder  that  it  was  a  very  hard  matter. 
Didn't  it  stri'iic  you  as  you  were  so  anxious  about 
this  case,  that  the  bullets  were  the  most  impor- 
tant part  about  the  load?  I  didn't  know,  sir. 
Have  you  any  decided  impression  about  the  kind 
of  bullets  ?  1  have  not.  What  is  the  ditt'erenco 
in  weight  between  the  conical  bullet  and  the 
round  bullet,  which  is  the  heavier?  The  conical. 
What  is  the  difference  now  in  a  Rem.ington  pis- 
tol of  this  kind?  It  would  take  thirty-two  of 
the  elongated  bullets  to  v/eigh  a  pound,  and  for- 
ty-eight of  the  round  bullets.  Y'ou  have  tried  to 
refresh  your  memory,  as  to  wliether  these  biillets 
were  round  or  conical,  have  you  never  expressed 
your  opinion  to  any  one?  No,  sir,  iu  regard  to 
the  bullets  I  have  never  mentioned  it  to  any  one. 
Have  you  ever  mentioned  to  any  person  that  you 
could  not  tell  whether  they  were  i-ound  or 
conical?  No,  sir.  Not  to  any  human  being  alive, 
not  even  to  the  Counsel  in  this  case?  No,  sir. 
The  Counsel  asked  you  how  long  that  pistol  had 
been  loaded — can't  you  form  any  conception  ?  It 
had  been  loaded  for  some  time;  I  know  by  the 
rust,  and  by  the  powderin  the  tube  getting  dam- 
aged so  that  the  detonating  of  the  caps  would 
not  fire  it.  The  only  answer  I  could  make  would 
he  that  the  pistol  had  been  loaded  for  sonic  time, 
it  depends  upon  how  the  pistol  had  been  kept, 
you  can  keep  a  pistol  in  a  drj'  place,  and  perhaps 
lire  it  in  a  ye^r,  Y'ou  can  only  say  that  ic  might 
have  been  loaded  a  month,  two,  three,  or  six 
months,  but  you  can't  say  cxaetlj',  or  give  any 
opinion  upon  it?  No,  sir.  It  was  not  freshly 
loaded  ?  No,  sir.  The  changes  you  took  out  of 
this  pistol  were  very  small  ?  Yes,  sir.  Are  j'ou 
certain  you  got  the  whole  charge  out  ?  Yes,  sir. 
I  have  a  tool  on  the  bench  for  that  purpose.  You 
preserved  the  powder?  No,  sir.  It  struck  you 
it  was  of  importance  to  preserve  those  bullets, 
but  nothing  'struck  you  about  preserving  the 
powder,  so  the  size  of  the  bullets,  and  the  quan- 
tity of  powder,  which  were  matters  of  very  con- 
siderable importance,  were  matters  of  which  you 
cannot  speak;  and  yoii  did  not  preserve  them, 
except  that  you  saw  the  load  was  a  very  small 
one— do  you  mean  it  was  half  a  load  ?  Well  per- 
haps it  was  a  little  less  or  a  little  moretlian  half. 
Did  you  notice,  when  you  lired  off  the  pistol,  the 
chambers  that  had  bullets  in,  whether  they  sound- 
ed as  if  they  were  faintly  loaded  ?  Yes,  sir,  the 
explosion  was  not  very  loud  or  clear.  And  both 
went  off  with  about  the  same  report  ?  Yes,  sir, 
except  the  one  witli  patching  on.  Did  that  make 
more  noise?  No,  sir,  less,  because  of  not  being 
air  tisht.  And  there  was  a  difference  in  the 
chambers  that  had  the  bullets  in  them,  and  tbo 
buckshot — the  bullet  one's  made  the  loudest  re- 
port, and  the  report  of  the  two  w-as  exceedingly 
similar?  Yes,  sir.  What  did  you  tire  at,  any  ob- 
ject ?  I  have  a  little  target  for  the  purpose. 
What  became  of  them,  did  you  notice  whether 
they  penetrated  the  wood  ?  I  did  not  go  to  see- 
the target  is  twcuty-five  yards  Imm  where  1 
stood  to  fire  off  the  pistol  ?    Do  you  think  it  wab 
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fur  ciwHirli  to  get  its  impetus  on  ?  Yc'S,  sir,  abont 
ttiiit  distuiict'.  IIow  did  tlie  biillntn  do  witli  rc- 
i-urcl  to  your  tarict't  r  I  didn't  look  at  if.  Is  It 
po.s.siblclo  u;ct  tliosr  Imlit'ts':'  No,  sir,  it  is  not 
possllilo  to  fJ'i^t  thctii  bfCiUlsC  I  li;ivt'  lirud  oil"  so 
iiiioiy  imndrc'ds,  iiiul  tlKU-cnrc  so  many  linndrcds  of 
loiids  tlicrc  that  I  eoitld  not  tell  one  from  another 
now.  11  secois  to  me  that  by  ;::ivin;j;  only  a  part 
of  the  information  tons  you  make  uh  only  the 
more  muddled — you  can't  L,ivf  us  the  Indlets,  nor 
any  de.--<Tiiition,  as  to  wiictlier  they  were  onioal 
or  round?  1  eaii't  say  foi-  certain.  Yon  were 
wpeakin'.^  alumt  the  size  of  these  ditfcrcnl  pi.stols, 
yon  say  there  is  an  army  pistol  that  has  a  caliber 
of  forty-four — what  is  the  next  size?  Thirty-six. 
Is  there  not  a  Colt's  repeater  that  is  lart^er  than 
the  navy  repeater  ?  No,  sir,  the  rci;iiiatiOn  of 
the  army  and  navy  botli  in  Kn<j,land  and  America 
is  fort^-tour  and  tiiirty-six.  Yes,  but  you  speak 
(jf  Colt's  navy  pistol  lieiui;"  thirty-si\  calibre? 
Yes,  sir  there  is  a  caliber  I'orly-lbur  Colt's  army 
pistol.  So  the  caliber  of  the  ai'my  pistol,  wheth- 
er Keminifton's  or  Colt's,  is  the  same  '?  Yes,  sir. 
You  were  spcakin;;-  just  now  that  in  liriuij;  a  Re- 
mington, the  bullet  did  not  icet  its  impetus,  until 
twenty  feet,  oryaids?  Aliout  twenty  feet.  Is  it 
the  same  with  the  Colt's  i)istol  ?  Yes,  sir,  it  de- 
pends upon  how  you  lioldif.  8o  that  a  Colt's  pis- 
tol presented  very  close  to  its  object  would  not  i;et 
its  imi)ctus  on  either?  No,  sir.  You  say  it  was 
three  weeks  auo,  or  will  be  three  weeks  to-mor- 
row, when  you  saw  this  bullet  in  the  hands  of 
Kenstler?  Y'es,  sir.  Y'ou  saw  it  at  night !  Yes, 
sir.  How  came  you  to  see  that  Ijullet.  I  had  a 
M'ish  to  sec  it.  Didn't  any  bod}'  sui;:n'cst  it  to 
you?  No,  sir.  Who  did  you  say  that  you  in- 
formed that  you  had  seen"  it  ?  James  McKae. 
Did  he  never  speak  to  you  before?  No,  sir. 
How  soon  did  yon  tell  him,  after  you  seen  it? 
Tiie  next  day  morniug.  It  was  on  Saturday  you 
saw  it,  and  you  told  him  about  it  on  Sunday  morn- 
ing? As  near  as  I  can  rccolleet  I  told  him  on 
Sunday  morning.  How  late?  About  nine  o'- 
clock, when  the  post  office  was  opened.  At  what 
time  in  tiie  evening  was  it  you  saw  the  bullet? 
tiflturday  evening  about  eight  o'clock.  You  saw- 
it  in  the  possession  of  Sergeant  Kenstler?  Yes, 
sir.  At  his  l)arracks?  Yes,  sir.  You  went  tliere 
and  asked  him  to  show  it  to  you  ?  Yes,  sir.  Did 
he  produce  it  at  once  ?  Yes,  sir.  Did  he  tell  yon 
that  there  was  some  objection  to  show  it?  iN'o, 
sir.  Did  he  show  an  unwillingness  to  produce 
it?  No,  sir.  You  then  took  it  in  your  hands  ? 
Y'es,  sir.     And  you  swear  that,  that  "imllet  was  a 

round    bullet  ?    I  don't    think .     But   you 

swore  in  your  examination  in  chief  that  it  was  a 
round  bullet,  antl  not  a  conical  one,    now  I  want  | 
to  know  whether  that  bullet  was  round,   or  coni- 1 
eal?     Well  1  think  I  canswearthat  it  wasa  round- 
bullet,  and  ]iut  u])    with  the  eliauces.     Kenstler  I 
showed  no  unwillingness  to  show  yoii  the  bullet  ?  j 
No,  sir,  Mr.  Brandt  accompanied   nic  on  his  way 
home,  and  he  spoke  to  Sergeant  Kenstler,  in  (;er- 
man,  and  Mliat   he  said    I  don't   know.     ^Vho  is 
Mr.  Brandt?  A  gentleman  in  Fayetteville.     \Vliat 
is  he?    A  dry  goods    merchant,    I   was  walkini;' ' 
witli  Brandt,  he    is   vi'ry    well   ac(piaintcd   with  ' 
Kenstler.     Did  Brandt  go  in  with  you  to  see  Ken- 1 
slier  ?    Yes,  sir.     He  had  a  few  words  of  conversu- ' 
tion?    Yes,  sir,  I  spoke  to  him,  and   Mr.  Brandt  I 
did,  and  what  Mr.  Brandt  said  to  him   in  Gennan  I 
1  don'*:  reeolleet,  I  don't  think  he  said   anythinii-  I 
about  the  bullet  though.     \Yhy?     Hccau.'se  he  is  ' 
so  disinterested  about  it.     Y'ou   believe    he  was 
])erfectly  disinterested,  do  you  mean  by  a  person  ! 
1)eiug  disinterested   they  don't  care  who  did  it  Vj 
Y'es,"sir.     Mr.  Brandt    spoke  to   Kenstler  when  ' 
YOU  went  in  toirethcr?     Yes,    sir,    and   Keustler  | 
iuracd  lo  me,  .nul  ?aid,  do  vou  want  to  sec  that  ' 


bullet,  and  I  euirt  yes,  I  would  very  much  like  tO 
see  it,  W(;  walked  u\)  to  his  quartei-s  and  carac 
back  again.  You  went  up  to  his  quarters  fortho 
l)Ui'pose  of  seeing  it?  i'es,  sir.  You  were  to- 
gether first  at  the  "Dobbin  House,"  and  you 
l)rocurcd  .Mr.  Brandt  on  account  of  being  a 
<jerman  ?  No,  sir,  I  did  not  particularly 
for  that  puri)osc,  1  was  walking  down  with 
him,  and  told  him  I  would  like  to  sec  the 
bullet.  IIow  Ion;;- had  Brandt  left  your  society 
and  that  of  Kenstler  before  yon  went  to  Kenst- 
ler'.s  i]nartei-s  to  see  the  biiilet — did  you  leave 
Braiult  at  the  "Dobbin  House"?  I  went  there 
and  he  was  talking  with  the  (Jernnins.  I  want 
to  know  whether  you  aiuliirandt  didn't  go  to- 
gether to  Kenstler's  (juarters?  Yes,  sir,  we  had 
to  pass  the  "  Dobbin's  House"  And  tliCn  you 
and  Brandt  and  Kenstler  went  up  to  the  (inarters? 
Yes,  sir.  You  then  took  it  in  your  hands  ?  Yes, 
sir.  And  you  returned  it?  Y'es,  sir,  it  was  Iti  a 
little  round  box.  You  noticed  it  had  a  good  deal 
of  matter  on  it,  and  a  jiieci;  of  sand?  Yes,  sir. 
You  mean  a  large  grain  of  sand?  Yes,  sir.  While 
speaking  of  weights — is  there  not  a  difference  ot 
weight  in  different  leads— is  there  not  a  great 
deal  of  nncei-tainty  in  weighing  a  lead  bullet,  ac- 
cording to  the  number  of  times  the  lead  is  mel- 
ted. Yes,  sir.  That  according  to  the  number  of 
times  you  melt  it,  it  dillers  very  much  in  Weight? 
Lead  and  jicwtcr,  yes,  sir.  It  is  a  very  nncertaiu 
test,  and  calibre  is  a  bettertest  than  Aveiglit?  Yes, 
sir.  As  it  is  melted  more  and  inoro  freciuently, 
it  grows  heavier  and  heavier?  Yes,  sir,  the  more 
you  reline  it,tln'  more  it  is  made  heavier,  because 
all  the  dross  will  be  out  of  the  lead  then,  and  it 
will  be  nothiuLC  but  pure  metal.  A  bullet  moul- 
ded in  a  hot  mould  and  suddenly  turned  out  into 
the  cold,  will  be  less  ?  Yes,  sir.  What  would 
be  the  diiferencc  between  a  bullet  made  in  a  cold 
mold  and  in  a  hot  one?  I  can't  say,  but  It  will 
nndic  a  slight  dili'erence,  perhaps  a  pennyweight 
or  two  in  a  bullet.  You  sa}'  your  scales  were 
ajjothecary's  scales?  Yes.  Well,  sir,  you  went 
to  see  yiv.  AIcKae  this  morning  and  told  him  you 
had  this  intei-vicw  with  Kenstler — did  you  meet 
him  at  the  jiost  office  ?  Yes,  sir.  lie  was  tho 
man  who  suggested  to  you  to  take  the  scales  and 
Aveigh  it?  No,  sir,  I  had  done  that  already.  Y'ou 
had  done  it  before  you  saw  McKae?  Yes,  sir. 
You  saw  him  early?  Between  nine  and  ten — I 
believe  it  was  just  nine.  What  time  did  you  go 
to  Kenstler's  ?  I  think  about  So'clock.  Did  any- 
one suggest  to  you  to  weigh  that  bullet — who  was 
it?  ^Yell,  I  am  not  sure  whether  Mr.  Lauder 
did  or  iHjf,  I  believe  Mr.  Lauder  did  though. 
When  did  the  suggestion  strike  your  mind  that 
you  had  better  weigh  the  bullet?  After  I  had 
seen  it.  And  you  went  abcnit  eight  o'clock  Sun- 
day morning?  Y'es,  sir.  Was  there  any  diflieul- 
ty  then  about  seeing  it  ?  He  could  not  show  it 
to  me  th>jn  on  account  ot  drilling  his  men  or 
something  ot  that  kind;  T  went  to  Mr.  Hyde's; 
he  brougiit  it  down  to  Mr.  Hyde's  store.  In  the 
same  building?  Yes,  sir.  Il'ov.-  much  did  ymi 
say  it  Weighed?  Two  drnehms,  two  scruples,  less 
onepennywciirht.  Now,  doyonknowv.iiat  the  or- 
dinary weight  is  of  a  conical  bullet  used  in  a  Cedl's 
navy  revolver?  Between  two  drachms  andahalf 
scruple,  and  two  drachms  and  one  scruple.  Now, 
how  much  v.ould  the  round  bullet  in  a  Colt's 
navy  weigh?  I  don't  know  exactly, — there  are. 
eighty-six  round  bullets  to  the  jionnd.  Now,  can 
yon  tell  mc  tiie  ordinary  weight  of  a  round  bullet 
in  an  army  size ;  I  sui>po<e  the  i-ound  ball  for 
Colt's  army  and  Remington's  army  is  the  same 
size?  Y'es,  sir.  Now,  \'.!''t  i-  Mie  weight  of  a  ' 
e(niical  bullet  used  in  ;..:  '.xr?"  Some- 

thing over  tlirce  drachii.  inc  sec——.! 
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sir.  Tlien  a  poucd  divided  by  thirty  three  would 
give  the  result,  eh  y  Well,"  they  don't  go  by 
apothecary's  weight  in  dividing  these  balls,  they 
say  sixteen  ounces  to  the  pound— apothecary's 
-sveight  is  twelve.  ^Vhen  you  speak  of  a  certain 
number  to  the  pound  you  mean  to  the  pound 
avoirdupois  '!  AVell,  sir",  it  is  easily  reckoned  up. 
As  I  understand  you,  and  put  uie  right  11  I  am 
•wronc,  one  pound  avoirdupois  of  lead  ought  to 
raake^thirty-three  conical  bullets  for  an  army  re- 
volver, and  the  same  amount  of  lead,  avoirdu- 
pois, ought  to  make  forty-four  round  bullets-  lor 
the  army  revolver?  Yes,  sir.  Now,  how  is  it;. 
one  pound  of  lead  will  make  eighty-six  roi^ad 
bullets  for  the  navy  revolver,  and  how  many 
eouical  ?  Fifty,  I  believe,  conical  for  the  navy, 
and  eighty-six  round.  Fifty  for  the  navy,  is  there 
that  much  difference?  Yes,  sir.  You  say  one 
pound  of  lead  will  make ?  Well,  sir,  I  be- 
lieve it  is  fifty  of  the  elongated  and  eighty-six 
round  bullets  for  the  navj'  pistol.  Well,  now, 
these  weights  that  you  were  speaking  of  when 
you  spoke  of  the  bullet  that  was  in  Kenstler's 
possession,  were  not  by  avoirdupois  at  all,  but  by 
apothecary's  weight?  "Yes^sir.  So  the  compari- 
son, according  to  these  calculations,  would  not 
do  at  all  ?  No,  sir,  there  are  four  onnces  in  the 
pound  difTercnce.  You  never  weighed  them  by 
avoirdupois  scales?  No,  sir.  And  don't  know 
what  they  weigh  by  that  system  ?  No,  sir. 
Have  you  no  method  "at  all  by  which  you  can  take 
the  ca"libre  bv  measurement?  No,  sir.  Did  you 
use  any  of  these  tests  upon  it?  Not  upon  the 
battere'd  bullet.  I  understand  you  to  say  that  by 
apothecary's  weight,  this  bullet  you  saw  in  the 
possession  of  Keustler  weighed  two  di'aehms, 
two  scruples,  less  ouo  penny-weight  ?  Yes,  sir. 
That  :vas  weighing  it,  however,  with  all  this  ex- 
traneous matter  on  it  ?  Yes,  sir.  Did  you  not 
say  that  you  weighed  another  bullet  along  with 
it?  No,  sir.  I" understood  you  to  say  that  you 
weighed  some  otherbuUet  afterwards  to  see  what 
that  weighed?  Yes,  sir.  Where  did  you  get  it? 
Out  ot  my  shop.  You  took  it  out  by  chance  ? 
Yes,  sir.  To  what  sort  of  pistol  did  tha't  belong? 
An  army  pistol — calibre  'forty-four.  In  these 
same  apothecary's  scales  ?  Yes,  sir.  When  you 
went  to  Kenstler's  on  Sunday  morning,  you 
carried  both  conical  and  round  bullets  of  the 
army  size  with  you  ?  Y'es,  sir.  Any  of  the  navy 
size?  No,  sir.  Did  you  weigh  the  round  bullet 
of  the  army  size  in  these  same  apothecary's  scales? 
Yes,  sir.  What  did  that  round  calibre  forty-four 
array  size  bullet  weigh?  It  weighed  less  than 
the  battered  bullet  did,  about  a  scruple  less  one 
penny-weight.  The  rouud  bullet  calibre  forty- 
lour  weighed  less  than  the  battered  bullet  by  one 
Bcruple  diminished  by  one  pennyweight?  Yes, 
Bir.  '  What  was  the  actual  weight  of  the  new  bul- 
let, calibre  forty-four?     Well,  sir,  about .     I 

don't  want  you  to  say  about,  did  you  weigh  if.' 
Well,  I  didn't  take  any  particular  bullet;  you 
can't  get  two  bullets  to  weigh  alike.  Well,  but 
I  understand  you  to  say  tl.at  you  weighed  a  round 
bullet,  calii;re  lorty-foiir,  and  took  the  diff  .'rence  ? 
I  did  not  take  the  difference,  I  haven't  learnt  all 
this  by  heart,  I  am  only  stating — .  You  say  it 
is  one  scruple  diminished  by  one  penny-weight? 
Yes.  The  new  round  bullet  weighed  less  than 
the  battered  one;  what  was  the  aetuil,  positive 
weight  of  that  new  bullet, — you  must  have  got 
the  weight  of  each  before  you  could  tell  the  dif- 
ference y  Well,  but  there  are  no  two  bullets  that 
•will  weigh  alike.  But  you  weighed  one  ?  Yes, 
sir.  What  did  that  weigh  ?  I  don't  know  exact- 
ly to  a  hair's  breadth,  but  I  know  that  thej' 
weighed  what  I  have  said ;  I  don't  speak  posi- 
tWrly.  I  joat  tell  jou  vihaX  1  tbink  iu>w.  I 
ttiOQgCkt  tbAt  was  by  sdmcasarement  and  ^ri^t  ? 


No,  sir,  I  am  not  talking  positively  at  all  about 
it.     Ell,  but  you  were  speaking  with  certainly  of 
the  weight  ot'  the  battered  bullet,  were  you  not? 
Oh,  yes.     Did  you  take  a  note  of  it  ?    No,  kept 
it  in  my  mind.    You  say  the  bullet  you  got  from 
Kenstler  to    weigh — weighed  two   drachms,  two 
scruples,  less  one  penny-weight,  is  that  from  ac- 
tual  admeasurement?    It   is    the  exact  weight. 
Of  that  battered  bullet?    Yes,  sir.    You  weiglied 
that  on   Sunday?    Yes.     Now,   you   weighed  at 
the  same  time  a  round  bullet,  calibre  forty-four, 
I  want  to  know  with  the   same   exactness   what 
that  weitched  ?      The   new   bullet  weighed  two 
drachms,  one  scrapie,  less  a  penny-weight,  I  be- 
lieve, to  the  best  of  my   recollection.     Can't  you 
speak  of  your  own  knowledge,  did  you  weigh  it 
in  the  same  scales  ?    I  did.     Can't  you   tell  what 
it  weighed  exactly,  or  can  you  not  ?    I  believe — . 
I  don't  want  belief;  if  you  can't  tell  nie  correct- 
ly I  don't  want  you  to  guess  it;  you  say   you  did 
weigh  a  round  one ;  you  tell  us  the  difference  be- 
tween that  and  the  mashed  bullet,   and  yet  you 
can't  tell  us  the  exact  weight  of  the   round  one? 
It  weighed  one  scruple,  less  a  pennyweight  than 
the  battered  one.     Now  you  see,    here  is  the  dif- 
ficulty   you    got  into  :  we  have   calculations  by 
avoirdupois   and   you  weighed    by  apothecary's 
scales  ;  what  a  new  round  bullet  weighed  in  these 
scales,  that  day,  we   want   to  know,  it  you  can't 
tell,  we  wouldlike  lor  you  to  say  so  ?    I  can't  re- 
collect, sir,  for  certain.     Did  you  weigh  a  conical 
bullet,  lorty-four,  that  day  ?    Yes.     "VVhat   did  it 
weigh?    I  can't  say;  there  was  so   much   differ- 
ence between   the  weights    that  I  didn't  notice. 
The   conical  was   so   rnuch   heavier?      Yes,   sir. 
Then  it  was   decidedly  heavier  than  the   mashed 
bullet?    Yes.     So  much  so  that  you  didn't  think 
it  worth  while  to  note  the   difference?    Yes,  sir. 
Did  you  weigh  a  conical  bullet,  calibre  thirty-six, 
that  day?    Yes,  sir.    Did  that  weigh  more  or  less 
than  the  mashed  bullet  ?    Less.     Was  there  a  de- 
cided   difference    also?      Yes,    sir.      Was   it  as 
great    a    difference    as    between    the    buttered 
bullet  and  the  round  bullet,  calibre,  foriy-iour? 
There  is  a  ditference  of  between  two  and  three  in 
the  pound,  between  the  conical  bullet    thirty-six 
and  the  round  forty-four?    Yes,  sir,  I  see,  so  the 
round  lorty-four  whighs  very  nearly   the  same  as 
the  conical  thirty-six  y    Yes,  sir.     And  your  cal- 
culation was  that  the  mashed  bullet  was  a  round 
forty-four?     Yos    sir.     Now    sir,   I   ask  you  one 
question  and  a  solemn    one,    and  one  that   you 
need  not  be  ashamed   to   answer,  but  I  want  you 
to  be  direct  in  your  answer,   1   ask   you  whether 
the  whole  thing  was   not  conducted   with  a  bias 
against  the  witness,  Phillips,   was  not  that  your 
feeling  in  conducting  this   examination  ?    It  was 
sir. 

Counsel — I  thought  so,  sir,   and  I  am  glad  to 
see  you  have  the  candor  to  say  so. 

Re-direct  examination  by  Counsel  foraccused: 
Mr.  Watson,  with  regard  to  the  bullets  you 
weighed,  the  mashed  bullet  which  was  delivered 
to  you  by  Sergeant  Kenstler  and  the  round  bul- 
etofafiout  the  same  calibre,  I  think  I  under- 
stand you  to  say  that  you  i)ut  one  in  one  side  of 
the  scales  and  the  other  in  the  other  side  ?  Yes, 
sir.  You  didn't  just  put  one  into  the  scales  and 
weigh  it,  and  then  another  and  weigh  it,  but 
made  np  the  diftercncc  between  the  two  by 
weights,  was  that  the  way  of  it?  No,  sir,  I 
weighed  the  bullets  with  weitrhts.  The  mashed 
one?  Yes,  sir.  And  the  round  oni;?  Yes,  sir, 
afterwards.  Did  you  weigh  one  against  the  oth- 
er? Yes,  ana  I  found  a  great  dilierence.  The 
difTercnce  you  have  slated  ?  Yes.  You  have  beerj 
asked  whether  McRae  asked  you  for  these  char- 
ges and  you  said  not.  I  did  sir.  Uas  any  body 
since  that  time,  applied  to  you  for  them  ?    Yce, 
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fiir.     Who?    Mr.    Pliillips,    acconipiinied   by  his 
brotlier-iii-liiw  John  McKue.     What  eveniii!^  was 
that  y     1  think  last  Saturday    wuek,   hut  cannot 
speak  por.ilivcly.     You  rt^lused  to  irive  them  up  V 
Yfs.sir.     £  unllt•r^italld    you  to  say  th:it  you,  in 
coiuinon  with  othtr  pertKHis  in  Faycttevillc  took  a 
frreat  and  deep  intcrot  in  tiiis  iimtler  ?    I  did  sir. 
And  your  examinations  and    investiijations  arose 
Irointhe  deep,  ahsorlunfj   interest  you  lelt  iu  the 
matter r     Yes,    sir.     1    understand    you    to    say 
frankly  and  candidly  that  there  is  in  your  mind  a 
prejiuiice  a:;ainst  Pliiilips  V    There    is,    sli;,iifly, 
(sir,   1  neverspoke  to  him   in  m^'  lile  until  tjattir- 
day  week,  but  I  have  heard  of  him  aud  his  char- 
acter is  such  that  I  would  not  associate  witli  him. 
You  have  a  prejudice  against  him  from  what  you 
lieard  of  him  ■'     Yes,  sir,  i  felt  a  pity,    too,  on  ac- 
couut  of  iiis  family,  I  never   had   any  particular 
enmity  towards  him  in  my  life,    he  called  on  me 
Inst  Saturday    eveiiini^  and   insulted  me  grossly. 
Under  what    feelin^r    was  it  that  you  conducted 
this  e.vaminatioii  regarding  tliese  bullets  V    Well, 
a  curiosity  to  find  what  sort  of  pistol  it  was  that 
had  shot  the  man.     I  thought  you  said,  in  reply  j 
to  Mr.  Haywood's  question,  that  you   conducted  ' 
it  under  some  bias  towards  or    against  Phillips  V  j 
Well,  1  can't  exactly  describe  my   feelings  about  j 
it,  I  had  no  particular    enmity    against    Phillips  | 
but  I  wanted  to  know  the  trutli  myself,  that's  all.  i 
Well,  whatever  the  teeling  luight  have  been  that  j 
you  bad  about  him,  did  it  bias  your  judgement,  | 
or  your  testimony    here?     Not  at  all  sir.     What  j 
is  the  difference  iu  length    between  the   navy  re-  ! 
])eater  caliber    thirty-six   and  the  army  repeater, 
such  as  has  been  shown  to  you?  About  the  same 
length,  sir,  in    Kemingtou's    aud    Colt's.     I  am 
speakiug  ot  Colt's . 

Counsel  for  prosecution : 

I  don't  think  he  understands  your  question. 

Counsel  for  accused  : 

The  question  is,  what  is  the  difference  in  length 
between  Colt's  army  repeater  ?  I  believe  there  is 
half  an  inch. 

Judge  Advocate:— Iu  the  barrel,  or  in  the 
whole  length  ?    1  never  mentioned  the  barrel  sir. 

Well  then"  you  mean    .    I    mean    from    the. 

"strike"  of  the  barrel  to  the  end  of  the  muzzle  ? 

Counsel  for  accused: — What  did  you  say 
is  the  difference  ?  About  half  an  inch. 
Is  there  auy  intimacy  between  yourself  and  To- 
l:ir?  None  at  all.  Tom  Powers  ?  No,  sir.  Da- 
vid Watkins?  No,  sir,  I  have  never  spoken  to 
liim,  though  I  may  have  perhaps  on  the  street.  ' 
What  is  your  acquaintance  with  Captaiu  Tolar? 
I  met  him  at  Mr.  Boon's  store  very  often,  and  said 
go(»d-morning  and  evening;  and  he  has  been  to 
tny  shop  getting  some  things  m  my  way.  So  that 
your  acquaiutance  is  not  iutinaa'.e  by  any  meaos  ? 
No,  sir,  \ery  limited. 

Counsel  for  prosecution : 

1  understood  him  to  say  he  would  recognize 
that  mashed  bullet  ? 

Counsel  for  accused : 

He  did,  sir. 

■Counsel  for  prosecution,  to  witness : 

Did  you  put  a  mark  on  it?  Yes,  a  slight  one 
■with  finger  and  thumb — not  a  heavy  mark,  but 
enough  to  recognize  it  by. 

Couusel  for  accused : 

That  is  the  very  reason  we  want  the  bullet,  sir: 
to  identify  it,  that  he  might  put  it  in  the  scales 
here  iu  Court. 

Counsel  for  prosecution : 

The  diflSculty  is,  that  he  didn't  keep  the  other 
bullets. 

Counsel  lor  accused : 

We  can  And  some  of  the  same  calibre — he  has 
hia  scales  here,  (turning  to  witness)  havn't  you  ? 
Yes,  eir.    You  ho^e  both  ronufl!  an<i  conicHl  hijl- 


lets,  44?  Yes,  sir.  And  round  and  conical  for  a 
pistol  of  calibre  :5(»?  Yes,  sir.  And  you  have 
here  the  same  weight.^  and  scales  with  which  you 
weighed  the  bullet  Sergeant  Kcudtler  gave  you  ? 
Yes^  sir. 

Questions  l.y  the  Commission  : 

How  did  you  know  ihatSerfruant  Kentsler  had 

thai  bullet?     I  wa5  iiilormcd  by ,   well,  I 

don't  know  whom,  sir:  there  were  some  boys 
over  in  the  graveyard  when  they  du^  it  up:  I 
don't  know  who  told  me;  I  first  heara  about  the 
I'xhuming  of  the  body  aud  f..o  extracting  of  the 
bullet,  from  some  person  coming  jiito  my  shop. 
You  can't  recollect  at  all  ?  I  believe  it  was  a 
young  man  named  John  Boon,  who  told  me  that 
the  Sergeant  who  came  up  with  the  prisoners  told 
him  Sergeant  Kentsler  hud  the  tuUet..  Are  all 
navy  revolvers  of  the  same  length  ?  All  Reraing- 
ton's  arc.  Are  Colt's?  Y'es,  sir.  Are  the  Re- 
mington's navy  and  the  Colt's  navy  the  same 
length?  Well,  I've  never  measured,  but  I  be- 
lieve they  are — Oh!  i  thinli  there  is  half  an  inch 
difference.  Which  do  you  think  the  longer  of 
the  two  ?  I  think  Colt's  is  longer  ;  I  know  that 
Colt's  army  is  half  an  inch  longer  than  Kemiug- 
ton's. 

Judge  Advocate: 

That  will  do,  sir.  I  would  now  state  to  the 
Court  that  there  are  three  witnesses  yet  under 
summons  to  appear  for  the  defence.  One  of 
them,  Owen  Moore,  was  summoned  on  the  2l6t 
day  of  July. 

Couusel  for  accused : 

It  has  been  suggested  to  rac  that  perhaps  ha 
has  removed  his  residence. 

Judge  Advocates 

Well,  I  have  done  everything  that  is  in  tho 
power  ot  the  Judge  Advocate  to  procure  this 
witness.  I  have  sent  the  order  of  tiie  Commis- 
sion, issued  sometime  since,  to  Colonel  Frank, 
lor  Ifis  arrest,  but  until  this  moment  I  have  never 
heard  a  word  in  relation  to  him.  One  of  their 
witnesses  is  Surgeon  Kirke,  to  whom,  although 
summoned.  Colonel  Cogsv.ell  refuses  permission 
to  leave.  I  will  send  a  peremptory  summons  for 
him  to-day.  At  the  earliest,  there  will  not  be  an- 
other witness  here  before  Sunday  morniug,  and  I 
would  therefore  suggest  that  the  Court  adjourn 
till  Monday. 

Counsel  tor  accused : 

Would  it  not  suit  the  Court  as  well  to  adjourn 
till  Tuesday  ?  I  fear  no  witnesses  will  be  here 
until  Monday  morning  at  earliest. 

Judge  Advocate  : 

I  am  very  anxious  to  close  this  case  as  quickl5' 
as  possible  consistent  with  justice.  It  the  wit- 
nesses do  not  come,  we  cannot  proceed,  that's 
all. 

Counsel  for  prosecution  : 

If  the  Court  will  adjourn  till  Tuesday,  I  will 
have  the  witnesses  here. 

The  Commission  : 

Do  you  think  it  probable  we  shall  have  auy 
witnesses  here  on  Monday? 

Judge  Advocate : 

I  think  it  highly  probable  that  we  shall. 

At  2  P.M.,  on  motion,  the  Commission  ad- 
journed to  meet  on  Monday,  2nd  September  at 
10  A.  M. 

Raleigh,  N.  C,  Sept  2,  1867,  10  A.  M. 
Present :  Col.  J.  V.  Bomford,  8th  Infantry ;  Bvt. 
Lieut.  Col.  Thos.  P.  Johnston,  Capt.  A.  Q,  M.,  U. 
S.  V. ;  Capt.  P.  H.  Remington,  6th  Infantry;  2d 
Lieut.  C.  E  Hargous,  40tu  Infantry;  Ist  Lieut. 
R.  Avery,  Judge  Advocate;  the  Counsel  for  the 
pro6«<*ntion,  sU  the  accused  and  their  Counsel. 
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rR0CEiir)i:cG6  of  a  militakv  commission, 


Absent:  2d  Lkiit.  Louis  E.  GraiiLccr,  40th  luft.  ' 
Tlic  Judge  Advocate  stated  that  there  M^ere  no  , 
"Witnesses  pre-jent  to  be  (^^:aniined,  whereupon  on 
motion  the  Commission  adjourued  to  meet  on 
Tuesday,  Sept.  3rd,  at  10  o'clock,  A.  M. 

liALEiGii,  N.  C,  Sept.  :Jrd,  18G7,  10  A.  M. 

Tlic  Commission  met  pursuant  to  adjouru- 
jnent. 

Present,  all  the  members  of  the  Commission, 
tlie  Juclu''e  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused,  and  their  Counsel. 

The  reading;  of  the  testimony  taken  on  Friday, 
August  30,  was  waived— there  being  no  objec- 
tion thereto. 

The  Counsel  for  the  accused,  said  : 

I  will  state  to  the  Court,  that  I  received  a  note 
from  Mr.  ^Vatson,  yesterday  morning,  beloi-e 
leaving  for  Fayetterille,  iu  whicli  he'asked  to 
say  that  he  desired  to  make  a  correction  in  his 
testimony,  at  these  points  : — wherever  he  made 
use  ot  the  word  "pennyweight"  he  intended 
"grain."  The  Court  will  recollect  very  well 
that  when  he  spoke  of  the  weigiit,  he  (lualitied 
by  saying  that  he  spoke  of  ai^inhecary's  weight, 
and  it  will  be  manifest  to  tlie  Court,  that  he  did 
jneau  grains,  and  did  not  mean  peimy  weights,  be- 
cause pennyweights  is  not  one  of  the  measures  of 
apothecary's  weight,  at  all.  lie  desire?  that  that 
correction  may  be  made  in  his  testimony. 

The  Counsel  for  the  prosecution  : 

The  prosecution  objects  to  any  alteration  be- 
in.i^  made  iu  the  testimony  of  Walter  Watson,  at 
This  late  stage,  lie  had  an  opjiortuuity  of  cor- 
recting his  testimony,  it  was  read  over  to  him. 
He  has  now  returned  hon:e,  and  having  made 
liis  calculations  and  seeing  the  absurdity  uf  some 
of  his  responses,  he  desires  to  make  tlie  correc- 
tion. It  is  opening  tiie  door  too  wide  for  fraud. 
That  will  be  a  matter  for  debate  when  his  evi- 
dence. Clime  up  for  correctioii.  He  has  testified, 
using  the  expression  pennyweight  in  evci-y  de- 
scription. There  is  a  diti'erenee  of  twenty-three 
grains  between  a  pennyweight  and  a  grani,  and 
we  object  to  his  alteration  of  twentv-three  grains 
iu  the  weight  of  the  bullet.  We  tlnnk  his  testi- 
mony (Jiight  to  stand  as  it  is,  and  go  for  what  it 
is  worth,  with  this  orplanation  :  we  do  not  think 
his  testimony  ought  to  be  changed,  for  he  has 
]iad  an  opprtunily  of  conning  it'over. 

Counsel  for  accused  r 

1  will  j-tate  to  the  Court,  that  while  that  is  so— 
ISh:  ^\'atson  had  the  o])portunity  of  having  his 
testimony  read  over  to  him — that  he  had  a  portion 
of  it  read  over  to  him,. and  was  so  well  satisfied 
with  the  accuracy  of  it,  tiiat  he  did  not  ask  that 
the  whole  of  it  siiould  b(!  read  over. 

But  what  would  be  the  eflect  of  this.  The 
Court  dfelines  to  admit  that  correction  to  be 
made.  Watson  is  recalled  from  Fayettevillelure, 
ami  i)iit  upon  the  stand,  and  makes'the  correction 
in  a  supph mental  examination.  What  is  saved  bv 
it?  It  must  be  perfectly  manifest  to  the  Court 
that  this  man  Watson  is" an  intelligent  man,  and 
that  he  certainly  understands  the  weights  and 
measures,  about  wliich  he  spoke.  lie  savsto  the 
Court  now,  that  he  did  not  mean  pennv-wei^'hts, 
mid  it  would  be  absurd  to  suppose  that  he  did 
mean  peimy-weights,  if  you  trive  him  credit  for 
intelligcuce  ;  and  tiiat  he  did  mean  irraius,  which 
was-tJie  ne.xt  weight  to  the  weight  he  gave— so 
many  serui>les,  and  so  manv  grains.  It  is  per- 
fectly manifest  to  the  Court,  that  it  was  a  mere 
iuadvertance,  a  mere  incorrect  expression  on  his 
part,  and  if  the  Court  will  allow  the  tistimony  to 
b<"  corrected  now  it  will  be  doing  to  the  witness 
only  justice.  If  the  Court  shall  not  allow  tlio 
testinronrK)  be  dortiici  it  will  make  it  neces.-«arv 


to  recall  the  witness  !Mr.  Watson,  and  then  in  a 
supplemental  examination  he  can  correct  ii. 

I  hold,  sir — and  1  think  the  Counsel  will  not 
gainsay  it,  tliat  all  Courts  of  justice,  ot  all  sorts, 
sit  lor  the  purpose  not  of  entrapping  witnesses, 
but  to  get  at  testimony  which  is  fair  and  satisfac- 
toi-y  to  themselves;  that  the  witness  states  what 
he  mea))S,  audit  by  iuadvertance,  anytliing  goes 
down  on  the  record,  which  tlie  Court  must  *ee 
that  he  did  not  mean — the  Courts  will  always  per- 
mit a  correction.  It  therefore  seems  to  us,  to 
narrow  itself  dowu  to  tliis,  whether  a  correction, 
which  the  Court  must  necessarily  see  is  a  proper 
correction,  shall  be  made  now,  or  whether  we 
shall  be  compelled  to  recall  the  witness,  fioni 
the  town  of  Fayetteville,  and  put  him  on  the 
stand,  that  he  may  correct  his  testimony  here. 

The  Commission  v.as  cleared  for  deliberation, 
and  after  sometime  so  spent  the  doors  were  re-o- 
pened, and  the  Judge  Advocate  anuouuced  that 
the  Conuiiissiou  sustained  the  objection  of  the 
Counsel  for  the  prosecution  to  the  alteration  of 
the  testimony  of  witness,  Walter  Watson. 

Friday's  proceding  were  then  read  and  approv- 
ed.  •     '  ■ 

Yesterday's  proceedings  were  read  arid  approv- 
ed. 

Loi'is  R.  KiUK,  a  witness  for  the  defence,  hav- 
iuff  been  first  duly  sworn,  tesiilied  as  follows  : 

l-^xamined  by  the  Counsel  for  the  accused  : — 

What  is  your  namey  Louis  K.  Kirk.  What  is 
your  rank?  Assistant  Surgeon.  In  what  com- 
mand V  Post  of  Fayetteville.  Did  you  exhume 
the  body  of  a  colored  man,  by  the  name  otArchy 
Beebee,  or  Archy  Warden  y  I  had  a  body  exhum- 
ed, that  was  said  to  be  the  body  ot  Archy  Beebee. 
"Were  you  present  at  the  time  of  the  exhuming  of 
the  body  y  I  was.  When  Mas  it  sir  V  The  third 
of  August,  I  think-  What  time  iu  the  day  sir? 
About  ten  o'clock.  Before  noou?  Yes,  sir. 
Wiio  were  present,  assisting  at  the  exhuming  of 
the  body  V  I  had  a  detail,  and  a  couple  of  colored 
men  came  there  to  assist.  Who  were  they  y  One 
of  the  soldier's  names  was  Armstrong,  I  don't 
know  the  others,  one  of  the  colored  men  was 
Armstrong,  he  had  been  a.  witness  on  the  trial 
here.  Did  you  re(picst  him  to  be  there  presents 
No,  sir,  I  had  Sergeaut  Keustler  with  me,  aud  I 
took  the  two  detailed  men  to  do  the  work,  I  sent 
back  for  two  more,  but  when  they  got  there  I 
think  the  body  was  exhumed.  Did  Armstrong 
assist  iu  exhuming  the  body  •?  Yes,  sir.  Was  he 
ordered  to  be  present,  or  was  he  a  mere  volun- 
teer? I  think  he  voluutcrcd,  sir,  one  of  the  sol- 
diers ask  him  to  relieve  him  alter  he  got  there, 
I  don't  know  sir,  which.  You  didn't  recjuest 
him  to  be  present  V  Xo,  I  had  a  colored  man 
with  me  to  close  the  grave.  Armstroug  came 
theie  after  you  had  reached  the  grave"/  Yes. 
And  he  either  volunteered  his  services,  or  was  re- 
quested by  one  of  the  soldiers  detailed  to  assist  ? 
Yes.  Did  you  take  up  the  whole  body?  No. 
How  much  of  the  body  did  you  take  up".  I  just 
had  the  head  taken  up.  At  what  point  did  you 
have  it  severed  from  the  body?  At  the  neck.  What 
was  the  state  of  the  head,  at  the  timeit  was  taken 
up  ?  The  tissues  were  very  decomjiosed,  sir,  all 
came  off,  fell  to  pieces;  the  whole  body  was  de- 
composed. AVere  the  ears,  or  any  portion  of  the 
cars,  upon  the  head?  I  can't  say  ft)r  certain,  I 
rathei'  think  they  were;  the  tissues  v,- ere  all  hang- 
ing around  them  ;  it  made  me  sick,  aud  I  kept  as 
far  from  it  as  I  could.  Was  the  hair  upou  the 
licad,  or  had  it  come  off?  It  had  all  come  off. 
Where  did  yoa  make  an  examination  of  theskuil, 
there  at  the  jjlace?  Yes,  sir,  close  by  the  grave. 
What  was  the  character  of  the  ground  around 
that  jdacc?  It  was  sandy  ground,  Mith  some 
thiu  iriowtU  of   grass  or  m eeds  over  it.     \Va£  the 
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skull  sawi'd  open?  Yes,  sir.  Which  way  vas  it 
hiiwcd  V  'I'lit;  hack  part  was  sawed  oil',  nearly 
from  ilic  to[)  to  tliu  liuttom.  Wlicn-  was  the  Inil- 
lot  I'ouiicl  ?  It  was  ill  the  mass  of  the  hrain,  sir. 
Was  the  mass  of  the  hraiii  examined  wliile  in  the 
slvUll-'  Part  of  it  wna  drawn  out;  the  part  that 
the  hall  was  in  was  drawn  out.  .\ndtiien  tlu'  ex- 
amination was  made  in  that  mar's,  and  the  l)iillet 
was  found  in  it?  Yes.  Have  yon  that  skull  noiv:' 
1  have  pait  ol  it.  Have  yon  the  ])art  >\  nieh  sliov,-s 
the  hole  wliere  the  nullct  entered  ?  Yes.  AVIiere 
isitV  It  is  now  in  the  liosjiital  at  Fayettcville. 
JJid  you  make  a  caielul  examination  ot  tiie  skull 
on  the  day  the  hody  wasexhumedy  Yes.  Have 
you  exaniincid  it  since  that  day  y  Yes.  State,  if 
you  i)leas(!  where  the  hail  entered  V  It  entered 
in  the  main  laniluloidal  suture  ahont  half  way 
Irom  the  oeciputal  bune,  to  the  lU'oiectioii  in  the 
back  liaek  ot  the  liead — halt  way  from  the  oritiec 
of  the  car  to  the  larire  ])iotuljeranee  on  the  Ijaek 
of  the  head.  The  oriliee  ottlic  Icll  or  ri^ht  ear? 
The  left  ear.  Did  it  enter  the  walls  of  the 
wkuU,  or  did  it  enter  the  suture?  Kiijht  in 
the     suture.  AVhat     is     the      thickness    of, 

the     skull,     at     the     point     the     hall     enter-  | 
uil  V    It  is  not    over  an  ciiThth  of  an    inch,  about! 
an  eitfhth.      Would     penetration  be  elleetcd    by  | 
a  ball    more    easily  in   the  suture,  where  this  en-  [ 
teri'd,  or  in  the  wall  of  the  skull?     In  this  skull,  , 
more  easily   throui,^h   the  suture.     Why   do  you  \ 
say  this  skull — was  there  auythinir  peeuliarabout 
this  skull  y    The  sutures  in  the  skull  \\ere  rather  [ 
open;  I  don't  know  how  they  were  at   the  time  | 
the  man   was  shot;  they   are  not  as  close  as   I[ 
have  seen  in  skulls.     80  jx^ietration  would  he  ef-  [ 
leeted  in  this  skull  at  the  point  where  that   ball  | 
entered  more  easily  than  it  would  in  an  ordinary 
skull,  or  other  skulls  that   you  have   examined  V| 
I  think  so,  I  think  it  is  thcthinncst  skull  I  most  i 
ever  seen.     Arc  you   accustomed   to   examinim;' | 
skulls  of  people  y    Not  a  ureat  many.     Are  you 
accustonted  to  examiniui;-  skulls  of  colored   per- 
sons ?     Not  especially.     Have  you  had   much  cx- 
]>erieucc,  sir,  in  surirical   opeiations,    and  anato- 
mical  examinations?    Not    a  great   many    ana- 
tomical examinations.  Have  yon  examined  man}' 
skulls  before?     Y'es,  I  have  seen  quite  a  number. 
And  you   think   this   skull    was   thinner  at   this 
point  than  any  other  you   have  seen?    I  think   I 
never  saw  one  so  thin.     And  you  never  saw  one 
with  such  open  sutui-es?    I   don't  think  I  ever 
did.     Did  it  enter  directly  in  the  suture,  or  at  the 
junction  ot  two  sutures  ?    liiirht  in    one   ot  the 
sutures.     How  tar  oil  Ironi   the  junction    of  the 
two  sutures?    Two  inches  and   a  half,!  should 
think.     What  was  the  character  of  the  hole  that 
you  tound  in  the  skull  ?    The   i^cncral   ehaiaeter 
was  round,  it  was  ra,u:i^ed.     Did  yott   examine  it 
Irum   the  inside   and  from   the   outside?      Yes. 
What  was  the  outside  appearance— was  that  jaij- 
<red?      Yes,   sir,    iar;i;ed,   somewhat.      And   tlie 
inside  appearance,    was    there    any    depression 
or   any   elevation    in     tlie    skull  ?      The   lower 
])art  was   slightly   dei)ressed,   and    in  the  inside 
the   bone   was   chipiicd  out,  as   the   bullet  went 
through,  it  chipped   out  the   inner  table   of  the 
skull  to  a  very  sliu:ht  extent.     So  there  was  a  de- 
pression in  tlie  point  of  the  skull   nearer  to  the 
left  ear?      One    part  of  the  bone  was  depressed 
there.    Is  that  depression  invisible  from  the  out- 
side?   Yes.     Aud  there  is  a  ehipi)iiiu:  out  of  the 
skull  on  the  inside?    Yes,  all  around  about  the 
aperture.     Could  you  tell,  sir,  the  range  of  that 
ball — which   direction    it   ranged  ?      It  was  very 
nearly  perpendicular  to  the   skull ;    it  niay  have 
been  a  very  little  from  the  front  and  down  ;   may 
have  gone  up  and  backward  a  little.  Yotiropiniou 
is  that  the  strike  came  from  a  point  perpendicu- 
lar to  that  portion  of  tlic  skull?     Yes,  or  very 


nearly  so.  From  what  do  yon  inal<c  \iv  that 
opinion,  sir,  Irom  the  appearance  of  the  ajiei'ture  ? 
Yes,  sir.  Did  you  examine  [\\r.  o])]m^ite  wall  of 
the  side  of  the  skull  on  the  inside?  I  did  not, 
i/xeept  the  ]iicce  that  I  have;  I  looked  nt  it,  the 
nlhei-  sk'  11  I  did  not.  1  mean  the  skull  on  the 
right  hand  sidt:'  ?  J  didn't  (^xaniim;  it.  You  could 
not  tell  then  whethertlie  ball  had  i)assed  thrungh 
the  brain,  and  passed  to  the  wall  of  the  skull  upon 
the  liL'ht,  or  whether  it  had  not?  No,  sir.  Hut 
you  (lid  liiid  the  liall  in  the  mass  of  the  brain  ? 
Yes,  sir.  How  far  is  the;  brain  from  the  skull  at 
the  point  that  that  aperture  was?  The  base  of 
the  brain  is  very  nearly  against  that  ])lace;  it  went 
in,  I  think,  about  the  liase  of  the  brain.  IIow 
broad  is  the  base  of  the  brain  ?  About  fourinchc,«, 
I  think.  It  is  very  nearly  against  the  point  where 
the  bullet  entered  ?  Yes,  sir.  And  the  liase  of 
the  brain,  at  that  point,  is  about  four  inches  in 
width?  Yes,  sir.  The  soft  pulpy  sulistance  ? 
Yes.  After  penetrating  the  skull,  getting  info 
the  inside  of  the  skull,  is  there  any  obstruction 
that  the  ball  would  meet  with  except  the  soft 
pulpy  substance  of  the  brain,  until  it  reached 
the  opposite  side  of  the  skull — a  bullet  strik- 
ing as  you  sa}'  periiendieiilarh-?  No,  sir, 
if  it  did  not  go  downward,  it  would  not  meet 
any  thing,  there  is  nothing  between  the  opposite 
sides  in  a  horizontal  eours-e.  I  understood  you  to 
say  that  it  went  upwards  a  little?  Yes,  I  don't 
thinlv  there  woukt  be  any  ol)struction  whatever, 
in  the  direction  the  bullet  took.  You  were  pre- 
sent at  the  veiy  instant  the  bullet  was  taken  from 
the  brain?  I  was.  Could  you  tell  whether  the 
bullet  was  lodged  al)out  the  center  ol  the  brain  ; 
or  whether  it  was  nearer  to  one  side  or  the  other 
side  of  the  brain  ?  I  could  not  give  any  idea  at 
all,  the  brain  was  in  a  fluid  state,  decomposed  en- 
tirely. What  did  yon  do  with  the  ball  ?  I  gave 
it  to  Serg.  Kenstler,  Company  K.  8th  U.  S.  Infaii 
try.  AVluit  was  the  size  of  the  hole  made  by  the 
bullet;  did  you  measure  it?  I  did  not.  You 
can  give  neither  diameter  nor  circumference  ? 
No,  sir,  merely  a  guess ;  that  would  be  all.  I 
don't  want  a  guess  .if  you  have  an  opinion?  I 
have  no  definite  idea.  Can  j'ou  describe  it 
by  any  portion  of  your  person ;  or  anything 
that  you  have  about  you?  My  front  finger 
just  about" goes  in  it.  How  far?  To  the  first 
joint,  or  nearly  there.  Is  3'our  front  linger 
a  little  front  linger  or  a  large  front  finger? 
A  small  one  I  should  think,  sir.  Can  you  say  in 
inches,  or  the  fractional  i)art  of  an  inch,  about 
how  large  across  that  aperture  was  ?  I  could  not 
with  any  certainty  I  am  not  very  good  at  raeas- 
nre.  What  is -your  height,  Doctor?  About  five 
feet  eight,  five  feet  seven  and  a  half,  or  something 
about  there.  AVliat  is  your  weight?  About  one 
hundred  and  twenty-eight.  I  think.  Yon  sa}'  yon 
saw  the  ball,  and  you  delivered  it  to  Sergeant 
Kentsler?  Yes.  Did  you  examine  the  ball  be- 
fore you  delivered  it  to  Sevgeant  Kentsler  ?  Yes, 
sir.  What  was  its  condition,  sir?  It  was  some- 
what corroded,  sir.  What  was  its  form  ?  Itivas 
an  irregular  sipiare — more  sciuare  than  an}-  other 
form,  to  my  observation— not  a  round  ball.  Was 
it  veiT  much  battered?  Yes,  sir.  Could  vow 
tell  why  it  was  so  much  battered.  Doctor?  I 
could  not,  sir.  Was  it  so  much  battered  that  you 
could  not  tell  what  its  original  form  was  ?  Yes, 
sir.  Would  the  entering  into  a  skull  at  thepoint, 
and  of  the  thickness  you  have  described,  batter  a 
bullet  so  much  as  that  bullet  was  battered  ?  I 
am  not  familiar  enough  witli  iirojcctilcs  to  know 
whether  it  would  or  not.  Have  you  ever  seen 
that  bullet  since  at  all?  I  saw  it  once  since  I 
gave  it  to  Sergeant  Kentsler.  Where  did  you  see 
it  ?  In  my  oflice  at  the  hospit-.il ;  it  was  the  same 
day  that  I  ddivercd  it  tu  Serireunl  Kcnttlcr;  I 
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fliiiik  it  n-;i.s  linj  bamc  diiv,  I  won't  bu  pei-f>;ctly 
pcjaiUvi;  itiiout  Ur.it.  teiiicc  that  duy  you  liavc 
r.cvL-r  <c-i'ii  it  ?  No,  isir.  Did  ymi  weiirh  tliut  bul- 
lift?  Yi's,  ^il■,  1  wci;;licd  it.  IJuw  ditl  yoii  wii^li 
i;  y  Iti  an  apdtljccury'.s  scales.  Will,  sir,  what 
did  you  liiid  to  l)u  IIk-  weight  of  it  Z  >Iy  iiniires- 
eioii  i<.  sir,  exactly  tlireu  ilriiehiiii«,  one  liuiulred 
and  ciL'iity  graiiio.  Are  you  certain  ol  that,  or  is 
it  only  an  iniprei^.-ion  V  J'hal  is  what  I  took  it  to 
be  at  tlie  time;  a'.id  the  note  1  made  ol  it  is  three 
drachms.     Did  you  make  a  noteol  it  at  thetime:-' 

I  did.  Exactly  three  drachms  y  E.vactly  three 
tliaehms.  Did  you  weigh  it  with  any  other  bul- 
let? No,  sir.  Didjou  weigh  any  otlier  ball  at 
tliat  tiiee?  None.  Have  you  weighed  any  otlier 
ballsiniey  U-s.  Wliat  other  ball  ijave  you 
iveii^hed  since  that  time  V 

Counsel  lor  the  pi'oseeution  : 
Don't  mention  the  weigut  it  you  pleEtse. 
Tliey  were  lead  bullets  that  ]  got,  that  fiiJted 
<.-itlier  a  Remington  pistol,  or  a  Colt's  navy  re- 
■\(jlver.  What  kind  ol  bullets  were  those,  what 
shape  y  I  think  tlicy  were  b.ith  conical  Who 
said  that  they  titled  those  pistols?  A  boy  in  a 
gun  smiths,  1  dont  know  *'iio  he  is.  Do  you 
know  whether  they  litted  tiiose  pistols  or  not? 
Oncoftlicm  does,  one  ot  tijem  tits  a  Colt's  re- 
volver, 1  believe  it  is,  that  I  had  in  my  rooai  ;  I 
pay  little  ;ittention  to  revolvers,  but  1  think  it  is 

II  Coil's,  I  am  conlident  it  is.  What  sized  Colt's 
rev-olve^  ?  TJie  largest  size  but  one.  And  you 
tried  one  o-f  ?tje  bullets  which  you  weighed,  coni- 
<;al  in  its  form,  in  that  pistol?  Yes,  sir.  You 
spoke  something  of  having  weighed  another  con- 
ical ball  ?  It  was  said  to  be  the  largest  size  of 
■Colt's  revolver,  no,  I  think  he  told  me  that  he 
•didn't  know  the  pattern  of  that  ball,  tir.-t  he  told 
mn  it  was  a  Colt's  and  afterwards  he  told  me  it 
■vvas  not,  it  was  some  other  pattern,  he  tiiousilit. 
Did  you  weigh  any  round  bullets  ?  I<o,  sir.  You 
we.ighed  those  two  conical  bullets,  one  of  which 
jou  say,  Jits  a  Colt's  rejjeater,  next  to  the  largest 
size,  that  you  know?  Yes,  sir,  it  ju>t  about  tits 
the  barrel.  Does  it  fit  it  exactly,  or  just  about 
fit  it?  It  goes  in  without  much  trouble.  So  a 
.tnustard  seed  would  go  in,  does  it  lit  it  very 
tight?  It  might  perhaps,  if  it  was  lorced  in  with 
■a  ramrod,  I  stuck  it  in  the  muzzle  a  little  piece, 
so  that  I  could  pull  it  out  again.  Did  you  notice 
tl:e  bullet  lor  Colt's  revolver  particularly,  do  you 
know  whether  it  is  smaller  near  the  base,  or 
whether  it  hasa  place  cut  out  lor  a  string,  to  tie 
on  a  cartridge?  This  one  I  think  had  ridges  on. 
How  many  I'idges  do  you  think  it  had?  I  don't 
Ivnow  that,  I  am  not  positive  that  the  small  one 
has  ridges  on,  the  large  one  I  know  has  two.  I 
iiui  speaking  ol' the  small  one,  the  one  that  fits 
Colt's  revolver,  the  second  size  ?  I  am  not  pos- 
itive that  it  has.  It  was  not  in  a  cartridge  when  I 
got  it.  And  you  are  not  certain  whether  those 
ridges  are  on  it  or  not  ?  Xo,  sir,  I  atn  not  cer- 
tain.    What  did  you  find  to  be  the  weight  ? 

The  CouTJscl  lor  the  prosecution  objected  to  the 
question. 

The  Counsel  for  the  accused  said  : 

We  do  not  press  it,  I  wanted  simply  to  show- 
that  we  were  enti<-ely  fair  about  this  matter,  I 
have  not  the  remotest  idea  of  what  his  answer 
would  be. 

Direct  examination  resumed. 

Did  I  understnnd  you  to  say  that  the  suture  of 
the  skull,  in  any  skiill  is  more  easily  pierced  than 
the  balance  of  it?  As  a  person  becomes  older 
the  suture  becomes  solid,  and  then  I  suppose  they 
would  be  harder  to  pierce,  they  become  almost 
obliterated,  and  the  skull  is  thitl;^er  there,  than  at 
any  other  part,  6o  that  in  that  ease  the  suture 
would  be  iiarder  to  pierce  than  the  plain  surface 
of  thf  *kull.     fto   \h<'K    "i'hi>  yri'i  r»p't  57^.-  ar 


answer  tvT  the  sfcn'rai  questiwn,  as  to  whether 
the  suture  would  be  tuore  easily  penetrated  than 
tlie  walls  ot  the  skull  where  there  is  no  suture, 
you  give  your  lormer  ans.ver,  that  a  snt4irc  of 
"this  skull  was  more  easily  penetrated  than  the 
bs.'«U)ce'Of  the  skull  ?  Krom  the  i>resent  condi- 
tion ot  The  skull,  I  can't  tell  what  decomposition 
may  have  done  lor  the  skull 

Cross  examination  by  the  Counsel  for  the  pros- 
ecution. 

Alter  this  negro  boy's  head  wasoul  of  th-c  grave, 
you  say  the  back  of  the  head  wa<  .-awed  06  ?  Yes. 
What  ])ortion  was  sawed  oft"?  About  ihe  crown 
of  his  head.  There  was  no  possibility  ol  another 
Iwllet  being  thrust  into  his  head,  while  you  were 
there,  witlmut  your  seeing  it?  I  was  not  there 
when  the  head  was  taken  olf,  a  shower  came  up, 
and  I  got  into  an  ambulance,  I  told  them 
when  they  had  the  head  sawed  oil  to  call 
me.  Were  you  tlmrc  when  the  head  was 
opened?  I  saw  the  head  opened,  I  told 
then  nt>t  to  do  ai  ythii'.g  until  they  called  me.  Af- 
ter the  back  of  the  slciill  was  taken  ofl'in  this  way 
did  the  whole  contents  of  the  skull  fall  out  on 
tlve  ground?  Visry  nearly  all  of  them,  I  had  tiiem 
p«iured  out.  Y'ou  had  the  whole  head  emptied  be- 
fore y(>u  exemined  for  the  bullet  ?  I  presume  all 
of  it  was  poured  out.  Is  it  possible  lor  you  to 
say  with  any  cei-tainty,  whether  that  bullet  had 
pi-netrated  the  whole  brain,  or  whether  it  was  in 
the  substance  of  the  brain  at  the  time  the  brain 
came  out?  It  appeared  to  be  surroimded  entire- 
ly by  the  brain,  wIr-h  I  found  it — I  should  think 
it  was  in  the  sub.-tance  of  the  brain.  Yo.'ir  im- 
pression is,  from  the  place  where  you  foimd  the 
bullet,  and  its  corctdition,  that  it  was  light  in  the 
su'istance  ot  the  brain  ?  Yes,  sir,  some  part  of 
the  substance.  Have  you  any  doubt  about  this 
being  the  very  bullet  that  was  in  the  man's  brain 
that  you  took  the  head  oft'  ot  ?  Not  in  the  least 
sir.  Y'ou  say  John  Armstrong  was  there  ;  you 
don't  know  how  he  came  there?  He  came  there 
from  curiosity  I  believe  sir — there  were  a  number 
of  women  and  children  there?  Did  he  have  any- 
thing to  do  with  taking  the  head  off?  They  told 
me  he  cut  the  head  oft — I  was  not  there  just  at 
the  time.  Was  he  standing  by,  when  the  head 
was  emptied  and  during  the  whole  examination  '? 
Y'es,  sir.  The  tissues  w^ere  in  a  great  state  of  de- 
composition? All  the  tissues  of  the  skull  nearly 
were  otl.  Can  you  tell  me,  as  a  matter  of  surgi- 
cal knowledge,  whether  a  conical  bullet,  or  a 
round  bullet  makes  the  largest  hole,  in  ]>assing 
through  the  skull?  A  conical  bullet  does.  It 
makes  a  hole  larger  than  its  circumference  ?  Yes 
sir.  How  is  it  with  a  round  bullet?  It  is  not 
much  larger  if  any.  Was  the  hole  round  ?  It 
was  jiot  entirely  round.  Could  you  pronounce, 
from  its  condition,  whether  it  was  made  by  a  con- 
ical or  a  round  one?  I  should  think  by  a  conical 
bullet;  th-at  is  my  impression.  You  say  that  'lolc 
was  slightly  irregular,  as  if  it  were  made  with  a 
conical  bullet — could  you  insert  your  linger  up  to 
the  first  joint?  I  should  think  nearly  up  to  the 
ftrst  joint,  not  quite  perhaps. 

(The  witness  designates  about  the  point  of  his 
fore  finger  which  he  could  insert  in  the  aperture, 
which  measures  oue  and  seven  eighths  inches  in 
circumference  ) 

You  spoke  of  this  ball  having  entered  through 
one  of  the  sutures,  in  the  back  of  the  head  ?  \es. 
At  what  age,  do  the  sutures  in  the  back  of  the 
head  usuafly  close  ?  Well  sir  I  could  not  answer 
that  question ;  there  is  a  ditference  in  different 
individuals.  Is  not  there  a  general  medium  sir; 
that  you  could  give,  as  a  scientific  man,  or  is  it  a 
matter  of  very  great  uncertainty?  It  is  a  matter  of 
very  great  ubcertainty  with  me  at  least;  1  don't 
'liD'^T  that  I  ^:rtn]'^  ?"^.      Ton  ^''■v  the  stitu'-^s  0} 
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this  skull  appeared  to  be  more  opun  than  is  cus- 
tomary ?  Verf,  bir.  The  younc;t;r  the  bubjcet  is, 
the  tuorc  open  the  sutures,  us  a  freneral  riili;? 
Yes,  sir.  And  altt r  a  man  reaclies  m;iturity,  I 
suppose  they  close  Cully  'i  Yes — thirty  or  ihirtv 
five,  along  there  soiiiewiiere.  Is  it  a  laet  or  not, 
that  a  body  having-  been  hurried,  subject  to  de- 
composition and  the  action  of  the  atiriospliere, 
that,  tlie  sutures  of  the  skull  open  more  and 
more;  or  do  they  remain  in  the  condition  they 
were,  when  tlie  person  diedi?  I  don't  liiiow,  I 
can  hardly  give  an  opinioin  on  that;  I  don't 
think  the  decomposition  would  open  tiiem, 
UDle<<s  there  was  some  cartilaj^inous  matter, 
the  bony  matter  I  don't  think  would  open  much. 
Did  you  examine  any  of  the  oilier  sutures  V  None, 
except  in  the  piece  I  sawt'il  o5F,  tlu^y  ail  appeared, 
to  be  started.  As  much  as  the  one  throus^li,  which 
The  ball  entered  'i  Very  nearly  as  much.  You 
bpokeol  the  width  of  the  brain  atthe  Ijasc,  which 
way  did  you  mean  to  measure  the  width,  across 
the  head  ?  Across  the  widest  point ;  it  is  a  mat- 
ter of  uncertainty  with  me,  1  don't  recollect  any 
recorded  measurement,  but  I  tiiink  the  skull  was 
about  four  inches  wide  across  the  base.  You  say 
you  weijj;hed  this  bullet,  that  came  out  of  Archy 
Beebee's  head  y  Yes.  And  it  weii^lied  one  hun- 
dred and  eigiity  grains  V  I  briievc  the  scales  are 
accurate,  1  tlon't  know  whether  the  weights  art; 
accurate  or  not;  I  just  used  them  and  I  never 
tcsttd  them,  it  weiuhcd  three  drachms  with  the 
weights  I  had,  i)recisely.  You  were  asked,  sir, 
al>out  the  Denetraiion  of  lead,  something  about 
the  wound  it  would  make,  and  so  on, — is  there  a 
ditTerence  or  not  in  leads  or  is  it  not  your  expe- 
rience such  as  has  called  your  attention  to  tliat; 
1  mean  with  regard  to  the  degree  of  density  of 
Jeady  That  is  something  I  never  thought  of. 
Did  you  never  obsi-rve  tiiat  some  leads  are  solter 
tiian  others '/  Perhaps  I  have;  I  have  never  no- 
ticed il  in  crnneetion  with  bullets,  tliougli.  Have 
you  ever  examined  tue  qnestiuu,  whetlura  bullet 
loses  any  of  its  substance  in  p*isMnu-  tiiroiigh  a 
6Ub^taIlce  like  the  back  of  a  skall,  l:ave  you  ev- 
er seen  any  lead  delatclied'/  I  don't  remember 
ever  having  seen  any  lead  detaciied.  In  exami- 
nation of  wounds  you  have  never  noticed  that 
any  lead  was  left  on  the  points  ol  the  jagged 
ends  ol  the  wound?  No,  sir.  You  have  ex- 
pressed the  opinion,  sir,  that  this  wound  was 
mHd<.  with  a  conical  ball — is  tliat  a  decided  opin- 
ion y  Either  a  conical  bullet  or  a  slug,  not  by  a 
simple  round  bullet,  I  don't  think.  Is  that  opin- 
it)n  a  decided  one  y  Y''es,  sir.  I  understand  the 
bullet  entered  a'joiit  an  inch  or  two  behind  the 
left  eary  Yes,  sir,  perhaps  fur  her  than  tiiat;  it 
was  ju.->t  about  half  way  between  the  ear  and  the 
back  of  the  head,  and  very  nearly  in  a  line.  As  I 
understand  you,  the  j)ortion  of  theskuil  nearest 
the  ear,  was  pressed  mi  Yes,  a  very  little. 
When  you  spoke  of  a  perpetidicular  wound,  did 
you  ineiiu  one  that  was  sfiveii  plumb  upon  the 
spot  y  Y'ls,  with  the  plane  ot  the  brain  at  the 
])h'.ceof  the  wound.  Did  I  understand  you  to  say 
that  you  had  any  reason  for  thinking  this  bullet 
was  ranged  upward,  and  to  the  right  ?  Nothing 
more  than  that  dcpressitm,  my  idea  ot  the  range 
would  be  up  towards  the  right  temi)le  Can  you 
give  ai  y  d  cided  opinion  ujiou  that  point,  as  to 
what  the  range  ot  the  bullet  was y  i  could  not 
tell  anything  from  the  brain  at  all.  And  il  is 
only  from  the  depression  y  That  is  all;  and  that 
depression  was  so  slight,  and  if  the  bullet  ranged 
any  from  the  perpendicular  it  was  very  little. 
But  if  it  was  not  exactly  perpendicular,  it  ranged 
towards  the  right  templey  Yes,  sir.  Y'ou  say 
this  man's  skull  was  an  exceedingly  thin  oney 
Avery  thin  one,  sir.  Have  you  examined  many 
woande.  in  the  brain,  sir,    in  the  courao  of  your 


experience  V  I  have  seen  considerable  wounds  in 
the  brain,  sir.  Does  the  substance  of  the  brain 
oppose  much  resi'tanee  to  the  passage  ol  a  bul- 
Kt  or  not.     Very  little. 

R<;-(iirect  examination  by  the  Counsel   for  the 
accused : 

You  gave  it  as  your  ojiinion  that  the  bullet 
which  liiade  that  hole,  was  a  conical  bullet  ?  Con- 
ical or  a  slug;  not  a  round  bullet,  an  oblong  ball 
of  some  description,  sir.  What  arc  your  reasons  y 
A  round  bullet  generally  makes  a  cleaner  wound 
than  an  oblong  one.  Suppose  the  conical  ball 
was  to  enter  point  on,  the  apex  striking  directly 
ujion  the  skull,  and  going  in  in  that  waj-,  would 
not  that  make  a  smooth  cut,  as  smooth  as  a  round 
bullet  would  y  The  tjase  of  almost  all  the  coni- 
bal  balls  is  made  jagged  from  the  hindrance  of 
the  groove  of  the  pistol  barrel,  and  it  tears  inorr? 
from  that  lacl:  a  conical  ball  generally  has  a 
wind,  and  it  strikes  differet:tly  from  a  round  ball; 
that  is  why  it  makes  a  ruirged  wound.  Do  you 
know  much  about  that  subject  y  That  is  the  gen- 
eral impression,  and  that  is  the  way  we  are  taught 
in  our  works.  I  ask  you  whether  it  won't  de- 
l>end  in  a  verj'  great  measure,  upon  the  mw  ure  of 
the  barrel  ;  I  ask  you  whether  a  conical  ball,tiri'd 
fiom  a  rifled  hurreled  pistol  sv.iuld  make  any  dif- 
ferent wound  irom  a  round  bullet  tired  Irom  the- 
same  barrel  y  I  think  it  would,  sir.  And  yoi> 
think  a  conical  ball  would  produce  a  wound  that 
WHS  more  jagtrcd  in  appeariince  tinn  the  round 
bullcty  Yes,  sir.  How  would  it  be,  .sir,  if  tliat 
round  bullet  was  pres-ed  hard  down  and  the  face 
of  it  were  battered  with  a  ram  rod  in  getting  it 
flown,  would  it  not  have  the  same  jagged  ap 
pearance  that  a  conical  bi.U  would  produce  .'  It 
would  make  a  more  ja^-Lted  appearance  than  if  it 
were  not  battered.  Is  your  experience  in  gui> 
shot  wounds  in  the  skull  sufficient  to  enable  yoa 
to  say  whether  that  wound  was  produced  l>y  a 
conical  bullet  or  by  a  round  bullet,  with  ils  face 
fiatiened  by  the  action  of  a  ramrod  upon  ity  My 
experience  in  wounds  of  tiic  skull  is  not  very 
extensive;  I  didn'l  see  a  great  many  ot  these,  but 
i  speak  Irom  my  ireneral  knowledge  of  wounds; 
that  all  I  have  seen  made  by  conical  l>alls  have 
bei'ii  ragired  and  larirerthan  those  made  by  round 
balls.  Can  you  give  an  opinion,  as  a  medical 
man,  as  an  ex|jert,  whether  a  wouTid  in  the  skull 
would  present  a  different  ajipearance  if  made  by 
a  conical  ball  striking  [loiiit  on,  or  if  made  by  a 
round  ball,  the  lace  of  wliich  had  been  r>at- 
tercd  by  the  pressure  of  a  ramrod  y  Well, 
from  the  nature  of  projectiles  1  said  the 
conical  ball  made  the  largest  wo^und.  I 
am  not  speaking  of  the  size  of  t  le  whole, 
sir;  I  am  speaking  now  of  the  general 
nature  of  the  aperture  ;  would  it  thj  nv>re  jairged 
if  produced  by  a  conical  ball  th.in  it  wonlil  be  if 
produced  by  a  round  bull,  one  that  was  battered 
ill  tlic  svay  1  statedy  I  thin'it  it  would  \ou  were 
speaking  ju-t  now  of  the  sc;i!es  in  whicli  you 
weighed  the  ball,  you  ?ay  you  are  certainthe 
scales  are  correct  y  Yes,  sir.  And  not  so  certain 
with  rejiard  to  the  weights  y  No,  sir.  Why  are 
you  not  so  certaiu  with  regard  to  the  weit;"l'ts  ? 
I  have  never  tested  them,  I  have  tested  the  scales. 
Are  they  old  or  new  weights  y  I  have  not  had 
them  a  year.  Did  you  get  them  when  they  wore 
new  y  Yes,  sir,  they  wt;re  issued  to  me  by  the 
government.  Have  you  used  them  a  good  dial  ? 
Yes,  sir.  Suppose  that  they  had  been  intirely 
correct -these  weights,  when  they  were  given  to 
you,  then  would  it  be  possible  or  would  it  not  be 
that  in  weighing  as  much  as  three  drachms  those 
weights  might  not  have  lost  by  friction  and  by 
use  one  grain  '!  I  don't  think  it  possible  for  them 
to  have  lost  any  perceptable  weight.  I  think  I 
understand  you  to  say  teat  rou  weighed  that  ball 
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on  tbc  same  day  that  it  was  extracted   fioin  the 
brainy      I  tliiii'u  it  was  that  day.       Was  tiie  hall 
entirely  dry  at  that  time,  or  did  it  have  any  mois- 
ture, (rr  any  jxirtion  of  the  substance  ot  tlie  brain 
adherintf  to  it  'i    It  had  some  portion  of  tiie  sub- 
stance of  the  brain  on  it.     ^Vasildi-yV      I   think 
it  was,  sir.      Do  you  think  it  was  entirely  dry  or 
jiartially  dry?      1  think  entirely  dry.       Had   you 
taken  any  means  to  dry  ity     1  had  not      Uid  you 
weiii'i  it  "before  you  f;ot  back  lo  your  oiiiee  'i  No, 
sir,  i  weighed  itafter  I  came  back.     Do  you  know 
how  it  was  carried  by  Sergeant  Kenstler  from  the 
grave?      I  think   he  put  it  in   an  old   envelope, 
bid  you  go  direct  Irom  the  grave  to  your  dispen- 
sary '/       No,  sir.       IIow  long  was  it   after  the  e.K- 
traeting  of   the  ball   from  the  mass  of  the   brain 
before  you  weighed  it?       I  can't  tell,  sir,  it  was 
some  time  though,  an  hour  or   two,  perhaps  sev- 
eral hours.     Which  do  you  think  it  was,  an  hour, 
or  two  or  three  or  fourlioursV    I  can't  say  posi- 
tively ;  I   went   from   the   grave  to  liead(iuarters 
and  reported  to  the  Colonel  and  came  back,  and 
it  was   after   that  I  weighed  it;    it  was  three   or 
four  hours,  if  1  weighed  it  the  same  day.     Your 
impresk'^ion  is  you  weighed  it  the  same  ilay  ?     Yes,  j 
sir.     And   at  the  time  you  weighed  it  there  were  , 
l)ortior.s  of  tlie   brain  or  the  matter  you   found 
upon  the  ball  on  ity     Yes,  sir.  In  speaking  about 
juitting   your  front  linger  in  the   aperture  up  to 
the  first  joint,  do  you  mean  to  have  put  it  in  that  1 
far,  you  "would  have  to  press  the  flesh  around  the  ; 
opening?     Without  much  pi'essure,  I  think  with- 
out any  press\ire  at  all.     That  was  with  the  skull  1 
naked — denuded  of  all  its  outer  covering  '.      Yes,  i 
sir.     IIow  far  do  you  flunk   you  could    have  put 
your  finger  in  it,  directly  after  the  shooting  oc- 1 
'curred,  say  that  same  day,  Miieu  the  skin  was  on 
the  skull  "and  the  hair  upon  the  skin  V      I   could  { 
not  give  an  idea,  sir.     A\'ould  you  have  beenable  i 
to   put  your  linger  in  that  far  on  that  day  ''.     The  | 
wound  "would  have  been  a   litlle  less   that  day,  I 
should   think,  because  the   tissues   Viould   have 
been  contracted,  and  there  would  have   been   a 
little  dillirulty  probably  in  getting  it  in  that  far. 

(^ucr-tion  by  the  Commission  : 

That  l)all  ^vhieh  you  tried  in  your  revolver  you 
say  it  just  went  into  the  muzzle;  do  you  mean 
the  muzzle  of  the  barrel  or  one  of  the  orifices  in 
the  cylinder y    In  the  cylinder. 

A.  xV.  Mc'Ketiian,  a  witness  for  the  defense 
having  been  first  duly  sworn,  testilud  as  follows  : 

Examined  by  the  Counsel  for  the  accused  : — 

"Wliat  is  your  name  'i    A .  A.  ^IcKethan.    Where 
do  you    resided     Fayetteville.     Fayetteville    N. 
(l.'i    Yes,  sir.     IIow  long    have  you   resided  in 
yayettcvilley    I  have  been   i-egnlarly  in  business 
there,  since  16o:i.     What  is  your  business ''.     Car- 
ring'^  business  sir.     Are  you  aeiiuainted  with  the 
general  character  of  William  J.  Tolar;'    I  am  sir, 
1  was  aeiiuainted,  with  him    Wl'ore  the  war  and 
since  that  lime.     You    are    actpiainted   with  his 
general  character?     Yes,  sir.     What  is  that  cliar- 
iictersir?     It  is   good   sir.     Good  as  a  peaceable, 
quiet,   orderly   citizen  ?    Yes,  sir,  1   have  never  j 
b.eard    anylhing    against    jiim  sir.     Are  you  ac- 1 
(juaintcd  with  the  general   character  of  Thomas  i 
i'owers?     Yes,  sir.     IIow  long  have   you  known  1 
TcMii  Powers  ?     I  really  don't    exactly    recollect! 
sir,  but  I  have  known  him  a?  much  as  live  or  six  ^ 
years.     What  is   his  cluiracler,  sir?     Very   good  i 
sir,  he  was  an  apprentice  to   me   before  the  war,  i 
and,  lias  since  been  working  with  me.     His  char-  j 
aoter,  you  say,  is   very    good?     Very    good   sir. 
(lood  us  a  peaceable,  ((uiet,  orderly  citizen?  Yes,  I 
sir.    Are  you  acquainted  with   the  general  char- 1 
aeterofE.  I'.  Powers  for  truth?     I  am  sir.  What  j 
is  his  character?    Very    irood    sir.     Are  y<m  ae- 1 
iiuaintcd  with  the  general   character   of  lialph  B.  ' 
I-utterloh,    for   truth?    1  am  sir.     What  is  that  I 


character?  Ycry  good  sir.  Are  yon  acquainted 
whith  the  generel  character  of  J.  (r.  Lcggett,  for 
truth  ?  I  am  not  very  much  ac(|uaiiitcd  with  .Mr. 
Lcggett ,  sir,  he  has  not  been  a  citizen  of  our  place 
a  great  while,  I  know  him  wlien  I  see  him  in  the 
street,  I  know  him  well  enough  to  spcalc  to  him, 
but  never  have  had  any  particular  dealings  with 
him,  I  have  heard  him  spoken  of  very  well. 
When  you  are  asked  the  question  whether  voii 
are  acquainted  witli  the  general  character  "or  a 
person,  it  is  not  for  you  to  give  yourijwn  knowl- 
edge of  his  character,  but  your  knowledge  of  nis 
character  as  aei'ived  from  the  community  in 
which  he  lives.  With  that  cxj)lanation  can  you 
say  whether  you  are  acquainted  witii  the  general 
character  for  truth  of  J.  G.  Lcggett  ?  So  far  as  I 
know  about  his  character,  it  is  good.  Are  you 
ac()uainted  with  the  general  character  of  Icliabod 
B.  Davis,  for  truth  V  Yes,  sir,  very  well.  What 
is  that  character?  Verv  good  sir.  Are  you  ae- 
iiuainted with  the  general  character  for  truth  of 
John  T.  MuUins  ?  Yes,  sir.  What  is  tliat  cliar- 
acter?  Well,  sir,  his  character  for  truth  is  good. 
No  (juestion  about  it?  I  have  never  heard  it 
(lUestioned,  sir.  '  xVre  yon  ac(|uainted  witli  tlit; 
general  character  for  truth  of  James  Atkinson  y 
i  am  sir.  What  is  tliat  character?  (-Jood,  sir,  I 
would  say  Mr.  Fuller,  that  he  was  apprenticed  to 
me  in  LSiiO,  he  went  off  to  war  in  1801  and  return- 
ed afterwards,  and  has  been  in  my  employ  ni)  to 
the  time  he  came  here  as  a  witness.  And  you 
have  known  him  well,  and  you  know  liis  general 
character  lor  truth  ?  Yes,  sir.  And  j-ou  say, 
withf)ut  any  hesitation  that  that  character  "ia 
good  for  truth  ?  I  do  sir.  Are  you  acquainted 
with  the  general  eJiaracter  for  truth  of  ]\Irs.  Lncv 
J.  Davis, "the  wife  of  Dr.  Davis  the  Dentist.  I 
only  know  the  lady  well  enough  to  s]ieak  of  her, 
I  can  (nily  say  as  to  what  I  have  heard  others  say 
of  her.  it  is  the  knowledge  of  the  character  that 
you  have  from  others  that  we  asked  you  about  ? 
It  is  very  good,  sir.  Are  you  acquainted  with 
the  general  character  for  truth,  of  a  young  man 
by  the  name  of  Sebastian  Arey,  jr.?  I  know  him 
very  well  from  a  boy.  What  is  his  character  V 
It  is  very  good,  sir.  Are  you  acquainted  with  the 
general  cliaracter  for  truth  of  M'ashington  Fair- 
cloth,  son  of  Faireloth,  the  policeman  in  Fayette- 
ville? I  can't  say  that  I  know  the  young  "man, 
I  know  his  father  very  well,  but  I  don't  know 
him.  Are  you  acquainted  "with  the  general  char- 
acter for  truth  of  Walter  Watson?  I  am  not 
well  aeiiuainted  with  him  ;  I  have  never  had  any 
particular  dealings  with  him  ;  I  have  heard  others 
speak  of  him.  Are  you  acquainted  with  the  gen- 
eral character  for  truth  of  Gurdon  S.  DcmmingV 
1  am,  sir.  What  is  that  character  ?  Very  good, 
sir.  Are  you  acquainted  with  the  generarchar 
aeter  for  truth  of  James  H.  Myrover,  Editor  of 
the  Fayetteville  News?  I  am,  sir.  'What  is  that 
characterV  Aery  good,  sir.  Are  you  aeiiuainted 
with  the  general  character  of  James  A.  Hendricks'? 
Yes,  sir.  What  is  that  character?  Itistolcrn- 
bly  fair,  sir.  Ai'c  you  aci|uainted  with  the  gene- 
ral character  of  Philimon  Taylor  for  truth  .'  I  am, 
sir.  What  is  that  character?  Very  good  indeed, 
sir.  And  of  David  Cashwell  ?  I  am",  sir.  What 
is  that  ehai-acter?  Very  good,  sir,  indeed.  Are 
you  aeiiuainted  with  the  general  character  for 
truth  of  James  R.  Jones?  I  can't  say  that  I  am 
very  well  aeiiuainted  with  him  ;  I  know  the  gen- 
tleman when  I  see  him  well  enough  to  S])eak  to 
iiiin.  You  can't  say  you  are  acquainted  with  his 
general  character?  Not  luirticularly,  sir.  Are 
you  acquainted  with  the  general  cfiaracter  for 
"truth  ot  Dilly  Stewart,  or  do  you  know  her,  a 
colored  woman  ?    I  don't  know  her  at  all. 

Cross  examination  by  tiie  Counsel  forthcpi*o»- 
oculioPi : 
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Were  j-ou  in  Fayettuville  ou  the  day  Arcliy  Bcc- 
bec  was  killed?  I  was  sir.  Were  you  at  the 
market  house  ?  No,  sir.  Did  you  see  imytbing 
ofitV  No,  sir.  Was  Tom  Powers  workiii;^  for 
you  at  tiiiit  time?  .  Yes,  sir.  Was  James  Atkiii- 
80U  workiui;  at  your  sho[)  also  ?  Yert,  sir.  Do 
you  know  whether  they  were  at  the  market  house 
on  the  daj'  Archy  Beebec  was  killed  'i  I  can't  say 
of  my  own  knowiedL^e,  sir.  Were  you  at  your 
place  ol"  business  the  day  Archy  was  killed  '!  I 
was,  sir.  Do  you  know  wliether  they  were  ab- 
sent V  I  know  they  were  both  a!).sent.  Do  you 
remember  what  time  they  returned  that  day,  or 
either  of  them?  I  am  not  certain  whether  tliey 
returned— I  am  satislied  of  this  ;  that  both  of 
them  returned  as  lost  time  on  tiiat  day.  As  I  un- 
derstand you,  it  is  tlic  custom  of  your  shop,  tliat 
when  a  man  fails  to  do  his  work,  he  gives  it  in  as 
lost  time?  Yes,  sir.  And  both  of  these  men 
rendered  the  whole  of  this  day  as  lost  time  ?  At- 
kinson I  think,  only  a  part;  but  I  think  Powers 
gave  in  the  whole  day.     Wliat  part  did  Atkinson 

five  in  as  lost,  morning  or  afternoon  V  I  think 
e  gave  in  as  lost  half  a  day.  Do  you  remember 
the  fact  of  their  returning  that  day?  I  don't 
know  that  I  seen  Powers  that  day;  1  think  I  seen 
Atkinson  that  day.  Did  you  see  Powers  with 
any  weapons  that  day  at  any  time  ?  I  did  not  sir. 
Do  you  know  whether  he  is  in  the  habit  of  carry- 
ing any  ?  I  don't  know  that  he  is.  Did  you  see 
Atkinson  with  any  weapon  that  day  ?  No,  sir, 
none  at  all  sir.  What  do  you  mean  by  the  gene- 
ral character  of  these  persons  that  you  have  spok- 
en of?  I  mean  that  I  would  believe  them  on 
oath  as  swearing  to  the  truth,  That  is  what  you 
understand  by  general  character  for  truth — that 
you  would  belie've  them  ?  Yes,  sir,  and  it  is  the 
general  opinion  of  those  who  are  acquainted  with 
them.  Then  you  mean  by  their  general  character 
that  the  people,  generally  who  know  them,  speak 
well  of  them  for  truth?  Yes,  sir;  I  have  never 
heard  anything  else  of  them  at  all.  Haven't  some 
of  them  no  char.ieter  at  all,  either  for  truth  or 
against  it?  I  believe  they  have  all  established 
a  character  some  way  or  other,  the  greater  por- 
tion of  them  have  been  raised  there.  Do  you 
know  thut  that  lad  Arey  has  established  a  charac- 
ter for  truth  or  falsehood,  at  this  time  in  his  life  ? 
Yes,  sir,  he  was  raised  there  from  a  child.  Do 
you  mean  the  neighbors  generally  have  ever  dis- 
cussed his  character  for' truth  or  falshood?  I 
dont  know  as  to  that  sir,  if  any  citizen  were  ask- 
ed they  would  say  his  character  for  truth  was 
good.  You  say  you  knew  his  general  character  ; 
you  say  you  understand  by  general  character, 
what  the  neighbors  generally,  say  of  him,  not 
what  they  would  say  ot  him  if  they  were  asked; 
now  I  want  to  know  who  you  have  ever  heard 
speak  of  Sebastian  Arey'sciiaraeter  for  truth?  I 
don't  know  thai  I  have  ever  heard  any  person 
particularly,  for  I  have  never  heard  it  called  in 
question.  .\nd  that  is  what  I  mean  by  saying  he 
may  not  have  established  any  character  for  truth  ; 
you  never  heard  his  truth  called  in  question  ; 
you  never  heard  it  said  that  he  was  a  truthful  boy 
or  that  he  was  the  contrary  ?  No,  sir.  But  when 
you  swear  that  you  know  a  man's  general  char- 
acter, you  mean  you  know  what  the  neighbors 
generally  say  of  him,  in  the  neighborhood  where 
he  lives— now  about  this  man  Leggett ;  when  did 
be  go  to  Fajxtteville  ?  I  think  he  has  been  there 
as  much  as  twelve  months.  Do  you  think  you 
know  his  general  character  at  all  ?  I  don't  think 
I  do,  except  what  I  have  heard  others  say  of  him. 
Have  you  heard  others  speak  of  him.  I  have. 
Since  he  has  been  a  witness  here  or  before  ? 
Since.  Did  you  ever  hear  them  speak  of  him  be- 
fore? No,  sir.  He  has  not  been  in  Fayettevillc 
long  enough    to  cstablisb   a  general    character 


there,  has  he?  I  don't  know,  with  the  persons 
whom  he  hiis  been  familiarly  acquainted  with,  he 
may  have  established  a  character.  That  would 
not  bo  a  general  character  ?  No,  sir,  1  don't  know 
that  it  would  be.  Now  I  wan't  to  know  whether 
in  the  majority  of  these  eases,  you  are  giving 
your  own  opinion  or  the  opinion  of  the  commu- 
nity, that  you  have  gathered  ?  Well,  sir,  1  am 
giving  my  opinion,  coupled  with  the  oi)inions  of 
the  community,  so  far  as  I  know.  Now  I  want 
to  know  who  you  have  heard  speak  of  the  char- 
acter of  Leggett,  before  hetestiliedin  this  cause? 
I  never  heard  anybody  speak  of  him  before.  And 
yet  you  said  you  knew  his  general  character? 
Yes,  sir.  You  said  you  never  heard  Sebastian 
Arey's  character  called  in  question,  one  way  or 
the  other?  No,  sir.  Did  you  everhear  Mrs.  Da- 
vis' character  called  in  ciucstion?  No,  eir,  she 
stands  fair  as  a  respectable  lad}'.  I  have  no 
doubt  about  it,  but  there  are  a  great  many  men 
wlio  live  and  die  without  establishing  a  character; 
you  say  you  know  the  genei-al  character  of  E. 
P.  Powers  for  truth?  Yes,  sir.  Who  have  you 
ever  heard  speak  of  it  ?  I  know  that  by  business, 
I  have  been  more  or  less  engaged  in  business 
witli  his  father.  His  general  character  is  given 
upon  your  oun  opinion?  From  what  I  have 
seen  of  him  and  from  what  1  have  heard  others 
speak  of  him.  Who  have  you  heard  speak  of 
him?  I  have  heard  John  II.  Cook  speak  of  him. 
When  was  that  ?  I  can  hardly  tell  you,  the  young 
man  was  raised  there.  Did  you  hear  him  speak 
of  his  truth?  I  have  ahvays  heard  him  spoken 
of  as  a  very  reliable  young  man.  Was  his  truth 
called  in  (juestion  at  all  ?  I  don't  know  that  it  was. 
Did  you  ever  heai-  John  II.  Cook  say  that  he  was 
a  man  whose  character  was  good  for  truth  ?  I  have 
heard  him  speak  of  him  in  that  waj";  that  he  was 
a  reliable,  truthful  man.  Did  he  say  anything 
about  his  truthfulness?  Yes,  sir.  What  called 
it  up,  sir?  Cook  and  Powers  were  once  in  part- 
nership, and  it  arose  probably  from  that.  What 
brought  on  the  conversation  with  regard  to  his 
truth  ?  I  believe  it  was  about  business  matters. 
Who  else  have  you  heard  speak  of  his  character 
for  truth,  besides  J.  H.  Cook?  I  don't  know 
that  I  have  heard  any  person  else  that  I  can  uame. 
AVho  havS^you  ever  hea'-d  speak  of  Ralph  B.  Lut- 
terloh's  character  for  truth?  Nobody,  sir,  I 
know  the  young  man  avcII.  I  understand  that 
your  opinion  ot  him  is  good — the  only  thing 
that  you  can  give  in  as  evidence  is  what  the 
neighbors  in  the  neighborhood  w-here  he  lives, 
generally  say  of  him;  and  when  a  man  swears 
that  he  knows  a  general  character  ot  another  per- 
son, he  swears  that  he  knows  that  ;  not  his  own 
opinion  of  him,  but  what  the  neighbors  general- 
ly say  of  him;  now,  you  said  you  knew  Ichabod 
Davis's  character  for  truth  ?  Yes,  sir.  Who  have 
you  ever  heard  speak  of  his  character  for  truth  ? 
I  don't  know  any  person  particularly,  for  I  have 
never  heard  him  doubted.  Did  you  ever  hear  it 
called  in  question  one  way  or  the  other  ?  I  don't 
remember  that  I  have  heard  anybody  speak  ot  his 
being  a  man  of  good  character  for  truth  ;  I  have 
had  a  good  dearof  dealing  with  him  myself.  But 
that  is  not  Avliat  others  say  of  him — that  is  your 
own  opinion  of  him ;  now  John  T.  MuUins — I 
should  say  he  has  a  character  one  way  or  the 
other — you  say  he  has  established  a  character  for 
truth  ?  Yes,  sir.  Who  did  you  ever  hear  speak 
of  him  ?  He  is  a  man  of  a  peculiar  turn,  and  not 
disposed  to  do  much  business,  but  I  have  always 
heard  him  spoken  of  by  our  citizens  in  general 
there,  that  he  was  a  man  for  truth  ;  that  whatev- 
ef  he  said,  you  might  rely  on  as  true,  whatever 
other  faults  he  might  have.  You  have  heard  that 
said  of  him  frequently?  I  have  heard  him  spo- 
ken of  several  timfs.     Was   that  before  or  after 
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the  murder  of  Archy  Beebee  ?  Before  and  since.  | 
1  (lout  care  about  aiij-  thing  that  has  been  said  i 
since,  but  I  want:  to  know  who  you  Lave  ever  ; 
beard  spealc  of  .Mulliua'  character  as  good  for 
truth  before  Arehy  Beebee  was  killedV  I  have 
heard  Major  Jolm  T.  Leonard.  When  was  that  V 
I  could  not  say,  sir,  the  time;  the  reason  of  my 
speaking  of  hiui  was  because  he  was  a  special 
magistrate  tliero.  An}-  others  that  you  can  name? 
I  don't  know  any  others  particularly.  Have  you 
ever  heard  any  other  person  speak  of  his  charac- 
tei-  lor  veracity  ?  I  don't  know  that  I  have  i>ar- 
ticularly.  Have  yoit  in  general ;  I  want  to  know 
what  your  opinion  is  with  reference  to  general 
character;  I  want  to  know  how  general  your  ob- 
servation has  been;  I  undeistand  you  to  say  up- 
on one  occasion,  you  have  heard  Leonard  speak  of 
.lohri  T.  Mullins'  character  for  truth?  Yes,  sir. 
Have  you  ever  lieai'd  any  one  else  ?  I  have  heard 
a  brother-in-law  of  his  by  the  name  of  James 
Sundy ;  he  is  not  alive  now.  Did  he  live  in  Fay- 
etteville?  Yes,  sir.  Who  else?  I  don't  know 
any  person  else.  How  long  have  you  known 
James  Atkinson  ?  He  came  to  me  on  the  :32nd 
of  February,  1860;  I  have  known  him  since  that 
time.  How  long  did  he  remain  witli  you  before 
lie  M'eut  into  tlie  war  as  you  said  ?  He  went  into 
the  war  on  the  first  of  May,  1861.  When  did 
lie  return?  In  October,  1865.  And  he  has 
teen  working  with  you  ever  since  ?  Yes,  sir. 
How  old  a  man  is  James  Atkinsou?  I  suppose 
between  twenty-three  and  twenty-live,  he  was 
seventeen  years  old  when  he  came  to  me  in  1860. 
You  spoke  of  his  character  as  being  good  for 
truth  ?  Yes,  sir.  You  say  you  know  his  general 
character?  I  think  I  do,  as  well  as  any  man. 
No  man  may  know  it  for  aught  I  know,  I  want 
to  knov/  whether  you  say  you  know  his  general 
character,  not  what  you  think  of  him,  but  his 
general  character  ?  His  general  character  about 
the  shop  among  the  men  who  have  been  there 
with  him  every  day,  is  that  of  truth.  Then  the 
persons  whom  you  have  heard  speak  of  him,  are 
men  about  the  shop  in  your  employ?  Yes,  sir. 
Did  you  ever  hear  any  one  else  speak  of  his  char- 
acter for  truth  ?  I  don't  think  I  have  at  all  since 
this  affair.  Who  did  you  hear  speak  of  it  before 
in  the  shop,  Tom  Powers?  I  don't  l^ow  that  1 
have  ever  heard  Tom  Powers,  I  have  heard  the 
painter  that  I  have  in  my  shop,  named  ilichael 
Gary.  And  what  did  he  say  about  him  ?  He  said 
he  would  believe  hiui.  Why  was  this  man's  char- 
acter for  truth  discussed  by  Michael  Gary  that 
caused  him  to  make  that  remark  ?  It  occurred 
at  the  time  he  went  otf  in  the  war  :  I  recollect 
liearing  Mr.  Gary  speak  of  him  for  truth  particu- 
larly, about  that  time,  and  it  originated  in  this 
way  :  he  was  my  foreman  in  the  paint  shop,  and 
this  man  was  an  apprentice  in  the  same  shop, 
and  he  said  he  had  every  confidence  and  trust  in 
him,  in  every  way,  I  liave  heard  him  speak  of  him 
frequently,  as  saying  wliat  James  Atkinson  would 
Siay,  he  could  rely  on.  Who  else  have  you  heard 
bpeak  of  him  in  the  shop,  besides  Michael  Gary  ? 
I  have  heard  my  oldest  son  speak  of  him.  Who 
else?  I  don't  know  that  I  have  heard  anyone 
«',lse.  I  understand  you  to  say  that  you  have  nev- 
er heard  any  one  outside,  speak  of  this  man's 
character  one  way  or  the  otlier,  before  this  affair 
occured?  No,  sir.  And  you  say  the  general 
opinion  is,  that  he  is  a  very  reliable  man,  so  far 
sis  truthfulness  is  coucerned  among  those  who 
have  worked  with  him  in  the  shop?  Yes,  sir,  I 
know  it  sir,  as  much  as  any  man.  You  spoke  of 
Thomas  A.  Ilendrick's  having  a  tolerable  fair 
c:haracter  for  truth,  what  do  you  mean  by  that, 
that  his  truthfulness  has  been  questioned?  I 
only  referred  to  transactions  of  business,  there 
aresome  men  that  I    would   rely    on  more   than 


others.  And  he  is  one  you  would  not  rely  upon  ? 
It  would  depend  on  circumstances.  What  sort 
of  circumstances  ?  I  don't  think  he  is  altogether 
as  reliable  as  some  men  I  have  mentioned.  Don't 
you  know  he  is  a  notorious  liar  ?  I  know  his 
character  is  not  so  good  for  truth  as  those  I  have 
spoken  of  Don't  you  know  that  this  young  man 
Atkinson  has  established  a  character  for  vapor- 
ing, big  talk,  or  big  stories,  I  dont  mean  mali- 
cious lies  ?  No,  sir,  he  is  a  qxiick,  shrewd,  smart 
young  man,  as  you  find  any  where,  and  if  there 
is  anything  to  be  seen  he  would  see  it  as  soon  as 
any  man  in  this  hall.  You  say  you  have  never 
heard  any  such  statement  from  any  quarter,  about 
him,  as  being  given  to  telling  big  stories  ?  No, 
sir.  You  know  nothing  about  this  killing  ot 
Beebee  ?  Nothing  at  all,"l  didn't  even  go  to  the 
market  liovise. 

Ke-direet  examination  resumed  by  the  Counsel 
for  the  accused : 

I  understand  you  to  say  that  these  men  that 
you  have  spoken  of  are  men  that  you  have  known 
long,  men  who  have  long  resided  in  thecommun- 
it}'  where  jou  live,  and  that  though  you  can't  say 
that  you  have  ever  heard  ary  one  speak  of  their 
character  for  truth  in  particular,  you  have  never, 
in  the  whole  course  of  their  lives,  heard  their 
character  for  trutli  called  in  question  ?  I  never 
have.  And  from  that,  and  from  the  fact  of  their 
always  having  borne  good  reputations,  that  you 
unhesitatingly  say  that  they  are  men  wliose  char- 
acter for  truth  is  good?  Y''es,  sir.  You  have 
never  heard  any  man  say  that  the  character  of 
Governor  Worth,  of  this  State,  was  good  for  truth 
have  you  ?  No,  sir.  But  you  think  you  are  per- 
fectly confident  to  sa}  that  his  general  reputation 
is  that  of  a  man  of  truth?  That  would  be  my 
statement,  sir.  When  you  sptak  of  these  men 
having  good  reputations  for  truth,  I  understand 
you  to  say  that  yoti  speak  of  them  from  your  own 
personal  knowledge,  and  from  the  fact  that  they 
have  always  been  in  good  repute  among  their 
neighbors  and  among  their  acquaintances,  and 
that  you  have  never  heard  any  man  call  their 
character  for  truth  into  question  ?  I  have  never 
heard  the  character  of  one  of  them  brought  into 
question.  Are  they  considered  reliable  men  in 
the  community  in  which  they  live  for  truth  ? 
Y'^es,  sir.  Strictly  reliable  ?  Y''es,  sir.  Now,  with 
regard  to  what  you  have  heard  said  since  the 
killing,  since  the  parties  came  up  here  and  testi- 
fied, 1  want  that,  sir;  has  the  subject  of  James 
Atkinson's  testimony  been  spoken  of  at  Fayette- 
ville  ?  I  have  heard  it  spoken  of  by  a  great  many 
persons.  During  the  time  you  have  heard  it 
spoken  of  have  you  heard  one  man — one  single 
man — doubt  the  correctness  of  his  testimony  in 
any  one  part  ?  I  have  never  heard  one  single  one. 
On  the  contrary,  sir,  I  ask  you  whether  any  man 
. 'P 

Counsel  for  the  prosecution  objected  to  the 
question. 

Counsel    for  the    defence    asked    upon    what 
ground. 
Counsel  for  the  prosecution  : 
Upon  the  ground  that  you  had  the  examination 
in  chief;  that  I  did  not  call  out  the  statement  in 
regard  to  it  in  the  cross  examination,  and  yon 
have  no  right  to  examine  as  to  new  matter,  apart 
from  other  reasons. 
Counsel  for  the  defence  : 
I      I  shall  not  insist  upon  the  question  of  you  ob- 
I  ject. 

I      Counsel  for  the  prosecution  : 
I      1  do  object. 

I      Re-direct  examination  resumed. 
j      So  you  give  the  Court  to  understand  that  when 
i  you  say  that  you  know  the  character  of  this  man 
lor  truth  th.i't   your  knouledge  is   gained   in  the 
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manner  yon  have  stated,  to-wit :  from  what  you 
have  known  of  the  men  tliemselves, — from  you 
liaving  lived  In  tbo  same  community  with  tlium, 
and  from  your  having  never  heard  any  man  doubt 
their  veraeity,  or  caH  their  character  for  trutli  in 
(juestion  at  all, — and  that  you  have  precisely  the 
t^nnw  knowIed;;i'  of  their  jjcnci'al  ciiiiracter  for 
truth  that  you  have  of  tlie  general  ciiaraeter  for 
truth  of  otiier  men  in  the  State  of  North  Carolina 
who  are  acicnowiedged  to  be  men  of  undoai)ted 
veracity  ?    Yes,  sir. 

AKcninALi)  McLean,  a  witness forthe  defence, 
having  been  tlrst  duly  sworn,  testified  as  follows: 

DirJet  examination  by  the  Counsel  for  the  ac- 
cused : 

What  is  your  name,  sir?  Archibald  ^IcLcan, 
fiir.  Wiiero  do  you  live';'  In  Fayetteville.  For 
how  long?  Some  tliirty  years.  In  what  public 
capacities  have  you  acted  tlicre?  I  have  been 
Clerk  of  the  County  Coun,  County  Trustee, 
Cashier  of  the  Bank,  and  Mayor  of  "the  town. 
For  how  long  a  period  have  you'  been  Mayor? 
For  eightor  nine  years.  Are  you  acquainted  witli 
VVilliam  J.  Tolar?  Yes,  sir.  Do  you  know  his 
general  character?  I  do.  What  is  it?  Good. 
Do  you  know  the  general  ciiaraeter  ot  Thomas 
Powers?  Yes.  How  long  have  you  kjiown 
bim?  I  suppose  eight  or  ten  years.  What  is  his 
geiieral  character  for  truth  ?  I  never  heard  ar.y 
thiug  against  it.  Arc  you  acquainted  with  Ralph 
B.  Lutterloh  ?  Yes,  sir.  Do  you  know  his  gen- 
eral character  for  trutli  ?  I  may  say  I  do.  What 
is  it?  Good.  Arc  you  acquainted  with  J.  G. 
Leggett?  No,  sir,  not  to  allow  one  to  speak  of 
his  character.  With  Ichabod  B.  Davis  ?  Y'es. 
For  how  long  ?  I  suppose  eight  or  ten  years. 
Are  you  acqiuiiuted  with  his  general  character  for 
truth?  Yes,  sir.  What  is  it?  Good,  as  far  as  1 
have  any  information.  Arc  you  acquainted  with 
JohuMullins?  Yes,  sir.  IIow  long  have  you 
know-n  him?  From  a  boy.  Do  you  know  his 
general  character?  Yes.  What  is  that  charac- 
ter? Good.  W"ith  James  Atkinson?  Yes,  sir, 
for  along  period.  Are  you  acquainted  with  his 
general  chiu-acter?  Yes.  What  is  it?  Good. 
Do  you  know  Sebastian  S.  Arey  ?  Well  I  ki.ow 
Lim  as  a  boy.  Do  you  know  whether  he  has 
established  a  character  lor  truth?  I  know  noth- 
ing to  the  contrary.  Are  you  acquainted  with 
his  general  character  for  truth?  Well,  I  canH 
say  I  have  any  information  about  that ;  I  know 
his  father  and  his  family  very  well.  Are  you  ac- 
quainted with  Washington  Faircloth  ?  Not 
much — he  is  a  boy.  Have  you  ever  heard  any 
thing  against  the  character  of  either  of  these 
boys  ?  No,  sir,  1  believe  they  have  the  reputation 
of  being  orderly  boys.  Are  you  acquainted  with 
Gnrdon  S.  Demraing?  Yes.  How  long  have  you 
known  him?  I  suppose  for  twenty  years.  What 
is  his  general  character  for  truth?  '  Good.  Arc 
you  aequaiuted  with  Philimon  Taylor?  Yes, 
sir.  For  how  long  ?  For  twenty 'odd  years. 
Do  you  know  his  general  character  fov  truth? 
Yes,  sir.  ^  What  is  it  ?  Good.  With  David  Cash- 
well  ?  Y'es,  sir.  Do  you  know  his  general  char- 
acter for  truth?  I  do"  What  is  it?  Good— exem- 
plarily  good.  Are  you  acquainted  with  ^Irs. 
Lucy  J.  Davis?  Y'cs.  For  how  long?  Six  or 
seven  years — five  or  six  I  guess.  Do  you  know 
her  general  character  for  truth  ?  Y'es,  sir— I  sup- 
pose I  do.  Well,  sir,  just  sav  whether  vou  do  or 
do  not?  I  do.  Wluit  is  that  character?  Good. 
Are  you  acquainted  with  Delia  Stewart  ?  Yes, 
sir.  For  how  long  have  you  known  the  old  lady? 
I  supjiose  ten  years.  Do  you  know  her  general 
character  for  truth.  Y'es,  l"miu:ht  sav  so,  I  know 
nothing  against  her  character.  Do  j-ou  know 
Henderson  Lockamy?  White?  Yes,  sir.  I  can't 
prct  him  to  my  mmd.      He  dcicribcf  himself  as  a 


spirit  barrel  cooper  ?  I  don't  tiiink  I  can  call  him 
to  mind  I  may  know  him  if  he  were  iicre  before 
me,  but  I  can't  think  to  whom  you  allude.  Arc 
you  acquainted  with  James  II.  Jones,  son  of  Da- 
tus  Jones?  Yes.  For  how  long?  Well,  I  knew 
him  as  a  boy,  for  a  considerable  time,  but  my  at- 
tention was  direct'-d  parficnhirly  to  him  in  the 
conimencemenl  i^f  1861.  Do  you  kno'v  his  gene- 
ral ciiaraeter  for  truth  V  Yes,  sir.  ^Yllat  is  it  ? 
(iood,  as. far  as  T  have  ever  known.  Are  you  ac- 
quainted with  Walter  Watson  ?  The  iruirsmith? 
Yes,  sir?  An  Englishman  ?  Yes,  sir?  lam. 
IIow  long  ?  Since  two  or  three  years  ago.  Do 
you  know  his  general  cJiaracter  for  truth  ?  I  nev- 
heard  anv  thing  against  it.  Well  do  you  know 
his  gcnefal  ciiaraeter  for  truth  ?  Well,  1  suppose 
I  do,  I  have  seen  the  man— an  indusU-iuus  —I  sup- 
])ose  I  can  say  that  hi<  ciiaraeter  for  truth  is  good. 
Are  you  acqur.inted  "with Thon  a»  A.  Hendricks? 
The  Factory  man  ?  k'es,  sir?  i  am.  How  long? 
Six  or  seven  years.  Do  you  know  his  general 
character  for  truth?  Yes,  sir.  What  is  it?  I 
know  nothing  of  its  being  any   other  than  good. 

Cross  examination  by  Counsel  for  the  prosc- 
tion  : 

Were  yon  in  Fayetteville  the  day  Archy  Beebeo 
was  killed?  No,  sir.  You  were  not?  No,  sir. 
In  giving  the  characters  of  those  persons  named 
to  you,  is  it  your  own  opinion  you  give  ?  Yes, 
sir,  and  what  I  know  of  the  reports  around  in  re- 
gard to  them.  Is  it  tlic  one  that  you  yourself 
have  of  thein,  or  is  it  that  which  is  held  bv  the 
community ;  when  you  say  yon  know  a  man's 
general  ehliraeter,  do  you  mean  wliat  the  neigh- 
bors think  of  him?  Yes.  And  in  these  eases, 
when  you  say  you  know  a  man's  general  charac- 
ter do  "you  mean  what  the  jwople  in  the  neigh- 
borhood think  of  him  ?  Y''es,  sir.  Did  you  say 
you  knew  the  general  character  of  Thomas  A. 
"Hendricks  ?  Yes,  sir,  And  you  said  his  charac- 
ter was  good?  Yes,  sir.  Did  I  understand  you 
to  say  you  never  heard  it  called  in  question,  for 
truth?  Y'es,  sir.  AVho  did  you  ever  hear  speak 
well  of  him,  for  truth?  I  don't  remember.  Did 
you  ever  hear  any  one  speak  of  his  character 
ior  truth  at  all,  one  way  or  the  other?  I  don't 
know  that  his  character  was  ever  brought  in 
question;  he  passes,  as  far  as  1  know,  for  a 
man  of  truth.  But  don't  you  suppose  a  great 
many  men  live  and  die  without  any  general  char- 
acter, without  acquiring  any?  Yes,  without  the 
attention  of  a  great  many  persons  being  called 
to  them.  Do  you  swear  tliat  all  these  persons 
whose  generarcharaeter  you  say  you  know,  have 
a  general  character?  Well,  when  I  say  a  general 
character,  I  don't  mean  as  a  public  oflicer,  but, 
as  far  as  the  word  will  apply  to  a  xuivate  citizen, 
I  do,  sir;  1  would  say  that  the  public  conce- 
ded their  character  to  be  good.  I  understand 
that  you  meau  their  characteis  were  never  called 
in  question  ?  Well,  that  is  one  of  the  points. 
Do  you  mean  to  say  that  James  Atkinson,  for  in- 
stance, has  est;ibli=hed  a  general  character  at  his 
time  of  life?  Yes,  sir,  I  think  he  is  pretty  gene- 
rally known.  You  think  he  has  a  general  repu- 
tation ?  I  think  he  has.  How  often  have  you 
heard  his  general  reputatiou  spoken  of,  before 
the  juurder  of  Arehy  Beebee?  I  cannot  name  a 
time.  Did  you  never  hear  of  any  reputation  with 
regard  to  him  ;  I  don't  want  your  opinion,  nor  a 
history  of  his  life,  nor  yet  individual  acts,  but 
what  did  people  generally  say  of  him  ?  Well,  I 
have  had  him  before  me  as  witness  while  Mayor, 
have  observed  his  conduct  while  an  apprentice, 
and  have  heard  tlie  boys  remark  about  his  neat 
appearance  and  orderly  manner  frequently.  Did 
you  never  6ce  a  liar  with  a  clean  shirt?  Yes, 
lots  of  them.  You  say  you  heard  them  remark 
upcu  his  neat  appearance?    I  mean  my  attentiou 
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was  directed  that  way  frequently  ;  it  was  gene- 
rally remarked  that  he  was  kind  to  his  mother,  a 
spirited  and  elever  bo\.  Well,  sir,  I  don't  see 
that  anything  yet  has  tJeen  conceded  with  regard 
to  his  truth.  I  have  never  heard  anybody  speak 
of  his  general  character  for  truth,  but  I  hare  ta- 
ken his  testimony  myself  for  truth  :  I  never  heard 
it  assailed.  Did  you  ever  hear  anybody'  say  he 
was  particularly  truthful  ?  When  1  have  taken 
Lis  testimony  all  hands  conceded  it.  Did  you 
ever  hear  any  one  speak  of  his  character  for  truth 
at  all?  I  can't  say  that  lever  did.  Did  you  ever 
hear  anybody  speak  of  the  character  for  truth  of 
E.  P.  Powers?  Do  you  mean  if  I  have  heard  ev- 
er, that  he  wou.d  or  would  not  tell  truth?  I 
mean  did  you  ever  hear  his  character  for  truth 
discussed?  I  can't  say  positively  that  I  have  ; 
but  I  consider  he  has  a  good  character,  generally, 
when  he  keeps  good  company,  and  when  good 
young  men  associate  with  him;  he  seems  to 
pass  before  the  coramunity  us  a  truthful  man.  I 
understand  you  to  say  you  never  heard  his  char- 
acter lor  truth  discussed  ?  I  mean  I  never  heard 
a  man  say  directly  that  he  would  or  M-ould  not 
tell  the  truth.  Did  you  ever  hear  his  character 
for  truth  discussed  ?  I  cannot  say  that  I  did. 
Did  you  ever  hear  Mr.  Lutterloh's  character  for 
truth  discussed?  No,  sir,  I  cannot  say  that  I 
did.  Then  I  understand  you,  generally,  and 
without  going  through  the  entire"  list  of  "names, 
that  when  you  spoke  of  the  general  characters  of 
the  ])arties  named  to  you,  not  that  they  have  es- 
tablished one,  but  that  you  never  heard  anything 
against  it?  Yes,  sir,  I  have  no  hesitation  in  say- 
ing that  I  never  did.  I  understand  that  is  what 
you  mean  by  their  rex^utation  ?  Well  I  mean 
what  the  commuuit}"  concede  to  them.  What  do 
you  mean  by  "concede"?  Well  letting  them 
pass  as  good  men ;  if  a  man  occupies  a  good 
position  in  society,  I  take  lor  granted  that  his 
character  is  good.  With  regard  to  any  one  of 
tliese  men  can  you  tell  me  a  single  one  of  them 
whose  character  for  truth  you  have  heard  dis- 
cussed? I  can't  say  there  is  any  one.  Walter 
Watson— I  understood  you  to  give  some  indeli- 
nite  answer  about  him  ;  do  you  know  his  general 
character;  what  I  mean  is,  have  you  ever  heard 
liny  one  speak  of  him  ?  I  can't  say'l  have.  When 
you  say  you  know  his  general  character,  yoit 
mean  you  never  heard  any  one  speak  of  his  char- 
acter for  truth  ?  Yes,  sir.  You  give  your  indi- 
vidual opinion  of  his  character  lor  his  general 
character?  Yes,  sir.  And  you  say  you  have 
known  Watson  for  a  year  or  two?  I  think  over 
two  years.  And  you  don't  know  anything  of 
his  reputation  in  Ihe  community  ?  Well,  I  never 
heard  his  character  for  truth  actually  discussed. 
Then  I  want  to  know  if  you  pretend  to  say  you 
know  his  general  character?  Well  I  have  forined 
the  opinion  from  what  I  have  already  stated  that 
he  is  a  man  of  truth  ;  I  never  heard  his  reputation 
assailed,  ami  all  seem  to  pass  him  as  a  man  of 
truth,  and  I  take  him  to  be  such. 

Re-direct  examination  by  Counsel  for  accused  : 
I  understand  you  to  say  that  you  know  a  man's 
character  for  truth  when  you  know  the  general 
estimation  in  which  he  is  held  by  his  neighbors 
and  the  community  in  which  he  lives  ?  Yes,  sir. 
Did  you  ever  hear  Ihe  character  for  truth  of  the 
leading  citizens  of  Fayettevillo  discussed— such 
men,  for  instance,  as  Charles  T.  Haigh,  or  other 
leading  citizens  ?  No,  sir.  But  you  say  you  have 
a  knowledge  of  their  general  character  for  truth? 
Yes,  I  would  say  it  is  good.  And  the  same  thing 
tliat  would  lead  you  to  suppose  their  characters 
good,  and  to  believe  and  declare  them  such,  is 
the  same  tiling  thai  prompts  you  to  day  in  the 
ease  of  the  parlies  whose  names  I  gave  you? 
Yes,  tir.     1  tiudtroland  you  to  say  thul  with  re- 


gard to  Atkinson,  he  has  been  a  witness  before 
you  on  one  or  two  occasions,  when  you  were 
Mayor?  Yes,  sir.  Were  there  any  persons  there 
interested  in  contradicting  him  if  his  testimony 
was  false  ?  Yes,  sir.  And  even  then  you  never 
heard  his  character  for  truth  called  in  question  ? 
No,  sir.  Is  it  usual,  as  far  as  your  experience 
goes,  to  say  anything  about  a  man's  character 
lor  truth  at  all,  unless  it  be  suspected  of  false- 
hood ?  It  is  not  usual  v.ith  us.  And  while  you 
cannot  give  the  name  of  any  man  who  has  ever 
said  to  you  that  the  character  of  either  of  these 
gentlemen  was  good  for  truth,  they  pass  in  the 
community  of  Fayetteville  as  men  good  for 
truth,  and  you  have  yet  to  hear  the  first  allega- 
tion against  them  ?    Yes,  sir. 

Griffin  Chandler,  a  witness  for  the  defence, 
having  been  first  duly  sworn,  testified  as  follows  : 

Direct  examination,  by  Counsel  for  accused : 
What  is  your  name?  GrifiBn  Chandler,  though  I 
am  called  Giffln  Chance  very  often.  What  is  your 
business?  Running  on  the  river.  In  what  ca- 
pacity ?  Deck  hand  at  present.  Were  you  in 
Fayetteville  on  the  day  A  rchyBeehce  was  killed? 
I  was.  Were  you  at  the  market  house  that  day? 
Yes.  At  what  time  did  you  go  to  the  market 
house?  I  can't  say  exactly,  they  were  up  stairs 
when  I  got  there.  Was  it  in  the  forenoon  or  af- 
ternoou  ?  I  can't  say,  sir.  Did  you  see  Beebee 
go  up  stairs?  No,  sir.  Did  you  see  Mrs.  Mas- 
scy  and  her  daughter  coming  down  stairs.  Yes, 
sir.  Where  were  you  standing?  On  the  south 
side  of  the  market,  close  to  Becky  Ben's  bench 
on  the  southern  pavement  ot  the  market  house. 
How  far  were  you  from  the  small  arch  on  the 
south  cast  side?  I  don't  understand  exactly. 
Do  you  know  the  arrangement  of  the  market 
house?  Yes,  sir.  Do  you  know  what  is  meant 
by  an  arch  ?  Yes,  one  of  these  openings.  Do 
you  know  how  many  arches  on  tliat  side  of  the 
market  house  looking  down  Gillespie  street? 
Yes,  sir.  Do  you  remember  whether  there  are 
any  small  arches,  one  to  the  right  and  one  to  the 
lel't?  You  know  where  Becky  Ben's  stall  is? 
Yes.  Well  ?  'V^  ell,  sir,  I  was  standing  at  the  up- 
per end  of  that.  Could  you  see  Miss  Slassey  and 
her  mother  coming  down  stairs?  Yes,  sir.  Did 
you  see  them  when  they  went  to  the  carriagcand 
got  in  ?  Yes,  sir.  Did  you  look  at  the  carriage 
while  it  was  standing  there,  until  it  went  away? 
Yes,  sir.  Do  you  remember  who  went  to  the 
cari'iage  ?  When  ?  Between  the  time  they  got 
in  and  the  time  the  carriage  was  driven  off? 
Well  I  can't  be  positive,  and  1  won't  say  unless  I 
know  it.  You  were  about  the  same  place  when 
Arehy  was  brought  down?  Yes,  sir.  At  the  time 
he  first  appeared  on  the  landing?  Very  near  the 
same  place,  sir.  Did  you  sec  him  there  ?  I  saw 
him  when  he  got  down.  When  he  reached  the 
floor  of  the  market  house?  Yes,  sir.  Did  auj- 
thing  occur  there  to  attract  your  attention,  could 
you  see  him  until  he  got  up  to  the  main  eastern 
arch  going  out?  Well  there  was  a  crowd,  I  could 
not.  Did  you  see  what  occurred  at  that  main 
eastern  arch?  No,  sir.  Now,  put  yourself  back 
precisely  as  you  were  that  day,  standing  there  and 
recollect  that  Archy  has  just  passed  out  of  the 
main  arch  and  his  face  is  turned  towards  the 
guard  house,  where  did  3'ou  next  see  him  ?  Well, 
when  he  tui-ned  that  arch  to  go  towai'ds  the  mar- 
kot  house,  there  was  agreat  alarm.  What  was  it? 
One  said,  "  I  demand  the  nigger,"  and  some  said, 
"kill  him,"  but  I  don't  know  who  it  was.  Did 
you  see  Arch}' at  that  time?  Well,  you  see  the 
brick  Mork  was  a  sort  o'  between  him  and  me 
then.  Wlicn  did  you  next  see  him?  Well,  there 
was  a  kind  of  rush  come  towards  him  from  down 
the  .'itrcet  and  I  kept  stepping  back  towards  Mr. 
Hiuodale's  eornci',  on  the  pavement,   60ou  alXcv 
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that  I  could  see  them  coming  down  the  comer 
i)f  the  market,  and  I  wa»<  sort  'o  makiiif;  ni}'  way 
towards  Draufjhoii's,  to  L'ct  l)ebind  tlifiii.  I  saw 
Mr.  Phillips  there  Did  you  i?cc  Beebec  at  the 
time  he  was  shot,  or  about  there?  Not  when  the 
jiistol  was  tired,  hut  I  did  when  lie  fell.  How  far  i 
was  lie  oil  iroiu  the  corner  of  the  market  house  ' 
at  the  time  he  fell  V  It  looked  to  be  lour  or  live 
feet.  I  don't  meau  from  the  wall,  but  from  the 
corner  back  toward's  Druu^hon's,  a  line  drawn 
straight  out  from  the  corner?  It  looked  so  to 
rae.  When  the  pistol  shot  was  fired,  and  a  little 
before,  where  were  you  standinii?  Ofl' the  pave- 
ment some,  around  towards  Draugbon's  store. 
From  the  position  you  had  there,  eould  you  see 
the  people  on  the  iiavcment?  Some  ot  them. 
And  those  ofl"  the  i)avement  down  Person  street  ? 
A  good  many  of  them.  You  didn't  see  Archy  at 
the  very  instant  he  was  shot?  No,  sir.  Directly 
alterwards?  Yes,  about  the  time  he  fell.  Did 
youseehim  just  before  he  was  shot  ?  Yes.  How 
long  before?  I  couldn't  say  exactly.  Was 
he  near  the  same  point  when  he  was  shot?  He 
was  not  far  from  it.  Did  you  see  who  shot  him  ? 
No,  sir.  Did  you  see  any  weapon  in  any  one's 
hand  at  that  time,  or  before?  I  saw  one  man 
with  a  pistol.  Just  when  he  was  shot  ?  Well, 
about  that  time,  a  little  before.  Who  was  the 
man?  Phillips.  What  Phillips?  Samuel  Phil- 
lips. Where  was  he  standing?  A  little  more  to- 
wards the  Cape  Fear  Bank — I  mean  he  was  a  lit- 
tle more  on  the  side  towards  D.avis'  tin  shop, 
than  on  the  other.  Was  he  off  or  ou  the  pave- 
ment? I  can't  be  positive,  he  was  from  it  any 
way.  Was  he  to  Becbee's  left,  or  right,  or  front, 
or  where?  lie  was  this  way  like  (lelt  and  front.) 
Did  you  think  it  was  left  and  front,  or  lelt  and 
rear?  I  don't  understand  exactly  but  he  was 
80,  (illustrating  again  left  and  front.)  How  far 
from  Beebee  ?  About  as  far  as  that  gentleman 
there,  (pointing  to  a  gentleman  about  nine  feet 
from  him.)  liow  long  before  the  pistol  was 
fired  did  you  see  him  ?  I  couldn't  say,  sir.  Did 
Beebee  take  any  steps  at  all  down  the  pavement 
after  the  time  you  saw  Phillips,  and  before  he 
was  s'lot?  I  can't  say.  sir.  How  long  before 
Beebee  was  shot,  say  as  nearly  as  you  can.  I 
don't  exactly  understand  How  long  before  he 
was  shot  was  it  that  you  saw  Phillips  with  the 
pistol  in  his  hand  ?  A  short  time.  Could  you 
have  counted  five  ?  Yes,  sir.  Could  you  have 
counted  ten?  I  can't  say,  sir.  Y^ou  tliiuk  you 
could  certainly  have  counted  live  ?  I  think  so. 
What  was  Plullips  doing  with  the  pistol?  He 
had  it  pointed  that  way  and  was  working  it  so, 
^witness  illustrates  by  holding  his  arm  out  at  full 
length,  and  moving  his  hand  up  and  down  gent- 
ly.) Was  it  pointed  in  the  direction  of  Beebee? 
Well,  it  must  been  that  way.  And  a  short  time 
after  that  you  hea^-d  the  pistol  tire  ?  Tes.  How 
many  persons  were  there  between  Beebee  and 
Philiips  at  the  time  you  saw  the  pistol  in  his 
hand  ?  I  can't  say,  there  was  a  crowd,  and  when 
some  one  said  "kill  him  !"  I  got  scared,  and — 
Did  you  see  the  smoke?  I  couldn't  say,  sir.  Did 
you  see  the  flash  ?  I  couldn't  say  that  I  did. 
bid  you  hear  the  report?  I  did,  sir.  From  what 
point?  I  couldn't  say,  exactly.  Y'ou  swear  that 
just  before  he  was  shot  you  saw  Phillips  with  a 
pistol  pointing  it  towards  where  Beebee  was? 
Yes,  sir.  And  directly  afterwards  you  heard  a 
pistol  fire?  Yes,  sir.  You  didn't  see  the  smoke 
nor  the  flash,  and  can't  say  where  the  report 
came  from  ?  No,  sir.  Did  you  see  anythinir  of 
Phillips  after  that  time?  No,  sir,  I  saw  Beebee 
lying  on  the  ground,  and  then  went  straight  to 
jny  work.  Did  you  see  a  pistol  in  anybody's  j 
hand  at  any  time  that  day,  before  you  saw  the  ' 
ristol  in  Fhillirs'  band?    No,  sir,  l"  hadn't  been  j 


there  long.    Had  you  seen  Phillips  before  dn- 

ringthatday?  No, sir.  So  thatall  youknowof  the 
matter  is  confined  lo  the  short  space  of  time  iu 
which  you  think  you  could  have  counted  five,  just 
before  Beebee  was  shut  ?  les,  sir.  Did  you  see 
what  Phillips  did  with  that  pistol  ?  No,  sir.  Did 
you  notice  whether  it  was  cocked  or  not?  No, 
sir.  Were  you  ever  subjirrncd  as  a  witness  in  this 
case  before?  I  came  here  once.  Did  vou  come 
on  the  subpoena?  1  don't  know  what  j'ou  call  it, 
they  fetched  me  a  piece  of  pajier  and'told  me  I 
must  come  here  and  I  did.  Did  anv  body  ask 
you  what  you  knew  about  it  ?  Yes,  sir.  Who  ? 
That  gentleman,  (i)ointing  to  the  Judge  Advo- 
cate.) Did  you  tell  him  substantially  the  same 
thing  that  you  have  told  here  to-day  ?  I  think  I 
told  him,  as  near  ,>s  I  recollect,  everything  I  knew. 
Did  you  tell  him  you  saw  Phillips  with  a  pistol? 
I  told  him  just  what  I  have  told  here,  and  that's 
all  I  know  about  the  thing. 

Cross  examination  by  the  Counsel  for  the  pros- 
ecution : 

Who  went  to  the  carriage  with  these  ladies; 
who  helped  them  iu  ?  Let  me  study  a  minute ; 
it  seems  Mr.  Powers  went  with  thciii,  didn't  he? 
Well,  I  am  asking  you  the  question  ?  Well,  sir, 
I  wont  be  positive,  but  it  seems  Mr.  Powers  did, 
that's  all  I  know  about  it,  so  help  my  Almighty 
God.  You  say  that  when  Archy  got  out  of  the 
arch  and  came  out  on  the  pavement  the  huUabal- 
loo  was  made  and  you  got  scared?  Yes,  sir, 
there  was  such  a  to-do  about  it  that  I  got 
scared.  Had  you  seen  Sam.  Phillips  before 
you  were  frightened,  or  was  it  after?  I  can't  say 
sir,  but  they  were  so  soon  after  each  other — ^1 
can't  say,  sir,  indeed  which.  1  understand  you 
were  standing  on  the  south  of  the  market  house, 
near  the  south-east  corner?  Yes,  sir.  On  the 
pavement,  with  your  back  towards  Mr.  Hinsdale's 
store?  Y'es,  sir.  When  you  saw  Sam.  Phillips, 
where  were  you  standing,  on  the  pavement 
or  off?  I  think  a  little  off— if  I  was'nt  off, 
I  stepped  off.  Was  he  right  straight  iu  front 
ot  you  ?  Well  if  he  was  not  exactly  so,  he 
was  a  little  to  my  left.  l"ou  were  on  his  right 
and  front?  Yes.  Let  that  represent  the  east 
end  of  the  market  house,  (diagram  shown  to 
witness)  Hinsdale's  store  is  right  here,  (j'oint- 
ing);  Beebee  was  right  here  j'ou  say,  (pointing.) 
Y'es,  sir.  Where  were  you,  looking  east?  Yes, 
sir.  And  you  were  standing  up  here,  (pointing.) 
Yes,  sir.  How  many  feet  from  the  corner,  were 
youoff  the  pavement  ?  At  the  time  I  saw  Phil- 
lips I  stepped  off.  Now  here  is  Beebee  (point- 
ing,) were  you  on  his  right?  Yes,  sir.  W'here 
was  Phillips  ?  He  was  standing  about  that  di- 
rection, about  here  (pointing.)  In  front  and  left 
of  Beebee  and  ucarly  opposite  you?  Yes.  So 
that  if  you  were  looking;,-  due  east  you  would  see 
Phillips  ?  Yes,  sir.  Wiiich  side  of  you  was  Phil- 
lips? A  little  more  to  ray  left.  'How  much? 
About  afoot,  I  M-ould  not  say.  Have  you  seen 
this  diagram  ?  No,  sir.  Where  was  Phillips 
standing?    Here,  towards  Mr.  Davis' (pointing.) 

Re-direct  examination  by  Counsel  for  accused. 

Y'ou  say  Phillips  was  either  on  the  edge  of  the 
pavement  or  off?  Not  far  from  it,  I  wouldn't 
positively  say  unless  I  knew  it. 

At  1  o'clock,  P.  M.,  on  motion,  the  Commis- 
sion adjourned  until  the  4th  September,  at  11 
o'clock,  A.  M. 

R.\LEiGn,  N.  C,  Sept.  4,  1867,  11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present :  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused  and  their  Counsel. 

The  reading  of  the  testimony  taken  on  Y^'stcr- 
diiy,  wafi  waired.  there  being|no  objection  thereto. 
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Yesterday's  procecdiugs  were  then  read  and  ap- 
jiroved. 

Israel  Bonh,  a  witness  for  the  defenee,  havin-j 
be-'n  lirst  duly  sworn,  testified  as  follows: 
Examined  by  the  Counsel  for  the  aecused. 
What  is  your  natnc?    Israel  C.    Bond.     Where 
do  you  reside?    Fayettcville.     How  long  have 
you'resided  there?    Between  four  and   live  years 
sir.    What  is  your  l)nsincss  in  Fayetteville  ?     I  am 
tawn  constable.     What  was  youi  business  on  the 
day  ArchyBeebec  was  killed?    I  was   town  eon- 
.fitablc,  sir.   Were  you  in  Fayetteville  on  llmt  day  ? 
I  was  sir.     Did  you  assist  in  carrying  Ai-eiiy  from 
the  guard  house"  to  the  market  house  V    I  did  sir. 
Did  you  see  Mrs.  Massey  and  herdaughtet  Elvira 
there  that  davV    I  did  sir.     Did  you  see  them  up 
into  the  market  house?    I  did  sir.     Did   you  go 
up  there  with  them  ?    I  did  sir.     During  the  time 
thcv  were  up  there,  did  you  eonie  down  from  the 
market  house  at  all  ?     I  did  sir.     For  what  pur- 
pose did  you  eome  down  ?    To  get  a  drink  of  wa- 
ter.   At  what  time    was  that,  how  long  before 
ivirs.  Massey  and  her  daughter  came  down  stairs  ? 
Icould  not'set  any  time,  I  have  no  idea  that  it 
exceeded  fifteen  or  twenty   minutes  or  half  an 
hour  any  wav.     Where  did  you  get  your  drink  of 
water  from  ?"  I  disremeuibe"r,    sir,  whether  I  got 
it  under  the  market  orat  Mr.  Davis'  store,  I  can't 
b«  positive.     How  much  of  a  crowd  was  there  at 
the  market  house  at  the  time  you  came  down  to 
get  a  drink    of  water?    I   could    not    say    sir, 
there  was  a  right  smart    gathering  about  there. 
Did  you  notice  whether  there  was  any  crowd  out- 
side of  the  market  house  upon  the  eastern  side  ? 
They  appeared  to   be  partly   under  the  eastern 
end  and  in  front,  sir.     And  you  can  foi-m  no  esti- 
mate of  the  crowd  ?    I  cannot,   sir,   for  I    didn't 
stop  one  minute  at  all,    I  immediately   got   my 
drink   of  water  and  went  up  stairs.      Did  you 
speak  to  anybody  while   you  were  there  at  that 
time  ?    I  think  not,  sir.     Nobody  spoke  to  you  ? 
Not  that  I   can   recollect.     Did   you  notice  anj-- 
thing  unusual  in  the  crowd  ?    I  d"id  not,  sir,  most 
positively  I  did  not.     Did  you  see  any  persons  in 
the  crowd  with  weapons  ?     No,   sir,  I   did  not. 
Then  you  went  back  up  stairs,  did  yourcorae 
down  again  before  Miss  Massey  came  down'*  No, 
sir.     Did  you  escort  Miss  Massey  and  her  daugh- 
ter down  ?    I  did,  sir.  Where  did  you  cai-ry  them  ? 
To  the  carriage,  sir.     Where   was  the  carriage? 
It  was  directly  in  front  of  the  main  eastern  arch 
as  well  as  I  can  recollect.     On  the  pavement  or 
off  the  pavement?    Off  the  pavement.    How  far 
off  the  pavement  ?    I  think   ten  or  twelve  feet, 
tir.     Were  there  two  horses  to  the   carriage  or 
•only  one?    Only  one,  sir.     Which  way  was  the 
horse's  head  turned  ?    North,   I   think.    So  that 
threw  one  side  of  the  carriage  parallel  to  the  east- 
ern point  of  the  market  house  ?    Yes,  sir.    What 
sort  of  a  carriage  was  that  ?    It  was  a  two-seated 
rockaway,  sir.  "Did  it  have  curtains  ?    It  did,  sir. 
Were  any  curtains  up?     The  front  curtains   on 
both  sides  Avere  up.    Were  there  two  curtains  ou 
each  side?   There  were  two,  and  perhaps  three — 
f«ome  carriages  have  three.    How  many  curtains 
ou    each     side  were  up  there?    One    ou    each 
side.     And  that  was  the    front   curtain?     Yes, 
sir.     So   there    were  left    down    on   each    side 
at  least   one  back    curtain    and    perhaps    two  ? 
Yes,  sir.    The  rear  curtain  was  that  down  or  up  ? 
It  was  down,  most  positively  it  was  down.     Did 
any  person  speak  to  the  young  lady  or  her  moth- 
erbetween  the  time  that"^  you  started  with   tliem 
from  up  stairs  to  the  time  you  st'utcd  them  in  the 
carriage?      No,  sir.       Which  side  of  the  carriage 
did  they  get  iu  ?    On  the  eastern  side  sir.     Which 
scat  of  "the  carriage  did  they  occupy  ?      The  back 
sir.      Which  side  of  the  seat  did  Mrs.  Massey  oc- 
cnpy?    The  right  tir,     And  licr  daughter  occupi- 


ed the  other  side?    Yes,  sir.    How  long  did  you 
remain  there  at  the  side  of  the  carriage;  next  to 
the  market  house  after  you  had  seated  the  ladies 
before  jou  changed  your  position  ?    One  or  two 
minutes  I  presume,  it  might  have  been  longer. 
Who  came  up  to   the   carriage  while  you  were. 
there,  upon  that  side  of  the  carriage  next  to  the 
market  house  and  l)efore  you  changed  your  posi- 
tion ?    I  think  Mr.  Tom  Bowers  walkc"d  up  there 
sir.      Did  he  have  any  conversation  with  the  la- 
dies?      ITc  m.erely   spoke   to  his  sister  and  said 
"howdy  Helen.'''       Did  he  give  her  his   hand? 
Yes,  sir.     Did  he  have  any  conversation  with  her? 
Not  that  I  could  see,  sir.       What  became  of  Tom 
Powers  after  tlui/t  ?    I  don't  know,  sir.     That  was 
while  you  svere  on  the  side  of  the  carriage  next 
to  the  market  house  ?    Yes,  sir.     Did  you  change 
your  position  at  all?    I  did,  sir.     Which  way  did 
you  go  then?    I  walked  to  the  rear  and  rig"ht  of 
the  carriage,  sir.    That  side  of  the  carriage  which 
was  nearest  down  towards  the  bridge  ?    Yes,  sir. 
Did  you  see  what  became  ot   Tom  'Bowers   after 
he  had  given  his  hamS  to  his  sister?     I  did  not, 
sir.     Did^you  notice  whether  he  stood  there,  or 
moved   away  ?    I   doift  know,  sir.     IIow  far  to 
the  rear  of  the  carriage  did  you  pass  in  going 
around  it  ?    As  near  as  a  person  could  pass.    Did 
you  meet  any  one  at  the   rear  of  the   carriage? 
No,  sir.     How  far  was  Maultsby  off  from  the  rear 
of  the  carriage  ?    About  ten  feet  1  presume.    Did 
you  have  any  conversation   with  him  when  you 
passed  there' to   the  rear  of  the   carriage?    No, 
sir.    Did  he  have  any  conversation  with  you  ? 
No,  sir.     Not  a  M'ord  "jiasscd  between  you  ?    Not 
that  I  can  re-eollect  ot.      When   you  got  around 
the  carriage,  who  did  you  see?      I  saw  Mr.  Cash- 
well  and  Mr.  Taylor.     Where  M'ere   they?    They 
were   coming  from  the  store,  sir,  and  were  very 
near  the  carriage.     Did  either  of  them  speak  to 
the  ladies,  or  to  either  of  the  ladies?    Both  did, 
I  think,  sir.     Which  spoke  first?      I  think  Mr. 
Taylor.     Did  you  hear  what  either  said  to  the  la- 
dies?   Mrs.  Massey  said  to  Mr.  Cashwell,  "  Bro. 
Cashwell,  my  troubles  are  more  than  I  can  bear, 
will  you  pra,v  for  me"?      Do  you  know  whether 
he  made  any  reply  to  that?      I  don't,  sir.     What 
became  of  the  carriage,  then?     It  was  drove  off, 
sir.     Directly  afterwal-df  ?    Yes,  sir.     Before  Mr. 
Cashwell  was  through  speaking,  or  alterwards? 
It  must  have  been  afterwards  :  they  had  no  con- 
versation that  I  could  hear.      Did  John  Maultsbj 
speak  to  the  ladies  at  all  while  thci'  were  in  the 
carriage?    He  did  not,  sir.     And  he  didn't  speak 
to  you?    I  can't  be  positive  about  that.    What 
is  j-our  impression  with   regard  to  it?      That  he 
did  not.       Did   Capt.  Tolar  go  to    the  carriage 
while  it  stood  there  ?    He  did"uot,  sir.    Have  you 
any  doubt  aliout  that  ?    T  have  no  doubt  under  the 
sun.     Did  he  go  near  the  carriage?    Not  that  I 
could  see,  if  he  had,  1  certainly  would  have  seen 
hiui.     But  you  say  you  are  confident  he  did  not 
go    up    to"^  the   carriage?       1    am,    sir.       And 
he    had    no     conversation     with    the    ladies  ? 
He    did    not,    sir.      Who    else    did    you    see 
at    the  carriage  ?      That    is  all  I  can   recollect. 
Do  you  rcmember  to  have  seen  Robert  Mitchell 
at  the  carriage?    He  was  not  there,  sir.     Do  you 
remember  to  have   seen  old  Mrs.  Massey  ?    No, 
sir.     Did  the  carriage  drive  off  by  your  direction  ? 
It  did,  sir.      Which  way  did  it  drive  ofl  ?    Down 
Person  street.      What  became  of  you  then?       I 
immediately  went  up  into  the  market  house,  sir. 
Why  was  it,  Mr.  Bond,  that  you  told  the  driver 
of  the  carriage  to  move  off?    I  have  no  idea,  sir, 
in   the  world  ;  the  young  lady  was  crying  and  I 
probably   thought  the  sooner  she  got  away  the 
better  it  would   be.     Were   you  a   friend  of  the 
young  lady,  a  special  friend  ?      Not  more  than 
"other  voung  ladie?;  I  have  known  the  girl  come- 


CONVENED    AT   nAI.KIOH,   NORTH   CAROLINA. 


279 


time;  slie  was  under  my  supervision  at  tlie  Sab- 
bath School  there.  And  it  was  for  (hat  reason 
YOU  were  paying  some  little  attention  to  her? 
Yes,  sir.  It  was  be  cause  you  tlioui^it  it  would 
be  disapjreeable  fur  her  to"  be  fi;azed  at  by  the 
crowd  that  you  ordered  the  carriaire  awa,j?  I 
think  it  was.  You  had  no  other  reiwon  '!  Xone 
in  the  world,  sir.  IIuw  long  wus  it  after  you  jjot 
back  up  stairs  before  Beebee  was  brought  down? 
Not  exceedint:  fifteen  minutes.  Did  you  have 
any  conversation  with  any  body  wlien  you  pulsed 
from  the  carriage  up  stairs  ?  Not  a  word.  Did 
any  body  liave  any  conversation  with  you  '!  Not 
a  word.  You  went  up  stairs  and  Beebi'C  was 
brought  down  V  Yes,  sir.  You  came  with  the; 
party  down?  Yes,  sir.  Where  were  you V  I 
was  "in  the  rear.  How  far  in  the  rear?  I  was 
four  or  five  steps.  Do  you  mean  four  or  five  of 
the  market  house  steps  ?  Yes,  sir.  Did  you  look 
upon  the  crowd  when  you  got  there  at  the  land- 
ing? Not  in  partieulai-,  sir.  Can  you  form  an 
estimate  of  the  size  of  the  crowd  at  "the  time  you 
got  to  the  landing?  I  could  not,  sir.  Did  you 
notice  any  thing  unusual  in  the  appearance  of 
the  crowd,  or  uay  member  of  the  crowd?  Not 
at  that  time,  sir.  Did  you  hear  any  uxelama- 
tion,  from  the  crowd  or  any  members  of  the 
crowd  during  that  time  between  the  time  that 
5'ou  came  to  the  foot  of  the  landing  of  the  stairs 
to  the  time  of  your  reaching  the  flc>or  of  the  mar- 
ket, did  you  hear  any  exclamations  from  any  of 
the  crowd  ?  I  did  not  sir.  You  beard  no  excla- 
mation of  "  charge  boys,''  "  rally  boys  "  "  here 
he  conies"  or  any  thing,  of  that  sort?  No,  sir. 
How  far  was  the  prisoner  in  advance  of  you  at 
the  time  you  reached  the  floor  of  tiie  market? 
About  four  or  live  feet.  Did  you  maintain  that 
distance,  you  and  the  prisoner?  I  think  so  sir, 
until  we  got  out  on  the  pavement.  \Vheu  did 
you  first  notice  any  thing  that  attracted  your  at- 
tention? When  I  was  turning  the  main  eastern 
arch  myself  sir.  At  that  time  could  you  see  the 
prisoner?  No,  sir.  What  hid  him  from  your 
view?  The  crowd  I  suppose.  So  the  crowd  in- 
terposed between  you  and  the  prisoner  ?  Yes  sir. 
Well,  now  how  "was  it  about  the  gathering 
of  the  crowd  did  they  gather  from  undi.-r 
the  market  house  or  from  "the  outside  ?  The 
most  of  them  appeared  to  be  outside  as  well  as  I 
could  sec  sir?  Aud  thej-  gathered  there?  Yes, 
sir.  What  was  the  next  thing  you  saw?  There 
appeared  to  be  a  kind  of  gathering  or  closing  in 
ol  the  crowd.  At  that  time  did  you  hear  any  ex- 
clamations ?  I  did  not  sir.  Did  you  hear  any- 
body demand  the  piisoner,  or  words  to  that  ef- 
fect? 1  did  not  sir.  Did  you  hear  tbeSheritT  or- 
der the  police  to  use  tlieir  clubs  ?  No,  sir.  What 
was  the  next  you  saw  ?  There  appeared  to  be  a 
rush  or  gathering  in  of  the  crowd  I  don't  know 
how  you  would  term  it.  I  want  you  to  term  it, 
was  it  a  rusli  or  gathering  in  ?  The  people  seem- 
ed to  be  gathering  in  from  all  around.  Was  any 
body  ruuing?  I  did  not  see  any  body 
eir.  '  At  that  time  you  were  still  four  or 
live  feet  from  the  prisoner  and  in  his  rear? 
As  well  as  I  can  recollect  sir.  What  occurred 
then?  As  I  was  turning  the  main  arch  I  caught 
two  or -three  men  in  my  arms  and  shoved  them 
off,  some  person  or  persons  struck  me  about  the 
hip  and  we  all  went  down  together.  Who  were 
those  persons  that  you  caught  ?  I  could  not  tell 
to  save  my  life  sir.  Who"  was  the  person  that 
struck  you?  I  could  not  tell,  it  was  to  my  rear, 
and  about  my  hip.  What  did  he  strike  you  with  ? 
I  judge  with  a  knee  or  something  of  thesort,  pro- 
bably I  might  have  been  pushed.  Was  it  a  heavy 
blow?  Nor  extraordinary;  enough  to  push  a 
person  down.  What  occurred  then  ?  The  pistol 
tired  sir.     Pifore  you  recovered  ?     Yes,  sir.     Did 


you  sec  tlie  flash  ?  I  did  not  sir.  Did  you  sec 
the  smoke  ?  I  did  rK>t  sir.  Did  you  hear  the  re- 
port ?  I  did  sir.  What  was  the  character  of  tliat 
report?  Not  more  than  an  ordinary  pistol  sir. 
Not  an  extraordinary  loud  report  ?  No,  sir. 
From  the  report  of  the  pistol  could  you  tell  the 
place  or  al»out  tlie  jjlace  Irom  which  it  was  lireJ? 
Not  exactly,  1  could  not  sir.  Did  you  see  Capt. 
Tolar  there  that  day?  My  impression  is  that  I 
did  sir.  \V'hen  do  you  think  you  saw  him?  Tliat 
is  more  than  I  am  able  to  say  I  can't  tell  whither 
I  saw  bim  before  or  after  the  killing  of  Beebee? 
Did  you  see  Tom  Powers  there  at  all,  alter  you 
saw  him  at  the  carriage  ?  I  don't  think  I  did  sir. 
Did  you  see  anything  of  David  W'atkins  there  that 
day?  I  think  1  saw  him  afterwards  sir.  After 
the  firing?  Yes,  sir.  V.'here  was  he  and  what 
was  he  doing?  Mr.  Nixon  had  him  going  off  with 
him.  At  what  place?  Between  the  market  house 
and  Mr.  Taylor's  store, 

Cross  examination  by  the  Couusel  for  the  pros- 
ecution. 

Did  you  drive  Miss  Massey  in  a  buggy  to 
the  market  house?  I  did  not,  sir.  Was  your 
buggy  in  front  of  the  market  bouse?  It' was 
not,  sir.  There  was  bat  one  carriage,  as  I  un- 
derstand you,  at  the  market  house?  But  one. 
And  the  two  ladies  canic  in  at  the  same  carriage? 
Yes,  sir.  You  didn't  drive  ^liss  Massey  there  that 
day?  I  did  not,  sir.  There  is  no  doubt  about 
that  ?  No,  sir,  most  positively  I  did  not.  And 
you  say  the  two  ladies  came  in  the  same  car- 
riage? They  did,  sir.  Who  drove  them?  A 
negro  boy.  Do  you  know  who  it  was  ?  I  forget 
his  name.  Is  his  name  William  Wright?  I  can't 
saj'.  Had  Archj'  been  cariied  up  stairs  before 
the  carria^  got  there  with  the  ladies  in  it?  He 
was,  sir.  You  had  been  down  to  the  guard  house 
and  had  assisted  in  carrying  him  iip  stiurs  ?  1 
had,  sir.  How  came  you  to  assist  in  bringing 
out  the  prisoner?  He  was  in  my  jurisdiction.  It 
was  a  part  of  your  regular  duty?  It  was,  sir. 
What  was  the  reason  of  the  number  of  police  that 
were  there  that  day,  was  it  customary  to  bring  a 
piisoner  out  of  the  guard  house — the  sher- 
iff, deputy  sheriff,  yourself,  Ilornriude,  «S:c.? 
I  am  not  able  to  say  for  the  simple  rea- 
son that  I  had  not  been  in  the  office  a 
great  while.  Y''ou  have  been  in  several  months, 
now?  Yes  sir.  Is  that  the  customar}'  way? 
Generallj'  when  there  is  a  desperate  character,  I 
believe  it  is.  Are  they  generally  of  a  desperate 
character?  That  is  more  than  I  am  able  to  say. 
I  want  to  know  how  many  times  in  your  experi- 
ence you  have  had  that  mauy  officers  to  assist 
you  in  carrying  a  prisoner  to  a  preliminary  exam- 
ination? I  suppose  on  one  or  two  occasions  since 
that  ?  Who  was  present  at  the  guard  house  and 
assisted  in  bringing  Arcliy  up  to  the  market 
house  ?  There  was  Mr.  Wemyss  and  Mr.  Horu- 
rinde,  ilr.  Faircloth,  Mr.  Brown,  Mr.  McGuire 
and  myself  Was  the  SherilT  there  ?  I  think 
not,  sir.  Was  he  inside  as  you  came  on  up — do 
you  remember  the  Sheriff's  making  any  move- 
ment or  giving  you  any  sign  to  bring  the  war- 
rant ?  I  do  not,  sir.  Was  the  prisoner  in  your 
immediate  custody  ?  lie  was,  ■until  he  was  de- 
livered at  the  market  house:  You  came  on  up 
stairs  with  him  at  that  time?  Yes,  ^ir.  Was 
llardie  up  stairs  then  ?  I  think  he  was.  You 
say  the  carriage,  with  the  ladies  in  it,  had 
not  come  up  at  that  time?  It  had  not.  Did 
you  return  down  stairs  immediately?  I 
did,  sir  What  was  your  object  in  go- 
ing down?  I  went  after  the  ladies.  Did  you 
find  the  carriage  at  the  door  when  you  got  down  ? 
No,  sir.  Where  did  you  go  ?  They  were  at  Isaac 
Hollingsworth's  hf)use.  You  went  to  his  houstjy 
Yes,  sir.     Did  you  get  into  the  carriage  "r     I  did 
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not.  You  walked  back?  I  did,  sir.  How  far  is 
Isaac  Hollingbworth's  place  from  the  market 
house?  Nearly  the  distance  of  one  bloclc.  Tlic 
carriage  was  in  vour  sight  all  tlie  time  ?  Yes,  sir. 
And  you  followed  the  carriage  up  from  Hollings- 
worth's  and  assisted  the  ladies  out  ?  Yes,  sir. 
And  assisted  them  up  stairs  "/  Yes,  sir.  You  re- 
mained up  stairs  lor  a'short  time  ?  Yes,  sir.  Was 
it  til'teen  minutes?  I  can't  say  exactly.  You 
then  came  down  to  get  a  drink  of  water  ?  Yes, 
sir.  Was  there  no  water  up  stairs  ;  is  it  custom- 
ary to  keep  the  justices  there  without  such  ac- 
commodations as  these  ?  I  don't  know,  it  is  none 
of  my  business.  You  wanted  water  and  found 
none  there?  Yes,  sir.  You  say  you  can't  esti- 
mate the  crowd  at  that  time?  No,  sir.  You  got 
the  water  Irom  where  ?  From  under  the  market 
house  or  at  Davis',  I  don't  know  which,  sir.  You 
returned  immediately  and  went  up  stairs  ?  Yes, 
sir.  During  that  time  you  say  you  had  no  con- 
versation with  any  one— do  you  mean  you  recol- 
lect or  are  you  confident  you  had  none?  I  can- 
not be  contident,  but  I  am  almost  sure.  You 
went  hastily  to  get  a  drink  of  water  and  you  re- 
turned hastily  ?  Yes,  sir.  When  the  examina- 
tion was  over  you  came  with  Mrs.  Massey  and 
her  daughter  when  they  went  to  the  carriage  ? 
Yes,  sir.  You  came  with  them  aireetly  to  the 
earriaice?  Directly,  sir.  Was  Mrs.  Massey  veiled? 
I  am  not  able  to  say.  Did  she  use  her  handkerchief 
or  did  she  look  as  if  she  was  weeping  ?  I  am  not 
positive.  Do  you  know  whether  her  face  was 
covered  as  she  passed  through  the  crowd?  I  can't 
say.  Your  impression  is  that  she  was  veiled? 
Yes,  sir,  she  was  weeping  but  I  can't  say  whether 
she  was  using  her  handkerchiet  or  not.  You  say 
this  carriage  was  standing  about  ten  feet  from 
the  market  house,  Irom  the  eastern  arch  of  it  ? 
Yes,  sir.  From  the  pavement  or  arch?  From 
the  pavement  sir.  The  width  of  the  pavement  is 
about  eight  feet?  Yes,  sir.  Was  it  directly  in 
front  of  the  arch  ?  I  think  it  was,  but  wont  be 
I'ositive.  Did  you  find  any  difSculty  in  making 
vour  way  through  the  crowd?  Not  a  bit.  Was 
the  crowd  dense  enough  to  obstruct  your  pas- 
sage ?  Not  at  all.  Did  you  notice  the  size  of  the 
crowd  at  that  time?  Not  particularly.  Did  you 
notice  particularly,  did  you  notice  whether  it  was 
larger  or  smaller 'than  it  was  the  last  time  you 
passed  there  ?  I  don't  think  it  was  any  larger. 
Up  to  the  time  you  assisted  the  ladies  into  the 
carriage  nobody  had  spoken  to  them  or  you  ? 
No,  sir.  You  say  as  I  understand  you  that  the 
right  and  left  curtains  by  the  side  of  the  front 
seat  were  up  ?  Yes,  sir.  But  the  right  and  left 
curtains  by  the  side  of  the  back  seats  were  down  ? 
Yes,  sir.  And  the  back  curtain  of  the  rockaway 
were  down  ?  Yes,  sir.  So  that  the  back  seat  was 
all  closed  in  ?  Yes,  sir.  Mrs.  Massey  seated  her- 
self on  the  right  with  her  face  north?  Yes,  sir. 
Was  the  boy  who  was  driving  the  car- 
nage at  the  carriage  when  you  got  up 
there?  Yes,  sir.  Did  you  not  have  to  send 
for  him  ?  No,  sir.  You  found  him  there  ? 
Yes,  sir.  You  say  the  first  person  who  got  up 
to  speak  to  the  ladies  was  Mr.  Tom  Powers? 
Yes,  sir.  He  shook  hands  with  his  sister  ?  Yes, 
sir.  Was  Mrs.  Massey  weeping  also  at  that  time? 
Yes,  sir.-  Did  you  licar  her  reply  to  his  saluta- 
tion ?  No,  sir.  Was  that  the  whole  conversa- 
tion that  passed  between  them  ?  I  heard  no  oth- 
er— if  thffy  said  anything  I  certainly  would  have 
heard  it?  When  you  moved  from  that  side  of 
the  carriage  to  the  opposite,  did  you  sec  Tom 
Powers  still  standing  there  ?  I  don't  recollect, 
I  am  not  positive.  You  don't  recollect  seeing 
him  go  away?  No,  sir.  Did  you  hear  any- con- 
versation from  Mrs.  Massey,  exhorting  him  to 
leave  the  crowd  and  not  tc  get  into  difficulty  ?   I 


did  not,  sir.     Did  you  hear  anything  of  that  sort; 
refresh  yourself  and  think  of  it,  can't  you  thinic 
of  anything  of  that  sort  that  was  said  in  your 
hearing  ?    I  do  not ;  at  that  time  I  walked  round 
to  the  right,  and  probably  she  miglit  have  said  it 
to  him,  but  I  did  not  hear  it.      You  have  no  rec- 
ollection of  it?     No,  sir.    You   went  round  to 
the  rear,  and  you  say  you  noticed  there  Maultsby 
about  eight  or   ten    feet   from  the   rear    of  the 
carriage  ?    I  think  about  that.      Which  way  was 
he  facing?    North,  looking  towards  the  carriage, 
I  presurfic.      Did  he  speak  to  ynu  ?      Not  at  that 
time.     Ilad  you  seen  him   before  that  day?    I 
think  I  had.      He  didn't  salute  you  even  in  pass- 
iutr?    Not  that  time.  Was  he  talking  to  any  one? 
Not  that  I  saw.  Was  he  detached  Irom  the  crowd? 
It  appeared  so  to  me.     You  saw  no  one  with  him, 
and  he  was  outside  the  limits  of  the  crowd?  Yes. 
I  suppose  the  crowd  was  not  standing  out  that 
far?    Not  near.     He  was  alone?    Yes,  sir.   Then 
Mr.  Taylor  and  Mr.  Cashwellcame  up  ?    Yes,  sir. 
Do  you  swear  positively  that  Mitchell  was  not  at 
that  carriage  while  it  was   out  there?     I  do,  sir. 
After  he  went  round  to  the  right  of  the  carriage, 
Mr.  Cashwell  came  up  and  Mr.  Taylor;   and  al- 
most immediately  after  that  he   had  some  con- 
versation with   Mrs.  Massey  ;    then   the  carriage 
drove  off  under  your  directions?    Yes,  sir.     Did 
you  see  Mr.  Taylor  speak  to  the  ladies  as  well  as 
Mr.  Cashwell  ?      I  think  so.      Wliat  did  he  say  ? 
I  don't  know,  he  merely  shook  hands  with  them. 
Do  you  think  he  said  anything?     I   cannot  say, 
probably  he  might  have  said  "  how  do  you  do  ?" 
but  I  don't  recollect.      Your  impression  is  that 
he  said  nothing?    Yes,  sir.      Have  you  any  deci- 
ded impression,  way  or  the  other?     I  have  not. 
You  heard  Mrs.  Massey  tell   Mr.    Cashwell  that 
her  troubles  were  more  than  she  could  bear,  and 
ask  him  to  pray  for  her  ?    Yes,  sir.     How  long  a 
time  elapsed  from  the  time   you   left   the  steps 
with  the  ladies  until  the  time  the  carriage  drove 
off?    It  might  have  been  five  minutes,  probably 
not  so  long.     Now  what  is  your  best  estimate? 
I  would  say  three  minutes.   "  After  the   carriage 
drove  off,  did  you  see  what  became  of  Mr.  Cash- 
well  ?    No,  sir.      Did  you  see  what  became  of 
Taylor?      I  did  not.      Nor  Tom  Powers?      No. 
Nor  Maultsby  ?    Nor  Maultsby.      But  you  swear 
positively  that  you  did  not  encounter  Maultsby 
on  your  way  back  to  the  market  house,  and  he 
said  not  a  word  from  the  time  you  came  to  the 
foot  of  the  stairs  with   the  ladies   until  the  time 
you  came  up  stairs  ?    I  can't  be  positive,  my  im- 
pression is  he  did  not.     But  you  cannot  speak 
with  positiveness?    No,  sir.      Do  you  remember 
his  asking   whether  Miss  Massey  had  identified 
the  boy  Archy  ?    1  don't,  sir.    Do  you  remember 
his  asking  you  any  such  question  as  whether  the 
justices  had  committed  Archy  ?      I  do  not,  sir. 
Do  you  remember  any  such  question  being  asked 
by  any  one  ?    1  do  not,  sir.    Did  you  tell  any  one 
the  result  of  the  trial  ?  I  did  not.  Did  you  not  tell 
any  one  whether  Miss  Massey   had  or  had  not 
identified  this  boy  Archy  as  the  person  who  had 
been  guilty  of  an  attempt  to  ravish  her  ?    I  don't 
recollect.    When  you  say  you  don't  recollect  do 
you  mean  that  you  did  not,  or  that  yon  have  no 
recollection?    It  is  my  opinion  that  I  did  not,  I 
can't  be  positive  about  it.  After  the  examination 
was  over  and  you  came  down  stairs,  did  any  one 
come  down  before  you  who  was  present  at  the 
examination  ?    I  am  not  able  ^  say,  sir.    Do  you 
remember  who  was  in  the  room?    I  could  not 
tell,  although  I  could  tell  you  probably  a  few  of 
their  names,  I  could  not  tell  you  all  ?    You  can't 
say  for  certain  whether  any  one  preceded  you  in 
coming  down?    I  can't  say.      The  whole   of  the 
party  had   not  gone  down  ?    No,   sir.     Had  the 
parties  who  bad  participated  in  the  examination, 
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pone  down?  No,  sir.  Had  the  SherifT  gone 
down  ?  I  think  h«;  had  not.  If  any  went  down 
j'ou  don't  recollect''  I  do  not,  sir.  Was  the 
^rholc  pnard  there  that  went  up  witli  Archy, 
accordinj^  to  your  best  recollection?  I  think 
they  were  up  stiiirri.  Yon  returned  inimcdiutcly 
up  stairs  y  Yes,  sir.  Did  you  notice  the  iih- 
»5ence  of  any  one  whom  you  had  left  up  there? 
I  did  not,  sir.  Have  you  any  idea  whether  any 
one  had  left  there  or  not  ?  I  am  not  able  to  say 
redly  sir.  Were  any  of  the  Conrt  gone,  with 
whom  you  were  associated  ?  I  think  not  sir. 
Were  the  Justices  still  there  that  had  participated 
in  the  trial  ?  Yes,  sir.  The  prisoner  was  there  ? 
Yes,  sir.  Did  you  notice  whether  the  witnesses 
■were  there  who  had  been  cxaniiDcd?  Mr.-*.  Mas- 
sey  was  not  there  at  tliat  time.  Of  course  not — 
bnt  I  spoke  of  the  other  witnesses — if  they  were 
there — whether  you  noticed  the  absence  of  any 
one  durinij  the  time  yon  were  absent?  My  ini- 
prcssion  is  that  the  same  company  was  there  that 
1  left  there.  Your  impression  is  that  you  were 
the  first,  after  the  trial  mms  over,  who  left  the 
justice's  room?  With  the  ladies;  yes,  sir.  And 
j'our  iniprc?siou  is  that  yon  were  not  asked  by 
the  crowd,  nor  did  yon  communicate  what  the 
result  of  the  examination  was?  No,  sir.  And 
you  impression  is  that  you  had  no  conversation 
with  Maultsby  upon  the  subject,  but  that  you 
you  can'Vbc  very  positive?  I  can't  be  positive 
about  it?' '  You  swear  very  positively  that  Cap- 
tain Tolar  was  not  at  the  carriage  while  the  la- 
dies were  there,  and  before  they  drove  oil?  Yes 
sir.  Had  you  seen  Capt.  Tolar  before  at  any  time 
that  day  before  the  carriage  drove  oti  ?  I  am  not 
able  tosaj-  whether  I  saw  him  before  or  after- 
wards—my impression  is  that  I  saw  him  Init 
where,  I  can't  say.  Your  ira;jrc:?sion  is  yon  saw 
him  in  the  crowd  some  time  that  day  ?  I  can't 
say  that,  I  am  not  able  to  say  whether  I  had  seen 
him  in  the  forenoon  or  ir.  the  afternoon.  I  want 
to  know  whether  your  impression  was  that  yon 
saw  him  at  all  about  the  market  house  ?  I  can't 
say  positively  whether  I  saw  him  there  or  where 
I  saw  him,  I'ou  can't  say  whether  it  was  about 
the  time  this  man  was  on  trial  that  you  saw  him? 
No,  sir.  But  yon  had  auimpressiotiyouhad  seen 
him  that  day?  Yes,  sir.  But  you  have  a  very 
distinct  impression  that  you  saw  him  at  the  car- 
riage? I  am  quite  ijositive  about  it  sir.  And 
you  are  certain  that  Mr.  ^litchell  did  not  go  to 
the  carrianje?  Yes,  sir.  You  are  as  certain  of 
one  fact  as  yon  are  of  the  other?  Yes,  sir.  How 
long  did  you  remain  up  stairs  after  you  returned 
from  the  carriage  before  Archy  came  down?  I 
should  say  ten  minutes,  I  would  not  like  to  go 
under  that,  and  I  would  not  go  over  fifteen. 
Was  there  any  thing  else  to  be  done  before  the 
justice  of  the  peace  when  you  returned  ?  I  think 
not.  IIow  was  the  time  occupied,  that  ten  or  fif- 
teen minutes  you  were  np  stairs  in  the  market 
house  after  you  returned  ?  I  might  have  been 
sitting  there  waiting  for  them  to  commit  him, 
sir.  The  order  for  commitment  hadn't  been 
written  out?  The  justice  was  writing  it  at 
the  time,  sir.  When  you  went  down  with  the 
negro  you  were  four  or  five  steps  behind 
him?  Four  or  five  steps  sir.  Did  I  under- 
stand you  to  say  it  was  four  or  five  steps  on 
the  stair  steps  ?  "That  is  before  1  got  to  the  plat- 
form, sir.  What  do  you  call  the  platform  ? 
Where  the  door  opens  going  up  into  the  market 
house.  The  first  landing  you  mean  ?  Yes,  sir. 
When  you  came  down  to  tlfe  lauding  Archy  was 
before  you?  He  was  in  front  of  me.  He  went 
out  of  the  door  before  you  got  to  the  landing  ? 
Yes.  sir.  As  I  understand  j-ou  he  was  down  four 
or  five  steps  towards  the  floor  of  the  market 
house  before  you  started  down  the  last  flight  of 


steps?  Yci?,  sir.  When  Archy  went  out  do  j-ou 
remember  how  the  group  that  surrounded  him 
went  out,  who  went  out  first,  of  the  ollicers  sur- 
rounding him  when  he  ajjpeared  in  view  of  those 
who  were  inside  of  the  nuirket  house?  I  think 
Mr.  Ilornrinde  and  Mr.  McOuire  were  in  front  of 
him.  Ml-.  Wcmyss  on  his  right  and  ^Ir.  Faircloth 
on  his  left.  What  became  of  Sheriff  Hardie?  My 
impression  is,  hoAvas  in  front  too  at  that  time, 
but  as  soon  as  he  got  under  the  market  house  he 
was  in  the  rear.  Do  you  mean  that  Sheriff  Har- 
die, when  he  got  to  the  floor  of  the  market  house 
preceded  the  jirisoner  ?  lie  was  there  in  front  of 
Mr.  Horurinde  or  .Mr.  Maguirc  or  in  front  of  the 
l)risoner,  they  were  there  in  some  way.  Your 
impression  is  that  Mr.  Hardie  went  out  iu  front 
of  the  prisoner?  Yes,  sir.  Until  he  came  to  the 
floor  of  the  market  house?  Yes,  sir.  Then  you 
say  he  got  behind  him  ?  I  think  he  did,  1  am  not 
jjositive.  Y'ou  covered  the  rear?  Yes,  sir.  You 
say  there  was  no  demonstration  made  at  all  as  he 
was  coming  down  stairs?  No,  sir.  Did  you  hear 
any  one  say  "  there  he  comes  ?"  No,  sir.  No  ex- 
clamations at  all  ?  I  have  no  recollection.  Did 
you  notice  the  size  of  the  crowd  at  that  time? 
Not  particnlarly.  Was  there  any  crowd  there? 
Yes,  considerable.  How  many  men  do  you  think? 
There  might  have  been  one  hundred  and  fifty  sir. 
Now  when  this  man  came  down  stairs,  do  you 
mean  to  say  the  crowd  stood  stock  still  ?  They 
were  standing  looking  at  him.  Were  they  mo- 
ving ?  That  is  more  than  I  am  able  to  say."  You 
did  not  see  any  movement  towards  the  prisoner 
and  the  crowd  didn't  appear  as  though  they  were 
attracted  by  the  prisoner  ?  My  attention  was  at- 
tracted to  him,  I  didn't  notice  the  crowd.  You 
didn't  see  the  crowd  ?  Of  course  I  saw  the  crowd 
when  I  got  on  thi;  landing.  What  I  want  to  know 
is  whether  there  was  any  movement  in  the  crowd 
as  the  prisoner  came  in  sight  ?  I  can't  say.  Did 
you  not  observe  a  natural  curiosity  manifested 
by  the  crowd  ?  If  I  had  been  in  the  ciov>-d  I 
might  have  noticed  it.  You  can't  remember 
having  observed  it?  I  didn't  notice  particularly. 
You  didu't  know  any  man  in  the  crowd?  Not 
particularly.  Did  you  observe  anymanintlic 
crowd  at  ail  ?  I  am  not  able  to  say  sir.  You 
said  the  negro  boy  got  to  the  foot  of  the  stairs 
outside  the  arch  ijefore  you  saw  anj'  disturbance  ? 
Yes,  sir.  Up  to  that  time  you  had  seen  no  rush 
made  on  him  ?  I  had  not,  sir.  And  no  assault  ? 
No,  sir.  You  had  seen  no  v/eapons  in  the  hand 
of  any  one  ?  No,  sir.  No  exclamation  at  all  ? 
Not  any.  Neither  a  demand  for  him  nor  orders 
of  resistance  upon  the  part  of  the  Sherilf?  No, 
sir.  I  understand  you  to  say  then  that  from  the 
time  Archy  got  to  the  foot  of  the  steps  until  he 
got  outside  the  eastern  arch  on  the  jiavement  his 
passage  through  the  ten  or  twelve  feet  was  just 
that  of  any  other  prisoner?  It  occured  to  me  so. 
You  then  got  to  the  eastern  arch  of  the  market 
house  yourself?  Yes,  sir.  Archy  was  taken 
outside  ?  He  was.  Four  or  five  feet  in  front  of 
you  ?  Yes.  And  when  you  got  theru 
you  noticed  some  disturbance?  Yes,  I  was  turn- 
ing the  arch.  Do  yon  mean  when  you  were  turn- 
ing out  of  the  market  house?  Yes,  I  was  turn- 
ing out  of  the  arch  and  turning  in  the  direction 
he  was  going.  You  were  standing  right  in  the 
arch  when  the  crowd  passed  through  ?  Yes,  sir. 
What  was  the  disturbance  ?  It  appeared  to  be  a 
gathering  iu,  or  a  rash — you  may  term  it  as  you 
like,  the'crowd  was  closing  up.  Was  the  whole 
crowd  closing  up?  It  appeared  so  to  me.  Was 
it  then  you  got  the  push  in  the  back  ?  Just  as  I 
had  shoved  these  men  ofi.  What  was  your  ob- 
ject in  shoving  them  oil'?  I  had  no  idea  they  had 
any  business  there  crowding  up,  I  don't  know 
why  I  did  it,    I  was  excited.     Which  way    was 
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your  face  ?  I  tbink  down  Fersoa  street.  Which 
wiiy  were  these  men  coming  that  you  caught  in 
your  arms?  They  were  pushiiig  down  south.  1 
Did  you  press  them  htick?  I  did,  sir.  Was  their 
resistance  pretty  strong  V  Tolerably,  sir.  About 
that  time  you  got  the  thump  on  the  hips'?  Yes, 
sir.  It  was  in  that  gathering  up  that  you  got  this 
thump?  Yes,  sir,  when  I  was  pushing  tliesrC  men 
otl'.  That  gathering  up  tliat  you  have  been  spealv- 
ing  of,  was  the  same  thing  that  occasioned  you 
to  press  bade  these  men,  and  the  occasion  ot  the 
thump  you  got  that  was  strong  enough  to  knock 
you  down?  Yes,  sir.  After  this  gathering  up, 
when  you  were  recovering  yourself — the  pistol 
lircd  ?  Yes,  sir.  How  far  did  you  fall  when  you 
fell  ?  I  disremember  whether  or  not  I  reached 
the  edge  of  tlie  pavement ;  it  shoved  me  some 
distance  across  the  pavement.  When  you  recov- 
ered you  were  standing  near  the  edge  of  the  pave- 
ment? Yes,  sir.  When  you  received  the  shove, 
you  were  standing  in  the  arch  ?  No,  sir,  I  was  at 
the  edge  ot  the  arch  in  tlie  act  of  turning  the 
arch.  I  understand  you  to  say  that  y(ui  were 
standing  in  the  arch  in  the  act  of  passing  through? 
Ves,  sir.  IIow  thiclc  is  the  wall  of  the  arch, 
then?  About  eigliteeu  inches.  When  ye-u  Avere 
turning  the  arch^  want  to  know  whether  you 
mean  turning  out  of  the  market  house  to  go  out 
of  the  arch,  or  turning  out  of  the  arch  to  go  on 
to  the  jiuvement  ?  When  I  was  turning  out  of 
the  arch  to  go  on  to  the  pavement.  The  shove 
sent  you  nearly  across  the  pavement  then  ?  Yes, 
bir.  You  heard  the  pistol  tire  ?  I  did.  Do 
you  remember  what  sort  of  a  day  it  was  ?  I 
think  it  was  a  little  windy.  Do  you  remember 
in  what  direction  the  wind  was?  I  do  not,  sir. 
Do  you  remember  whether  it  was  a  sunny  day  or 
cloudy?  I  am  unable  to  say.  Your  impression 
is  that  it  was  a  windy  day  ?  Yes,  sir.  You  didn't 
Kce  the  smoke  of  the  pistol?  No,  sir.  Did  not 
see  any  sign  of  it  iu  the  atmosphere?  No,  sir. 
Did  you  perceive  the  smell  of  sulphur?  I  didn't 
l>ay  particular  attention.  But  you  did  hear  the 
report?  I  did,  sir.  Did  you  see  the  prisoner 
Beebee  fall  ?  No,  sir.  How  tar  was  he  from  you 
when  he  fell  ?  He  might  have  been  six  feet,  prob- 
ably eight.  Which  way  was  your  face  at  the  time 
you  heard  the  pistol  tire  if  you  had  been  stand- 
ing erect  ?  East,  sir.  Can  you  tell  whether  the 
report  of  the  pistol  was  on  your  right  hand  or 
left?  On  my  right  as  well  as  J  can  recollect. 
You  recovered  yourself  imraediately  after  the 
pistol  fired  ?  The  pistol  fired  before  I  recovered, 
I  was  in  the  act  of  recovering  before  the  pistol 
fired.  You  recovered  yourself  immediately  af- 
terwards, and  then  you  moved  towards  the  pris- 
oner; is  that  correct,  sir  ?  Yes,  sir.  Did  you 
make  any  elibrtto  arrest  the  person  who  liredthe 
pistol?  I  did  not,  sir,  I  could  not  tell  anything 
ubout  it.  Did  you  make  any  investigation  ?  1 
did  not,  sir.  You  were  an  ofllccr?  Yes,  sir.  You 
saw  a  felony  had  been  committed  in  your  pres- 
ence ?  I  can't  exactly  say  it  was  in  my  presence. 
You  don't  call  that  your  jjrcsence  ?  I  didn't  sec 
It.  You  made  no  effort  to  apprehend  tlie  jierson 
who  committed  it?  No,  sir,  he  was  in  tlie  hands 
of  the  sherilf,  I  had  no  jurisdiction  whatever  over 
him  at  that  time.  You  put  it  on  the  ground  that 
he  was  not  your  prisoner  ?  He  was  not  my  pris- 
oner. And  you  saw  a  felony  committed  then 
and  there  on  that  spot,  and  made  no  ellort  to  ap- 
prehend the  person  who  committed  it  ?  No,  sir. 
Didyousee  any  effort  on  the  i)art  of  the  other 
olfieers  to  arrest  the  party?  I  don't  recollect. 
Was  there  any  inquiry  to  see  who  committed  it? 
I  atn  unable  to  say,  sir.  You  saw  no  effort  made 
to  apprehend  him  ?  No,  sir.  You  made  none? 
No,  sir.  What  is  the  reason  yon  m.ade  none,  Mr. 
Bond  ?      Because  I  didn't  deem  it  my  duty  ;  he 


was  in  the  hands  of  the  sherifl,  and  I  supposed  if 
he  wanted  any  thing  done  he  would  have  ordered 
it.     You  did  not  make  the  exertion   you   say  be- 
cause you  did  not  think  it  your  duty  ;  I  under- 
stand you  to  give   that  as  your  reason   for  not 
having  attempted  to  seize  the  perpetrator  of  that 
act?     I  can't  be  positive,  because  I  didn't  know 
whether  it  was  my  duty  or  not.     You  think  it 
was  not  ?      No,  sir,   I  "think  it  was  not.       You 
thought  there  were    others  superior   to  you  in 
authority,   and  not  having  seen  the   man    v/ho 
shot,  yoii  thought  it  was  not  your  duty  to  exert 
yourself  to  find  out  who  it  was  ?    Yes,  sir.     And 
you  swear  that  that  was  your  view  of  your  duty? 
Yes,  sir,  that  was  my   view  of  it.      You  say  just 
after  this  pistol  tired,  you   saw  Mank  come   up 
where  the  negro  was  that  was  shot  ?  I  saw  Monk 
I  suppose  some  four  or  five  minutes  after  the 
shootiug,  he    was    goitig  off  witli    Mr.   Nixon. 
Which  way  was  he  moving?    East,  sir.    Moving 
down    Person    street?       Yes,    sir.       How   lar 
from  the  point  where  the  negro  was  shot  ?  Ne-.ir- 
ly  the  width  of  the  market  house.      The  negro 
was  lying  there  and  Monk  was  going  off  with 
Nixon;  was  he   exerting  himselt  to   get  away? 
Not  that  I  could  perceive.  Did  you  notice  wheth- 
er Monk  had  any  weapon   at  that  time?      I  did 
not,  sir.      Now,  sir,  I  will  ask  yovt,  at  the  time 
you  passed  tiirough  this  crowd,  early  in  the  diffi- 
culty when  you  carried  the  prisoner  Up  stairs — I 
will  ask  you  who  you  saw  in   the  market  house 
that  you  recognized?    1    could  not  say  a  single 
man,  tor  I  paid  no  attention  whatever.  I  ask  you 
when  you  came  down  to  get  a  drink  ofwatec, 
and  passed  through   that  crowd,  and  got  your 
drink   of  water,  and  passed    back    again,    who 
you  saw  in  that  crowd  that  you  recognized?    I 
am  not  a,ble  to  say,  sir,  because  I  was  on  business 
or  daty.  or  whatever  you  call  it,  and  T  didn't  stop 
an  instant.    You  tiien  came  down  with  Miss  Mas- 
sey  and  her  mother  and  went  to  the  carriage;  in 
passing  through  the  crowd  to  go  to  the  carriage 
do  you  remember  seeing  any  man  whom  you  re- 
cognized  before  you  saw  Tom  Powers  at  the 
carriage?    Not  particularly,  sir.    Do  you  rcmem- 
berseeinganj'  person  you  recognized?    Probably 
I  might  iiave  recognized  them  at  the  time,  but  I 
cannot  call   tiiem   to   recollection   at  this  time. 
You  went  back  then  through  that  crowd  np  in  to 
the  market  house  again  ;    did  you  see   auy  one 
theu  that  you  recognized  besides  the  few  you  saw 
about    the    carriage — Maultsby,    Tom.    Powers, 
Cashwell,  and  Taylor,— did  you  see  auy  one  else 
as  you  passed  back  through  the  crowd  that  you 
knew  ?    Probably  I  might'have  seen  them,  but  I 
don't  know  that  I  paid  any  attention.     You  pass- 
ed through  that  crowd  five  times  back  and  forth, 
and  you  caunot  swear  with  absolute  certainty  as 
to  any  one  who  was  in  it  ?    !No,  sir.    You  swear 
with  absolute  certainty  that  ^Mr.  Tolar  did  not  go 
to  the  carriage?    I  do,  sir.     Well,  sir,  is  this  all 
you   know  about   it?     As  far  as   my  knowledge 
leads  me,  sir,  it  is.      You  are  still  a  constable  are 
yoixnot?    Yes,  sir.     Where  do  yon  receive  your 
appointment?      From  the  municipal   authorities 
of  the  town;  a  mayor  and  seven  eommissionei^s. 
They  appoint  the  town    constable?      They  do. 
And  you  hold  your  offlee  under  their  appoint- 
ment?   Yes,  sir.    Are  you  familiar  with  the  city 
ordinances  ?     Not  particularly,  I  suppose  I  ani 
familiar  with  a  good  many  of  them.     Don't  you 
know  it  is  against  the  laws  of  the  city  for  a  pistol 
to  be  tired  in  the  public  street?    It  is,  sir,  if  you 
can  lind  itout ;  it  is  very  often  done  and  you  can't 
lind  out  any  thing  about  it.     Is  it  not  one  of  your 
duties  as  town  constable  to  arrest  a  person  who 
violates  a  city  ordinance  ?    It  is  if  I  can  find  them 
out.     Now,  I  understand  you  to  give  as  a  reason 
for  not  arresting  this  fellow  that  you  didn't  think 
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it  was  yourdutj' — because  yon  tbouclit  it  was  the 
Blieritr'K  duty  iiioro  tlmn  yours;  did  tlie  slieriff 
have  any  thing  to  do  in  it';j;urd  to  tiic  violatiou  of 
the  towii  oi-dinanoo(5  V  It  is  his  duty,  if  lie  linows 
any  thing  of  it,  to  i-pport  it  to  nie.  If  you  are 
present  and  a  tovvn  ordinance  is  violated  do  you 
consider  it  your  duly  or  the  slicrifl's  to  arrest  the 
party  '!  I  consider  it  my  duty  ;  if  I  had  seen  the 
party  I  should  liavo  to  arrest  him.  Did  you  see 
any  "man  at  anytime  that  day,  wlille  you  were 
abont  tlie  martcet  liouse,  with  any  wcaiion  in  liis 
hand.  I  disremember,  1  can't  be  positive.  Have 
you  any  decided  imiiression  V  IM^'  impression  is 
that  I  saw  Monlc  with  a  Icnife.  That  is  tlie  only 
one  you  have  any  imprcbsion  about?  As  far  as  I 
can  recollect.  I  understood  you  to  say  that  you 
at  no  time  that  day  heard  tlie  siieriU"  exhort  the 
crowd  to  keep  back,  or  tell  his  oliiccrs  to  uwe 
their  clubs  ?  I  did  not,  sir,  there  was  a  consider- 
able crowd  between  liiui  and  me  at  tlie  time.  He 
was  then  si. V  feet  from  you;  did  you  hear  any 
Buch  expression  as  "  shoot  liim,"  "tslioot  Liin," 
"  kill  him,"  "kill  him?"  I  did  not,  sir.  You 
heard  no  shout  iu  the  crowd  that  day  at  all  ?  No, 
sir. 

Re-direct  examination  by  the  Counsel  for  the 
accused : 

Mr.  Bond,  is  your  recollection  distinct  upon 
this  point,  or  do  you  onlj'  have  an  impression, 
that  the  boy  who  drove  the  carriage  was  sitting 
in  the  carriage  when  you  carried  tlie  ladies  to  it? 
I  ara  not  pvisitive  about  that  whether  he  was 
standing  at  the  horses  head,  or  sitting  in  the  car- 
riage. You  are  not  positive  wliere  he  v.'as?  He 
was  close  by,  but  whether  lie  was  at  the  horse  or 
in  the  carriage,  I  cannot  saj'.  Have  you  a  dis- 
tinct recollection  whether  you  ordered  him  to  get 
into  the  carriage  or  drive  off,  or  whether  you  did 
not?  I  ordered  him  to  drive  oil".  I  want  to 
know  whether  your  recollection  is  distinct  or  not 
to  tell  the  boy — wherever  he  was  to  get  into  the 
carriage  and  drive  off?  I  don't  recollect  telling 
him  to  get  into  the  carriage.  Have  you  adistint-t. 
recollection  one  way  or  the  other  whether  you  told 
him  to  get  into  tlie  carrige  and  drive  oU  or  wheth- 
er you  diid  not  ?    I  am  not  positive. 

Questions  by  the  Commission  : 

Had  you  any  reason,  or  do  you  know  whether 
tlic  sherifl  had  any  reason  to  expect  an  attempt 
on  the  prisoner  that  day  ?  I  do  not  sir.  You 
had  heard  of  nothing  of  the  kind  ?  No,  sir.  Is  it 
customary  to  have  so  many  officers  as  were  on 
duty  at  that  time  with  thatxuisoner,  toaeeompa- 
ny  prisoners  from  the  guard  house  to  the  market 
house  ?  I  don't  know  as  it  is  upon  all  occasions. 
Do  you  know  any  case  in  which  there  were  so 
many  as  there  were  on  that  day?  I  jiave  never 
seen  any  case  in  wliicli  were  so  many,  since  I  have 
been  in  otliee.  Do  you  know  any  case  ?  I  am  not 
able  to  say,  sir. 

James  W.  Brown,  a  witness  for  the  defence, 
having  been  first  duly  sworn  testiSed  as  follows  : 

Examined  by  the  Counsel  tor  the  accused. 

What  is  your  name  ?  James  W.  Brown.  Where 
do  you  reside  ?  Fayettcville.  How  long  have 
you  lived  there?  Twelve  or  fifteen  years,  I  be- 
heve  sir.  What  has  been  youroccupaUon  for  the 
last  twelve  months?  I  came  there  tirst  driving  a 
mail  stage  and  I  have  been  tliere  ever  since. 
AVhat  was  your  occupation  in  February  last  at 
the  time  Arehy  Beebee  was  killed?  1  was  one  of  the 
police.  Were  you  or  were  you  not  one  of  the  po- 
lice that  went  with  him  to' the  market  house? 
Yes,  sir.  From  what  point  did  you  go  with  hioi 
to  the  market  house?  I  went  first  to  the  guard 
house  and  then  to  the  market  house.  You  were 
one  of  those  that  carried  him  up  to  the  market 
house?  Yes,  sir.  Did  you  go  into  the  market 
house,  were   you  up  staire  ?    Yf  s,  sir.    Did  yoa 


go  down  at  all  after  j'ou  went  into  the  murket 
house?  No,  sir.  You  remained  up  there  until 
after  tlie  trial  ?  Yes,  «ir.  Was  there  a  crowd 
about  tlie  maiket  houee  at  the  time  you  went  up 
tliere?  There  was  not  very  many.  Where  was 
the  crowd  theu  generally  ?  "  Some -of  them  in  the 
market  house,  standing  around  about  there.  Did 
you  notice  any  tiling  jiarlicularly  in  the  crowd  at 
tliattinie?  No,  sii-.  Did  you  go  down  in  the 
immediate  vicinitj'  of  the  jirisoner  when  you 
came  down  the  steps?  I  went  down  riglit  be- 
hind him.  Who  else  Mas  witji  liim  ?  The  Sherilf 
M~as  witli  him,  and  I  forget  wlio  else,  I  think  there 
was  anotlier  one  and  Mr.  Faireloth  I  believe  met 
him  on  tlie  stairs.  Was  Mr.  Wemyss  with  him  ? 
I  believe  it  was  .Mr.  Wemyss.  You  went  down 
in  the  rear?  Yes,  sir.  How  far  in  thcrcarol  the 
prisoner  were  you  ?  J  was  as  nigh  as  this  man 
liere  (three  or  lour  feet.)  Did  you  remain  behind 
him  until  after  he  had  got  out  ot  the  market 
house?  Yes.  sir.  About  the  same  distance? 
Yes,  sir.  Did  you  notice  any  peculiaritj-  in  the 
crowd  as  you  first  readied  tlie  landing?  Not 
when  I  first  got  down  I  didn't.  When  did  you 
first  notice  any  disturbance  in  the  crowd  ?  Well 
when  we  were  turning  tlie  market  house.  You 
mean  as  you  went  to  turn  out  of  the  market 
house,  or  as  the  prisoner  did?  All  of  us.  Yon 
didn't  notice  anything  unusual,  up  to  that  time 
at  all?  No,  sir.  No  excitement  or  any  thing  of 
that  character?  No,  sir.  Which  way  did  you 
turn  as  you  came  out  upon  the  pavement?  'Wc 
turned  to  the  right.  Tliat  would  put  your  face 
in  which  direction  ?  It  would  be  pix'tty  much 
west  I  believe.  You  don't  know  much  about  the 
points  of  the  compass  do  you?  No,  sir,  I  don't 
To  your  right  though  ?  Yes,  sir.  Tell  the  Court, 
what  you  observed  then  Mr.  Brown?  Well,  sir, 
there  was  a  considerable  rush  on  to  us.  And  you 
Avere  in  the  same  position  relatively  to  the  priso- 
ner, about  three  feet  or  four  feet  behind  him? 
Yes,  sir.  Go  on  and  tell  the  Court  every  thing 
you  observed?  Then,  it  was  not  but  a  very  few^ 
moments  after  that  rush  on  us  before  I  heard 
that  pistol  fired.  Did  you  see  the  pistol  ?  No, 
sir.  Where  were  you  at  the  moment  the  pistol 
fired?  I  was  right  up  near! J' pretty  close  to  the 
negro,  there  was  Mr.  Wemyss  and  the  Sheriff  be- 
tween me  and  the  negro.  You  were  next  to  the 
Sheriff,  you  say  ?  Yes  sir.  Were  you  to  the  right 
and  rear  of  the  Sheriff  or  to  the  left  and  rear? 
Right  behind  him.  Were  you  nearer  to  the  wall 
of  the  market  house  than 'the  sheriff?  Me  and 
the  sheriff  were  about  alike  I  believe.  How  far 
were  you  fn3m  the  wall  of  tlie  market  house,  at 
the  moment  the  pistol  fired?  I  was  nearly  right 
agin  it.  Could  you  have  touched  it  with  your  el- 
bow? Yes,  sir.  No  body  could  have  stood  be- 
tween you  and  the  market  house,  at  that  time? 
No,  sir.  AVhere  were  you,  Mr.  Brown,  v/ith  ref- 
erence to  that  little  arch  on  the  right  hand  side 
of  the  big  arch,  as  you' come  out?  As  we  come 
down,  we  turned  right  around  to  go  towards  tlic 
guardhouse.  Ilad'you  passed  the  little  arch? 
Yes,  sir.  And  about  elbow  reach  of  the  market 
house  on  your  right  ?  Yes,  sir.  At  the  time 
the  pistoHired?  Yes,  Bir.  You  didn't  see  wlio 
fired  the  pistol  ?  No,  sir,  I  didn't.  Had  you 
seen  any  weapon  ?  Yes,  sir,  I  saw  several  knives. 
Do  you  know  who  had  the  knives  ?  I  could  not 
tell  to  save  my  life.  What  Avas  the  position  of 
the  knives  ?  They  had  them  iu  their  hands  com- 
ing right  at  us,  1  tried  to  push  some  of  them  ofl", 
but  I  couldn't.  You  could  not  tell  who  thej' 
were  ?  I  could  not  to  save  my  life,  tell  who 
they  were.  Did  the  pistol  tiring  alarm  you  ?  It 
did.  You  didn't  sec  who  did  it?  No,  sir. 
Where  was  it  with  reference  to  you  ?  It  was  sort 
of  to  my  left,  eort   of  behind  me.    How  far  off 
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from  you  was  it  ?  I  could  not  tell,  sir.  Was  it 
oft",  or  on  tlic  pavement,  do  you  think?  I  don't 
know,  sir,  I  could  not  say  exactly  about  it.  How 
wide  is  the  jiavcmcnt  at  that  place  'i  It  is  some 
six  feet,  I  reckon.  You  have  no  best  recollection 
as  to  whether  the  man  who  tired  the  pistol,  was 
on  or  off  the  pavement  V  No,  sir.  Did  you  sec 
any  pistol  at  all  ?  No,  sir.  You  hadn't  seen  a 
pistol  until  that  time?  No,  sir.  Did  you  sec  any 
afterwards';'  No,  sir.  What  became  of  you  af- 
ter the  firing::  of  the  pistol  y  As  soon  as  they 
jired  the  pistol  I  turned  ri.t;-ht  back.  Immediate- 
ly on  the  liririy  of  the  pistol?  Yes,  sir.  Which 
way  did  you  r'u  f  I  went  riicht  back  in  the  mar- 
ket house.  The  same  direction  you  had  come? 
Yes,  sir.  Did  you  go  quickly  ?  Yes,  sir,  I  walk- 
ed right  straight  back  as  quick  as  I  could.  When 
you  got  back  under  the  arch,  did  you  recognize 
anybody  there?  I  recognized  Mr.  Tolar.  Where 
was  he  standing?  lie  was  standing  right  under 
the  edge  of  the  market.  On  Avhich  side  of  the 
main  eastern  arch?  Itjlooked  tome  like  he  was 
in  the  middle  of  the  market  imdcr  the  edge  of 
the  market.  Was  it  on  the  outside  or  inside? 
On  the  inside,  I  think.  What  was  his  position, 
was  he  standing  still  or  moving  at  that  lime?  He 
was  stauding,  i  thiuk  his  face  was  towards  the 
etair  steps,  the  way  we  came  down.  Now,  as  you 
come  out  of  the  middle  arch,  would  he  be  on  the 
left  or  right?  On  the  left.  Did  you  see  any 
thing  peculiar  about  him  ?  No,  sir.  Auy  Aveapons 
in  Ills  hand?  No,  sir.  Any  weapons  about  him 
that  you  saw?  No,  sir.  Are  you  well  acquaint- 
ed witli  Mr.  Tolar?  No,  sir,  not  in  particular. 
You  know  him  when  you  see  him?  Yes,  sir. 
llow  long  have  you  knov;n  him  ?  I  don't  know, 
sir.  Are  you  pretty  intimate  with  Mr.  Tolar?  No, 
sir  ?  Did  you  see  Tom  Powers  there  that  day? 
I  could  not  say,  I  don't  thiuk  I  did.  Did  you 
see  Monk  ?  Yes,  sir.  Where  was  he?  I  saw 
him  a  little  before  this  thing  happened,  I  didn't 
see  him  at  the  time.  Where  was  he  when  you 
saw  him?  1  think  he  was  nnder  the  market 
house.  Had  you  seen  Tolar  l)eforc  that  time? 
No,  sir.  C;m't  you  tell,  ^.Ir.  Brown,  how  long  it 
was  lietwccu  the  time  the  pistol  lired  until  you 
went  back  to  the  arch  ?  I  could  not,  sir,  to  save 
my  life.  Any  more  than  a  minute  or  two,  could 
you  have  counted  lifly  ?;  No,  sir.  Could  you 
have  counted  twenty  live?  I  reckon  so.  You 
don't  think  you  could  have  counted  tilty  ?  I 
don't  know,  it  was  a  very  few  minutes. 

Cross  cxaminatiou  by  the  Counsel  for  the  pros- 
ecution : 

Mr.  Brown,  how  many  people  were  at  the  mar- 
ket house,  just  after  that  pistol  lired  ?  I  could 
not  tell  to  save  my  lite.  Was  it  a  big  crowd?  I 
)-cckon  there  must  have  been  a  hundred  or  two. 
You  were  right  iu  the  midst  oi  it  near  the  prison- 
er? Pretty  nigh.  When  you  went  back  as  soon 
as  the  pistol  lired,  you  had  to  go  through  the 
(■rowd  to  get  back?  *  Yes,  sir,  most  of  the'crowd 
was  east  of  the  prisoner ;  they  were  rather  to  my 
left.  You  had  to  nuxke  your  Avay  through  a  part 
of  the  crowd  ?  Yes,  sir.  At  the  point  where  you 
saw  Tolar — was  that  outside  of  the  crowd,  or  did 
ihe  crowd  reach  as  far  as  it?  I  think  he  was  out 
of  the  crowd  altogether.  Was  he  standing  en- 
tirely by  himself?  Pretty  much.  Who  else  did 
you  sec  at  tliat  time  ?  I  could  not  tell  to  save 
my  life — there  were  several,  I  don't  believe  there 
was  anybody  under  the  market  house.  Didn't 
you  sec  Mr.  Cashwcll  imder  there?  No,  sir,  I 
didn't.  And  the  only  person  that  you  saw  was 
Tolar  when  you  got  back  under  'the  market 
house,—  was  he  standing  compl'jtcly  liy  himself? 
Yes,  sir,  he  ivas  standing  there  under  the  market 
house.  No  body  else  near  him  V  There  were  a 
good  many  prct'y  close  to  hiui.      How  close  -as 


close  as  I  am  to  you  ?  I  reckon  so,  (about  eight 
feet.)  Do  you  know  E.  P.  Powers?  Yes,  sir. 
Did  you  see  him  there?  No,  sir.  Do  you  know 
Kalph  Lutterloh  ?  Yes,  sir.  Didn't  you  see  him 
there?  I  did  not  sir.  Didyou  see  J.  G.  Leggett 
there  ?  I  think  I  saw  him.  Where  was  he  ?  I 
can't  tell.  Didn't  he  stand  close  to  Tolar?  I 
could  not  tell  to  save  my  life.  You  think  you 
saw  Leggctt,  as  you  made  your  way  back  to  the 
arch  after  the  firing?  I  dou't  know  whether  I 
saw  liim,  after  the  thing  was  done  or  before. 
How  came  you  to  remember  Tolar?  He  was 
standing  up  there  as  I  went  on  by.  There  were 
others  standing  pretty  close  too  about  tliere,  why 
didn't  you  notice  them?  I  did  notice  them,! 
could  not  tell  who  they  were.  You  didn't  know 
them?  No,  sir,  I  don't  know  who  they  were. 
But  yoii  remember  with  accuracy,  that  Captain 
Tolar  was  standing  there  at  that  tiuic  ?  I  do. 
Was  he  right  under  the  arch,  or  right  at  the  arch? 
A  little  more  inside  than  out.  Did  he  have  a 
shawl  on?  Yes,  sir.  Do  you  remember  what 
sort  of  a  hat  he  had  on?  I  do  not.  Did  he  have 
on  spectacles?  I  don't  know  sir.  Hewas  stand- 
ing perfectly  still,  looking  up  stairs?  I  don't 
know  whether  he  was  looking  up  stairs  or  not, 
he  had  his  face  that  waj-.  You  .didu't  notice 
whether  he  had  ou  spectacles  ?  I  did  not.  The 
pistol  had  just  lired  and  just  as  soon  as  yo\i  could 
make  your  way  back  you  found  him  looking  in  a 
different  direction  than  where  the  negro  was  shot? 
Yes,  sir.  And  that  was  immediately  alter  the 
pistol  was  lired?  Yes,  sir.  You  don't  think 
there  was  auj^  body  inside  of  the  market  house? 
Not  to  my  recoUectiou-^there  was  some  nigger 
women.,  When  you  went  back  into  the  market 
house,  -were  you  very  bady  scared  ?  It  frightened 
me  a  little.  Didn't  it  frighten  you  excessively  ? 
Yes,  sir,  it  did.  Did  you  run  when  you  went 
back  through  the  crowd  ?  No,  sir.  Could  you 
run?  I  don't  know  that  I  could,  I  didu't  try  to 
run.  You  got  back  pretty  swiltly  ?  Yes  sir. 
I  understood  you  to  say  you  were  pretty  thorough- 
ly alarmed  ?  Sort  of  frightened.  I  want  to  know 
the  degree  of  your  fright — were  you  very  much 
Irighteucd  ?  I  was  not  seared  to  death.  But 
were  you  well  seared  ?  It  frightened  me  a  little. 
What  was  your  reason  for  turning  back  ?  I 
didn't  want  to  sec.  You,  an  officer,  turned  back, 
to  get  out  of  the  row?  Yes,  sir,  after  the  negro 
was  killed.  After  you  saw  Tolar  standing  there 
where  did  you  go?  I  went  towards  the  market 
house,  andthen  come  right  back.  Did  you  come 
right  back  in  the  crowd  ?'  No,  sir.  Did  you  come 
through  the  market  lurase?  I  went  under  the 
market  house.  Didn't  you  go  away?  No, 
sir.  How  long  did  you  remain  there?  I 
went  back  to  the  negro  after  the  doctor  came. 
You  went  back  hastily,  saw  Tolar  underneath 
the  nnirket  house  and  when  the  doctor  came 
you  went  back  where  the  negro  was?  Y'"es, 
sir.  How  long  from  the  time  you  went 
away  from  the  negro  until  yoii  went  back?  I 
don't  know  exactly  how  long,  it  was  a  good  little 
while.  Who  told  you  to  go  dov.n  to  the  guard 
house  and  assist  in  bringing  up  that  negro  that 
day?  The  captain  of  the  guard.  Who  is  that? 
Mr.  Faircloth.  What  time  did  he  give  these  ord- 
ers? I  could  not  say,  sir,  to  saveluy  life.  Was 
it  the  same  day  that  you  brought  the  negro  up? 
They  put  him  in  over  night.  Did  you  assist  in 
catching  him  ?  No,  sir.  Were  you  at  the  guard 
house  when  he  was  put  in?  Yes,  sir.  Did  you 
receive  your  orders  tfien  or  the  next  day  ?  The 
next  day.  What  time  of  the  day,  before  dinner 
or  after"?  It  was  after  dinner.  '  Just  li'efore  you 
Mcnt  there  then  ?  Yes,  sii\  Did  any  body  else 
receive  orders  attbc  same  time  you  did  ?  1  think 
there  were  two  or  three  of  us,  I  thiuk  Mr.  Horn- 
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rindo  and  McGuiro.  And  Falreloth  was  the  man 
under  whosi;  orders  you,  Mcrtuirciiml  Jloriiriudc 
acted?  Yes,  sir.  Wlio  wont  witli  you  at  tbc 
timn  you  took  tlic  ui.ijro  up  to  undci-^fo  his  cx- 
amiuatiou  ?  Mjself  and  Fairclotli,  and  (icor^o 
lloruriudc,  and  ik'(iuiro.  Any  one  else?  Ivo, 
sir.  Wasn't  Bond  there?  1  helievo  lie  was. 
Wasn't  Weniyss  there?  Yes,  sir.  You  ought  to 
speak  more  rartieularly?  Weniyss  ahit  one  of 
our  men.  Was  Sheriff  ITardic  tliere?  Yes,  sir. 
Was  he  down  at  the  f^uard  house  wlien  you 
brouf^ht  him  out?  No,  sir.  Were  Bond  and 
Wcmyss  at  the  iruard  house  when  you  bronf;ht 
the  uofiiro  out?  1  don't  think  they  were.  AViiere 
«lid  you  couui  upwithllieni?  At  the  market 
liouse,  1  think.  Where  did  you  see  llurdie  lirst  ? 
1  think  tiie  lirst  place  I  saw  the  slierill' was  up 
stairs,  I  would  not  be  certain.  I'^ou  went  up 
stairs,  did  you?  Yes,  sir.  Were  you  in  the  justice's 
room  while  the  examination  was  goinj;  on? 
Yes,  sir.  Do  you  remember  when  Jliss  llassey 
and  Mrs.  Mastey  went  dowu  stairs  f  liat  Mr.  Bond 
went  with  them  ?  Y'es,  sir.  Had  any  body  else 
come  dowu  stairs  before  Jlr.  Bond  ?  No,  sii-,  not 
that  I  know  of.  Did  ycu  see  auy  body  come  dowu 
while  Bond  wa.?  down  stairs  ?  No,  sir.  Do  you 
1  emember  whether  Bond  came  back  after  fjoing- 
with  the  bodies?  I  think  lie  did,  sir.  Do  you 
remember  any  body  leaving  tlie  room  durim^that 
time?  No,  sir.  Did  any  body  else  leave  the 
room  ?  Not  to  my  recollection.  Bond  and  the 
ladies  were  the  lirst  persons  that  went  dowu  after 
thcexamination  was  completed  ?  Y'es,  sir.  Who 
guarded  the  door  to  prevent  the  crowd  trom  going 
up  '?  Mr.  Faircloth.  AVben  Mr.  Bond  came  back 
vou  all  went  down  with  the  i)ris(jner?  Y'es,  sir. 
In  going  out  of  the  door  at  the  lirst  landing  who 
went  out  lirst  of  the  guard  that  was  along  with 
the  prisoner  ?  1  thinkTMr.  "Wemyss  and  Faircloth 
to  my  recollection,  I  was  behind  them.  Y'ou 
didn't  go  out  in  front  of  the  prisoner?  No,  sir. 
Do  you  remember  whether  Sheritl  liardie  came  out 
behind  or  in  front?  1  think  the  sheriff  had  hold 
of  bim.  As  he  went  out  of  the  door?  Y'es,  sir. 
And  thathe  passed  down  stairs,  alongside  of  him? 
Yes,  sir,  all  the  way.  Y'ou  were  behind?  Y'es, 
sir.  Wlio  else  was  along  with  you  covering  the 
rear?  Nobody  that  I  know  of.  Wasn't  Bond 
there?  If  he  was,  I  didn't  see  him.  Y''our  say 
Wemyss  and  Faircloth  and  the  sheritf  were  with 
the  uegro  aud  yourself,  and  Wemyss  had  hold  of 
him?  Y'es,  sir.  W^hich  side  was  Wemyss  on? 
Oq  the  left.  On  which  side  do  you  think  Fair- 
cloth was?  Ithinkhe  was  sort  of  before  me,  I 
would  not  be  certain.  Your  best  impression  of  it, 
is  that  Wemyss  was  on  the  left  and  that  Ilardie 
had  hold  of  him  on  the  other  side  ;  and  Faircloth 
was  behind,  and  you  came  down  behind,  aud  you 
don't  remember  where  Bond  was  ?  No,  sir,  I 
don't.  While  you  were  coming  down  stairs,  did 
you  sec  anybody  do  anything  with  the  prisoner  ? 
No,  sir.  Did  you  sec  the  crowd  gather  up  to  look 
at  him?  Not  until  he  got  down  stairs.  Y'ou 
didn't  notice  any  man  in  the  crowd  whatever  un- 
til you  got  down  stairs,  and  passed  out  of  the  I 
arch?  No,  sir.  Were  you  alarmed  then,  sir?  No,  I 
sir.  Y'ou  were  not  alarmed  until  the  pistol  fired?  i 
No,  sir.  Just  as  the  prisoner  and  the  whole  gi  oup 
were  turning  the  arch  I  understand  you  to  say  there 
was  a  rush  made  by  the  crowd  ?  Yes,  sir.  Which 
way  did  the  crowd  rush  from  ?  It  looked  like  it 
Avas  coming  all  around.  You  were  a  part  ot  the 
guard?  Yes,  sir.  Did  you  have  any  weapon  ? 
No,  sir.  Did  you  have  ii  club  ?  No,"  sir.  Did 
auy  of  the  guard  have  elubs  ?  I  don't  think  any 
one  had,  only  Wemyss.  Now  when  this  pres- 
sure was  made,  did  you  make  any  eflort  to  keep  the 
crowd  off  from  the  prisoner.  Yes.  sir.  Did  vou 
have  to  exert  yourself  prcttv  sharplv  ?      We  "did 


that.  Could  you  keep  them  back  ?  No,  sir. 
The  ju-essure  was  so  great  that  you,  a  part  of  the 
guard,  had  to  give  way  ?  Yes,  sir.  Did  you  re- 
sist it?  Yes,  sir.  And  yi^t  you  had  to  give  way? 
Y'es,  sir.  Did  you  notice  how  the  other  part  "of 
the  guard  were  engaged  whether  they  were  as- 
sisting you  or  not  ?  I  did  not.  You  had  as  much 
us  you  could  do  to  'tend  to  yourself?  Yes,  sir, 
1  did.  Did  you  get  auy  further  than  the 
arch?  W^e  got  further  than  the  arch.  How  did 
you  get  there;  was  the  crowd  i>ressing  all  that 
iime?  Yes,  sir.  And  you  exerted  yourself  all 
that  time, to  keep  them  off  of  Beeliee  ?  Yes,  sir. 
Did  you  see  Wemyss  use  his  club?  No,  sir. 
Your  attention  was  absorbed  by  what  you  liadt(» 
do  yourself?  Yes,  sir.  Were  you  actively  exer- 
ting yourself  all  that  time  to  keep  the  crowd  off? 
We  did.  You  were,  yourself?  I  did.  During 
that  time  between  the  time  that  you  came  out  of 
the  arch  aud  the  time  you  got  past  the  little  arch 
I  understand  you  to  say  you  saw  several  knives  ? 
Y'es,  sir.  How  nuiny  do  you  think?  I  saw  some 
three  or  four  I  think.  Were  they  striking  at  tho 
prisoner?  They  were  not  in  reach  of  the  priso- 
ner. What  v.-ere  they  doing  with  them  ?  They 
were  trying  to  cut  him.  Were  those  the  only 
weapons  you  saw  there?  All  I  saw.  Do  you 
know  Tom  Powers?  Y'es,  sir.  Did  you  see  him 
there  that  day?  I  don't  recollect.  Try  to  recol- 
lect? I  don't  recollect.  Don't  you  remember 
his  saying  "I  demand  the  prisoner?"  No,  sir. 
Or  "  Damu  hiin.  give  him  to  me  ?"  No,  sir.  Did 
you  hear  ISherifl'  Hardie  say  "use  your  elubs 
men?"'  I  heard  him  tell  the  men  to  stand  back. 
Was  that  just  after  you  got  outside  of  the  arch? 
No,  sir,  I  think,  it  was  about  the  time  the  negro 
was  shot.  I  understand  you  to  say  sir,  that  you 
had  passed  the  little  arch,  before  the  negro  was 
shot?  Y'es,  sir.  And  you  were  standing  about 
where  your  right  elbow  would  touch  the  wall, 
and  that  Sheriff  Hardie  was  next  to  you  ?  Yes, 
sir.  Was  he  pretty  nearly  in  front  of  you  or  be 
hind?  He  was  in  front  of  me.  Was  he  right  in 
front  of  you  ?  Yes,  sir.  AVas  he  close  against 
the  wall?  About.  The  Sheriff  was  on  the"  right 
hand  of  Arehy  then  ?  Y'es,  sir.  Between  him 
and  the  wall?  Y'es,  sir.  Where  was  Wemyss? 
He  was  on  the  left.  And  you  were  immediately 
behind  the  Sherifl'?  Y'es,  sir.  Did  you  have  hold 
of  the  prisoner  ?  No,  sir.  Did  the  Sheriff  have 
hold  ot  him?  Y'es,  sir.  Which  hand?  I  don't 
know  sir  which  one,  I  think  it  was  the  left  hand 
though.  Do  you  remember  the  prisoner  falling  ? 
I  remember  his  stumbling.  Did  he  go  down? 
Not  quite  sir.  Do  you  remember  seeing  any 
body  jump  out  of  that  little  arch,  as  you  passed 
by  or  just  before  you  passed  by  ?  No,  sir.  Did 
you  pass  it?  I  was  close  up  by  the  little  arch. 
You  saw  no  such  thing  as  that  ?  No,  sir.  And 
you  say  the  sherifl' was  on  the  right  hand  of  Bee- 
bee,  and  Wemyss  was  on  the  left  ?  Y'es,  sir.  The 
Sheriff  was  standing  between  Beebee  aud  the 
market  house,  pretty  much,  and  you  were  right 
behind  him  ?  Yes,  sir.  Aud  you  could  touch 
the  wall  of  the  market  house  with  your  elbow? 
Y'es,  sir.  And  that  was  at  the  very  time  that  Bee- 
bee  Avas  shot?  Pretty  much  sir.  "As  soon  as  you 
heard  that  pistol  shot  you  made  your  way  back 
and  saw  Tolar  as  you  described?  Yes,  sir.  Now 
sir,  during  the  whole  time,  you  were  in  that 
crowd  from  the  time  you  came  down  stairs  to  tho 
time  the  negro  Avas  shot,  Avho  else  did  you  see 
that  you  knew  besides  'foler?  I  be  dogged  if  I 
could  tell.  Y'ou  must  be  more  careful  of  the  cx- 
jiressions  you  use — you  say  you  can't  tell?  No, 
sir.  And  you  say  you  distinetly  recognized  To- 
lar, and  that  was  the  only  face  you  recognized 
that  day?  Yes,  ^r.  That  is  the  only  man  you 
recollect  to  hare  etcn  in  that  whole  crowd,  that 
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you  can  leincmbcT  tliis  moment?  I  recollect  a 
iieap.  Just  let  us  have  them  '!  1  can't  tell  to  save 
my  life.  Could  you  tell  some  of  them. 
1  hat  you  saw  iu  that  crowd  V  I  saw  a  good  many. 
Just  tell  mc  .some  of  them  '?  I  lorget  who  they 
were.  Did  you  see  E.  V.  Powers  '1  No,  sir.  At 
any  time  that  day?  No,  sir.  Did  you  sec 
Tom  Powcro  in  tliat  crowd  at  any  time  'that 
day  ?  No,  sir.  You  think  you  did  sec  Leggett? 
1  tliink  I  saw  him.  Did  you  see  IJalpli  LuttcrJoh? 
No,  sir.  Did  you  see  Saml.  Hall  ?  No,  sir.  Did 
you  see  neii7-ySykcs.  the  one-armed  man?  No, 
sir.  Did  you  sec  Sam  Phillips?  Yes,  sir.  I 
thought  so".  I  mw  him  before  this  thing  happen- 
ed. Did  you  see  him  afterwards?  I  doii'ti  rec- 
ollect. Did  you  see  James  Keudrick?  No,  sir. 
Did  you  see  James  Atkinson  ?  Yes,  sir.  AVhere 
was  "he?  I  think  he  was  about  close  to  the  mar- 
ket there.  You  were  up  stairs  until  Archie  came 
down?  Yes,  sir.  And  it  must  have  been  after 
you  came  down  stairs  that  you  saw  him?  I  saw 
him  before  I  went  up  tljcre.  Did  you'sce  James 
Atkinson  after  you  came  down  ?  1  don't  think  I 
did.  Did  you  see  David  Oliphant  there  that  day? 
1  delieve  I  did.  Where  was  that?  I  think  it  was 
before  I  went  up  stairs.  Did  you  see  anybody  af- 
ter you  came  down  stairs?  I  reckon  I  saw  them, 
I  don't  recollect  them,  I  saw  a  good  many  peo- 
ple, but  to  tell  you  all,  I  could  "not  to  save  my 
life.  I  waut  jou  to  tell  me  one  you  saw,  afteryou 
came  down  besides  Capt.  Tolar  ?  I  don't  know, 
sir,  who  they  were,  I  eovild  not  pretend  to  say. 
Did  you  see  Sam  Phillips  after  you  came  down  ? 
I  doii't  recollect.  Do  you  know  John  Armstrong, 
the  negro  ?  Yes,  sir.  Did  you  see  him  ?  Not 
that  I  recollect.  Did  you  sec  Bob  Simmons?  I 
saw  him  before  we  went  up  stairs.  Did  yoti  see 
him  after  you  came  down?  Not  that  I  recollect 
of.  I  understand  you  lo  say  you  recollect  dis- 
tinctly seeing  Tolar,  after  yoii  came  down  and 
after  the  firing,  but  from  the  time  you  got  down 
stairs  until  after  the  firing  took  place  j-ou  can't 
recollect  a  single  other  soul  that  you  did  see — is 
that  so  or  not  ?  I  could  not  recollect  them.  I 
■want  a  direct  answer  to  tliat  question — can  you 
name  a  single  other  individual  that  you  saw  after 
you  came  down  stairs,  until  after  the  pistol  fired? 
No,  sir.  Not  even  though  I  name  over  numerous 
persons  whom  you  know,  and  who  were  there, 
you  cau't  recollect  whether  they  were  there  or 
not?  Not  after  we  came  down  stairs.  You  think 
now,  even  if  I  were  to  call  the  names  of  persons 
that  you  saw,  you  could  not  recollect  wheth- 
er you  saw  thehi  after  you  came  down  stairs  ? 
I  don't  believe  I  did.  But  you  do  recollect  Capt. 
Tolar  there?  Yes,  sir,  I  saw  him  I  am  pretty 
Kurc.  What  is  your  position  there — one  of  the 
town  guard  ?  Yes,  sir.  Did  you  attempt  to  ar- 
rest the  man  who  fired  the  pistol  ?  I  didn't  see 
the  man.  He  was  pretty  close  to  you,  wasn't  he  ? 
He  was  pretty  close  to  me,  I  thought.  You  ran 
away  instead  of  going  towards  him  ?  No,  sir. 
But  you  got  away  ?  Yes,  sir.  It  never  entered 
your  head  to  arrest  the  man  for  a  breach  of  the 
town  ordinance,  firing  a  pistol  in  the  street?  Not 
at  that  time.  Did  you  see  anybody  else  make  an 
etfort  to  arrest  him  ?  No,  sir.  Did  you  hear 
anybody,  in  the  crowd  just  after  the  firi'ng  of  the 
pistol,  say  who  shot  liim?  I  never  did.  Was 
tiie  ciowd  perfectly  still  ?  Yes,  sir.  After  the 
pistol  fired  it  was  very  still,  wasn't  it  ?  Not 
very — it  was  sort  of  still.  Then  it  commenced 
humming  again,  did  it?  No,  sir,  I  believe  not. 
Do  you  mean  to  say  tliat  a  man  fired  a  pistol 
there  in  the  presence  of  one  hundred  and  filty  or 
two  hundred  people,  and  there  was  no  inquiry  ;is 
to  who  did  it  ?  I  never  heard  a  word  of  it.  And 
you  say  just  after  the  pistol  was  tired  the  crowd 
was  c-till,  but  not   unusuallv  etill?    No,  sir.    I 


ask  you  then,  wasn't  the  crowd  unusually  quiet 
Irom  the  time  you  first  saw  it  until  tlie  man  was 
sliot  ?  Yes,  sir.  It  was  more  (juiet  than  a  crowd 
usually  is?  Not  more  than  usual.  I  understand 
you  to  say  it  was  unusually  quiet?  Not  more 
than  common.  You  say  it  was  not  unusually 
boisterous  or  noisy  ?  No,  sir.  Wasn't  it  unusu- 
ally quiet  ?  It  was  very  quiet,  I  never  saw  any 
thing  wrong  about  it.  It  was  just  about  like  an 
ordinary  crowd,  that  was  at  tlie  nnirkel  house? 
Yes,  sir.  You  saw  no  burstof  excitement  there? 
No,  sir.  You  saw  DO  men  with  their  lips  fixed, 
or  their  eyes  flashing,  or  any  pallor  on  their 
cheeks  ?  No,  sir.  No  appearance  of  excitement 
then  ?    No,  sir. 

Re-direct  examination  by  the  Counsel  for  the 
accused : 

Mr.  Brown,  liow  many  policemen  had  clubs? 
No  one  had  clubs.  Did  anybody  have  a  club? 
Mr.  Wemyss  had  a  club.  You  say  you  were  com- 
ing along  by  that  little  arch,  as  you  turned  out  of 
the  main  arch  iu  the  direction  ot  the  guard  house. 
the  crowd  was  pressing  on  towards  you  and  you 
didn't  notice  what  the  others  did?  No,  sir. 
Were  any  of  these  knives  in  reach  of  you  that 
you  talk  about  ?  Yes,  sir,  two  or  three  they 
could  have  reached  me,  that  sort  of  alarmed  me, 
it  made  me  feel  sort  ot  had,  I  tell  you.  And  the 
firing  of  the  i^istol,  made  you  feel  more?  Yes, 
sir.  ^Aud  you  got  away  as  rapidly  as  you  could  ? 
Yes,  sir,  l"returned  right  oil'?  You  heard  noth- 
ing said  as  to  who  did  it  ?  No,  sir,  1  did  not. 
How  long  have  \ou  been  a  ])oliceman,Mr.  Brown  ? 
About  five  years  during  the  war  and  since. 

Questions  by  the  Conimission  : 

You  said  iliat  you  tuined  to  go  towards  the 
market  house  because  you  didn't  want  to  see; 
what  was  it  you  didn't  want  to  see?  I  didn't 
want  to  see  the  negro  shot.  Then  you  knew  it 
was  going  to  take  place  and  you  turned  in  order 
not  to  see?  No,  sir,  I  didn't  know  it  was  going 
to  take  place,  I  turned  after  the  shooting.  Idou't 
think  it  is  quite  clear  to  the  court  then  why  you 
turned?  I  don't  know  myself  hardly.  Yon  say 
it  was  because  you  didn't  want  to  see,  what  was 
it  you  didn't  want  to  sec  ?  I  turned  as  soon  as 
the  negro  was  shot  down,  I  saw  him  fall  and  I 
walked  right  back  to  the  market  house.  Was  he 
lying  on  the  ground  before  you  turned  away  ? 
Some  of  the  rest  of  the  guard  took  hold  of  him  at 
the  time,  I  don't  know  whether  he  had  got  clear 
down  on  the  ground  or  not. 

On  motion  the  Commission  adjourned  to  meet 
on  Thursday,  Sept.  5th,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C,  Sept.  Gth,  1867,10  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all   the  accused  and  their  Counsel. 

The  reading  of  the  testimony  taken  ycsterdaj" 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

Samuel  D.  Carrow,  a  witness  for  the  defence, 
having  been  first  duly  sworn,  testified  as  follows: 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name?  Samuel  D.  Carrow. 
Where  do  you  reside  ?  I  reside  in  Beaufort  coun- 
ty. How  long  have  j'ou  resided  in  the  county  of 
15eaufort?  Forty  odd  years.  Have  you  ever  held 
any  official  position  in  the  county?  I  have,  sir. 
What,  sir?  I  am  colonel  of  militia;  I  have  been 
magistrate;  I  have  been  trustee  of  the  county, 
and  chairman  of  the  board  of  wardens,  and  1  am 
!iow  sherifl'  of  th(j  county.  How  long  have  you 
been  fchci  if!  of  the  county  ;      Since  lw5.     What 
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ifl  your  business  at  present  in  the  city  of  Raleigh  ? 
To  see  tlie  public  treasurer  on  some  business 
connected  with  the  State,  auil  to  attend  this 
eonvention,  sir.  You  have  not  been  subpienaed 
as  a  witness  in  this  cause  V  I  have  not,  siij  I  had 
not  heard  there  was  a  trial  go'uijx  on.  lou  are 
not  ac(iuainted  with  any  of  the  parties?  No,  sir. 
Are  you  acquainted  Willi  Jordan  G.  Legf^ettV  1 
have  been,  sir;  he  Wiis  born  and  raised  in  my 
county.  liow  lon;;^  have  you  known  Jordan  G. 
Le,i?y:ett?  Ever  since  he  was  a  boy  until  si.v  or 
seven  years  a{;o;  since  then  I  liave  seen  him.  But 
you  had  not  that  intimate  knowledge  of  liim  that 
you  had  before?  No,  sir.  Are  you  acquHinted 
with  the  general  cliuraeter  for  truth  of  Jordan  (i. 
Lu<2:gett?  T  was  up  to  the  time  lie  left  Beaufort 
county.  Arc  you  acquainted  with  his  general 
character  for  truth  do  you  tiiink  ?  It  was  very 
good,  I  never  heard  it  complained  of;  I  never 
heard  his  veracity  questioned  ;  he  done  business 
in  my  town,  and  he  was  a  very  respectable  farmer, 
raised  in  the  county. 

Cross  examination  by  the  Counsel  for  the  pros- 
ecution : 

Ilow  old  was  Mr.  Leggett  about  the  time  he 
left  your  part  of  the  country  V  About  thirty-five. 
He  is  forty  now  ?    Yes,  sir. 

IIenuy  Sykes,  a  witness  for  the  defence,  having 
been  first  duly  sworn,  testified  as  follows : 
Examined  by  the  Counsel  for  the  accused. 
What  is  your  name?    Henry  E.  Sykes.    Where 
do  you  reside?    In  Fayettevillc.     AVhere  did  you 
come    from  this   morning  to  this   hall  ?    I  came 
fromtlie  llaleigli  prison.     What  were  you  doing 
in  the  Kaleigh  prison?    I  was   put  there  by  tlie 
order  of  Gciiend  Sickles.      With  what   are  j'ou 
charged?    1  know  not,  sir.     How  long  have  you 
been  confined  in  the  i>riion  at  Raleigh?    Nearly 
sevfu  weeks. 
The  Counsel  (or  the  prosecution  : 
Do  you  tiiink  this  pertinent  to  this  issue? 
The  Counsel  for  the  accused: 
I  am  not  examining  on  this  as  matter  pertin- 
ent to  this  i?sue,  but  for  the  purpose  of  removing 
any  prejudice  that  may  exist  from  the  fact  that  he 
is  a  prisoner. 
Examination  resumed  : 

Were  you  in  Fayetteville  the  day  Archy  Beebee 
was  killed?  I  was.  Were  you  at  the  market 
liouse  on  that  day  ?  I  was.  At  what  time  did 
you  go  to  the  market  house  ?  Between  two  and 
three  o'clock,  Three  o'clock  in  tlie  afternoon? 
Y'es,  sir.  Was  Archy  Beel)ce  up  stairs  ?  No,  sir, 
they  carried  him  up  afterwards.  Were  you  there 
when  he  was  carried  upstairs?  I  was.  At  what 
point  in  the  market  liousc  were  you  Miien  he 
went  up  stairs  ?  I  was  under  the  eastern  arch, 
the  large  eastern  areli.  Did  you  remain  there 
until  he  was  brought  down  stairs  ?  Until  the  la- 
dies came  down  stairs.  In  the  same  position? 
Not  exactly,  I  walked  back  and  forwards  imder 
the  centre  of  the  market  liouse.  Who  do  you 
mean  by  the  ladies  ?  Mrs.  Massey  and  her  daugh- 
ter. Did  you  see  them  when  they  came  down 
stairs  ?  Yes,  sir.  Who  was  with  them  ?  Mr. 
Bond  was  with  tliem.  Where  did  they  go  ?  They 
went  to  the  carriage.  Where  was  the  carriage? 
It  was  about  thirty  feet  from  the  main  eastern 
urch  of  the  market  house.  On  tlie  pavement  or 
oir  the  pavement  ?  Ofl"  llie  pavement.  Did  you 
see  them  wlien  they  were  helped  in  to  the  car- 
riage by  Mr.  Bond  y  I  did.  Where  were  you 
then  ?  At  the  end  of  the  pillar  of  the  main  eas- 
tern arch.  Did  you  remain  there  until  the  car- 
riage drove  off?  Y''es,  sir.  Were  you  looking  at 
the  carriage  during  the  whole  time  it  was  there 
after  they  got  in  ?  The  principle  part  of  the  time, 
sir.  Who  did  J'OU  see  go  to  the  carriage?  I  saw 
Tom  Powers  go  to  the  carriage ;  I  saw  Mr.  Bond, 


and  Mr.  Taylor,  and  Mr.  Maultsby  go  to  the  car- 
riage. Did  you  see  anybody  else?  Not  that  I 
recolhiet,  sir.  Did  you  see  Mr.  Cashwell  ?  No, 
sir,  I  did  not.  Did  you  see  Robert  Mitchell  ?  No, 
sir,  I  did  not.  Didyou  see  Thomas  II.  Massey? 
No,  sir,  I  never  .saw  him  go  there.  Did  Capt. 
Tolar  go  to  the  carriage?  Not  that  I  saw.  Did 
you  see  Capt.  Tolar  about  there  at  all  up  to  that 
time  ?  I  saw  him  just  befoi-e  around  at  his  usual 
stall,  under  tlie  western  corner  of  the  market 
house.  Did  you  see  him  at  ail  at  the  time  the 
carriage  was  standing  out  there  with  the  ladies 
in  it?  No,  sir,  I  did  not.  You  were  looking  at 
the  carriage,  and  you  saw  nothing  of  Capt.  Tolar? 
No,  sir.  You  didn't  see  him  about  there  at  that 
time?  No,  sir,  I  did  not.  You  saw  the  car- 
riage when  it  moved  off?  Y'es,  sir.  How  long 
was  it  after  the  carriage  moved  off  before  Beebee 
the  prisoner  was  carried  downstairs?  About  five 
minutes,  si".  What  was  your  position  from 
the  time  the  carriage  moved  off,  until  Bcebeu 
was  brought  down  stairs?  I  was  standing  in 
front  of  tlio.<raall  eastern  arch.  Were  you  stan- 
ding on  the  pavement  or  off  the  pavement  ?  On 
the  pavement.  Were  you  nearer  the  wall  of  the 
market  house  or  nearer  the  edge  of  the  pave- 
ment? I  was  nearer  the  market  house.  How  far 
were  you  Irona  the  Wall  of  the  market  house  ?  I 
was  leaning  against  tiie  bevel.  Which  closes  the 
lower  portion  of  the  small  arch?  Yes,  sir.  Were 
you  opposite  the  center  of  that  arcii,  c  r  nearer  to 
tlie  nortiicrn  or  southern  portion  ?  I  think  I  was 
nearer  to  the  southern  portion  of  it  sir.  From 
your  position  did  you  have  a  view  of  the  stair 
steps  which  lead  into  the  hall  above  ?  I  did.  Did 
you  see  the  prisoner  Beebee  when  he  first  appear- 
ed upon  the  landing  of  the  stairs  ?  I  did.  From 
your  position  could  you  see  theerowd  wliich  was 
under  the  market  house,  or  the  people  who  were 
imder  the  market  house  ?  I  could  see  a  portion 
of  them  sir.  Could  you  see  those  who  were  out 
of  tlie  market  house  on  the  eastern  side?  I  was 
stiindintr  with  my  back  to  them.  How  many  per- 
sons do  you  estimate  as  having  seen  at  it  at  that 
time  under  the  market  house?  I  suppose  some 
twenty  live  or  thirty.  Who  did  you  see  with 
Beebee  as  he  first  appeared  upon  the  landing  of 
the  stairs?  I  saw  Mr.  Wemyss  first  and  Mr. 
Bond.  Which  side  was  Wemyss  on?  On  the 
right  side  of  the  prisoner  sir.  Did  he  have  hold 
of  him  in  any  way  ?  He  had  a  string  tied  around 
his  thumb,  he  had  that  in  bis  left  hand.  You  saw 
Mr.  Bond?  Yes,  sir.  Where  was  Mr.  Bond? 
He  came  down  in  front.  Who  else  did  you  see 
along  with  him  ?  I  saw  Mr.  Faircloth.  Where 
was  haircloth  ?  He  was  to  his  left  hand.  Did  he 
have  hold  of  him  ?  He  had  hold  of  him  on  liis 
left.  Who  else  did  you  see  along  with  him  ?  I 
saw  Sheriff  Hardie.  Where  was  Mr.  Hardie,  lam 
speaking  now  of  the  time  when  Beebee  first  made 
his  appearance  upon  the  landing  of  the  stairs.  I 
disremembcr  whether  he  came  in  front  of  him  or 
in  the  rear.  You  remember  to  have  seen  him  ? 
Yes,  sir.  What  occurred  if  any  thing  between  the 
time  of  Beebee  first  appearing  upon  the  landing 
of  the  stairs  and  his  reaching  the  floor  of  the  mar- 
ket house  at  the  foot  of  the  stairs  ?  Nothing  at 
all  sir.  From  your  position  did  you  have  a  view 
of  that  bevel  which  stands  on  the  left,  of  what  is 
called  Becky  Ben's  stall  coming  down  the  steps? 
Y''es,  sir.  That  bevel  would  then  be  on  your 
right?  Y'es,  sir.  Did  you  see  any  one  jump  up 
on  that  bench  at  the  time  IJeebee  appeared  ?  No 
sir  I  didn't.  Did  you  hear  any  exclamation  from 
any  person  in  the  crowd  at  that  time?  No,  sir. 
Do  you  remember  to  have  heard  any  such  cry  as 
'  watch  out  boys,'  '  here  he  com.es,' '  rally  boys,'  or 
any  thing  to  that  erfeot?  No,  such  words  were 
spoken  that  I  heard.    Do  you  know  John  Maults 
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byV  1  know  him.  Did  you  sec  him  there  that 
day  up  to  tliat  lime?  Vcs,  s-ir,  I  s;t\v  him  whfii 
he'went  to  the  curriai^e.  Did  you  sec  him  at  the 
time  Becbce  came  dowu  stairs  '1  No,  sir,  I  did 
not.  You  didu't  r^ee  him  jum]>  iipon  that  bevel 
and  malxe  any  exclamation  such  as  I  used  '!  I  did 
not.  Can  you  swear  wlietlier  lie  did  or  did  not  y 
I  cau  swear  that  if  he  did  I  never  heard  him.  So 
that  nothiufi:  occurcd  to  attract  your  atteiitiou  be- 
fore tlie  boy  ijot  down  to  the  floor  of  tlie  market  ? 
No,  sir.  What  was  the  condidion  ot  the  crowd 
under  the  market  house  at  that  time  was  it  exci- 
ted ?  No,  sir,  I  saw  no  excitement.  Who  did 
you  see  in  the  crowd  at  that  time  that  you 
recognized  and  can  now  name — I  mean  other 
than  those  who  Mere  accompanyins  the  pris- 
oner? It  seems  to  me  I  sav,-  Sir.  Massej-, 
the  old  gentlemen,  and  ?>[r.  Mitchell  come  down 
stairs,  I  recollect  seeing  Mr.  Nixon  and  Mr.  Phil- 
lips. At  that  time  ?  Yes,  sir,  they  were  under 
the  market  house.  Mr.  Mitchell  and  Mr.  Massey 
followed  the  party  down  stairs  V  Y'cs,  sir.  Are  you 
certain  Mr.  Sykes  whether  they  came  down  be- 
fore or  after  the  pi-isoner?  I  am  not  conlident,  it 
appears  to  me  I  saw  them  come  dowu  afterwards. 
You  sajT  you  saw  Nixon,  and  you  saw  Phillips? 
Yes,  sir.  What  Phillips?  Samuel  A.  Pliillips. 
Where  did  you  see  them  ?  I  saw  them  go  from 
under  the  market  house,  out  of  the  main  eastern 
arch.  Did  you  see  how  far  they  got  out,  wheth- 
thev  came  out  upon  the  pavement,  or  whether 
they  stopped  under  the  market  house?  I  don't 
recollect.  But  you  saw  tliem  coming  out  from 
back  in  the  market  house  towards  the  main  east- 
ern arch?  Yes,  sir,  as  the  prisoner  was  coming 
from  the  landing  down  to  the  floor  of  the  market. 
What  next  occured  after  the  prisoner  reached  the 
floor  of  the  market  ?  I  did  not  see  any  thing  to 
attract  my  attention  until  I  reached  the  outer 
edge  of  the  main  eastern  arch.  From  your  posi- 
tio'n  there  on  the  pavement  outside  of  that  south- 
ern arch  werethe  prisonerand  the  party  with  him 
visible  to  you  all  the  time  until  they  turned  out 
upon  the  pavement?  They  were  not,  the  pillar 
was  between  me  and  them.  They  were  hidden 
from  your  view  ?  Yes,  sir.  While  they  Avere  so 
hidden  from  your  view  behind  the  pillar,  did  you 
notice  or  obsei-ve  any  assault,  or  any  disturbance 
or  violence,  made,  towards  the  prisoner?  No. 
sir,  I  saw  a  good  many  walking  ui>  apparently  to- 
wards the  main  eastern  arch  like  as  though  "they 
■were  going  to  look  at  him.  Walking  iip  from 
where?  From  oiit  of  the  street.  Did  yoi\  notice 
anv  movement  on  the  part  of  those  inside  under 
the  market  house  at  that  time?  No,  sir.  So  that 
was  the  only  thing  which  attracted  your  attention 
while  the  prisoner  was  hidden  from  your  view, 
the  seeing  ot  a  good  many  walking  up  from  the 
out  side  of  tlie  marlcet  house?  Yes,  sir.  Did 
you  hear  any  demand  made  for  the  prisoner  at 
tliat  time  ?  When  they  reached  the  outer  part  of 
the  main  eastern  arch,  I  did.  Was  the  prisoner 
visible  to  you?  Yes,  sir.  You  heard  what  ?  I 
heard  some  person  demand  him.  What  did  he 
say  ?  "  i  demaiul  the  boy."  AVho  was  that  ?  I 
could  not  ascertain  who  it  was,  they  crowded  a- 
round  at  that  time.  Did  you  know  his  voice  ? 
No,  sir,  I  did  not.  Wiiat  reply  was  made  to  that 
if  any?  The  Sheriff  said  "  he  is  my  prisoner," 
and  asked  bim  to  stand  back.  Did  you  hear 
anything  else?  1  heard  a  good  many  of  the 
I)o"licc  ask  the  gentlemen  to  stand  back;  the 
police  crowded  and  shoved  everybody  out 
of  the  way,  as  they  went  toward  him.  Did 
the  police  use  their  clubs  at  that  time?  They 
did  not  strike  anybody  that  J  saw ;  they  flour- 
ished their  clubs  and  asked  them  to  stand 
back.  What  next  occurred,  Mr.  Sykes,  to  at- 
tract   your  attention  ?      As    they    were  talking' 


to  the  men  and  telling  them  to  stand  back,  they 
moved  oil' the  pavement,  at  tlie  eastern  side  c?f 
tlie  pavement.  How  far  was  that  from  the  pillar, 
how  nearly  opposite  was  it  to  the  pillar  of  the 
main  arch  of  the  market?  They  moved  rather 
south  in  an  angle  from  the  main  eastern  arch 
nearly  opposite  the  yjiliar  when  they  got  off  the 
pavement.  I  moved  then  on  the  south  side  of  the 
eastern  jiillar.  Y'ou  say  that  while  you  were 
standing  at  that  small  arch,  and  after  the  police 
had  used  tlieir  clubs,  and  nourished  them  around, 
that  when  the  police  started  with  the  prisoner  a- 
cross  the  pavement, they  moved  rathe  r  to  the  south 
than  a  straight  course  diagonally  across  the  pave- 
ment? Yes,  sir.  And  that  thej' got  off  the  pave- 
ment with  the  prisoner?  They  did.  That  at 
that  time,  just  about  the  time  the  police  had  got 
off  the  pavement  witli  the  jirisoner,  you  changed 
your  position,  and  got  dowu  to  the  south  easferu 
corner  of  the  market  house  ?  Yes,  sir.  Were 
you  just  at  the  corner,  or  were  you  upon  the 
southern  side  ?  I  moved  on  the  southern  side, 
the  south- eastern  corner.  Did  you  stand  ui» 
against  the  wall  ?  I  leaned  against  the  wall.  Just 
at  the  corner  ?  Y'es,  sir.  What  did  you  next  ob- 
serve ?  I  next  observed  them  moving  down  to- 
wards the  corner  of  the  pavement.  Did  they  go 
back  on  the  pavement,  or  did  they  continue  off 
the  pavement?  They  attempted  to  come  on  the 
pavement,  and  three  of  them  fell  down — We- 
myss,  Faircloth  and  the  negro.  What  next?  The 
prisoner  attem])ted  to  rise  from  there,  and  as  he 
rose  the  Sheriff  caught  him  in  the  back  of  the 
collar  with  his  right  hand,  and  as  the  negro  wa.s 
nearly  straight,  1  saw  a  pistol  proRcnted  over  the 
leftshoulder  of  thesheriffnearhisear.  Now  at  the 
time  the  sheriff  had  his  hand  in  his  collar,  where 
was  the  sheriff?  lie  was  standing  at  his  rear. 
With  his  hand  in  the  back  of  tlie  collar?  Yes, 
sir.  Was  the  prisoner  on  the  pavement  or  ofi'  the- 
pavement?  I  think  he -was  just  on  the  edge  of 
the  pavement.  IIow  far  was  he  at  that  time  froni 
you  ?  About  eight  feet.  Was  he  due  east  from 
you  ?  Very  nearly.  Bringing  him  vcit  nearly  op 
posite  the  south-eastern  corner  of  tlie  market  ? 
Yes,  sir.  And  near  the  edge  of  the  pavement  ? 
Yes,  sir.  Just  as  he  rose,  what  occurred  ?  The 
pistol  fired  over  the  shoulder  of  the  sheriff  and  he 
fell.  Did  you  see  the  sheriff?  I  saw  the  pistol 
when  it  fired.  Where  was  the  man  standing  who 
tired  the  pistol  ?  Right  at  thesherilfs  back.  Was 
he  on  the  pavemcnt^or  off  the  i>avemerit  ?  Offthe 
pavement.  How  much  of  the  justol  did  you  see? 
I  saw  the  barrel  back  to  the  hammer.  How  far 
was  the  muzzle  of  the  pistol  from  the  deceased 
man,  Beebec?  Not  over  eighteen  or  twenty  inches. 
Pointing  to  what  part  of  his  head?  The  back 
part  of  his  dead.  Which  way  was  the  prisoner 
Beebee  looking  at  the  time?  Nearly  due  west. 
In  the  direction  ot  Hinsdale's  corner?  Yes,  sir 
And  you  saw  the  pistol  point  over  some  man's 
shoulder?  Over  the  Sheriffs  shoulder.  Which 
shoulder?  The  left  shoulder.  "What  sort  of  pis- 
tol was  it?  It  looked  to  be  a  repeating  pistol? 
Large  or  small?  One  of  the  lanrest  kind  of  re- 
peafiug  pistols.  Did  you  see  the  flash  ?  Yes,  sir. 
Did  you  see  the  smoke?  Yes,  sir,  I  did.  Did 
you  "hear  the  report?  Yes,  sir,  I  did.  Was  there 
any  other  pistol  fired  that  day?  No,  sir.  Do  you 
know  who  fired  that  pistol  ? "  I  do  not.  Did  you 
hear  no  exclamation  in  the  crowd  from  any  one 
about  the  time  the  pistol  fired  ?  I  heard  some  voice 
ordering  some  person  to  give  him  up,  or  he  would 
shoot  him.  Just  at  that  time  ?  Just  before  the 
pistol  fired.  Instantly  before?  Yes,  sir.  "Give 
him  up,  or  I  will  shoot  him  ?"  Yes,  sir.  Whose 
voice  was  that?  I  took  it  to  be  Samuel  A.  Phil- 
lips. Do  yon  know  Phillips  well?  I  do.  How 
long  have  vou  known  him?    i  bavc  been   inti 
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tnately  acquainted  with  him  for  the  Ijwt  two 
years  ?  Do  you  know  hia  voice  well  ? 
Yes,  sir.  And  jou  say  you  took  that  voice 
to  be  tlic  voice  of  Samuel  A.  Pliiiiips?  Yes, 
sir.  Have  you  any  doubt  aliout  tliat  ?  I  liavc 
not,  it  was  liis  voice  to  the  best  of  my  knowledjfC. 
And  immediately  afterwards  tiie  piiifol  tired  from 
tlie  point  you  have  named  ?  Yes,  sir.  Did  you 
sec  any  thiiiu;  of  Samuel  A.  Phillips  after  tliat 
time  V  1  saw  him  some  two  or  three  seconds  after, 
sir.  Wliere  was  he  tlicn  y  lie  was  between  three 
or  four  feet  to  the  rear,  and  to  t!ie  left  of  where 
the  pistol  fired.  Was  he  in  motion  or  was  he 
btatioiiary  V  lie  was  in  motion.  Which  wa}' was 
he  moving?  A  little  back.  Was  he  backinj;  olf 
with  his  face  turned  y  lie  was  baekini;  off  with 
bis  face  turned  in  the  same  direction  V  So  you 
saw  him  witti  his  face  in  the  same  direction  two 
or  three  seconds  afterwards  and  backing  oR  ? 
Yes,  sir.  And  then  he  was  thret^  or  four  feet  from 
where  the  pistol  was  tired  '!  Yes,  sir.  Did  he 
have  anythin;;  in  his  hand  ?  He  had  a  pistol  in 
his  rig-lit  hand.  What  sort  of  a  pistol  was  that  he 
he  had  in  his  right  hand  ?  A  large  repeating  pis- 
tol. How  did  its  size  compare  with  the  pistol 
you  saw  tired  upon  the  negro  ?  As  well  as  I 
could  see  it  was  nearly  or  quite  the  same  sized 
pistol.  What  was  he  doing  with  the  pistol  ?  He 
had  it  in  his  i-ight  hand  and  looked  to  be  rubbing 
tiie  barrel  against  his  pants,  opened  the  left  breast 
of  his  coat  and  put  tlic  pistol  into  his  pocket. 
You  saw  tliat  ?  I  saw  it.  Is  there  any  doubt 
about  your  liaviug  seen  that?  Not  a  bit,  sir.  Did 
you  see  any  thing  of  Capt.  Tolar  at  that  time  ?  1 
did  not.  Where  was  the  last  time  yon  raw  Tolar 
tli;it  day  ?  He  was  standing  under  the  market 
house  at  his  usual  stall.  That  was  the  time  you 
spoke  of?  Y'es,  sir,  that  was  t!ie  first  time  and 
last  time  I  remember  seeing  him  that  day. 
Did  you  see  Mr.  Powers  at  that  time?  No, 
sir.  When  had  j-ou  seen  Tom  Powers?  I  saw 
him  during  tlie  time  the  negro  was  up  stairs. 
Did  you  see  any  thing  of  Monk  at  that  time  ?  I 
saw  him  just  before  the  pistol  fired.  What  was 
he  doing  ?  He  was  running  around  the  crowd  at 
tliat  time  trying  to  get  into  where  tlie  prisoner 
was.  What  did  he  have  ?  A  small  knife  in  bis 
hand.  What  was  he  saying  ?  He  wanted  to  get 
to  where  the  man  was  to  cut  him  with  his  knife  ? 
Did  he  cut  him  or  did  he  get  to  him?  No,  sir. 
What  prevented  hira  ?  Mr.'Wemyss  struck  him 
across  the  hand  '.vith  his  club.  Did  you  see  him 
any  more  after  that  time  ?  I  recollect  seeing  him 
alter  tlie  prisoner  was  shot  down.  Then  it  was 
before  the  tiring  that  Wemyss  struck  him  with 
the  club?  Yes,  sir.  I  understood  you  to  say 
that  none  of  the  policemen  struck  with  their 
clubs  ?  That  was  during  the  time  when  they  first 
came  out  on  the  pavement.  You  then  confine 
your  remarks  to  tlic  time  when  they  first  came 
out  on  the  pavement  ?  Y'es,  sir.  Did  Monk  drop 
the  knife  whi;n  he  was  struck?  I  don't  know 
Bir.  Did  j-ou  see  Sam  Hall  that  day?  I  did  not. 
J.  G.  Leggett  ?  I  saw  him  after  the  prisoner  was 
shot  down,  I  saw  him  on  the  walk  between  the 
market  house  and  yir.  Taylor's  corner.  What 
was  he  doing?  He  was  standing  looking  to  be 
picking  his  fingers,  and  talking  to  ^lajorBj-run, 
I  thinli.  *  Did  you  see  any  thing  of  John  Maultsby 
except  the  time  you  spoke  of  having  seen  him  at 
the  rear  of  the  carriage?  No,  sir.  Ed  Powers? 
I  don't  reeolleet  seeing  him  that  day  atall.  Ralph 
Lutterloh?  No,  sir.  You  said  just  now  Mr. 
Sykes  that  you  have  no  doubt  but  that  voice  you 
heard  just  before  the  pistol  fired  was  the  voice  of  | 
Samual  A.  Phillips?  I  have  no  doubt  about  it. 
Was  that  what  you  thought  then?  Yes,  sir.  Is  j 
it  not  an  after  consideration  ?  No,  sir.  But  at 
that  time  the  sound  of  the  voice  satisfied  vou  that  1 


it  was  the  voice  of  Samuel  A.  Phillips?  Yes,  sir. 
Is  there  any  thing  further  that  you  know  about 
this  matter?  Nothing  particular  that  I  Icnow. 
Mr.  Sykes  Averc  3'ou  alarmed  on  that  occasion  ? 
No,  sir.  Not  a  bit  excited  ?  No,  sir.  Your 
nerves  were  steady  ?  I'cs,  sir.  Are  you  accus- 
tomed to  scenes  of  danger  ?  I  have  seen  a  good 
deal  of  it  in  my  time.  The  firing  of  the  pistol  did 
not  scare  you  ?  No,  sir.  Have  you  ever  told 
this  matter  before  this  time?  Ttold  it  to  Mr. 
Haywood  and  General  Avery.  You  told  it  to 
them  substantially  as  you  have  told  it  here  to  day  ? 
I  think  I  did.  Have  yuu  ever  told  it  to  any  body 
else?  No,  sir,  only  yourself.  When  did  you 
tell  it  to  me  the  first  time  ?  I  told  you  day  "be- 
fore yesterday.  And  before  that  you  have  never 
told  me  about  it  ?  No,  sir.  Had  you  ever  men- 
tioned this  matter  before  your  arrest  one  way  or 
the  other?    Never  did  in  my  life. 

Cross  examination  by  the  Counsel  for  the  pros- 
ecution. 

I  understood  j-ou  to  swear  just  now  that  you 
didn't  know  upon  what  cliarge  yon  are  confined  ? 
No,  sir,  I  have  never  heard  of  any  charge  at  all. 
Y'ou  say  you  reached  the  marliet  house  on  the  day 
Archy  Beebee  was  killed,  about  two  or  three  o'- 
clock? Y'es,  sir.  Wlien  was  the  time  that  you 
first  heard  of  the  attempt  to  ravish  Miss  Masscy  ? 
About  ten  o'clock  in  the  morning,  first. 
Who  told  you?  I  think  Jonathan  HoUings- 
worth  told  me  sir.  Where  was  that?  In  my 
store  I  think.  How  far  is  your  stor'o 
from  the  market  house?  Ahout'a  hiindred 
yards  at  that  time.  What  street  is  it  on? 
JPerson  street,  on  the  right  hand  as  you  go  from 
themarkethor.se?  Did  you  hear  it  from  anj' 
otiiur  quarters  ?  I  heard"a  good  many  talking 
al)ouf  it,  I  disrememlier  wlio  they  wVrc.  Did 
you  hear  them  talking  at  your  store,  or  about 
the  street  ?  About  the  street.  Who  did  you  hear 
speak  of  it?  I  disremember.  Did  you  hear  Tom 
Powers?  I  never  saw  him  until  I  went  to  the 
market  house.  Captain  Tolar?  I  never  saw 
Capt.  Tolar  that  day,  to  my  knowledge.  Monk  ? 
No,  sir,  I  never  saw  him  lintil  I  saw  him  at  the 
market  house.  E.  P.  Powers?  No,  sir,  I  never 
saw  him  flat  day  that  I  cm  recollect.  Ralj'h 
Ltitterloh  ?  No,  sir.  Sam  Hall?  I  never  saw 
him  that  day  that  I  recollect.  Sam  Phillips  ?  I 
heard  Sam  Phillips  speak  of  it  that  morning. 
Now  between  that  and'  the  time  you  went  to  Iho 
market  house,  in  the  evening,  I  understand  you 
heard  it  from  a  great  many  quarters  ?  Y'es.  sir. 
Where  was  Sam  Pliillips  when  you  heard  it  from 
him  ?  He  was  up  to  the  market  house  that 
morning,  about  ten  o'clock.  Was  Sam  Phillips 
the  first  person  you  heard  speak  of  it  ?  No,  sir, 
Jonathan  Uoliingsworth  was  the  first?  You 
think  Sam  Phillips  spoke  of  it  after  that?  Yes, 
sir.  That  was  at  the  market  house?  Y'es,  sir, 
while  we  were  attending  tiie  market.  Did  you 
go  to  the  market  house  Before  breakfast  or  after? 
Market  hours  are  between  nine  and  ten,  and 
sometimes  as  late  as  eleven.  How  long  did  you 
remain  at  the  market  house?  I  don't  recollect, 
sometimes  I  stay  longer  and  sometimes  not  so 
long.  I  want  to  know  how  late  you  stayed  there 
that  day?  I  suppose  I  stayed  there  until  after 
ten.  riid  you  return  to  yoiir  store  from  the  mar- 
ket house?  Yes,  sir.  Did  you  stay  there  until 
three  o'clock?  I  went  to  my  meals,  victuals  at 
noon,  and  then  returned  to  the  store  and  stayed 
there  nutil  three  o'clock.  You  met  some  of  theso 
gentlemen  who  are  on  trial,  and  none  of  the  men 
i  have  mentioned,  only  Mr.  Leggett.  No,  sir. 
I  ask  you,  if  during  that  time,  from  anything  you 
saw  or  heard  and  that  came  to  your  knowledge, 
you  had  any  reason  to  apprehend  or  to  believe 
that  an  attack  was  to  be  made  on  Archy  Beebee 
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that  day?    I  never  heard  or  thought  of  such  a 
tiiirnr.     Yon  went  tlierc  about    three  o'clock  y 
Yes,  sir.     You  went  under  the  last  arch,  as  I  un- 
deratand  you?    Yes,   sir.     Arciiy   was  upstairs 
then?    No,   sir,  lie    was  not.      That  was  before 
Aixhy  got  there  ?  Yes,  sir.  You  saw  him  brouiilit 
and  carried  up  stairs  '!  Yes,  sir.    You  were  stand- 
intc  in    tile  eastern    arch,  as    be  was   carried  upV 
Yes,  sir.     How  far  from  Ari-hy?    I  suppose  some 
Fix  or  seven  feet.     Did  you  see  t  le  ladi'.'S  go  up 
stairs?    Yes,  sir.     Which   went   up  stairs   fir^t, 
A.'chy  or  the  ladies?    Tlie  ladies   went   up  tirst. 
Are  j'ou  c  rtainofthat?     I  am  not  positive,   but 
it  i.->  my  imprt:ssiou.    Y'ou  have  a  decided  im- 
jiression    they   went  up   first?     Yes,  sir.     Who 
went  up  stairs  with  Archy?    Mr.    Wemyss,   Mr. 
Faircloth,    and   Mr.    Boiul.     Had    you  seen    the 
Bheriff  up  to  that  time  that  day  ?  Y'cs,  sir,  I  think 
he  went  up  stairs  ju»t  ijelore  Beebeecame.    How 
long  was  beebee  up  stairs  before  tlie  ladies  came 
dowu  ?    I  suppose  some  halt  or  perhaps   some 
three  quarters  of  an  hour.     You  were   under  tiie 
mirkct  liouse  ail  tliat  while?    Yes,  sir,   walking 
back  and  forth   under  the  market  house.     AVere 
t.'ie  stair  steps  in  your  sight  all  that  time?    No, 
sir.     At  the  time    the  stair  steps    were  in  your 
right  did  you  see  anybody   coming  down   from 
the  room  up  stairs   before   the  ladies  came — did 
you  see  Israel  Bond  in  the   crowd    at  all  during 
three  quarters  of  an  hour?    I   don't  recollect 
that    1    did.     You    saw    nobody    come    down 
stairs?      No.  sir.      Were  tlie  stair  steps  within 
your  view   the   greater  portion   of  the  time  ?    I 
don't  know  whether  they   were  the  greater  por- 
tion uf  the  time  ur  not.     When  you  moved  from 
the  point  about  six  or  eigiit  feet  from  the  eastern 
arch  under  the  market  house  where  did  you  go  to? 
I  went  to  about  the  center  of  the  market.       Who 
were  you  speaking  with  there  ?    1  don't  recollect 
any  person   particular.       Did  j^ou  see  Sam  Hail 
there?    I  did  not.      Don't  you  renicmbei- stand- 
ing with  Sam  Hall  near  the  bell  rope  ?      No,  sir. 
Don't  you   remember  standinn-  there  talking  to 
any  one  ?    No,  sir,  I  do  not.     The  point  you  went 
tc  was  somewliero  near  the  bell  rope?      I  passed 
under  it  several  times.     AS'ere  you  moving  back- 
wards and  forwards  all  the  time?  Y'cs,  sir,  pretty 
much.    Is  that  the  only  place  you  went  to  under 
the  market  house  during  your  walk?      Yes,  sir, 
from  tlie  eastern  end  of  Becky  Ben's  bench  up  to 
the  bell  rope.     Did  you  walk  up  aud  down  there 
until   the  ladies  came  down  ?     Yes,  si-.      During 
the  time  you  were  walking  up  and  down  who  did 
jou  see  there  in  the  crowd?    I   recollect  seeing 
Tom  Powers  and  James  Nixon  and  Sam  Phillips 
and   a  colored   man,  I   can't   recollect  his  name. 
Did  you  see  Capt.    Tolar  at  the  time  Beeboe  was 
■upstairs?    I  saw  him  there  at  his  stall.      Wiiich 
was  iu  the  south  west  corner?      Yes,  sir.       Who 
was  with  him?      I  think  there  was  a  black  man 
tliere  with  him  that  usually   butchered  about  the 
stall  there.      Any  one  else?       Not  that  I  can  re- 
collect.   How  olten  did  you  see  him  between  the 
time  you  got  there  and  tlie  time  you  came  away 
Only  one  time.       What  was  he  doing?      He  was 
looking  towards  me  at  the  time,      Did   he  have 
Lis  spectacles  on  that  day?    Not  that  I  recollect. 
Where  Was  Tom  Powers?      He   was  sitting  on  a 
bench,  I  think  one  of  Becky  Ben's  benches,  on  a 
email  bench  near  Becky  Ben's  stall.     Did  you  see 
Captain  Tol^r  have  any  weapons  that  day  ?      No, 
sir.    Did  jousee  any  belt  that  he  might  have  a 
weapon  in  '!    No,  sir.     Did  you  see  any  weapons 
about  Tom  Powers?    No,  sir.    Was  Powers  con- 
versing at  that  time?      He  was  conversing  with 
Mr.  Nixon,  I  heard  him.      Did  you  hear  what  he 
■was saying?  I  heard  Mr.  Nixon  askhim.if  he  had 
any  pistol  and  he  said  no,  he  had  not;  Nixon  told 
hiso  he  ought  to  have  one  and  he  Eaid  be  ought 


not,  and  he  said,  why?  Tom  said  he  would  rather 
tlie  law  would  take  its  course.     You  don't  know 
anything  about  Powers   going  off  near  that  time 
somewhere  outside  oJ   the   market   house?     No, 
sir.     Did  you  see  David  Oliphant  at  time?      No, 
sir.      Did"  you  see  liira  in  the  neighborhood  of 
Tom  Powers  at  any  time  ?    I  don't  recollect  that 
I  did.     Your  impression  is  that  Tom  Powers  re- 
mained on  that  bench  till  the  ladies  came  down? 
Yes,  sir.     Did  you   hear  any  other  conversation 
that  day?    No,  sir,  I  did  not.     Did  you  s^ee  any- 
thing of  Ed   Powers  or  Legget  underneath   the 
mai'ket  house?    I  did  not.     Did  you  see  anything 
of   Kalph  JLuttcrloh    under  the    market  house? 
No,  sir.      How  close  were  you  to  the  arch  in 
promenading  down  to  the  eastern  end  ?    I  might 
have  walked  under  the  arch  sometimes.     Did  you 
pass  u])  and  down  the  middle  of  the  aisle?    Yes, 
sir.       When  you  wei-e  passing  up  and  down  the 
aisle,  didn't  vou  sec  Tolar  and  Leggett  and  Lut- 
terloli  ?    No' sir.      Who   did  you   see?      I  don't 
recollect,  1  saw  a  great  many  persons,  but  I  never 
paid  any  attention  to  them.     Was  there  mnch  of 
a  crowd  there?      There  didn't  appear  to   be  any 
thing  extra.     Was  there  any  obstruction  to  your 
walking  at  all?     Very  little.      Were  the  persons 
that  weie  there  scattered,  about  in  crowds?  Yes, 
sir       Now   when   the  ladies  came  down  stairs, 
which  wa}-  was  your  face  turned?      When  the 
door  opened  at  the  head   of  tite  stairs,  I  was  at 
the  main   eastern   arch  and  I   tunied  around  to 
look  at  them.     Y^ou  saw  them  comimr  down  and 
Bond  with  them?      Y''es,  sir.      Was  Miss  Massey 
veiled  ?    I  disremember,  1  think  she  was  though. 
Did  she  have  a  handkerchief  to  her  face  ?  1  tiiiuk 
she  did.       Did  you  see  any  ])art  of  her  face  ?      I 
saw  the  upper  part,  I  do  not  think  her  face  was 
covered.     Did  you  see  any  mark  about  her  face? 
Not  aliout  her  face,  I  saw  on  her  neck  the  marks 
as  it  loolvcd  of  some  person's  tjngers.    You  could 
see  her  neck?    Yes,  ;>ir.      Had  she  a  shawl   on? 
Yes,  sir.      Was  it  hastened  by   the  neck  ?     Yes, 
sir.     Do  you  remember  whether  she  had  a  collar 
on?    I  do  not.      Do  you  remember  whether  she 
had  any  wrapping  about  her  throat  ?   No,  sir,  sho 
had  not.    Ber  throat  was  bare,  so  that  you  could 
see  distinctly  the  marks  upon  her  throat  ?    Yes, 
sir.     Were  they  bloody?     They  looked  very  red. 
Any  marks  of  blood  ?      No,  sir.      What  sort  ot  a 
pistol  was  yours  ?  A  small  Colt's  repeater.    What 
sized  Colt's  pistol?    A  six  shooter.     What  wa.s 
the  size  of  the  ball?     I   don't  recollect,  I  never 
bought  any  balls  for  it  in  my  life.      Di'l  you  ever 
load  it?    No,  sir,  it  was  loaded.     I  ask  you  upon 
your    oath    when    you    loaded    it?      'l    never 
loaded    it  in    my  lile;  it  was    loaded    when    I 
bought    it,    or    rather    when  I    got    it  pawned 
tome;   it  remained  in   my   hands    two  or  three 
months ;  the  pistol  does  not  belong  to  me.    Who 
did  you  get  it  Irom  ?    I  got  it  from  a  person  I  let 
have  some  money  by  the  name  ot  Mr.  Hybert,  ho 
pawned  it  to  lue  for  five  dollars,  I  oiiiy  kept  it 
some  two  months.     How  long  had  you  liad  it  at 
that  day?    Some  two  or  three  weeks.      Why  did 
you  put  it  on  that  morning?    I  generally  carried 
it  in  my  pocket  all  the  time.     AVhich  pocket?  In 
my  left  hand  breast  pocket.  It  wus  in  your  pock- 
et when  you  dressed  that  morning?      It  was  in 
my  overcoat  pocket.      Did  you  "have  on  your 
overcoat?    Y'es,  sir.     Is  that  your  usual  place  of 
keeping  the  pistol  ?     Yes,  sir.      When  you  took 
otl'yourcoat  at  night,  did  you  keep  your  pistol 
there?    Yes,  sir,  it  remained  in  my  pocket.    Did 
you  have  that  pistol  on  the  day  before  Archy  was 
killed?      Yes,  sir.      Understand  you  are  upon 
your  oath.    I  understand  that.     Did  you  have  it 
on  the  day  before  that?    Y'es,  sir.    And  the  day 
before  that?    Yes,  sir.  You  always  wore  it ?  Yes, 
sir,  I  always  carried  it  in  my  overcoat  pocket.    Is 
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this  man  Hybert  a  colored  man  ?    Tes,  sir.   Was 
the  pistol  Ciipped  vliun yon  trot  it?  Yes,  Pir.    Did 
j'ou  never  lire  it  oU'  at  ^lU":'"  I   nevrr  did  in  my 
]il,^ — I  i-ecall  tlint;  coniin;;  up    on  tlic  blLamboat 
from  Wilmliii^ton  on  the  tirst  of  May,    I  lired  it. 
What  sort  of  a  report  did  it  niuke?     A  toleraljlc 
loud  report  for  a  small  pistol.     Now,  sir.  I  want 
to  know  the  size  of  tiiiit  pi^tol?    I  don't  Know 
exaetly.     Do  you  know  the  army  size?      I  don't 
khowtlie  calibre.     You  know  the  size  ■\vheu  you 
see  it  ?    Yes,  sir.     You  know  the  navy  size  when 
3'ou  sec  it  ?     Yes,  sir.     You  have  been  in  the  ar- 
my, you  are  toler.  biy  familiar  with  arms?    Yes, 
sir.       Do  jou  know  the  ue.vt  size   to  the  navy 
size?      I    don't  recollect  what    tlicy  call  them. 
Was  yours  the  next  size?      Xo,    sir.      It  was 
about    as    lar^e    as    the    second    size.        Did 
you  judije  of  its    size  from  its    lenj^th  or    the 
size  of  tiie  ball?      From  the  size  and   lenf^th;  it 
carries  a  common  buck  shot.      Did  you  try   it? 
No.  sir,  I  ncvei'  tried  it  in  my  life.     Who  has  that 
pistol   now  ?      Mr.  liybert  has  it.      Who  is  Mr. 
llybert  ?    A  black  num  that  lives  in  Faycttcville. 
When   did  ycni  give  it  to  him?    About  the  time 
General  Sickles  ordered  that  no  man  should  carry 
arms,  I  asked  him  to  redeem  it  and  he  did  so.   You 
sav/  this  lady  come  down  with  the  marks  upon 
her  neck?    Yes,  sir.    And  you  were  lookinj;'  at 
ber?    No,  sir.    Did  you  wait  until  she  ;;ot  into 
the  arch  to  move  out  ?    As  she  came  out  from 
between  the  pilliars  and  t'.ie  bench,  T  moved  to 
tlie  front  of  the  small  easti  rn  arch.    She  went  on 
tjwards  the  carria^^e?    Yes,  sir.     You  stood  v.'ith 
your  back  to  the  arch  did  you,  and  your  face  to- 
wards the  carriage  ?     At  that  time  I  did,  sir.     Now 
at  that  lime  did  you  see  any  thini^ot  Tolar?    No, 
eir,  I  did  not.     Did  you  see  any  thin;;  of  Piiiliips? 
No,  sir,  I  don't  recollect  seeing  any  tiling  of  him 
at  that  tiuKi.      Did   you  see  any  thing -of  Nixon  ? 
Not  that  I  recollect  at  that  time.     Did  I  under- 
stand you  to  say  you  went  out  of  the  main  east- 
ern  arch   and  went  around  to  the  southern  arch 
and  stood  with  your  back  directly  looking  at  the 
carriage  ?    Yes,  sir.   Did  you  look  at  that  carriage 
in   the  same  position   imtil   the  carrirge   drove 
away?      I  don't  recollect  that  I  did.      VVas  your 
face  towards  the  carriage  until  it  drove  off?    I 
imagine  it  was.      I  don't  want  jou  to  imagine? 
My  impression  is  that  it  was.    And  you  say  you 
saw  Bond   go  to  the  carriage?      Yes,  sir.       And 
Tom  Powers,  Maultsby,  and  Phil.  Taylor?  ^  Yes, 
sir.    Did  you  see  Maultsby  go  to  the  carriage.    I 
saw  bim  go  near  to  it.      flow  near?      I  thought 
about  eight  or  ten  feet  in  the  rear  of  it.     Now, 
where  did  lie  come  when  he  went  to  the  carriage? 
From  under  the  market  h>>use.      That  was  the 
first  time  you  saw  bim  that  day?    Yes,  sir.     Did 
you  see  Jonathan  Holiingsworth  that  day?    No, 
sir,  not  at  the  market.     When  you  saw  Jonathan 
Holiingsworth  in  the  morning  did  he  have  a  ins- 
tol?    I  think  he  had  on  a  belt  but  I -don't  recol- 
lect seeing  a  pistol,     i'ou  didn't  see  him  at  the 
market  house?     No,  sir,  be  was  standing  guard- 
ing the  bridge.      You  saw  Maultsby  go  within 
nine  or  ten  fi-et  of  the  rear  of  the  carriage  ?    Yes, 
sir.    Did  you  see  bim  at  that  point  until  the  car- 
riage drove  off  ?      I  don't  recollect  ?      You  just 
got  a  glance  at  bim?      Yes,  sir.      Was  be  still 
liioviug?    He  was  moving?     Towards  the  car- 
riage or  from  it  ?    1  think  he  was  moving  towards 
the  carriage.      When  you   saw  bim  be  was   not 
stationary?      No,  sir.      Where  was  Bond  at  that 
time?    He  was  standing  at  the  carriage.    Which 
side  ?  The  side  next  to  the  market  bouse.  Where 
was  Tom  Powers?    I  disremcmber  whether  be 
•went  around  to  the  opposite  side  of  the  carriage 
or  remained  at  the  side  where  he  was.    Where  was 
be  at  the  time  that  Maultsby  was  coming  up  ?    He 
vas  about  the  back  part  of  it  The  clospst  you  saw 


Maultsby  was  nine  or  ten  feet  from  the  carriage? 
Yes,  sir.    Did  you  sceRond  go  around  to  the  other 
side  of  the  carriage?  Not  that  I  recollect.    Wlicrc 
did  Philimon  Tay'or  come  from  ?    He   come  up 
on  the  opposite  side.     You  didn't   see  Mr.  Cash- 
well?    No,   sir.     Nor    Mr.    Mitchell?    No,  sir. 
Nor  T.  H.    Massey?    No,    sir.    You   didn  t   tee 
them  that  day?    Yes,   sir.    And    the  time  you 
saw  them  was    coming   down  the   stairs  behind 
Archy?    Yes,  sir,  I  tliink    they  were.     Was  Mr. 
Powers  at  ibe    carriage    so  iliat  he  could  talk  to 
the  persons  inside  when   ymi  saw  him  ?    I  think 
lie  was  near  enough  to  talk  with  them.     Was  ho 
talking  to  them  ?    I  think  he  was.     Did  you  hear 
what  be  said  ?    I  did  not.    Did  30U  sec  him  tu:n 
off?    I  think  I  saw  him  when  be  returned  to  the 
market,  I  think  he  came  back  with   Mr.  Bond. 
Did  you  see  Maultsby  say  any  thing  to  Mr.  Bond 
while  they  were  about  the  carriage?    Not  that  I 
recollect.     Do  you  swear  he  didn't  say  any  thing 
to  Bond?    Not    that  I   beard.     Did  "you   notico 
bim  speak  to  any    person  at  all — I  want  to  know 
whether  you  swear  he    didn't    speak  to  bim  ?    I 
can  swear  I  didn't  see  bim  talk  to  liim.     Did  you 
see  how  Maultsby  came    away  from  there  ?    No, 
sir.     Did  you  see  where    Tom    Powers    went  to 
when  he  came  away  ?    Ho   went  back  under  the 
market  bouse  I  think.     You  were  still   standing 
about  this  arch?    Yes,  sir    Was  your  back  to  it 
still?    Not  at  that  time  I  turned' around  expec- 
tingtoseethe    prisoner  come  down.     Was  the 
carriage  in  your  view  all  the  time  be  was  standing 
there?    Yes,  sir.    And  your  attcntio-i  was  cen- 
tred on  the  carijage  until  it  drove  off?    Yes,  sir. 
You  didn't  see   ilr.   Tolar  go  there?    No,    sir. 
Dia  you  see   Mr.  Tolar  about  that  time  at  all  ? 
No,  sir,  I  did  not.    When  was  it  you  turned  your 
face  to  look  towards  the  steps  inside  of  the  mar- 
ket bouse  ?    After  Mr.  Bond  returned  to  the  mar- 
ket.   Did  Mr.  Bond  go  up  stairs?    He  did  sir. 
Did  you  see  what  became  of  Tom    Powers  v»-hen 
you  turned  your  face  inside?    I  did  not.     Did 
you  see  bim  tbrou<rli  that  arch  at  all  ?    Not  that 
I  recollect.    You  don't  know  whether  be  stop- 
ped,   or  went   in?     No,   sir.    And  in   looking 
through  that  arch  you   didn't  see  bim  ?    No,  sir. 
Did  you    see    any  weapon    about    Mr.   Powers 
then'?    1  did  not,  sir.    At  any  time  that  day? 
I  did  not.    From  the  place   where  you    si  cod 
you  could  see   the    steps  very  distinctly?    Yes, 
sir.        Was    there    any  body  between    you   and 
the  steps?    Thei-e  were  some  little  children  stan- 
ding on  the  bench.     What  aged  children  ?    Varj-- 
ing  from  eight  to  ten  I  suppose.     How  many  did 
you  see  tbei-c?    I  saw  one  or  two  there.     \V'ere 
those  the  only  persons  you  saw  them  bclwecu 
you  and  the  steps?    Yes,  sir.     Were   you  leaning 
on  that  bench?    Yes,  sir.     HI   understand,  that 
little    arch    there  is  a  place  where  men  can  sit 
down,  and  there  is  a  bar  across  there,  a  little 
higher  up?    Yes,   sir.     VVas  your  hand    on  that 
bar?    Yes  sir.     and  you  were  looking  through 
there?    Yes,  sir.     Did  you  stay  there  till  Bcebec 
turned  the  arch  and  came  outside?    I  staicd  nn- 
till  BeebeeMas  hid  by  the  pillar,  there  was  a  gnod 
many  men  walked  up  there  I  backed  further 
down   towards  the  south   eartern   corner.     You 
stood  there  until  Bcet>ee  bad  got  out  on  the  ]^avc- 
ment,  and  this  little  diliculty  had  occuned  at  the 
main  eastern  arch?    Yes,  sir.     Durinir  the   time 
you  were  looking  in  there  was  any  body  standing 
or  sitting  on  that    bench   across   the  little  arch? 
None    except    those    children    that   I  recolbct. 
Were  they  sitting  on  it  ?    I  forget   whether  Ihcy 
were  standing  or  sitting  on  it.     Were  they  look- 
ing inside  or  outside  ?   I  disremember.    Did  they 
intercept  your  view?    No,  sir.    How  many  of 
those  children  were  there  then  ?   Onlv  two  th^t  I 
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can  rccolleci.  Do  you  recollect  who  tbey  -were  ? 
I  do  not  Were  their  baclis  towardo  you  or  their 
faces  ?  I  thiuk  they  •.vere  sitting  facing  each 
other  as  near  as  I  can  recollect.  Their  feet  were 
not  lianijinK  outside  V  No,  sir,  they  were  sitting 
on  the  bench  with  their  feet  on  the  top  of  the 
bench.  Do  you  know  Sebastian  Arey '?  1  am 
not  acquainted  with  him,  sir.  These  two  liltlc 
children  of  tiie  ages  of  eight  or  ten,  were  the  ou- 
Iv  persons  you  saw  there  that  you  recollect  ? 
Yes,  sir.  During  the  time  you  were  standing 
tliere,  was  ther.? "anybody  standing  there  of  the 
age  of  liftecu  or  eighteen?  Not  that  I  recollect, 
sir.  You  were  there  from  the  time  you  spoke  of, 
uutil  Arcliy  got  out  on  tiie  pavement  looking  in- 
side? Yes,  sir.  Ar.d  no  one  was  sitting  in  that 
arch  Avith  their  feet  hanging  outside  towards  the 
place  wiiere  you  witc  ?  I  was  not  paying  auj'  at- 
tention to  them.  How  wide  is  that  arch  ?  I  sup- 
pose some  ten  feet,  some  eight  or  ten  feet  wide 
the  small  eastern  arch.  Did  you  think  a  person 
might  have  staid  there  with  his  feet  hanging 
outside,  aud  you  not  have  seen  them  ?  1  might 
not  liave  paid  any  attention  to  them.  Your  at- 
tention was  so  absorbed  by  the  prisoner,  I  sup- 
pose. Yes,  sir.  Did  you  see  any  such  person  or 
an}'  persoh  who  was  sitting  on  that  bench  ?  Not 
that  I  recollect.  But  you  "think  it  might  have 
liappencd  and  j'ou  not  have  seen  it?  Yes,  sir. 
Just  before  this  crowd  came  clown,  did  you  see 
anybody  on  Becky  Ben's  bench?  No,  sir,  not 
that  I  recollect  of.  Did  you  see  anybody  on  there 
at  all?  Not  that  I  recollect.  Did  you  see  any 
body  jump  up  there  before  Archy  Beebee  came 
111  sight  and  any  "he  is  coming."  No,  sir.  "Look 
out  boys?"  No,  sir.  Anything  ot  that  sort? 
No,  sir.  I  ask  you  if  a  person  could  have  j'.imp- 
ert  up  on  that  bench  witbout  your  seeing  it?  If 
they  g<jt  up  on  it  I  would  have  been  very  apt  to 
liave  seen  It  then.  But  you  thiuk  a  person  might 
have  sat  there  in  the  arch  within  a  few  leet  of 
you,  and  you  not  have  noticed  it,  but  if  a  person 
bad  jumped  up  on  the  bench  you  would  have 
noticed  them?  Yes,  sir,  for  that  would  have 
been  nearly  right  in  front  of  me.  You  say 
that  if  anything  of  that  had  happened  yoii 
would  have  seen  it?  I  think  so.  But  you 
didn't  see  any  such  a  thing?  No,  sir.  You 
didn't  see  auyijody  on  that  bench  at  all  ?  If  there 
was  any  there  I  can'trecollectit,  there  were  some 
persons  standing  about  there,  but  I  don't  know 
■whether  they  were  standing  on  vhe  bench  or  not. 
But  vou  think  if  any  one  had  jumped  upon  that 
bench,  and  said  anything,  you  would  have-  no- 
ticed it  immediately  ?  Yes,  sir.  You  say  pres- 
ently Beebee  started  down  stai'-s?  Yes,  sir.  Now, 
6ir,  give  us  the  position  they  came  down  if  you 
please?  }<h:  Bond  came  in  front  of  him  I  think. 
Is  that  a  decided  impression  ?  Yes,  sir.  Ilave 
you  any  d(jubt  about  it?  I  have  not.  Who  else 
came?  Mr.  Wemyss  on  his  right  side.  Didn't 
the  Sheriff  come  in  front  ?  I  disremember. 
Didn't  the  Sheriff  come  in  front  of  him  and  come 
down  to  the  bottom  of  the  stairs  belore  they  came 
out  of  the  door?  I  don't  recollect.  Wasn't  your 
attention  centered  on  that  door  and  the  party  ? 
Yes,  sir.  Now  just  before  the  prisoner  came  out, 
didn't  Sheriff  llurdie  come  out  first  and  come  to 
the  bottom  of  the  stairs?  I  disremember.  What 
jo  your  opinion  about  it?  |]\ry  impression  was  that 
he  came  down  behind  him,  as"  he  came  down  stairs? 
And  that  Bond  came  down  before  him?  Yes,  sir. 
And  that  AVemyss  came  where?  On  his  right 
*ide  and  Faircloth  on  his  lelt.  And  behind  were 
who?  The  Slieriff  was  right  in  his  rear  and  Mr. 
McGuirc  and  Mr.  Brown.  Now  these  other  par- 
ties that  you  saw  came  out  of  that  door,  Mr. 
Mitchell  and  Mr.  Masscy?  I  thiuk  they  came 
jniinoclistely  after  tht?  police.    Were  f'pv  on  the 


steps  at  the  same  time  the  police  and  Archy 
were?  I  think  they  were  at  the  curve  of  the 
steps  as  the  others  came  down  to  the  floor? 
Did  you  see  what  became  of  them  ?  No,  sir. 
You  say  nothing  v>'as  done  at  the  prisoner  at  all, 
no  effort  made  to  get  at  him  ?  Not  a  bit.  Didn't 
you  see  any  impatience  on  the  part  of  the  crowd 
to  get  up  and  look  at  him  ?  I  saw  som<;  walking 
around  to  look  at  him.  Didn't  3"ou  see  all  mov- 
ing up  to  &ee  ?  I  could  not  see  all.  How  many 
did  you  see  gather  to  look  at  the  man  ?  Some 
twenty-flve  or  thirty  perhaps.  And  you  lost  sight 
of  him  for  a  moment  ?  Yes,  sir.  How  many 
steps  could  j'ou  see  him  from  the  foot  of  the  stair 
case  towards  towards  the  main  eastern  arch?  1 
suppose  it  was  some  five  steps.  Could  you  see 
him  all  the  time  he  was  passincr  from  there  ?  Yes 
sir.  And  you  only  lost  sight  of  him  while  he  was 
passing  the  pillar^— but  an  instant?  Yes,  sir. 
During  that  time  he  was  passing  towards  the  arch 
was  there  any  thing  done  to  him  ?  No,  sir.  Any 
thing  said  ?  No,  sir.  You  heard  no  exclamation? 
No,  sir.  No  outcry.  No.  sir  Did  you  see  Tom 
Powers  then  ?  No,  sir.  Did  you  see  Monk  then? 
No,  sir.  Did  you  see  anybody  that  you  recog- 
nized then  ?  No,  sir  e.\cept  the  officers  around 
the  prisoner.  Where  was  your  pistol  then  ?  It 
was  in  my  pocket.  In  your  left  side  pocket? 
Yes,  sir,  in  my  left  breast  poclcet.  In  your  over- 
coat ?  Yes  sir.  On  the  o.itside  or  the  inside  ? 
On  the  outside — I  am  mistaken,  I  think  it  was  ou 
the  right,  in  the  pocket  inside.  When  the  parly 
turned  out  of  the  main  eastern  arch  the  prisoner 
and  the  otlicers  with  him  you  did  hear  and  see 
something?  As  he  entered  the  outer  part  of  tho 
main  eastern  arch.  As  he  got  on  the  pavement? 
Yes,  sir.  Your  face  was  turned  towards  him  ?  I 
had  moved  backwards.  Had  you  moved  back- 
v.-ards  then?  I  had  moved  back  towards  tho 
south  eastern  corner.  While  he  was  passing 
around  the  pillar  ?  Yes,  sir.  Did  you  move  with 
your  face  towards  the  south  eastern  corner  ?  I 
walked  backwards  ?  And  it  was  from  that  point 
at  the  south-eastern  corner  that  you  saw  and 
heard  what  you  are  now  about  to  relate?  Yes, 
sir.  What  was  it?  I  heard  some  person  demand 
the  boy.  V/hat  did  he  say  ?  He  said  "  I  demand 
this  boy."  Yes,  sir.  It  was  not  "  we  demand 
this  bov."  It  was  not  as  Jar  as  I  can  recol- 
lect. "What  did  the  Sheriff  say  in  reply  ?  He 
said  stand  back  he  is  my  prisoner.  "Did  he 
say  it  in  the  same  tone  you  are  using  now  ? 
Not  altogether.  Was  it  an  excited  tone?  Not 
the  first  demand,  that  was  very  quiet.  You  didn't 
hear  any  oaths  accompanying  it?  No,  sir.  You 
didn't  hear  him  say  "damn  him,  give  him  to 
me"  ?  No,  sir.  And  the  only  demand  you  heard 
was  this  quiet  and  undemonstrative  character  ? 
Yes,  sir.  And  you  heard  the  Sheriff  reply  it  waa 
what?  "Stand  back,  he  is  my  prisoner."  I  ask 
if  the  Sheriff'  didn't  say,  "Stand  back,  gentle- 
men"? I  disremember  whether  he  said  that  or 
not.  Have  you  any  decided  impressions  about 
that  ?  I  have  not.  You  didn't  see  the  jversoa 
who  demanded  the  prisoner?  No,  sir.  W'hero 
did  tl;e  \oiee  appear  to  come  from?  It  was  near 
the  Sherifl'.  Where  was  the  Sheriff  ?  Attheouter 
part  of  the  arch.  Where  was  the  voice,  a])pa- 
rently  behind  Archy?  No,  sir,  in  Iront  of  him  I 
thiuk.  IIow  many  persons  weie  between  you 
and  the  group  in  which  the  Sheriff  and  Archy 
were?  I  suppose  there  miglit  have  been  some 
half  a  dozen  ?  Were  they  iKurcr  to  you  or  near- 
er to  the  Sheriff?  They  were  nearer  "to  the  Sher- 
ilT.  Were  they  very  close  to  the  Sheriff?  Yes, 
sir,  Robert  Simmons,  I  thiuk,  was  between  m»- 
and  him  tor  one.  Was  he  in  that  group  pressing 
up  close  to  the  Sheriff?  Yes,  sir.  W  asn't  Sam 
Phillips  there?    I  don't  recollect  seeing  him  at 
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that  time.      Don't  3'ou  think  John  Armstrong  j 
■wastlicru?      I  recolleet  beeint?  John  Arm»tron;C 
just  bel'ore  hecamcdown  btair.-,  I  don't  rcc,-(»lli;cl  i 
seuin>;  liimat  tbat  time.       You  saw  Sinimuns  to  ; 
rucoLCiiizo    liiin  y     Yes,   sii-.      Did  .von  recognize  i 
an3"body  else,  any  wliilc  one  iiiiiou!^  tjiose  live  or  , 
Six  that  you  saw?    I  did   not  reci>,i;nizii  any  one 
else  at  tlie  time.    Yon  are  acquainted  more  e.steti- 
sively  amoiijf  llic  while  peroons  tlian  among  t!ie 
colored    persons    of    Fayettcvillc      I    have   no 
very  great  acqnaintaHee  among  them.    Ilow  long  j 
liaveyou  oeen  living  there?  Only  about  two  years.  , 
You  saw  a  black  man's  luce  that  you  recognized,  j 
but  you  can  speak  of  no  white  man's  face '!     No, 
sir,  not  that  1  can  recollect.     Have  you   tiied  to  ! 
reeolleety    I  have,  sir.     I  want  to  l<now  if  these  j 
live  or  six  persons  were  scattered  along  there? 
I  say  there  were  ^ome  five  or  six  standing  with 
their  backs  between  me  and  tiie  tjherill'.     1  want  | 
to  know  if  the  crowd    extended    Ironi   tlic  main  j 
eastern  orch  to  the  point  where  yon  were  at  the 
southern  extremity  ot  the  market '!    Xot  entire- 
ly.    There  was  a  space  between   you  and  where 
the  crowd  began  ?     Yes,  sir.     How  wide  was  that 
space?    About  lour  or  live  feet.     And   from  the  j 
point  where  that   space  ended  up  to  the   slicrilf,  | 
wasaci'owd?    Y'cs,  sir.     How  large  acrov.-d  was  ; 
there?    Some  fifty  persons  or  more.     Were  thej' I 
close  up   to  the  sherifl?    Yes,   sir.     Were   they 
pressing  close?;  Y'es,  sir     And  that  crowd   was 
close   enough   to    prevent  you  from   seeing  the 
man  who  nrade  this  demand  ?    Y'es,  sir.     Did  you  1 
e.ee  which  way  the  sheritFs  face  was  turned  ?    No,  I 
Bir.       Y'ou  could   only    tell   Irom  his    voice    it  i 
was  him  ?    Y'e*',  sir.    Do  you  know  Tom  Pow- 
ers?     I   know      his     face    when    I    see    him. 
Do    you    know    his    voice  when    you  hear  it  ?  \ 
I  might  at  the  present  time.     Did  you  have  any 
acquaintance  with    him  at  that  lime  ?      Nothing 
anj'  more   than  I   knew   hi.u   when    I   saw  him. 
Y'ou  W'-re  bettei  acquainted  with  Sam.  Fliillips? 
Y'es,  sir,  I  did  a  good  deal  of   business  with  him, 
•was   one  reason,  and  he  was  near  by.       Y'ou  re- 
mained then  at  this  point  until  the  pistol  lired? 
Not  exactly  at  the  p(>int  where  I  was  at  that  time. 
You  were  still  on  the  eastern  side  of  tlie  pillar  ? 
Yes,  sir.     "Was  this  all  the  disturbance   that  oc- 
curred, just   the  demand  of  the  prisoner  and  the 
sheriff's  telling  them  to  stand  back  ?    The  police 
whirled   their  clubs   around   them.     How  many 
clubs   did  you  see?      I  saw  some  three  or  lour 
clubs.      Who  had  clubs?      I  saw  Wemyss  and 
Faire!oth,and  McGuireand  Brown.     Did  they  all 
have  clubs?      Y'es,  sir.      Did  you  see  more  than 
one  elul)  ?      Y'es,  sir.      Are  you  conlident  Brown 
had  one?    Y'es,  sir.     'U'as  there  any  noise  in  the 
crowd  then  ?    No  particular  noise.  "  Was  there  a 
general  noise  ?    There  was  a  general  noise  among 
the  men  talking.     What  were  they  saying?  Some 
eaid  "pushup,"  "and  crowd  up  there;  some  said 
"  take  him  awiiy,"  and  others  were  squealing  out 
to  "stand  back?"     ^STK)  were callinir  out  "  stand 
back?"      The  police.       Who  were  calling  out  to 
"push  on?"     Some  of  the  men  that  were  trying 
to  get  to  him.     Did  you  see  any  of  them  to  name 
them?    I  didn't,  that  I  recollect;  I  was   looking 
for  the  prisoner.      Did  you  lose  sight  of  him  en- 
tirely ?    At  the  first  time  I  did  until  he  got  out 
on  the  pavement.     When  he  got  off  the  pavement 
what  part  of  the  market  house  was  the  boy  op- 
posite?   The  north  side  of  the  small  arch.     That 
was  about  the  point  where  he  came  olTthe  pave- 
ment?    Y'es,  sir.     How  far  do  you  think  he  got 
from  the  pavement  ?    He  didn't  go  over  three  leet 
from  the  pavement.     Y'ou  could  then  see  him  dis- 
tinctly?     Y''('S,  sir.      Did  you  then  move  around 
to  the  south  end  of  the  market?    About  that  time. 
"W'as  the  crowd  extending  from  yon  to  the  point 
•where  Archv  was  thin?    No,  sir,  they  had  moved 


around.      Around  where?      Nearer  to  the  rear. 
In  the  street?      Yes,  sir.      Was  there  any  crowd 
on  the  pavement  at  all?      Not  that  I  recollect,  I 
had  moved  where  I  could  not  see  exactly  on   tho 
])avement  at  that  time.     When  you  left  the  pave- 
ment, was  it  covered  with  people  ?      There  wero 
!v<jnie  people   there   in    Iront  ot   the  arch.       Tha 
main  portion  of  the  crowd  had  worked  its  way  off 
troni  the  market  ?     Y'es,  sir.       V»'ere  there  any  in 
front  of  him  at  that  time?    No,  sir.      They  wero 
full  in  your  view  ?      Yes,  sir.      Did  you  see  any 
one  standing  near  to  you  at  that  time?      I  don't 
recollect  thai  I  did  sir.       Did    you  see  James  R. 
Jones?    No,  sir,  not  that  I  recollect  of.     Did  )-ou 
see  anything  of  Mr.  Maultsby  ?    Not  at  that  tim.e. 
You  saw  no  one  that  you  remember  now  ?      No, 
sir,  except  the  police.    What  became  of  Bob  Sim- 
mons ?    I  don't  know.     You   s.ay  in   attempting 
to  get  upon  the   pavement   again,    Beenee  stum- 
bled and   brought  down  Wemyss  and  Faircloth? 
Yes,  sir.    Did  you  see  any  one  trying  to  strike  at 
him  with  a  knife  at  the  ti'.ne  they  fell?    Yes,  sir. 
W^ho  wa:j  that  ?    Mr.  Watkins.    '  Before  they  got 
back  on  the  pavement?    Yes,  sir.     Washetrying 
to  strike  about   tlie   time   they    fell  ?      Yes,  sir. 
Did  Wemyss  reach  him  with  his  club?     Yes,  sir. 
Where   was   Monk?      A   little   to   the  front  and 
right.     He  was  nearer  to  the  pavement  than  We- 
ni^ss  ?     I  think  he  was  on  the  ed^e  of  the  pave- 
ment.     Where  was  Wemyss?      He  was  on  the 
right  side  of  the  boy,      Where  -was  Faircloth  ? 
On  his  left,     That  was  at  the  time  he  fell  ?      Yes, 
sir.      And  Wemyss  you  say  struck  the  men  who 
had  a  knife?      Yes,  sir.      Did  you  hear  whether 
the  kuile  fell  out  of  the  man's  hand?     I  did  not. 
Did  you  hear  any  complaint  he  made  from  tho 
blow?    Not  a  bit.    As  the  negro  recovered  from 
this  stumble  on  the  edge  of  the  pavement  which 
he  juade  about  the  north  i;(\g^i  of  the  small  arch 
on  the  east  side  he  was  shot  i      Not  at  th-at  ])lacc 
he  went  otr  the   pavement   then.      He  didn't  go 
back  right  straiglit  on  the  pavement?      No,  sir, 
he  went  around  the  small  tree.      And  got  further 
south?      Yes,  sir,  nearly  opposite   the  southern 
corner.     He  "n^as  off  the  pavement  some  moment 
or  so?    Yes,  sir.      He  took  a  step  or  two  off  the 
pavement?      Yes,  sir,  about   two  or  three  sfei>s. 
Was  this  hubbub  still  going  on  ?    They  appeared 
to  be  coming  on  to  him.     Did  you  see  the  police 
use  their  clubs  at  all  ?    I  saw  no  licks  struck  es- 
ct  pt  the  one  that  struck  Monk.    When  they  came 
back  on  the  pavement,  where  did  they  come  back 
on?      Opposite  the  south  eastern  corner  of  the 
market.     They  were  coming  due  west.     Yes,  sir, 
as  they   made    the  effort   to  come  back  ou  the 
])avement.        At   tliat  time    did  Wemyss   have 
his  face    to    the    west?     Yes,    sir.      And  Fair- 
cloth had  his  face  to  the  west?      Yes.  sir.    And 
Archy  Beebee  had  his  face  to  the  west  ?    Y'es,  sir. 
And  they  stumbled   on  the  edge  of  the  pave- 
ment or  for  some  reason  or  other  went  down 
as  they  were    coming  back?      Y'es,    sir.       And 
that    was    at    the    very    time    that    ^lonk    had 
struck  with  a  knife?    Yes,  sir.     Y'ou  saw  the  ne- 
gro rise  after  he  fell,  did   you  ?    Yes,    sir.     AVas 
there  any  person  between  you  and  the  group  that 
had  fallen    down?    Not    that   I   recollect.     You 
were  not  eight  leet  from  it?    About  six  or  seven 
feet.       The    width   of     the     pavement?       Yes, 
sir.      You    were   standing  against    the    market 
house?     Yes,    sir.    So    that    your   left    elbow 
touched  the  market  house?    Yes,  sir.     Y'ourface 
duo  east  and    theirs    due  west  ?    Yes,   sir.    And 
you  saw  them    raise  alter  they  stumbled?    'Yes 
sir.    And  in  the  act  of  raising  you  saw   Sheriff 
Bardie  catch  the  negro  in  the  back  of  the  collar? 
Y'es,  bir.     With    which    Land?    His  right  hand. 
Y'ou  are  certain  it  was  his  right  band?    Y'es.  sir. 
And  he  was  standing  to  the  left  of  Beebtc  thei;  ? 
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Yes.  Abont  half  covering:  his  rear?  Yes.  sir. 
And  he  cjiiiwht  liini  in  the  back  of  the  collar  with 
hir;  rifrht  hiUKl  ?  Yes,  sir.  Atul  Sheritl'IIurdie's 
face  wus  to  the  east?  His  face  was  nearly  t^outb 
liis  face  \v:is  turned  to  the  negro.  Was  tlie  ne- 
gro's face  on^  vay  and  the  Sheriff's  anotlier? 
No,  sir,  he  was  J  ji  kiig  at  the  negro.  I  thought 
you  said  when  he  wi;ut  down  tliul  liis  face  was  to 
till!  wes-t  ?  Yes,  sir.  When  the  Slierill  helped 
him  up  was  not  tlie  Sheriff's  face  to  the  west? 
]  suiipose  it  was  his  face  was  turned  towards  the 
negro.  You  saw  liis  face  V  Yes,  sir.  And  you 
saw  him  help  the  negro  up?  Yes,  sir,  well  he 
only  took  hold  of  him  as  he  rose.  Sheriff  Bar- 
die's face  was  towards  you  then?  Yes,  sir. 
Towards  the  west  ?  Yea,  sir.  And  this  group 
rose  up  facing  towards  the  west  they  came  up 
riu:ht  ID  the  rear  of  Sherilf  Hardie?'  Yes,  sir. 
Did  they  change  that  direction  to  go  to  the  guard 
house  before  the  pistol  was  fired  ?  No,  sir.  The 
pistol  was  tired  usthe  negro  recovered  hinisell? 
Yes,  sir.  That  pistol  came  over  the  Sheritl"s  left 
shoulder?  Yes,  sir.  You  could  sec  the  muzzle 
over  his  left  shoulder?  Yes,  sir.  You  saw  tlie 
pistol  barrel  Ironi  the  muzzle  to  the  hammer? 
Yes,  sir.  And  you  saw  the  direction  in  which  it 
was  pointed?  It  was  pointed  towards  the  negro 
And  you  saw  the  direction,  extending  back  and 
forth?  Nearly  west.  Was  it  nearly  to  the  south 
<')f  west?  Yes,  sii'.  It  came  over  tlie  SherilT's 
left  soulder?  Yes,  sir.  And  was  pointed  a  little 
to  the  south  of  west?  Yes,  sir.  Could  you  see 
the  hand  that  held  it?  No,  sir.  Let  me  see 
about  these  positions  when  the  negro  recovered 
from  his  fall  himself  and  Faireloth  and  V/emyss 
rose  with  their  faces  to  the  west?  Yes,  sir. 
Hardie  was  standing  behind  and  as  he  rose  up  put 
bis  right  hand  in  the  back  of  liis  cwllar  and  stood 
with  his  face  to  the  west?  Yes,  sir.  He  was  a 
little  further  to  the  left  than  the  negro  ?  Ke  was 
a  little  to  tiie  riu:lit  of  the  nei;ro.  You  have 
sworu  to  tlw  left  up  to  this  moment  from  first  to 
2ast?  I  thiuk  you  are  mistaken.  Did  you  make 
the  same  sort  of  mistake  about  catching  him 
■with  his  left  hand  instead  of  his  right?  lie  caught 
him  with  his  left  hatid.  The  negro  was  deiwn 
when  he  took  hold  of  him  ?  lie  took 
hold  of  him  just  as  he  was  rising?  He 
took  hold  with  his  right  haiid  in  the  collar? 
Yes.  sir.  Now,  sir,  how  was  it,  will  you  explain 
to  me,  that  you  could  sv.ear  iu  yourexamination- 
in-cliicf,  and  up  to  this  point,  that  he  was  on  the 
left  of  him  ?  1  say  he  was  on  the  right  and  rear 
of  the  pi'isoner.  Have  you  not  sworn  in  your  pre- 
A-ious  testimony  about  two  or  three  times,  that 
he  was  on  the  left  of  the  negro  ?  No,  sir.  You 
stick  to  it  now  that  he  had  his  hand  on  his  col- 
lar? He  had.  And  was  to  the  rigiit  ?  Yes,  sir. 
A  little  to  tlie  right  of  the  negi-o?  Yes,  sir.  And 
this  pistol  came  over  his  left  shoulder?  Yes,  sir. 
And  the  pistol  was  fired  behind  the  Sherilf  appa- 
rently ?  Yes,  sir.  It  was  behind  in  a  westerly 
direction  ?  Yes,  sir,  a  little  south  of  the  wes\. 
How  close  was  it  to  the  Sheriff's  face  ?  The 
muzzle  of  the  pistol  was  ritjht  oiijiosite  his  ear  I 
think.  Was  it  visible  in  front  of  him— could  he 
have  seen  it  ?  I  den't  think  he  could  have  seen 
it.  You  think  it  was  lired  by  some  one  close  be- 
hind him  ?  Yes,  sir.  You  saw  no  one  there? 
No,  sir,  none  that  I  recognized  at  all.  Almost 
as  soon  as  you  saw  this  pistol,  you  heard  the  re- 
port and  saw  the  fiasli  ?  Yes,  sir.  And  the  ne- 
gro went  down?  Yes,  sir.  Now,  bir,  when  -was 
it  that  j-ou  heard  this  exclamation  that  you  re- 
cognized as  the  voice  ol  Sam  Phillips?  Just  a 
moment  before  the  jiistol  fired.  Did  you  see  any- 
body there  that  you  recognized  then  except  the 
police?  No,  Bir.  Was  that  said  in  a  loud  clear 
voice?    Yes,  6ir.     Was  that  the  only  expression 


that  you  heard  at  that  time  ?  Yes,  sir.  You  heard 
Phillips  as  you  are  conlident,  as  you  have  no 
doubt  say,  "Jfyou  don't  give  him  up,  I  will 
shoot  him"?  Yes,  sir.  And  then  the  pistol  was 
lired  ?  Yes,  sir.  How  many  people  were  closer 
to  the  Sheriff  than  you  were  ?  A  good  many,  all 
the  ]ioliee  were  closer,  and  the  man  who  lired  f!io 
jiistol  was  closer.  1  a^k  you  if  you  evtr  stated 
that  circumstance  before  in  giving  your  testimo- 
ny to  the  Judge  Advocate  ami  myself?  I  did  not. 
I  ask  you  in  giving  in  your  testimony  to  us  you 
were  not  told  that  you  might  tell  just  as  little 
and  as  much  as  j-ou  pleased,  it  was  left  to  jour 
cwn  option  ?  Yes,  sir.  I  a^k  you  further  when 
you  gave  us  your  statement  it  you  didn't  profess 
to  have  stated  all  that  you  knew  with  regard  to 
this  transaet:on?  All  of  anv  importance.  But 
you  stated  nothing  in  regard  to  this  transaction? 
No,  sir,  you  asked  me  il  Phillips  didn't  do  it,  or 
it  1  didn't  think  he  did  it,  and  I  told  yon  yes. 
Now,  sir,  j-ou  have  made  this  statement  without 
mv  calling  it  out,  now,  sir,  as  you  have  given  a 
jiart  of  that  conversation,  perhaps  you  will  bene- 
fit the  Court  by  giving  the  whole  of  it?  I  told 
you  my  imprc^ssion  was  Phillips  did  it;  when  tlio 
pi^tol  fired  and  I  to.d  him  so  in  his  presence  at 
his  store,  and  that  he  said,  "you  are  mistaken," 
and  afterwards  I  heard  other  people  say  who  lired 
it,  and  I  said  I  miijht  have  been  mistaken  per- 
haps. Do  you  reraember  saying  anything  about 
Olipliant?  Yes,  sir.  Do  you  remembi  rsayingany- 
thing  about  Olipliant  hiiving  been  ])rcsent When 
you  were  si)eaking  to  Phillips  and  told  him  you 
thought  it  was  he?  Yes,  sii\  When  did  you 
first  tell  about  having  heard  Phillips'  voice  ?  To 
Mr.  i'uiler  day  betbre  yesterday  the  first  time. 
And  that  impression  hfls  been  upon  j'our  mind 
from  the  time  it  happened  until  now  that  you 
1  cird  Phillips'  voice  ('istinctly  say  "give  him  to 
me,  or  I  will  shoot  him"?  Yes,  sir.  To  whom 
was  the  remark  addressed  ?  I  could  not  tell  ex- 
cept to  the  police.  You  have  no  doubt  that  that 
was  Phillips'  voice  now?  No  doubt.  You  aro 
very  familiar  with  his  voice  ?  Yes,  sir.  You 
saw  him  frequently  ?  Yes,  sir.  And  you  thought 
it  was  his  voice  then?  Yes,  sir.  And  you  think 
so  now?  Yes,  sir.  And  immediately  aft-^r  that, 
you  heard  tiie  pistol  fired?  Yes,  sir.  Did  tho 
pistol  come  from  the  place  where  you  heard  the 
voice?  About  the  same  i>Iaee.  Well,  sir,  how 
long  was  it  alter  the  pistol  tired  before  you  saw 
Phillips?  I  suppose  some  live  or  six  seconds; 
it  was  .not  half  a  minute.  It  was  within  a  half  a 
minute?  Yes,  sir.  Did  you  remain  t  icre  sta- 
tionary after  the  pistol  tired?  I  rL-muined  there 
until  the  crowd  was  pushed  oil"  by  the  police  so 
that  I  could  seethebodj'.  And  during  the  time 
you  were  standing  there  it  was  tiiat  yon  saw 
Phillips?  Yes,  sir.  Where  was  he  standing  then? 
He  was  standing  some  three  four  feet  to  the  left 
and  rear  of  wliei-e  the  pistol  tired.  Do  youmcaa 
to  your  left  or  his  left?  Of  his  left  as  he  was 
facing  tctwards  me.  Tliat  was  the  first  sight  you 
had  of  him  after  the  flashing  of  the  pistol  and  tho 
falling  of  the  man?  Yes,  sir.  What  was  he  do- 
ing? He  had  the  pistol  in  his  right  hand  rubbing' 
it  against  his  pants.  Which  side  of  his  pants  ? 
The  right  side.  When  you  just  got  sigiit  of  him 
was  he  rubbing  it  ?  Yes,  sir.  How  many  times 
did  he  rub  it?  Half  a  dozen  times.  Back  aud 
forth  ?  Yes,  sir.  What  did  he  do  with  it  then  ? 
He  put  it  in  his  left  breast  pocket?  You  saw^ 
him  do  that  ?  Yes,  sir.  Had  he  an  overcoat  on? 
Yes,  sir.  You  could  see  the  pocket  then  ?  Yes, 
sir.  And  he  put  it  in  his  left  overcoat  pocket? 
Yes,  sir.  Now,  sir,  I  ask  you  just  after  the  firing 
of  that  pistol  if  he  didn't  elevate  it  and  look  at 
it  ?  Not  that  I  saw.  Didn't  you  hear  him  say, 
after  the  pistol  fired   "the  negro  is  dead  but  I 
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didu't  kill  him?"  No,  sir,  I  beard  a  {ji'eat  many 
cry  out  "  he  is  killed,"  "  he  is  killed."  Were 
you  near  euou-rli  to  have  lieard  Phillips  if  he  liad 
Bpoken  in  an  ordinary  tone  ol' voice.'  Not  witli 
the  wrai);rlit>!i'  that  was  [cointc  on  at  lliat  time. 
Was  there  a  crowd  wrani^ltiij^  there  '/  There  was 
R  great  many  ci-yiuy;  out  lie  was  killed.  Was 
tiiat  a  tjeneral  cry  V  "  Yes,  sir.  Now,  you  say  it 
was  after  the  firiii;;  of  the  pistol  before  you  saw 
8arn.  Philliiis?  Yes,  sir.  Do  jou  say  you  could 
not  have  heard  Phillips  in  his  ordinary  tone  of 
voice '!  No,  sir.  IJut  the  lirst  time  you  saw  him 
lie  was  four  or  five  feet  to  the  left,  and  rear  ol 
Beebec,  and  rubbing  his  pistol  airainst  his  pants  ? 
Yes,  sir.  IJid  you  si^e  what  become  of  him  after- 
■wurds?  No,  sir,  I  did  not  remain  there  lontr,  I 
saw  the  prisoner  and  then  turned  and  went  oil  to 
my  store.  Could  you  form  a  conception  of  where 
t.ie  man  stood  who  lired  that  pistol  Irom  what 
you  saw  of  the  pistol  'i  I  suppose  he  was  between 
three  and  live  leet  off  from  the  pavement,  sir. 
Directly  iu  the  rear  of  Beebee  and  the  sheriflV 
I  think  he  was  a  little  \o  ti.e  left  of  Bechee;  the 
pistol  was  as  it  struck  liim  in  the  left  side  of  the 
head.  1  want  you  to  f(jrm  the  o|nuion  from  what 
you  saw  of  the  pistol  ?  From  what  I  saw  of  the 
itistol  it  would  bearalittle  tathek'ftol  the  ne^ri'O. 
*Vas  that  tiistol  ranired  towards  the  south  west  V 
Y  s,  sir.  Dt)you  know  the  points  of  the  comp  s^  'i 
Yes,  sir,  not  vei'y  well,  I  know  tolerably  well,  I 
know  north,  soutli,  east  and  west.  What  color 
was  that  over  coat  that  Phillips  had  on  V  A  black 
one.  Did  you  notice  any  tbintc  peculiar  in  its 
make  or  construction  so  that  jou  could  rectJir- 
liize  itrtf!;ain  if  it  was  produced.  I  never  noticed 
any  thing  more  than  that  it  was  a  black  iiap|)ed 
over  coat,  coarse  napped.  Now%  sir,  standing 
where  Beebee  was,  what  point  do  you  think  is 
Bouth  west  from  there?  Up  Ilaystreet  would  be 
west.  South  west  would  be  a  little  to  the  lelt  of 
Hay  street  ?  Yes,  sir,  Irom  where  they  were  stand- 
ing I  suppose  it  would  fall  about  the  point  be- 
tween Iliusdale's  and  Thomjison's.  And  the 
man  who  held  that  pistol  was  to  the  left  cf  Bee- 
bee ?  Yes,  sir.  Aud  the  sherili  was  to  the 
right  of  Beebec,  holding  him  ?  Yes,  sir, 
a  little  to  bis  right  and  rear.  And  the  pistol 
was  tired  over  the  !Sneri3"s  shoulder?  Yes, 
sir.  It  was  hidden  by  l.is  head  so  that  you  could 
not  see  the  whole  of  it  ?  1  could  not  see  the 
man's  hand  for  the  hair  and  neck  of  the  Sheriff. 
I  ask  you  just  after  that  pistol  was  lired,  if  you 
did  not  hear  persons  cry  out  in  that  crowd, 
"Capt.  Tolar  killed  him?"  Not  at  that  time. 
Didn't  you  hear  several  persons  say  Capt.  Tolar 
shot  him  y  No,  sir.  Didii't  you  hear  any  one 
say  Phillips  shot  him?  I  didn't  hear  any  one 
say  wno  shot  hiin.  Didn't  the  jieople  ask  who 
shot  Inra  alter  tlie  firing  .■'  1  didn't  hear  any  one 
ask  while  1  was  there.  The  only  ones  30U  heard 
were  "ne  is  shot,  he  is  shot  y"  Yes,  sir.  No, 
sir.  Did  you  hear  any  "ne  say  hurrah  lor  Capt. 
Tolar  ?  1  did  not.  Did  you  hear  any  expression 
from  any  quarter  alter  the  shooting,  indicating 
who  had  fired  tiie  pi.'^lol?  1  did  not.  Have  you 
any  enmity  towards  Samuel  A.  Phillips  V  I  have 
not  ii  bit,  me  and  him  are  intimate  friends.  Have 
you  any  especially  kind  feelings  towards  Capt. 
T<dar?  I  have  not.  Do  you  "know  where  the 
pistol  is  Captain  Tolar  had  on  his  i^erson  the  day 
tus  shooting  took  place?  I  do  not.  Do  you 
swear  you  do  not?  I  swear  I  do  not.  Have  you 
beard  him  say  where  it  is?  No,  sir.  Have  you 
been  in  the  jail  with  him?  Yes,  sir.  Had  ac- 
cess to  him  lor  several  weeks?  Yes,  sir.  You 
bave  never  heard  him  say  where  that  pistol  is 
that  he  had  on  that  day  ?  No,  sir.  You  say  you 
saw  that  pistol  just  enough  to  pronounce  the 
port  of  pistol  it  was,  from  the  muzzle  down  to 


the  hammer?  Yes,  sir.  And  your  impression 
is  that  it  was  the  largest  ( izeof  revolving  jiistol  ? 
Y^cs,  sir.  Y'cm  don't  know  whether  it  was  a  Colt 
or  HemingtfjM  :"  I  could  not  say.  Was  that  a 
Colt  or  Kemington  you  saw  in  Phillips'  hand  af- 
terward? 1  don't  know  the  difference  between 
them.  Do  you  know  any  other  persons  at  the 
market  house  that  day  who  had  weapons?  1  do 
not.  So  the  only  pi.^tol  you  saw  was  the  one  in 
the  hand  of  Sam  Phillips  ?  That  and  the  one  that 
was  fired,  if  they  are  different  ones.  And  Joii- 
atlian  Hollingsworth,  you  didn't  see  him  there 
that  day?  No,  sir,  I  never  saw  him  at  the  mar- 
ket house  once  that  day. 

Re-direct  e.\amiuatiou  by  the  Counsel  for  the 
accused. 

How  long  lias  it  been  since  you  were  examined 
about  this  matter  by  Mr.  Haywood  and  the  Judge 
Advocate  the  tirft  time?  I  don't  recollect, it  was 
about  four  days  alter  I  arrived  here.  Up  to  that 
time  had  you  had  access  to  Captain  Tolar  in  jail  ? 
Not  a  bit  sir,  not  up  to  that  time,  I  was  put  in 
prison  wiih  him  vvheii  I  first  came  to  IJaleigh. 
Up  to  that  lime  had  you  talked  tliis  matter  over 
with  Captain  Tolar'/  Not  a  bit  sir.  How  long 
was  it  belore  you  were  examined  the  second  time 
by  .Mr.  Haywood  and  the  Judge  AdvociUc?  1 
don't  recollect  how  long  it  was.  \j\>  to  the  time 
you  were  examined  the  second  time  by  them  had 
you  had  any  convereation  with  Captain  Tolar 
abo'it  it?  I  never  had  any  conversation  with  him 
about  it  not  more  than  I  heard  him  sptak  ■  1  sen- 
ding for  his  jjistol.  Nevermind  about  that  you 
had  no  conversation  about  the  subject  matter  of 
your  testimony  with  Captain  Tolar?  I  didn't 
know  that  I  would  be  called  011  to  give  in  any 
testimony.  When  did  you  have  any  rca.^on  toe-v- 
pect  that  you  would  be  called  to  the  stand  as  a 
witness  in  this  case?  Wlien  you  told  me  of  it. 
Day  belore  yesterday?  Y'es,  sir.  In  the  conver- 
sation that  you  had  with  me  about  it  did  I  ask 
any  questions,  or  did  I  tell  you  to  go  on  and  tell 
your  own  story  ?  You  ju.-t  told  me  to  go  on  and 
tell  you  what  I  kutw  about  it.  Mr.  Sykes  you 
say  you  think  you  didu't  hear  of  this  outrage 
which  it  was  said  Archy  Beebee  attempted  to  per- 
petrate upon  the  young  lady  until  the  day  ol  tha 
killirjg?  1  never  heard  of  it  until  the  day  he  was 
killed.  Do  you  remember  what  day  of  The  week 
it  was  he  was  killed?  I  do  not.  You  don't  re- 
member whethei  it  was  Monday?  It  was  on 
Monday,  it  was  on  Sunday,  I  understood  he  com- 
mitted the  depredation,  f  heard  on  Monday — it 
was  dene  on  Sunday  eveniug  just  before  dark. 
And  you  don't  remember  who  it  was  that  told 
you  about  it  first?  I  think  Jonathan  Hollings- 
worth was  the  lirst  lliat  mentioned  it  to  me.  And 
alter  that  you  think"  Sam  Phillips  mentioned  it  to 
you?  Y'es,  sir.  Did  1  understand  you  to  say  in 
reidy  to  tlie  question  asked  you  f)y  Mr.  Haywood 
that  in  the  ditl'erent  interviews  you  have  had  with 
Mr.  Haywooi!  and  the  Judge  Advocate,  that  you 
always  gave  to  them  as  your  decided  impression 
from  what  you  saw,  that  Phillips  was  the  man  who 
did  the  shooting y  Ye.>,  sir,  at  the  lime  it  was 
done.  That  was  your  impression  at  the  time  it 
was  done".'  Yes,  sir.  Have  you  ever  swerved  or 
varied  from  that  at  all?  No,  sir.  That  after- 
wards, as  you  told  them,  y(m  heard  a  good  many 
persons  say  it  was  Captain  Tolar  did  it,  and  for  a 
time  you  thought  you  might  have  been  mistaken  ? 
Y'es,  sir.  I  don't  care  about  the  conversation  at 
all  but  you  spoke  just  now  iu  your  cross  exami- 
nation about  having  had  some  conversation  with 
Sam  Phillips  after  the  Ihing  occurred  in  which 
you  charged  upon  him  that  it  was  your  impres- 
sion that  he  did  it?  Yes,  sir.  When  was  that? 
It  was  some  hour  or  an  hour  and  a  ball  after  the 
negro  was  shot.    Where   was  it  ?    It  was  at  bia 
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Ptore  door.  Who  was  present  there  besides 
Tour.^elf  aud  Phillips  at  the  time  you  told  him  ? 
David  Olipbant.  And  you  there  told  him  an 
Jioiir  or  «a  hour  and  a  half  alter  t lie  shootimi, 
tlial  it  was  your  impression  and  belief  that  he  was 
tiio  man  who  did  it?    Yes,  sir. 

The  Counsel  for  tlie  prosecution  : 

I  sliull  have  to  return  to  tliat  clause  unless  I  do 
it  now. 

Counsel  for  the  defence: 

You  can  do  it  now. 

Counsel  for  the  prosecution: 

Do  I  understand  you  to  say,  that  you  declared 
to  Pliillips  tliat  it  was  then  at  that  time  your  im- 
pression and  opinion  that  he  did  the  shootinji  i* 
I  told  liim  I  thoug.it  it  at  the  time  tfie  shooting 
was  done  that  it  was  him  done  it.  Did  j'ou  say 
Mr.  Phillips  I  thought  when  the  shooting- took 
place  it  was  you  that  did  it  V  Yes,  sir.  Did  you 
express  to  him  that  you  tiiought  so  slill '?  Yes, 
sir,  it  was  my  impression  that  it  was  you  was  the 
word  I  siK>ke.  You  told  hiu)  it  was  your  impres- 
eion  when  ic  happened  as  thus  :  "It  was  my  im- 
pression Mr.  Phillips  when  this  thing  happened 
that  you  did  it,"  or  did  you  say  you  thuught  so 
now  'i  1  said  I  thought  so  then  but  I  may  be  mis- 
taken, ss»ys  he  ;  you  are  mistaken  and  theu — 

The  Counsel  for  the  accused  said  he  did  not 
want  to  hear  the  conversation. 

Counsel  for  the  prosecution  said  he  wanted  the 
whole  conversation. 

Counsel  for  the  accused  objected  to  that  por 
tion  of  the  conversatioi.  which  was  had  by  Oli- 
phant;  I  didn't  call  for  the  conversation  atall,  I 
just  told  the  witness  I  did  not  wish  the  conversa- 
tion at  all,  it  was  first  brought  out  by  the  Counsel 
for  the  prosecution;  still  we  have  no  decided  ob- 
jection to  all  that  Phillips  said  on  that  occasion 
exeiusively,  although  it  is  not  strictly  admissa- 
ble. 

Counsel  for  the  prosecution  : 

I  wont  insist  upon  pressing  it. 

What  further  did  Phillips  say  ?  That  was  all 
the  conversation  we  had  about  it.  You  told  Mr. 
Pijillips  it  was  your  impression  and  you  swear  it 
now,  that  it  was  your  impression  that  he  did  it, 
at  the  time  the  shooting  took  place  and  I  think 
BO  now  y  Yes,  sir.  And  tiiat  was  all  you  said 
except  that  you  thought  you  might  be  mistaken  V 
Yes,  sir.  VV^hat  was  the  ground  upon  which  you 
might  have  been  mistaken  as  to  who  the  man  was 
that  tired  the  pistol '!  Tliat  I  saw  no  man  tire  the 
pistol  at  all,  I  could  not  tell  who  did  it.  That 
was  the  very  night  after  it  happened  '!  Yes,  sir. 
And  you  saj' David  Oliphant  was  present  then? 
Yes,  sir.  You  have  a  distinct  recollection  of  that? 
Yes,  sir.  Did  David  Oliphantgo  there  with  yuu? 
Yes,  sir,  he  went  there  with  me  from  near  aiy 
Btore  door. 

Ke-direct  examination  resumed  by  tlie  Counsel 
for  the  accused : 

Mr.  Sykes,  you  sny  you  have  no  ill  feeling,  no 
ill  will  towards  Samiuel  Phillips?  Not  a  l)it  sir. 
That  your  store  door  is  not  far  from  Phillips? 
No,  sir.  Kow  far  from  it  ?  The  width  of  the 
Street?  You  are  on  the  south  side,  and  he  on 
the  north  side  of  Person  street?  Yes,  sir.  You 
Bay  you  are  in  tlie  liabit  of  trading  with  him? 
Yes,  sir.  Both  in  the  giocery  line;  Phillips  a 
little  more  largely  than  yourself?  Yes,  sir. 
How  long  have  you  known  Mr.  Phillips.  1  have 
known  him  personally  some  eight  years.  How 
long  have  you  known  Captain  Tolar?  I  have 
known  him  nearly  all  my  life  sir.  Have  you 
ever  had  any  particular  dealing  with  Captain 
Tolar?  No,  sir,  nothing,  except  I  used  to  buy 
a  piece  of  meat  under  the  market  house  from 
him.  I  understand  yon  to  eaj'  your  relations 
with  Capt.  Tolar  are  not  of  an  intimate  character 


by  any  means,  that  you  only  know  him  as  a  pass- 
ing acquaintance?  I  only  know  him  as  an  ac- 
quaintance, we  were  raised  near  each  other.  Mr. 
yykes,  I  wish  yiui  would,  if  you  please,  if  you 
can,  do  it  with  your  one  hand,  just  stand  ontho 
stage  and  give  to  tlic  Court,  as  near  as  you  can 
the~manner  of  the  yjerson  who  held  that  pistol 
and  the  manner  in  which  the  pistol  was  pointed 
at  the  time  you  saw  it  ? 

(Down  by  his  right  leg,  rubbing  the  cylinder 
against  his  pants,  opened  liis  coat  la  the  leftside 
and  dropped  it  into  his  pocket.) 

What  did  he  do  with  his  hand?  He  dropped 
it  back.  (Witness  rei)resents  the  position  of 
Beebee  and  the  Sheriff  and  the  man  who  fired  the 
pistol,  Beebee  to  the  front  of  the  Sheriff  and 
about  a  loot  to  his  left,  the  Sheriff  grasping  him 
in  the  bsirk  of  the  coat  collar  with  his  light  baud, 
the  pistol  pointing  in  the  direction  of  Beebee's 
head,  and  within  a  few  inches  of  the  Sheriffs 
lelt  ear.)  As  to  Tom  Powers,  you  say  as  to  that 
day  you  bar  ly  knew  hira  oni}-  when  you  saw 
him?  I  knew  him  only  when  I  saw  him. 
I       QuesLioiied  by  the  Commission: 

When  you  saw  that  pistol  presented  to  Beebee, 
did  you  try  to  see  who  had  that  pistol?  No,  sir, 
it  fired  so  quickly  I  could  not  see.  After  that 
pistol  fired  did  you  make  any  effort  to  see  who 
fired  it?  No,  sir.  You  liad  no  curiosity  to  know 
who  tired  it?  No,  sir,  I  did  not.  You  stated 
that  you  were  with  David  OIi])hant  at  the  store 
of  Mr.  Piiillips,  aud  you  told  ?.Ir.  Phillips  that  it 
was  your  impression  that  he  had  tired  that  pistol  ? 
Yes,  sir.  What  did  David  Oliphant  say  ?  Ho 
said  the  same  as  Piiillips  did,  he  said  I  was  mista- 
ken. What  else  did  he  say?  He  said  it  waa 
Capt.  Tolar  did  it.  He  said  he  saw  Capt.  Tolar 
lire  the  pistol  ?  Yes,  sir.  Was  that  what  he 
said  ?     Yes,  sir. 

The  Judge  Advocate  announced  that  there  was 
no  witness'  in  the  city  to  be  examined  to-day, 
whereupon 

On  motion  the  Commission  adjourned  to  meet 
i  on  Thursday,  Sept.  6th,   at  11  o'clock,  A.  M. 

PwVLEiGH,  N.  C,  Sept.  6th,  1867,10  A.  M. 

The  Commission  met  pursuant  to  adjourn- 
ment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  ail   the  accused  and   their  Counsel. 

The  reading  of  the  testimonj'  taken  yesterday 
was  waived,  there  being  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

IsHAii  Blakh:,  a  witness  for  the  defence,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

Examined  by  the  Counsel  for  the  accused. 

What  is  your  name?  Isham  Blake.  Where 
do  you  reside  ?  In  the  town  of  Fayetteville.  Fay- 
etteville,  N.  C?  Yes,  sir.  How  long  have  you 
been  residing  in  the  town  of  Payettcville?  Sixty- 
three  years,  sir.  Were  you  in  the  town  of  Fay- 
etteville on  the  day  Arehy  Beebee  was  killed? 
Yes,  sir,  and  the  day  alter  also.  ^Vere  you  at  the 
market  house  on  the  day  he  was  killed?  1  was, 
sir.  At  what  time  did  you  reach  the  market 
house  ?  It  was  a  short  time  after  dinner,  I  don't 
recollect  the  precise  time,  I  eat  dinner  generally 
at  one  o'clock.  Were  you  there  after  Arehy  Bee- 
bee was  killed?  I  was,  sir.  What  do  you  know 
about  the  killing  of  Arehy  Beebee?  Nothing  in 
the.  world.  Where  were  you  at  the  time  the  kill- 
ing occurred?  I  was  under  the  market  house,  I 
saw  there  was  likely  to  be  a  disturbance  there, 
and  I  turned  my  back  and  went  towards  the  mid- 
dle of  the  marliet  bouse.  Which  way  were  you 
fronting  at  the  time  he  was  killed  ? "   That  Ir  a 
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question  I  dou't  think  I  could  answer;  the  fact 
irf  I  was  excited  a  g;ood  deal,  and  I  turned  as  I 
saw  there  was  going  to  be  a  disturbance.  You 
were  there  after  the  killing?  Yes,  sir.  Did  you 
go  to  the  body  of  Bcebeo  after  his  death  ?  I  did, 
sir.  In  what  capacity,  if  any,  did  you  go?  I  went 
thereto  sec  the  body  in  the  first  instance;  he 
just  gasped  his  last  breath  when  I  got  up  there, 
and  the  SheriU  reuiirkcd  to  me,  "  lilr.  Blake,  you 
must  act  as  coroner  to-day,"  and  called  upon 
two  or  three  magistrates  there  and  took  me  up 
stairs  and  qualified  me.  Dia  you  act  as  coroner? 
Yes,  sir.  Did  you  summon  a  jury  ?  I  did,  sir. 
Did  that  jury  find  a  verdict?  It  did,  sir.  I  don't 
ask  you  what  that  verdict  was ;  on  what  day  did 
the  Jury  find  a  verdict,  the  day  of  the  killing  or 
the  day  subsequent?  It  was  the  second  day,  I 
think,  sir,  the  verdict  was  signed  in  the  evening, 
I  think;  it  was  the  second,  jtrobably  it  may  have 
been  the  third;  I  know  we  were  two  or  three 
days  engaged.  Was  there  any  dissent  to  the  ver- 
dict? None  that  I  heard,  sir,  every  member,  as 
soon  as  the  verdict  was  agreed  upon— it  was  late 
in  the  afternoon,  and  there  was  some  gentlemen 
from  the  country,  Mr.  Hendricks  and  one  or  two 
others  that  were  very  anxious  to  go  home,  and  I 
agreed  to  wait  upon  them  the  next  day.  Those 
that  were  in  town  signed  the  verdict  that  after- 
noon ?  All  that  1  could  sec,  sir.  And  there  was 
HO  dissent?  Not  a  dissenting  voice  that  I  heard 
of.  Were  you  applied  to  by  any  member  of  the 
jury  for  instructions  as  to  their  duty  ? 
Counsel  for  the  prosecution : 
I  object  to  that,  sir. 
Counsel  for  the  accused  : 
State  your  objections. 
Counsel  for  the  prosecution  : 
I  can't  see  any  relevancy  at  all. 
Counsel  for  the  accused  : 
It  would  be  as  well  to  bring  the  question  up ; 
I  supposed  of  course  it  would  be  objected  to. 

The  Court  must  see  that  this  witness  Isham 
Blake,  the  coroner  on  that  occasion,  had  been 
summoned  here  mainly  for  the  purpose  of  proving 
that  Samuel  A.  Phillips,  a  member  of  the  jury  on 
that  occasion,  did  not,  as  he  has  sworn,  apply  to 
Mr.  Blake  for  instructions  with  regard  to  his 
duty  on  that  point.  I  know  that  it  will  be  replied 
by  the  Counsel  for  the  prosecution,  as  upon  the 
proposed  examination  of  Thomas  A.  Hendricks, 
that  this  testimony  is  not  admissible,  and  it  is  not 
admissible  because  it  is  not  regarded  to  be  a  col- 
lateral fact,  and  that  with  regard  to  th3  evidence 
the  defence  is  bound  by  the  answer  of  Samuel  A. 
Phillips.  I  know  the  former  ruling  of  the  Court, 
and  I  desire  to  put  the  matter  fairly  before  the 
Court  in  order  that  they  may  consider  it  again, 
and  that  upon  fuller  argument,  and  fuller  and 
more  mature  deliberation  than  they  had  before, 
that  they  may  either  confirm  their  former  decision 
or  that  they  may  recede  from  it. 

I  know  the  nature  of  this  Court  too  well,  I 
think,  and  my  experience  with  regard  to  this 
Court  for  the  last  six  or  seven  weeks  has  satisfied 
mc  too  fully  and  too  thoroughly  of  their  inten- 
tion to  do  what  is  right,  and  alone  what  is  right, 
that  I  trust  I  shall  not  be  considered  as  pressing 
the  matter  beyond  due  bounds,  because  1  ask  the 
Court  to  reconsider  one  of  its  decisions. 

1  desire  to  state  here  distinctly  before  the  Court 
that  the  object  and  the  only  object  of  this  ques- 
tion and  the  answer  thereto,  is  to  discredit  the 
witness  Samual  A.  Phillips. 

It  is  not  to  effect  the  matter  at  issue  at  all  but 
to  show  to  the  Court  that  the  witness,  Samual  A. 
Phillips,  has  sworn  here  deliberately  to  a  fact 
which  is  not  a  fact,  and  which  he  knew  to  be  not 
a  fact,  at  the  time  he  swore  to  it.  Now  I  am  well 
aware  that  it  has  been  decided  that  the  rule  Fal- 
suin  in  unofahum  in  omnW'is  bus  iio  application 


in  criminal  cases.  I  am  also  aware  of  the  fact  that 
while,  when  a  Court  be  satisfied  that  a  witness 
has  even  sworn  falsely  and  criminally  in  one  fact, 
they  are  not  at  liberty  to  reject  his  testimony  in 
another.  That  is  a  principle  of  law,  and  it  is  a 
principle  which  has  its  basis  in  human  nutuie, 
that  a  witness  who  has  sworn  falsely  in  one  re- 
spect about  a  matter  of  which  he  must  be  cogni- 
zant, about  a  matter  concerning  which  he  could 
not  have  been  mistaken,  tliat  ii  he  swears  falsely 
thereto  it  ought  to  effect,  and  it  does  effect  a  wit- 
ness's credibility,  ^nd  it  is  for  that  purpose,  not 
touching  the  competency — not  going  to  any  oth- 
er extent — not  touching  the  matter  at  issue  di- 
rectly— but  it  is  for  the  purpose  of  effecting 
the  credibility  of  the  witness,  Phillips,  that  this 
testimonj'  is  introduced. 

The  Court  will  remember  the  testimony  of  that 
witness. 

The  Court  remembers  that  he  came  upon  the 
stand,  and  at  his  own  instance,  and  at  the  sug- 
gestion of  the  counsel  for  the  prosecution,  drawn 
out  of  him  from  that  side  and  not  from  ours,  that 
he  gave  as  a  reason  for  finding  that  verdict  that 
the  deceased  came  to  his  death  by  the  hands  of 
an  unknown  person,  that  he  thought  himself, 
that  he  was  bound  by  that  evidence  which  reach- 
ed his  hearing  from  the  lips  of  witnesses  and  that 
being  uncertain  upon  that  point,  he  appealed  to 
the  coroner  and  that  the  coroner  confirmed  him 
in  that.  The  Court  will  remember  that  he  said 
that  he  appealed  to  Blake  the  coroner  to  know 
whether  he  could  act  upon  any  other  testimony 
than  that  of  the  testimony,  which  was  delivered 
from  the  witnesses  from  the  stand;  and  that 
Blake  told  him  he  was  bound  to  take  the  testi- 
mony of  the  witnesses  tliat  fell  from  their  lips, 
and  he  could  not  act  upon  any  other  matter. 
Now  suppose  it  shall  appear  from  the  testimony 
of  Blake,  that  Phillips  made  no  such  application 
to  him  at  all ;  that  he  has  a  distinct  recollection  of 
what  occurred  there,  and  that  Phillips  never  ap- 
proached him  upon  this  subject ;  suppose  it  shall 
appear  that  he  never  told  Phillips  any  such  thing ; 
in  what  attidude  does  it  place  the  witness  Phil- 
lips before  the  Court.  It  places  him  necessarily  in 
the  attitude  of  a  man  Miio  has  sworn  falsely  and 
who  has  manufactured  reasons  for  his  falsehood 
and  nothing  else.  Why,  sir,  all  Courts  of  justice. 
Military  Commissions  as  well  as  the  Courts  of 
the  law  set  for  the  investigation  of  truth,  and 
every  thing  which  tends  to  throw  light  upon 
doubtful  testimony ;  at  any  rate  it  is  proper  for 
the  Court  to  receive  and  it  is  improper  for  the 
Court  to  reject. 

Now  this  doctrine  about  matters  collateral  to 
the  issue,  and  matters  tending  directly  to  cir- 
cumstances ,  s  a  nice  point.  The  line  as  was  ad- 
mitted by  the  Counsel,  is  finely  drawn  and  it  is  a 
difficult  matter  to  say  where  the  shunshine  fades 
into  the  shadow,  where  the  one  is  and  the  other 
is.  The  bounderies  arc  not  well  defined,  but  1 
put  it  to  this  Court,  upon  their  heads,  upon  their 
consciences  and  upon  their  common  sense,  is  this 
not  pertinent  to  the  issue? 

Isn't  it  pertinent  to  show  the  character  of  Samual 
A.  Phillips  and  directly  upon  that  question  of 
character,  isn't  it  admissible  to  show  that  he  has 
sworn  here  in  a  matter  which  has  assigned  as  a 
reason  for  certain  actions  of  his  which  was  false 
and  he  must  have  known  to  be  false  ? 

This  is  all  we  have  to  say  about  the  matter,  sir. 
We  olier  testimony  for  the  only  purpose  in  the 
M-orld  of  discrediting  Samuel  A.  Phillips;  we  of- 
fer it  for  the  purpose  of  atlectiug  his  credit  before 
the  Court. 
Counsel  for  the  prosecution  : 
I  don't  think  it  necessary,  if  the  Court  please, 
to  reply  in  this  matter.  I  submit  it  to  the  Court 
under  the  former  argument  upon  the  same  point, 
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onlj'  suggesting  this :  that  showld  the  Court  re- 
verse its'fonner  opinion  and  decide  the  matter 
differently,  now,  there  necessarily  will  be  an 
c-rror  in  the  record,   one  way  or  another. 

The  Court  was  cleared  for  deliberation,  and 
after  some  time  so  spent,  the  door?  were  reopen- 
ed and  the  Judge  Advocate  announced  that  the 
Commission  sustained  the  objection  of  the  prose- 
cution, to  the  witnesses  answering  the  questions 
propounded  by  the  defence. 

(Counsel  for  the  defence: 

For  purposes  of  record  of  cause  upon  the  same 
line,  expecting  some  objections  to  be  made,  I 
will  ask  the  witness  another  question  :  Mr. 
Blake,  did  Samuel  A.  Phillips,  a  member  of  the 
coroner's  jury,  ask  you  on  that  day  if  all  the  ju- 
ry was  bound  to  And  upon  the  testimony  which 
was  given  in  by  the  witnesses  upon  the  stand,  or 
if  they  were  allowed  to  find  upon  what  they 
knew  of  the  matter  themselves. 

Counsel  for  the  prosecution  .• 

We  oljjeet  to  that  for  the  same  reason. 

The  Court  was  cleared  for  deliberation,  and  af- 
ter some  time  so  spent,  the  doors  were  reopened 
uud  tlie  Judge  Advocate  announced  that  the  Com- 
mission sustained  the  objection  of  the  prosecu- 
tion, for  the  reasons  set  forth. 

Direct  examination  continued: 

Mr.  Blake  are  you  acquainted  with  the  gener- 
al character  for  truth,  of  James  W.  Brown  ?  I 
have  known  him  some  time.  Are  you  acquaint- 
ed with  his  general  character  for  truth?  1  be- 
lieve he  is  a  nian  of  good  character.  Are  you  ac- 
quainted with  the  character  of  James  W.  Brown, 
answer  the  question,  yes  or  no.  Well,  I  believe 
it  is  generally  good.  Mr.  Blake,  I  mean  by  geu- 
cral  character  lor  truth,  what  is  said  by  those 
who  know  him,  and  those  who  live  around  him  V 
His  character  is  said  to  be  good,  sir.  When  the 
question  I  ask  you,  is,  are  you  acquainted,  yes 
or  no,  with  the  general  character  of  James  W. 
Brown,  for  truth  ?  Personally,  I  can't  say,  I  have 
never  had  intercourse  with  the  man,  only  what  I 
liave  heard.  I  don't  want  you  to  speak  of  your 
own  knowledge  of  the  man's  character,  I  want 
you  to  answer  the  question,  whether  you  are  ae- 
<piainted  or  whetner  you  are  not  acquainted 
with  his  general  reputation  iu  the  community  for 
truth  ''.  That  is  what  others  say  of  him,  I  think 
I  can  answer  the  question  and  say,  I  am.  What 
is  that  character?  It  is  good  for'truth.  That  is 
what  I  asked  for;  are  you  acquainted  witli  the 
general  character  for  tnitli  of  Israel  C.  Bond?  I 
think  I  am,  sir.  What  is  that  character?  Good, 
sir.  Arc  you  acquainted  with  the  general  char- 
acter for  truth,  of  Henry  E.  Sykcs  ?  I  am  not,  sir. 

Cross  examination  by  the  Counsel  for  the  pros- 
ecution : 

Mr.  Blake  you  went  to  tlie  market  house  the 
day  tlint  Archy  Beebee  was  killed  just  after  your 
dinner?  I  did  sir.  You  went  underneath  the 
market  house?  Yes,  sir.  Which  end  did  you 
enter  at  ?  The  western  arch  ?  Did  you  take  a 
seat  or  were  you  moving  about  ?  Just  walking 
about.  'Were  you  inside  of  the  market  house 
when  Archy  Beebee  was  carried  up  stairs?  No, 
Did  you  go  there  after  he  was  carried  up  ?  Yes, 
vir.  Were  you  in  the  market  house  when  Miss 
Massey  and  Mrs.  Massey  came  down  stairs  ?  I 
think  "I  was,  I  think  they  came  down  just  about 
the  time  I  got  there,  I  "saw  some  ladies  go  off, 
but  I  didn't  put  myself  to  any  trouble  to  find  out 
anything  about  it,  I  had  heard  they  were  going  to 
lie  there,  and  I  thought  it  was  them.  How  long 
were  you  there  altogether,  fifteen  or  twenty  min- 
utes i)revious  to  the  homicide?  Well  I  presume 
sir,  it  was  ]>robably  between  twenty  or  thirty 
minutes.  Did  you" see  any  body  iu^hat  crowd 
during  these  fifteen  or  twenty  minutes  Hint  vou 
recognizi'd  ■/    Mr.  L<'gu-eit.  Mr.  Nixon,  Monk'Ju 


lia,  I  don't  think  I  recollect  any  person  else. 
Did  you  see  Ralph  Lutterloh  ?  I  saw  him  after. 
Did  you  see  him  before  Archy  came  down  ?  No, 
sir.  Did  you  see  E.  P.  Powers  there?  Yes,  sir. 
Did  yon  see  Sam  Hall  any  where  about  there  ? 
No,  sir.  Do  you  knosv  Ilenry  Sykes,  the  one 
armed  man  ?  "l  know  him.  Did  you  see  him 
there?  I  did  not,  sirtomy  recollection.  Did  yoa 
see  Sam  Phillips  there?  I  can't  say  that  I  did, 
sir.  Can  you  tell  me  where  Tolar  was  and  what 
he  was  doing  when  you  saw  him  ?  He  was  stand- 
ing about  the  eastern  arch  conversing  with  Mr. 
Leggett  when  I  walked  up.  Any  one  else  ?  I 
think  Mr.  Powers  was  standing  on  the  opposite 
side.  Were  they  right  at  the  arch  or  further  un- 
der the  market  house  ?  They  were  further  in  the 
market  than  under  the  market  near  Becky  Ben's 
bench.  I  ask  the  question  if  the  prisoner  was  up 
stairs  all  this  time  ?  Yes,  sir,  I  started  to  go  up 
but  was  prevented  I  then  immediately  came 
down  and  walked  back  in  the  market  house.  Do 
you  know  about  what  part  of  the  market  house 
you  were  when  this  disturbance  first  began  that 
caused  your  anxiety  ?  Well  sir  I  was  in  the  east- 
ern part  of  it,  not  far  from  the  arch.  Did  you  see 
the  prisoner  Beebee  at  all  ?  I  saw  him  when  he 
was  brought  down  by  Mr.  Hardie  sir.  Did  you 
see  who  was  with  him?  Mr.  Hardie  I  think  was 
with  him  and  Mr.  Wemyss  and  Mr.  Faircloth,  I 
recollect  those  gentlemen.  Did  you  see  Brown 
there?  I  think  he  was  too.  Did  you  see  Israel 
Bond  there  with  him  ?  Yes,  sir,  I  think  he  came 
down  either  immediately  before  or  after  the  pris- 
oner. Do  you  remember  when  Sheriff  Hardie 
came  down?  I  think  he  came  dt)wn  in  front  as 
well  as  I  recollect.  Do  you  remember  IJie 
relative  positions  of  those  different  men  about 
the  prisoner  while  they  were  coming  down 
the  steps.  I  think  Mr.  Wemyss  had  him  by  a 
string  around  one  of  his  thumbs.  Do  you  re- 
member on  which  side  he  was  ?  No,  sir.  What 
was  the  first  appearance  of  violence  that  you  eaw, 
sir  ?  Ths  first  appearance  of  violence  that  I  saw, 
sir,  was  a  pushing  of  the  crov.d.  Where  was 
Archy  at  that  time?  The  Sheriff  stopped  him 
just  about  the  time  he  got  down  to  the  foot  of 
the  steps.  That  was  the  first  time  you  saw  any 
appearance  of  violence,  there  was  nothing  on  the 
step  ?  No,  sir.  Was  there  a  rush  towards  him 
by  the  crowd  when  he  got  to  the  foot  of  the  steps? 
1  saw  some  men  pushing  forward.  Rapidly? 
No,  sir.  Was  that  what  caused  your  anxiety?  It 
excited  me  as  soon  as  1  heard  "this  commotion, 
and  I  left.  You  left  on  account  of  the  commo- 
tion? Yes,  sir,  I  didn't  wish  to  know  anything 
about  it.  Your  apprehensions  were  excited  that 
something  was  in  the  wind  ?  Yes,  sir.  Did  you 
leave?  1  went  into  the  upper  part  of  the  mar- 
ket. Did  you  see  who  any  of  these  men  were  ? 
No,  sir,  T  didn't  know  a  single  man  that  was 
there.  Hom'  many  men  do  you  suppose  were  in 
the  market  house  according  to  your  best  esti- 
mate ?  I  suppose  there  was'a  crowd  of  some  fif- 
ty to  a  hundred  in  the  market  and  around  it. 
Was  that  a  general  rush  up  of  the  whole  crowd, 
or  only  a  few  individuals?  I  could  not  say  posi- 
tively because  as  soon  ns  I  saw  the  indications,  I 
wanted  to  get  out  of  there,  and  I  moved  my  posi- 
tion. Did  you  hearany  noise,  any  expression  from 
any  quarter  ?  I  think  I  heard  some  one  say  "  there 
becomes."  Did  you  hearany  one  say.  "I  demand 
the  prisoner"  ?  I  can't  say  that  I  did.  Have  you 
an}' impression  about  that?  Well,  sir,  impres- 
sions are  so  easily  formed  in  cases  of  excitement 
of  that  kind,  I  do  not  think  that  I  would  be  safe 
in  saying  that  I  heard  any  expression  of  that  kind. 
Did  tliat  movement  of  these  few  men  produce 
that  impression  on  your  mind  ?  It  produced  this 
much  when  these  men  were  coming  down,  I 
knew  llicre  was  so  large  a  ej-owd  gathered  there, 
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there  must  be  somethinjj  on  hand.  Were  there 
any  signs  of  excitement  lu  the  crowd?  I  didn't 
see  an)',  only  as  I  told  you  wlien  they  came  down. 
Did  you  hear  any  such  expressions  ullcr  the  ne- 
gro {Tot  down  to  the  loot  of  the  stairs,  and  heforc 
he  passed  out  of  tlic  arch  as  "damn  him,  give 
him  to  me"  ?  No,  sir.  Did  you  hear  Slieritt" 
Hardie  say  "  stand  bacli,  c-entlcmen  "?  I  think 
when  lie  first  came  down  tlie  stejis,  lie  remarked 
"stand  back,  gentlemen,  lie  is  in  my  custody  and 
I  shall  deleudhim,"  I  think  I  heard  that  remark. 
Was  that  the  only  exclamation  you  heard  from 
that  crowd,  did  you  licar  any  such  cries  as  "shoot 
him,"  "shoot  him,"  "kill  him,"  "kill  him," 
"give him  up,"  "pitch in,"  and  so  on?  If  tiicre 
was  any  such  exclamations  as  that,  it  must  have 
been  after  he  was  out  of  the  market  house.  You 
heard  the  pistol  tired  ?  Yes,  sir.  Was  it  a  very 
faint  explosion  ?  I  didn't  think  it  was  a  very  faint 
one,  it  was  about  as  usual.  Did  you  observe 
what  sort  of  a  day  that  was,  whether  cold  or 
warm  ?  I  didn't  take  notice.  Can  you  say  wheth- 
er the  sun  was  shining,  or  it  was  a  cloudy  day — 
perha^js  some  recollection  of  your  dress  will 
cause  you  to  remember?  I  can't  recollect  at 
present.  Do  you  remember  whether  there  was 
any  wind  blowing  on  that  day  ?  No,  sir.  After 
the  pistol  fired  which  way  did  you  turn?  I  im- 
mediately came  back,  winch  end?  Out  of  the 
eastern  end.  You  were  at  the  western  end?  Yes, 
sir.  Did  you  turn  immediately  ?  Yes,  sir.  Did 
you  see  Capt.  Tolar  when  you  got  down  to  the 
eastern  end?  No,  sir,  I  didn't  see  Capt.  Tolar 
from  the  time  the  prisoner  went  out  that  I  recol- 
lect. Did  you  see  James  W.  Brown?  I  don't 
think  I  did.  Did  you  see  Mr.  Cashwell?  No, 
sir.  You  went  t  :>  ;he  spot  where  the  negro  was  ? 
Yes,  sir.  AVas  r:ic  market  empty  as  you  passed 
through  it?  No, .  ir.  Werethereany  persons  there 
beside  these  women  tliat  sell  cakes  ?  I  can't  re- 
collect exactly  for  I  was  excited,  and  I  moved  out, 
my  object  was  to  see  whether  the  negro  was  killed 
or  not,  and  what  had  happened  after  I  heard  the 
pistol.  You  remember  this,  that  you  saw  no 
one  you  can  speak  of,  in  passing  through  there, 
that  you  can't  tell  whether  any  one  was  in  the 
market  house  or  not?  There  were  i)eople  in  the 
market  house  but  I  can't  tell  who  they  were  ? 
Was  it  the  same  crowd  that  was  in  it  when  you 
saw  Archy  come  down  ?  I  can't  say,  sir.  Was  it 
as  large  a  crowd?  No,  sir.  Now,  Mr.  Blake, 
you  passed  right  through  the  main  aisle  of  the 
market  house?  Yes,  sir.  Was  your  passage 
obstructed  at  all  ?  No,  sir,  I  don't  think  the 
crowd  was  large  enough  to  obstruct  my  pa,ssage. 
Do  you  remember  seeing  any  body  in  the  market 
house  ?  No  one  that  I  recognized.  Did  you  stop 
in  the  arch  or  pass  through  it  ?  I  passed  through. 
Did  you  notice  any  body  in  the  crowd  that  you 
recognized  besides  the  officers  who  were  about 
the  deceased  man  ?  No,  sir,  I  don't  recollect  now 
of  any  particular  person.  Ilavc  you  a  sou  who 
was  in  that  crowd  that  day?  If  he  was  I  don't 
know  it,  1  didn't  see  him.  Have  you  a  son  who 
is  grown  to  manhood?  Yes,  sir,  four  of  them. 
Are  they  all  living  in  Faycttcvilie?  No,  sir, 
Henry,  Frederick  and  Joseph  live  in  Fayetteville. 
Did  you  see  any  of  them  there  that  day  ?  I  didn't 
sec  one  of  them  there.  You  are  not  the  regular 
coroner,  as  I  understand  you  ?  No,  sir.  You 
were  appointed  for  the  special  occasion?  Yes, 
sir,  I  have  frequently  served  in  that  capacity. 
Who  was  thceoroner?  We  have  no  coroner  for 
the  county.  Was  there  none  at  that  time  ?  No, 
sir,  I  don't  think  there  has  been  a  coroner  there 
for  twenty  years,  no  regular  coroner.  As  you 
I)as8ed  through  that  crowd  immediately  after  this 
shooting  did  you  hear  any  exclamations  of  who 
had  done  it?  I  did  not, "sir.  You  had  to  pass 
tUroush  the  cio\va  to  i;cl  buck  did  you  ?    l\c, 


sir.  In  passing  through  that  crowd  did  you  hear 
any  one  enquire  who  had  done  it?  No,  sir.  Was 
the  crowd  U(jisy  or  still?  You  know  what  the 
confusion  would  generally  be  in  a  case  of  that 
kind.  Thitre  are  various  degrees  of  confusion  ou 
such  an  occasion  as  that ;  my  impression  is  that 
after  the  first  discharge  there  would  be  an  im- 
mediate stillness  for  a  moment  or  two,  but  I  vrant 
to  know  whether  there  was  an  immediate  still- 
ness ?  Every  person  in  the  crowd  appeared  to 
be  pushing  to  get  to  where  the  boy  lay  ;  there 
was  a  general  ])ush  to  get  to  where  he  was.  You 
heard  no  conversation  ?  I  did  not,  sir.  Thcro 
was  some  noise?  Yes,  sir.  Did  you  hear  any 
conversation  at  all  ?  No,  sir.  Did  you  hear  any 
body  ask  who  had  done  it?  No,  sir.  Did  you 
ask  yourself?  No,  sir,  immediately  on  going  up 
I  was  asked  by  Shcrilf  llardie  to  act  as  coroner. 
Didn't  you  ask  him  who  fired  the  pistol  ?  I  did 
not  that  I  recollect.  A  man  shot  there  and  you 
came  right  back  in  the  crowd  and  didn't  ask 
who  did  it?  No,  sir.  Did  you  know  who  did  it  ? 
No,  sir,  I  did  not,  nor  do  I  know  now.  And  you 
heard  no  one  ask  ?  No,  sir.  Aud  you  heard  no 
one  state  who  did  it  ?    No,  sir. 

Re-direct  examination  by  the  Counsel  for  the 
accused : 

Mr.  Blake,  you  say  that  you  saw  some  pushing 
np  of  the  crowd — was  that  pushing  up  of  the 
crowd  when  Beebee  came  down  stairs  greater 
than  the  pushing  up  of  the  crowd  after  he  was 
dead?  I  think  it  was  greater  after  he  was  dead. 
You  say  you  heard  nobody  say  who  had  killed 
him?  T  did  not,  sir.  And  that  you  passed 
through  the  crowd?  Yes,  sir.  Passed  from  tho 
eastern  arch  down  the  pavement?  I  came  right 
out  of  the  eastern  arch  and  oil"  the  pavement— 
the  pavement  was  so  full  I  could  not  press  ray 
way  through.  How  long  after  the  shooting  be- 
fore you  went  out  there?  It  could  not  havo 
beeu'morc  than  a  minute  or  two.  Almost  imme- 
diately alter  the  shooting  ■?  Yes,  sir,  I  think  my 
face  was  westward  when  the  pistol  fired,  and  I 
think  I  wheeled  around  as  soon  as  it  fired,  and 
came  right  out.  You  went  around  the  crowd, 
where  did  you  enter  the  crowd,  from  what  point, 
the  southward  ?  No,  sir,  I  entered  the  crowd 
from  the  north  part,  I  just  came  out  of  the  east- 
ern arch  and  come  down.  You  went  around  the 
crowd,  I  undei'stand?  Not  exactly  around  it,  I 
came  through  the  crowd  and  I  got  otf  of  tho 
pavement  and  just  made  my  way  through  thu 
crowd.  And  where  did  you  get  on  the  pavement 
when  you  went  up  to  see  tlie  body  ?  Right  at 
the  corner  of  the  market  house,  I  think,  where 
the  deceased  was.  Did  you  experience  any  diffi- 
culty in  passing  through  the  crowd  ?  When  I 
went  up  stairs,  "l  had.  I  am  speaking  of  when 
you  went  out  of  the  arch  to  go  up  aud  view  the 
body  ?  Yes,  sir,  there  was  some  difficulty.  And 
you  say  all  that  time  you  were  passing  through 
the  crowd  you  heard  no  exclamation  at  all  as  to 
who  had  done  the  deed?  I  never  heard  a  word 
that  I  recollect  of.  IIow  long  did  you  remain  at 
the  body?  I  don't  think  I  was  there  more  thau 
a  minute  or  two.  When  you  started  up  from  tho 
body  to  go  up  stairs  to  be  quaUfied  as  coroner, 
did  you  go  through  the  crowd  again?  I  don't 
think  we  did.  Which  way  did  you  go  out  of  it? 
I  think  I  made  my  way  through  ou  the  pavement. 
Which  pavement  V  The  pavement  of  the  market 
house,  just  about  where  the  body  was  laid  out. 
There  is  a  pavement  running  west,  one  south, 
one  cast,  and  one  north — which  one?  I  think  I 
came  towards  the  north  and  went  up  stairs,  by 
this  time  the  crowd  was  thinning  off.  During 
the  time  you  were  at  the  body  or  between  the 
time  that  you  left  and  went  through  the  eastern 
arch  of  the  market  and  up  stairs,  did  you  hear  any 
body  iPy  who   oiiot  hiui?    1  did  liot,  iir,  the 
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■nholc  time  I  never  beard  a  man  say  who 
had  shot  the  boy  at  all.  Mr.  Blake,  who  sum- 
moned the  witnesses  to  go  before  the  coroner's 
inquest?  I  summoned  some;  and  some  of  the 
policemen  summoned  some  of  them.  Why  were 
more  witnesses  not  summoned? 

Counsel  for  the  prosecution  objected  on  the 
ground  that  it  was  new  matter. 

Counsel  for  the  accused. 

AVe  will  not  press  the  question  at  all. 

Question  by  the  Commission : 

I  believe  you  spoke  of  the  character  of  Israel 
Bond  did  you  not?  Yes,  sir.  Do  you  know 
whether  he  is  a  member  of  any  religious  society, 
or  not  ?  I  do  not  sir.  Is  he  or  is  he  not  a  drink- 
ing man  ?  I  don't  think  he  is,  sir.  You  say  you 
saw  Beebee  as  he  came  down  stairs,  just  before 
he  made  his  appearance  on  the  stairs,  did  you 
hear  any  exclamation  in  the  crowd  something 
like  this  "rally  boys"  or  "look  out  boys" 
"watch  out  boys"  "here  he  comes"  or  any 
thing  to  that  efl'cct?  I  did  not.  Did  you  hear 
any  such  expresssion  after  he  appeared  on  the 
steps  ?  I  did  not,  sir.  Did  you  hear  any  such 
expression  at  any  time  ?    I  did  not  sir. 

The  Counsel  for  the  accused  said  there  were  no 
more  witnesses  here  to  be  examined,  but  one 
witness  had  been  sent  from  Fayetteville  and  he 
bupposed  he  would  be  here  to-morrow. 

The  Judge  Advocate  said  : 

There  seems  to  be  a  disposition  upon  the  part 
of  witnesses  to  come  when  it  best  suits  their  con- 
venience, without  any  reference  to  the  summons 
of  the  Court,  and  I  suggest  that  some  summary 
means  be  taken  to  inform  the  witnesses  in  this 
case  and  in  the  cases  that  shall  come  hereafter, 
that  the  summons  of  this  Court  is  not  to  be 
lightly  disregarded. 

The  Counsel  for  the  accused : 

lu  order  that  the  Commisssion  may  understand 
the  matter,  I  think  there  is  some  fault  in  the 
quartermaster's  department.  Mr.  Blake  informs 
me  he  started  here  ou  Tuesday,  that  he  went  up 
to  get  his  transportation  and  the  quartermaster 
informed  him  that  he  could  not  give  him  trans- 
portation by  the  direct  line  but"  he  Avould  give 
him  transportation  by  the  way  of  Wilmington, 
and  owing  to  a  change  of  time  in  the  schedule  he 
was  delayed.  Now  it  is  altogether  probable  that 
the  other  witnesses  that  have  been  summoned 
have  been  started  off  in  the  same  way  and  have 
been  delayed.  I  think  that  it  is  certainly  not  the 
fault  of  the  witnesses. 

The  Judge  Advocate  said : 
There  have  been  a  great  man}-  cases  in  which  the 
fault  has  been  entirely  that  of  the   witness  and  it 
ii  only  to  such  cases  that  I  refer. 

There  being  no  more  witnesses  to  examine,  on 
motion  the  Commission  adjourned  to  meet  on 
Saturday,  Sept.  7th,  1867,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C,  Sept.  7th,  1867,  11  A.  M. 

The  Commissiim  met  pursuant  to  adjournment. 

Present,  all  the  memV)ers  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prose- 
cution, all  the  accused,  and  their  Counsel. 

The  reading  of  the  testimony  taken  yesterday, 
was  waived — there  being  no    objection  thereto. 

Yesterday's  proceedings  were  then  read  and  ap- 
proved. 

The  Judge  Advocate : 

The  witness  referred  to  by  the  Counsel  for  the 
defence,  yesterday  has  not  arrived.  The  Counsel 
for  the  defence  stated  to  me  that  he  has  received 
a  letter  from  his  associate  in  Fayetteville,  inform- 
iutf  him  that  the  witness  is  sick,  and  if  I  recollect 
jight  he  stated  he  could  not  come  before  Saturday 
Now  this  is  Saturday  and  the  (juestion  is,  what 
Saturday  is  meant?  In  reply  the  Coimscl  for  the 
accused  read  the  letter  referred  to,  which  stated 


that  the  witness  would  leave  Fayetteville  on  Sat- 
urday morning. 

The  Judge  Advocate  : 

I  would  like  to  know  from  the  gentlemen  if 
this  is  their  last  witness. 

Counsel  for  the  accused : 

We  do  intend  to  close  the  case  for  the  defence       ^ 
with  the  examination  of  these  witnesses.  1 

Judge  Advocate: 

Which  witnesses  ? 

Counsel  for  the  accused  : 

Ahern  and  Owen  Moore,  sneh  has  been  and 
such  is  the  intention  of  the  Counsel  for  the  defence. 

Judge  Advocate : 

As  tlie  gentlemen  have  not  yet  been  able  to  as- 
certain or  give  us  the  precise  residence  of  Owen 
Moore  and  as  every  effort  has  been  made  by  the 
Judge  Advocate  to  procure  his  atteudence,  I 
shall  object  to  any  delay,  waiting  the  arrival  of 
Owen  Moore,  after  Monday.  I  wish  to  make  this 
statement  now  so  that  the  Counsel  on  the  other 
side  may  definitely  understand  it. 

Counsel  for  accused : 

We  are  in  hopes  we  shall  be  able  to  close  for 
the  defence  on  Monday.  We  had  hoi>ed  to  close 
to-day.  These  delays  by  non  attendenee  of  witnes- 
ses are  as  hateful  to  us  as  they  can  be  to  the  Court 
or  the  Judge  Advocate.  I  would  ask  when  will  the 
case  for  the  prosecution  be  closed? 

Judge  Advocate  : 

On  Monday.  We  shall  endeavor  to  close  on  the 
same  day  that  you  do. 

Counsel  for  the  prosecution  : 

You  don't,  I  suppose,  expect  to  wait  indefinite- 
ly for  Mr.  Owen  Moore? 

Counsel  for  accused: 
We  do  not,  sir,  expect  to  wait  indefinitely  for  him. 

Counsel  for  the  prosecution : 

If  he  is  not  here  on  Monday,  we  shall  have  to 
insist  on  a  close. 

Counsel  for  accused : 

I  so  understand  it,  sir. 

There  being  no  witnesses  in  attendance,  on  mo- 
tion the  Commission  adjourned  to  meet  on  Mon- 
day the  9th  instant  at  11  o'clock,  A.  M. 


Raleigh,  N.  C,  Sept.  9, 1867,  11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the  prosecu- 
tion, all  the  accused,  and  their  Counsel. 
Yesterday's  proceedings  were  read  and  approved. 

The  Counsel  for  the  accused  said  the  witness 
Ahern  had  not  yet  arrived. 

The  Judge  Advocate : 

I  will  state  to  the  Commission  that  other  wit- 
nesses summoned  a  week  later  than  this  one 
Ahern  have  arrived  in  town.  Witnesses  starting 
from  Fayetteville  on  Saturday,  arrived  here  yes- 
terday (Sunday.)  I  move  that  the  case  for  the 
defence  be  closed  without  waiting  the  arrival  of 
the  witness. 

The  Counsel  for  the  accused : 

All  we  have  to  say  to  it,  sir,  is  that  we  are  pret- 
ty well  satisfied  that  the  witness,  Owen  Moore, 
has  not  been  reached  by  a  summons  at  all.  The 
testimony  of  witness  Ahern  is  material,  and  wc 
regard  it  as  very  important.  The  prisoners  are 
not  willing  to  have  their  case  closed  until  his  tes- 
timony is'given  in.  I  can  give  you  no  reason  for 
his  absence  unless  it  is  that  he  is  sick.  Mr.  Mc- 
Rae  wrqte  me  on  Saturday  that  Ahern  was  then 
sick,  and  his  sickness  may  be  continued,  and 
that  may  be  the  cause  of  his  absence.  That  is 
the  only  suggestion  we  can  make  why  he  is  not 
here  in  obedience  to  the  summons. 

If  the  Court  rules  to  close  the  case  Ave  have  to 
submit  'to  it,  but  we  regard  the  testimony  of 
Ahern  as  important— highly  important.    I  would 
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like  very  much  indeed  to  get  it  before  the  Court 
before  we  close. 

The  Jud^je  Advocate : 

On  the  part  of  the  prosecution  I  will  say  that 
I  am  as  anxious  us  tlie  Counsel  for  the  accused  is 
that  the  testimony  of  the  witness  Ahern  should 
be  given  in,  but  I  am  not  willing;  that  tiic  time  ol 
this  Court  should  be  taken  u\)  in  waiting  from 
day  to  day  for  one  Vvitness,  whose  residence  the 
Counsel  have  not  been  able  to  ascertain,  and  wlio 
is  as  easily  reached  perhaps  as  the  man  in  tlie  moon 
and  for  another  witness  who  refuses  to  come — 
summoned  by  themselves,  to  prove  something  as 
they  claim  to  be  material  to  their  case. 

The  Commission  was  then  cleared  for  delibera- 
tion, and  alter  some  time  so  spent,  tlie  doors 
■were  reojiened  and  the  Judge  Advocate  said: 
The  Commit^sion  does  not  susttiin  the  motion  of 
the  Judge  Advocate  to  close  the  defence.  The 
Commission  orders  that  the  witness,  Ahern,  be  I 
immediately  arrested  and  brought  to  Raleigh. 

The  Counsel  for  the  accused  said  if  the  wit- 
ness Ahern  did  not  come  to-morrow,  they  would 
be  willing  to  close  without  him. 

On  motion  the  Commission  adjourned  to  meet 
on  Tuesday^  Sept.  10th,  at  11  o'clock,  A.  M. 

Raleigh,  N.  C,  Sept.  10th,  11  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present:  All  the  members  of  the  Commission, 
the  Judge  Advocate,  the  Counsel  for  the 
prosecution,  all    the  accused  and  their  Counsel. 

The  proceeaiugs  of  yesterday  were  read  and 
approved. 

The  Judge  Advocate  said  : 

The  witness,  Ahern,  has  not  arrived,  and  I 
suppose  will  not  arrive  until  he  is  brouglit  here 
under  arrest  in  accordance  with  the  orders  of  the 
Commissiou  issued  yesterdaj'. 

The  Counsel  for  the  accused: 

I  will  say  to  the  Commission  with  regard  tc 
the  witness,  Ahern,  that  what  we  say  we  will 
stand  uji  to.  We  announced  to  the  Court  yes- 
terday that  it  the  witness  Ahern  didn't  come 
to-day,  we  would  close  without  him,  and  if  it 
be  the  Court's  pleasure  that  we  should  do  so,  we 
are  willing  to  make  good  our  promise.  I  will 
lay  belbre  the  Court  what  I  have  received  this 
morning;  1  think  that  in  justice  to  the  witness, 
Ahern,  it  should  be  done.  The  Counsel  then  read 
a  document  of  which  the  following  is  a  copy  : 
Fatetteville,  Sept.  6,  1S67. 

I  hereby  certify,  on  honor,  that  Mr.  James  Ahern 
has  been  under  my  treatment  for  more  than  a 
week,  tor  riieumatisra,  and  at  present  he  is  una- 
ble to  bear  the  latigue  of  a  trip  to  Raleigh.  It  is 
probable  that  he  can  go  up  the  13rst  of  next  week. 

(Signed)  W.  C.  McDdffie,  M.  D. 

The  Judge  Advocate : 

As  the  order  has  been  issued  for  the  production 
of  this  witness  Ahern,  before  closing  the  Court, 
it  would  be  as  well  probably  to  hear  his  testimo- 
ny before  closing.  The  Counsel  stated  yesterday 
that  the  witness  was  in  his  opinion  necessarj'  and 
material  to  his  case,  and  if  the  Counsel  for  the 
accused  does  not  wish  to  close  without  having 
his  testimony,  perhaps  it  would  be  as  well  to 
give  them  the  benefit  of  it. 

The  Counsel  for  the  accused  : 

We  merely  state  to-day,  sir,  what  we  stated 
yesterday  :  it  the  Court  wish,  we  arc  willing  to 
stand  by  that. 

The  Court  was  then  cleared  for  deliberation, 
and  after  sometime  so  spent,  the  doors  were  re- 
opened, and  the  Judge  Advocate  announced  that 
the  Commission  desired  to  be  informed  whether 
the  Counsel  for  the  accused  wished  to  have  the  tes- 
timony of  the  witness,  James  Ahern.  This  with- 
out any  rclcrcucc  to  anything  that  has  been  said 
heretofore. 


Counsel  for  accused : 

I  will  state  very  frankly,  that  I  have  never  seen 
this  witness,  but  I  have  from  Mr.  McKae  a  letter 
in  which  he  gives  me  at  some  length  the  testimo- 
ny of  Ahern.  From  this  letter  it  appears  that  I  can 
get  along  without  it  very  well  as  main  testimonj', 
that  Ahern  will  state  no* new  points,  but  that  his 
testimony  will  be  corroborative  (>f  certain  other 
witnesses  upon  certain  material  points.  I  don't 
know,  sir,  but  what  we  may  agree  upon  the  testi- 
mony of  Ahern. 

The  Judge  Advocate : 

Oh  !  no,  we  can't  do  that. 

The  Counsel  for  the  accused  : 

Well,  sir,  it  must  be  now  apparent  to  the  Court, 
that  we  are  ourselves  as  anxious  to  close  the  case 
as  any  one  can  be. 

Tlie  Judge  Advocate : 

AVell,  it  is  for  the  Connsel  to  decide.  They  can 
move  either  for  a  close  or  a  continuance.  It  is  en- 
tirely in  the  option  of  the  Counsel  for  the  defence. 

The  Counsel  for  accused  : 

We  will  just  consider  the  matter  for  a  minute. 

The  Counsel  for  tlie  accused  then  withdrew  for 
a  few  minutes  to  consult  upon  the  question  and 
upon  their  return  to  the  Court  room  announced 
that  they  were  willing  to  close  the  case  without 
the  testimony  of  the  man  Ahern. 

The  Judge  Advocate,  I  will  now  request  the 
permission  of  the  Commission  to  introduce  the 
bullet  heretofore  spoken  of  in  the  evidence  in  this 
case,  and  to  have  it  identified  and  weighed  in  the 
presence  of  the  Court.  If  the  Court  has  no  objec- 
tion this  will  now  be  done. 

The  Commission,  we   have  no  objection. 

The  Judge  Advocate  then  suggested  a  recess  of 
fifteen  minutes  as  the  witnesses  were  not  yet  in 
attendance. 

The  Commission  then  took  a  recess  of  a  quar- 
ter of  an  hour,  at  the  expiration  of  which  time 
they  proceeded  to  business. 

Chakles  p.  YouKCi,  a  witness  for  the  prosecu- 
tion having  been  first  duly  sworn  testified  as  fol- 
lows : 

Examined  by  the  Counsel  for  the  prosecution. 

Have  you  a  x^ackage  that  was  delivered  to  you 
by  the  Judge  Advocate  ?  Yes,  sir.  Will  you 
produce  it  it'you  please? 

(Witness  produces  the  package.) 

Who  sealed  that  package  ?  I  did.  Under  whose 
direction?  General  Avery's  What  is  inclosed 
in  it?  A  bullet.  lias  the  bullet  any  inclosure 
about  it  ?  It  was  in  a  box  within  a  broken  en- 
velope. Who  broke  the  seal  of  the  broken  en- 
velope. I  broke  the  envelope.  You  tore  off  the 
edge  of  the  envelope  and  opened  it,  and  took  out 
the  bullet  ?  I'es,  sir.  Is  that  the  same  bullet 
that  you  returned  in  there?  Yes,  sir.  Just  open 
the  package  if  you  please. 

(Wisnessdoes  so.) 

That  is  the  package  that  you  enclosed  when  you 
sealed  it  up?    Yes,  sir. 

JFrancis  Kenstler,  a  witness  for  the  prosecution 
having  been  first  duly  sworn  testified  as  follows : 

Examined  by  the  Counsel  for  the  prosecution. 

Did  you  ever  see  that  package  before  ?  Yes, 
sir.  Was  it  scaled  in  your  presence  ?  Yes,  sir. 
Do  you  recognize  the  impression  of  the  seal  ? 
Yes,  "sir.  Did  you  keep  the  seal?  Yes,  sir.  What 
did  you  put  in  that  package  when  you  sealed  it? 
A  bullet  was  put  in  it.  Just  take  that  bullet  out 
if  you  please? 

(Witness  docs  so.) 

Where  did  that  bullet  come  from  originally  ? 
It  come  from  the  head  of  a  man  supposed  to  have 
been  shot,  by  the  name  of  Archy  Beebee.  That  is 
the  bullet  that  you  brought  from  Fayetteville  ? 
Y'es,  sir.  You  saw  it  taken  taken  out  of  the  head 
of  Archy  Beebee?  Yes,  sir.  You  have  no  doubt 
about  its  bciug  the  same  bullet  ?    No  doubt  at 
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all.  The  bullet  that  came  out  of  Arcby  Bee- 
Uet-'s  head,  was  the  one  you  sealed  up  in  the 
paekage '!  Yes,  sir.  Did  you  put  auy  mark  ou  it  y 
1  did  uot,  sir. 

Cross  examination  by  Counsel  for  the  accused. 

You  say  you  saw  that  seal  put  upon  the  paek.- 
ai^e  ?  Yes,"^  sir.  And  the  seal  you  kept  in  your 
pusessesion  ?    Yes,  sir.     Where  is  the  seal  now  '! 

(Witness  produces  tiie  seal.) 

Tlie  Judge  Advocate : 

Has  that  seal  ever  left  your  possession  from  the 
time  it  was  first  given  in  your  possession  until 
now  'i    No,  sir. 

Wm.  F.  Smith,  a  witness  for  the  prosecution, 
having  been  tirst  duly  sworn,  testified  as  follows  : 

Examined  bj'  the  Counsel  for  tlie  prosecution  : 

What  is  your  name?  William  F.  Smith.  What 
is  your  occupation  V  Assistant  Surgeon  in  the 
United  States  Army.  Arc  you  familliar  with  gun 
shot  wounds?  Yes,  sir.  Can  you  give  any  opin- 
ion as  to  whether  a  conical  ball  or  round  ball  shot 
from  a  jiistol  of  the  same  calibre,  under  the  same 
circumstances  identical,  as  to  which  one  of  these 
would  make  the  larger  wound  in  passing  through 
the  skull  y  lu  that  ease  the  conical  ball  v.'ould 
make  a  larger  aperture.  Would  the  aperture  be 
regular  or  irregular  in  its  form  '!  Generally 
speaking  a  conical  ball  would  make  an  irregular 
aperture.  And  make  a  larger  one  than  a  round 
ball  from  a  pistol  of  the  same  calibre  under  the 
same  circumstances  identical  V  Yes,  sir.  But 
suppose  j'ou  vary  from  these  circumstances  ;  thiit 
is  diminish  the  load;  increase  the  load;  increase 
the  distance,  could  you  give  any  opinion  in  that 
case?  There  could  be  given  no  positive  opinion 
in  that  case.  The  opinion  is  a  very  general  one  ? 
Yes,  sir.  And  subject  to  an  immense  number  of 
exceptions  ?  Yes,  sir.  Supposing  a  bullet  to  have 
passed  through  the  skull  and  entered  the  brain  of  a 
man  to  have  killed  him  and  to  have  remained  in  the 
brain  for  four  or  six  months,  is  there  a  chemical 
substance  in  the  brain  thai  would  act  upon  the 
bullet  ?  Yes,  sir,  more  than  one.  What  are  they  ? 
The  principle  ingredient  would  be  sulphur  which 
in  the  process  of  decomposition  would  give  rise 
to  sulphuretted  hydrogen  and  would  act  on  the 
bullet,  also  the  phospilorous  in  the  brain  would 
give  rise  to  phusphoretted  hydrogen  which  would 
4ict  in  a  veiy  similar  way.  In  acting  upon  the 
bullet  would  it  diminish  its  weight  ?  Yes,  sir,  it 
would  be  diffnscd  through  the  whole  brain  after 
a  time  Suppose  the  lengtli  of  time  were  from 
February  to  July,  in  that  length  of  time  would  it 
be  diminished  in  weight  perceptibly  ?  Yes,  sir. 
A  portion  of  the  substance  of  the  bullet  would  be 
l«st_?  Yes,  sir.  And  the  bullet  would  weigh  less 
the  instant  when  it  was  removed  from  the  brain 
after  that  length  of  time  than  it  would  at  the  time 
it  entered  the  brain?  Yes,  sir.  Are  you  skillful 
in  the  use  of  the  ordinary  scales  used  in  measur- 
ing medicine  ?  Yes,  sir.  Will  you  weigh  this 
bullet  before  the  Court  and  pronounce  what  the 
weight  is  ?    I  mMU  do  so. 

Witness  pronounces  the  weight  of  the  bullet  to 
be  between  173  and  113  grains,  nearer  173  grains, 
according  to  the  scales  used  in  the  Court. 

Cross  examination  by  the  Counsel  lor  the  ac- 
cused : 

Doctor  Smith,  in  looking  at  that  ball  which  has 
been  shown  you,  and  from  what  you  have  stated 
to  be  the  action  of  chemical  substances  in  the 
brain  and  head,  could  you  give  an  opinion  as  to 
the  probable  diminution,  ujion  a  mass  of  lead  of 
that  size,  lodged  in  the  brain,  say  from  the  month 
of  February  to  tiic  month  of  July  ?  I  could  not 
irive  you  any  thing  but  a  mere  opinion  which 
would  be  only  approximate  in  its  results.  If  you 
have  an  opinion  on  the  sulycct  give  it  ?  I  should 
iudgc  that  the  bullet  would  lose  in  weight  from 
iivc  to  leu  graiut,  iu  that  lime,  1  jud^e  thai  from 


the  amount  of  sulphur  and  other  decomposing 
infiucnces  iu  the  brain.  Would  the  eltect  of 
these  chemical  agencies  cease  as  soon  as  the 
bullet  was  rem'oved  from  the  brain,  or  would 
it  continue  on  ?  It  would  cease  at  once.  As 
soon  as  the  bullet  was  removed  from  the  brain  ? 
Yes,  sir.  So  it  would  not  loose  any  of  its  weight 
after  the  time  of  its  being  extracted  from  the 
brain?  No,  sir.  If  there  be  thirty  three  bullets 
to  the  pound  avoirdupois  weight,  what  would  one 
of  them  weigh  in  grains,  apotiiecary's  weight,  you 
can  tnkeyourpcncil,  ifyou  plcase,and  figure  it  out? 

The  Counsel  for  the  jjroseeution  said  bethought 
the  Court  could  make  its  own  calculations. 

The  Counsel  for  the  accused  said  he  only  asked 
the  Doctor  in  order  that  it  might  go  down  in  the 
records  in  legal  form.  The  calculations  are  made 
at  two  hundred  and  twelve  grains  and  four  thir- 
ty-thirds of  a  grain  of  thirty-three  bullets  to  the 
l)ound,  and  one  hundred  and  fifty-five  and  five- 
sixths  grains  of  forty-eight  balls  to  the  pound. 

Cross-examination  resumed  : 

I  believe  you  said  yon  were  familiar  with  gun- 
shot wouuds?  Yes,  sir.  Could  you  state  wheth- 
er a  bullet  fired  against  the  skull  and  penetrating 
the  skull,  would  iiave  lost  any  of  its  weight  by 
friction  iu  passing  into  the  skull  from  the  outer 
to  the  inner  surface  ?  Yes,  sir,  but  the  amount 
would  be  very  small  indeed.  About  Mhat  per 
centage  could  you  say  ?  I  could  not  say,  just 
enough  to  leave  a  mark  and  nothing  more.  It 
would  leave  a  mark  of  lead  upon  the  orifice  ? 
Yes,  sir,  and  even  this  would  only  occur  when  it 
makes  an  almost  perfectly  clean  cut.  Supposing 
a  bullet  fired  against  the  skull  making  almost  a 
perfectly  clean  cuf — then  could  you  say  what 
would  be  about  the  per  centage  of  loss  in  weight 
of  the  bullet?  No,  sir,  I  could  not  say.  But 
there  is  always  some  loss  wh^n  it  makes  a  clean 
cut  ?  I  could  not  say  always,  for  I  never  made 
the  subject  one  of  special  study,  but  I  have  fre- 
quently noticed  slight  marks  of  lead  on  gimshot 
wounds,  not  only  in  the  skull  but  in  other  bones? 
The  amount  would  be  something  like  a  mark  of 
a  lead  pencil  very  trifling  indeed.  You  could  not 
undertake  to  say  in  a  bullet  of  this  size,  how 
much  in  grains,  or  what  per  centage  of  any  size? 
I  could  not.  Suppose  sifter  the  bullet  has  passed 
through  one  side  of  the  skull,  it  should  strike 
against  the  opposite  wall  of  the  skull,  would 
there  be  any  loss  by  that  striking?  It  is  possi- 
ble there  might  be.  Would  the'  chemical  sub- 
stances in  the  brain  act  more  rapidly  upon  a  mass 
of  lead  round  and  smooth,  or  upon  a  mass  of  lead 
jagged  and  irregular  as  this  which  is  here?  It 
would  act  more  rapidly  on  the  irregular  mass 
for  the  reason  that  the  irregular  ball  would  ex- 
pose a  greater  surface  ?  Then  when  you  speak 
of  the  probable  loss  which  n-ould  be  produced  by 
the  action  of  those  chemical  substances  that  you 
speak  of,  did  you  speak  with  reference  to  a  round 
bullet  with  a  smooth  surface,  or  with  reference  to 
a  mass  of  lead,  such  as  you  have,  weighed  in  the 
scales  today  ?  The  ma"ss  that  I  had  in  my  mind 
was  the  one  I  had  in  my  hand,  and  I  only  wish 
my  answer  to  be  taken  "in  a  very  general  way. 

Re-direct  examination  by  the  Counsel  for  the 
accused. 

You  are  accustomed  to  the  use  of  these  scales  ? 
Yes,  sir.  There  are  a  good  many  of  them  made 
I  supjiose?  Yes,  sir.  Are  they  ever  made  so 
imperfectly  as  to  make  a  difFcrcnceof  ten,  fifteen 
or  twenty  grains  in  weight?  I  have  never  seen 
any  so  imp'erfect  as  that,  the  very  poorest  kind 
ought  uot  to  make  a  diflference  of  more  than  two 
grains.  Is  there  a  possibility  of  making  an  error 
of  fifteen  or  twenty  grains  with  any  scales,  in  or- 
dinary use  by  apothecaries  ?  I  never  saw  any 
such  K  dill'crencc,  the  scales  would  be  uatlesti 
where  the  cn'ur  would  bu  su  great  as  that. 
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TlieJudije  Advocate: — I  propose  lo  offer,  in 
evidenco,  tlie  Coiinst-l  for  (lie  acrusi'd  not  objcet- 
ing,  a  cirt-ular  issued  by  tlie  "Colt's  patent  lire 
arm's  rnanufucturinji-  Company,"  pettinj;  tortli 
the  styleB,  sizes,  ealibers,  wei.uiits  of  ttiiUets, 
number  of  bullets  to  the  [jouud,  ot  tlie  pistols  and 
rilles,  manufactured  by  tlieni. 

Alsoaeireular issued  by  "  Remitiffton  &  Sons" 
raanufaeturers  of  tire  arms,  sc^ttiuj^  forth  their 
styles  of  pistols,  ealibers,  wcij^hts  of  bullets  and 
number  of  bullets  to  the  pound  ;  to  assist  the 
Court,  to  a  eouelusion,  in  reference  to  the 
weii^hts  of  difl'ereut  bullets. 

The  (jovermeut  hereby  closes  the  case  for  the 
prosecution. 

The  Counsel  for  the  accused  announced  that 
they  would  be  prepared  to  eonunenee  the  argu- 
ment to-morrow,  wlicreupon  on  motion  theCom- 
raission  adjourned  to  meet  on  AVedncsday  Sep- 
tember, nth,  at  10  o'clock  A.  M. 

Raleigh,  N.  C,  Sept.  lltli,  1807,  10  A.  M. 

The  Commission  met  pursuant  to  adjournment. 

Present  :  all  the  members  of  the  Commission, 
the  Judge  Advocate  Counsel  for  the  prosecution, 
all  the  accused  and  their  Counsel. 

The  reading  of  the  testimony  taken  yesterday, 
■was  waived,  there  being-  no  objection  thereto. 

Yesterday's  proceedings  were  then  read  and 
approved. 

The  Judge  Advocated  then  addressed  the  Court 
as  toUows  : 

]\Iay  it  please  the  Court : — The  murder 
here  charged  and  specified,  and  the  acts  al- 
leged to  have  been  cominitted  in  pursuance 
thereof  and  with  the  intent  laid,  constitute  a 
crime  of  the  highest  magnitude,  v.hether 
the  prisoners  at  the  bar  are  guilty  of  this 
murder  and  the  acts  alleged  to  iiavc  been 
done,  in  pursuance  thereof,  is  a  question,  the 
determination  of  which  rests  solely  with  this 
Court,  and  in  passing  upon  v.hicli  this  Court 
arc  the  sole  judges  of  the  law  and  the  fact. 

It  is  a  matter  of  great  moment  to  the  peo- 
ple of  the  whole  country,  as  well  as  to  the 
people  of  this  community  and  State,  that  the 
])risoners  at  your  bar  be  lawfully  tried  and 
lawfully  convicted  or  acquitted  :  the  inter- 
ests involved  in  the  dread  issue  here  joined. 
are,  in  my  opinion,  of  the  highest  character, 
not  only  to  the  accused,  but  to  the  whole 
people. 

The  crime  charged  and  specified  upon 
your  record,  and  proven  by  the  testimony 
you  have  so  patiently  listened  to  for  nearly 
two  months,  is  not  simply  the  crime  of  luur- 
dering  a  human  being;  but  it  is  the  crime 
of  killing  and  murdering  Archibald  Beebee 
on  the  eleventh  day  of  February,  eighteen 
hundred  and  sixty-seven,  while  in  the  custo- 
dy of  the  law  officers  of  the  county  in  which 
he  was  and  had  been  for  sometime  living. 
It  is  murder  aggravated  by  the  fact  that  at 
that  time  Archibald  Beebee  was  in  the  cus- 
tody and  under  the  protection  of  the  law 
and  its  sworn  officers.  IIow  inadequate  that 
protection  proved  against  the  violence  of  the 
lawless  men,  then  and  there  assembled  and 
combined,  deiying  the  law  and  its  ofBccrs, 
and  detcruiiued  upon  compassing  the  death 


of  the  young  man  Beebee— the  evidence  has 

already  clearly  disclosed. 

1  will  not  (Iwell  on  the  shameless  indilYer- 
ence  to  the  connnission  of  great  crimes  in 
their  immediate  presence,  exhibited  l)y  more 
than  a  dozen  of  these  same  sworn  officers  of 
the  law,  or  the  shamelessness,  with  wliich 
they  have  testified  before  this  honorable 
Court  to  their  own  turpitude. 

To  the  charge  and  specification  the  defcn 
dants  have  pleaded,  fir.st :  that  this  Court  has 
no  jurisdiction  in  the  premi.ses;  and  .second, 
not  guilty.  As  the  Commission  has  already 
overruled  the  ])lea  to  the  jurisdiction,  I  shalt 
pass  it  by  with  but  brief  comment. 

The  civil  courts,  say  the  Counsel,  are  open 
in  the  County  of  Cumberland,  where  this 
crime  was  committed,  and  have  jurisdiction 
in  this  case,  which  this  Court  has  not.  Ti> 
this  I  answer  that  if  the  civil  courts  are  open, 
it  is  but  in  form,  that  substantial  justice  can- 
not and  could  not  have  been  obtained  in  the 
County  of  Cumljcrland,  or  any  other  county 
in  this  State,  in  this  case.  So  strong  is  the 
feeling  and  prejudice  in  reference  to  this  case 
in  that  County  that  many  of  the  witnesses 
who  have  testified  in  this  case,  returned  to 
their  homes  fearing  that  their  lives  are  not 
safe  from  the  vengeance  of  these  cons2)ira- 
tors,  so  completely  unmasked  by  this  volu- 
minous testimony  given  before  this  honora- 
ble Court.  Nor  is  this  fear  unnatural.  No 
one  who  has  followed  the  history  ot  this  case 
from  the  day  on  which  this  murder  was  com- 
mitted and  warning  given  that  whoever 
dared  to  tell,  should  fare  the  same  fate — 
should  be  murdered  even  as  the  man  Beebee 
was  murdered — who  has  seen  a  felony  like 
this  committed  in  the  midst  of  a  crowd  of 
at  least  one  hundred  and  fifty  men,  in  the 
centre  cf  a  populous  and  busy  town,  and 
that  for  months  no  white  man  could  be 
found  who  knew  anything  about  it — it  is  not 
surprising,  I  say,  that  this  fear  should  be  felt 
by  those  who  had  given  testimony  in  this 
case.  The  learned  Counsel,  -who  have  so 
ably  defended  the  prisouers  at  your  bar,, 
have  not  attempted  to  question  or  deny  that 
this  is  a  legally  constituted  Court — they  con- 
tent themselves  with  denying  its  jurisdiction 
in  this  particular  case.  A  brief  glance  at  th(2 
act  of  Congress  entitled  "  an  act  to  provide 
for  the  more  efficient  government  of  the  rebel 
States,"  (passed  over  the  President's  veto 
March  3nd,  1S67,)  w^ill  speedily  satisfy  the 
gentlemen  that  their  i)lea  is  Imseless  ;  that 
this  Court,  the  meinbers  of  which  are  officers 
of  the  army  of  the  United  States,  and  by  the 
lawful  order  of  the  General  commanding 
this  ^Military  District,  arc  required  to  perform 
this  duty,  and  that  the  General  commanding 
lawfully  made  the  order  creating  this  Court, 
and  authorized  it  as  such  Court  to  decide  all 
questions  of  law  and  fact  arising  in  the  trial 
of  this  case,  or  any  otiicr  he  may   see  proner 
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to  send  before  it.     I  will  read  the  preamble 
and  first  lour  sections  of  this  bill: 

"An  Act  to  provide  fur  the  more  efficient  govern- 
ment of  the  rebel  States,   (passed    over  the 
President's  veto,  March  2d,  1SG7  :) 
Wheueas,  nolej;al  State  governuieuts  or  ade- 
quate protectioji  for  life  or  property  now  exists 
in  the  rebel  States   of  Virginia,    North-Carolina, 
South-Carolina,    Georgia,    Alabama,    Louisiana, 
Floi'ida,   Texas,   Mississippi  and  Arkansas,  and 
whereas, it  is  necessary  that  peace  and  good  order 
should  be  euiorced  in  said  States  luitil  loyal  and 
republican  State  governments  can  be  legally  es- 
tablished; therefore. 

Be  it  enacted  bij  the  Senate  and  House  of  Itepre- 
sentatives  of  the  United  States  of  America  in  Con- 
gress assembled,  That  said  rebel  States  shall 
be  divided  into  military  districts,  and  made  siib- 
ject  to  the  militar}-  authority  of  the  United  States, 
as  hereinafter  prescribed,  and  for  that  purpose 
Virginia  shall  constitute  the  first  district;  North- 
Carolina  and  South-Carolina  the  second  district ; 
Georgia,  Alabama  and  Florida  the  third  district  ; 
Mississippi  and  Arkansas  the  fourth  district,  and 
Louisiana  and  Texas  the  fifth  district. 

Sec.  3.  Andbe  it  furtliei-  enacted,  That  it  shall 
be  the  duty  of  the  President  to  assign  to  the  com- 
mand of  each  of  said  distiicts  an  officer  of  the 
army  not  below  the  rank  of  brigadier  general, 
and  to  detail  a  sufficient  military  force  to  enable 
such  officer  to  perform  his  duties  and  enforce 
Lis  authority  within  the  district  to  which  he  is 
assigned. 

Sec.  3.  And  he  it  farther  enacted,  That  it 
shall  be  the  duty  of  each  officer  assigned  as  afore- 
said to  protect  all  persons  in  their  rights  of  per- 
son and  property,  to  suppress  insurrection,  dis- 
order, and  violence,  and  to  punish  or  cause  to  be 
punished  all  disturbers  of  the  public  peace  and 
criminals  ;  aud  to  this  end  he  may  allow  local 
civil  tribunals  to  take  jurisdiction  of  and  try 
offenders,  or  when  in  his  judgment  it  may  be 
necessary  for  the  trial  of  offenders,  he  shall  have 
power  to  organize  military  commissions  or  tri- 
bunals for  that  purpose ;  and  all  interference 
under  color  of  State  authority  with  the  exer- 
cise of  military  authority  under  this  act  shall  be 
null  and  void. 

Sec.  4.  And  be  it  further  enacted.  That  all 
persons  put  under  military  arrest  by  virtue  of 
this  act  shall  be  tried  without  unnecessary  delay; 
and  no  cruel  or  unusual  punishment  shall  be  in- 
tiicted ;  and  no  sentence  of  any  military  com- 
mission or  tribunal  hereby  authorized,  affecting 
the  life  or  liberty  of  any  person,  shall  be  execu- 
ted until  it  is  approved  by  the  officer  in  command 
of  the|district ;  and  tlie  laws  and  regulations  for 
the  government  of  the  army  shall  not  be  aflected 
by  tliis  act,  except  in  so  far  as  they  may  couflict 
with  its  provisions  ;  Frovided,  That  no  sentence 
of  death  under  the  provisions  of  this  act  shall  be 
carried  into  effect  without  the  approval  oi  the 
President." 

But  it  is  needless  to  discuss  a  question  al- 
ready ruled  upon  by  the  Court,  and  one 
upon  which  there  can  lie  so  little  doubt  as 
to  the  justice  and  legality  of  your  decisions. 

I  will  briefly  state  what  we  conceive  to  be 
the  question  of  law,  and  of  fact  upon  which 
your  verdict  in  this  case,  is  to  be  made. 

The  questions  of  law,  are  two ;  First : 
What  is  the  grade  of  this  homicide,  with 
reference  to  the  person  who  discharged  the 
pistol,  the  bullet  from  which  pistol  killed 
Archibald  Beebec ;  was  the  shooting  maur 
slaughter  or  murder  ? 


We  contend  that  it  was  murder.  Second  : 
What  with  retcrenceto  thedefendants,  Pow- 
ers and  Watkins? — first,  supposing  them  to 
have  been  co-conspirators  with  the  person 
who  actually  di.scharged  the  pistol.  Second : 
In  the  event  that  no  conspiracy  or  combina- 
tion is  actually  estal)lished ;  in  either  case 
we  contend  that  their  crime  was  murder. 

To  the  first  of  these  questions  there  can  be 
but  one  answer,  the  crime  is  clearly  that  ot 
murder,  aud  I  think  that  the  same  answer 
will  be  given  to  the  second  question ;  for  if 
the  combination  be  established  it  results 
that  whatever  was  said  or  done  by  either 
of  the  parties  thereto  in  the  furtherance  or 
execution  of  the  common  design,  is  the  de- 
claration or  act  of  all  the  ])artics  thereto ; 
but  even  admitting  the  proof  of  combina- 
tion defective,  it  will  appear  clearly  to  the 
minds  of  this  lionorable  Court,  that  the  fact 
that  Powers  aud  Watkins  were  engaged  in 
and  attempting  to  perform  an  unlawful  act, 
even  though  they  may  not  have  contemplated 
(as  we  think  the  evidence  has  shown  they  did 
contemplate)  the  commission  of  this  partic- 
ular felony,  yet  if  another  comes  into  their 
assistance,  and  commits  the  felony,  they  are 
all  alike  guilty  of  the  murder. 

The  questions  of  facts  involved  in  this  is- 
sue are  first,  did  the  accused,  or  any  two  of 
them  conspire,  confederate,  or  combine  to- 
gether in  the  commission  of  the  murder  an 
charged?  Second— did  the  defendant  To- 
lar,  discharge  the  pistol  which  slew  Archy 
Beebee  ?  Third — did  the  accused  or  any 
of  them  in  pursuance  of  such  combination, 
or  conspiracy,  and  with  the  intent  alleged, 
commit  either  or  all  of  the  acts  charged  ? 
Fourth — Did  the  defendants  Watkins  and 
Powers  attack  Archibald  Beebee  with  the 
intent  to  kill  him,  or  to  do  him  sersous  bodi- 
ly harm, — and  did  the  defendant  Tolar, 
without  previous  concert,  come  into  their  as- 
sistance and  effect  what  they  were  contem- 
plating, and  attempting  to  do  ? 

To  the  first  question,  I  think  there  can  be 
but  one  answer,  for  never  was  a  conspiracy 
or  combination  more  clearly  proven,  than  in 
this  case;  nor  is  it  jjossible  to  prove  a  con- 
spiracy more  clearly,  unless  one  of  the  con- 
spirators gives  evidence  against  his  fellow 
conspirators. 

The  second  question  is  answered  by  the 
imqualified  and  direct  testimony  of  witness- 
es, corroborated  by  nearly  the  same  number, 
who  although  they  did  not  see  the  defen- 
dant Tolar,  in  the  very  act  of  discharging 
the  pistol,  which  killed  Archy  Beebee,  did 
see  acts  which  tend  to  show  that  the  pistol 
was  discharged  by  Wm.  J.  Tolar,  and  no  one 
else. 

The  third  and  fourth  questions,  like  tlie 
first  and  second,  arc  answered  in  the  affirma- 
tive by  the  evidence  ;  and  that  so  clearly  as 
to  leave  no  room  for  question  or  doubt. 


OF 

ED.    GRAHAM   HAYWOOD, 

SPECIAL    JUDGE    ADVOCATE, 

IN   KKPLY    TO 

Tb«  MvcrAl  argnmcDts  in  derence  of  William  J.  Tniar,   Da^id  Watltins  and  Thomas  Powers, 
charged  with  the  mnrdrr  of  .Archibald  iteebee,  at  Fayetteviile,  North-Carollna. 


May  rr  pleask  titk  Court:  As  this  most  fntereBting  and  important  cause 
has  already  occupied  so  mucli  time — and  as  the  patience  of  this  Court,  so 
courteously,  and  so  Liudably  manifested,  at  every  stage  of  this  trial,  must 
now  be  nearly  exhausted, — I  shall  endeavor,  in  discharging  the  duty  incum- 
bent upon  me,  to  consume  as  little  more  time  as  may  be  consistent  Avith  a 
clear  exposition  of  the  principles  of  law,  necessary  to  be  miderstood,  in  order 
that  the  Court  may  arrive  at  a  just  and  legal  decision,  • 

The  evidence  in  the  case,  however  conflicting  in  its  cliaracter,  has  been  mi- 
nutely and  distinctly  stated  by  the  witnesses,  and  has  been  presented  with  a 
fullness  of  detail,  and  in  accumulated  masses,  such  as  are  not  often  to  be  obtain- 
ed in  the  conduct  of  criminal  prosecution  ;  while  the  ingenious  and  able  com- 
ments ot  the  Counsel  for  the  defence,  upon  the  facts,  and  their  eloquent  and 
elaborate  discussion,  and  illustration  ot  legal  principles  involved — as  seen 
from  their  point  of  view — give  to  me  and  to  this  Court  the  full  and  comfort- 
ing assurance  that  the  law  is  not  likely  to  be  administered  with  undue  se- 
verety  in  reference  to  these  defendants. 

Of  the  many  honorable  duties  which  are  assigned  to  the  members  of  the 
legal  profession,  there  are  few  higher  and  holier  trusts,  than  that,  committed 
to  my  brethren,  who  are  engaged  in  this  defence;  with  the  lives,  the  liber- 
ties and  the  reputations  of  their  clients  committed  into  their  hands — they 
stand  for,  lo  !  these  many  days,  struggling  in  their  behalf^— battling  with 
sleepless  vigilance  for  their  lives — bound  alike  in  lionor  and  by  inclination  to 
abate  not  one  jot  or  tittle,  of  heart  or  hope  till  Death's  pale  flag  flaunts  on  the 
ramparts.  This  Court  I  am  sure  cannot  but  admire  the  eflfbrts  of  intellect 
and  eloquence  Avhich  have  been  made  by  the  CouTisel  for  the  prisoners,  In 
going — as  they  have  gone — to  the  very  verge  of  their  professional  risrhts — in 
endeavoring  to  fix  the  crime  alleged  in  the  charge  and  specification  upon  an- 
other citizen,  who  is  comparatively  innocent,  they  have,  perhaps  kept  with- 
in the  strict  line  of  their  professional  duty,  from  w^hich  they  were  under  n  > 
obligation  to  depart ;  but  this  Court  will  judge  whether  we  will  be  equally 
within  the  line  of  our  own  duty,  in  sanctioning  the  ch^r'^p  of  murder,  which 
they  have  attempted  to  establish  against  the  witness  Thiiiips,  aud  in  sustain- 
ing their  appeals  in  this  behalf,  which  have  been  urged  upon  us,  with  all 
the  exertions  of  strong  minds  forced  into  vigorous  action  bj  warm  hearts 
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In  them  to  make  the  attempt  naturally  grows  out  ol  their  professional  situa- 
tion, but  your  position  as  a  Court,  and  my  position  as  representing  the  gov- 
ernment in  this  prosecution,  are  wholly  difterent. 

AVe  are  now  arriving  at  the  conclusion  ol  the  first  of  a  series  of  causes^ 
which,  from  the  novelty  of  the  tribunal  before  wliich  they  are  conducted, 
from  the  importance  of  their  princi])les,  from  the  interest  telt,  by  at  least, 
a  portion  of  the  community,  in  their  results,  and  from  the  immense  stake 
which  the  defendants  have  depending  upon  their  decision,  are  almost  with- 
out a  precedent  in  the  juridical  history  of  this  State, 

In  the  very  nature  of  things  it  was  not  to  be  expected  but  that  such  an 
investigation — involving  in  it  so  much  ot  personal  interest  and  of  sectional 
prejudice — of  political  sentiments,  and  even  of  social  teeling — should  exhibit 
the  vehement  excitement,  so  painfully  manifested  by  many  of  the  witnesses 
throughout  its  progress.  In  none  of  these  feelings  do  I  myself^ — in  none  of 
these  "feelings  I  am  sure  does  this  court  participate.  Our  duties  are  higher 
and  holier.  We  are  the  cliosen  ministers  of  a  great  and  powerful  govern- 
ment, called  upon  to  decide  between  that  government  and  certain  of  her 
subjects,  who  are  said  to  have  forfeited  their  lives  by  a  violation  of  the  law. 
Our  trust  equally  demands  that  the  public  law  should  be  vindicated  to  the 
lull  extent  that  it  has  been  infracted,  and  that  no  particle  of  the  rights  ot 
the  accused,  guarantied  by  existing  laws,  should  be  compromised  in  order 
to  accomplish  that  end.  Our  duty  is  to  punish  offenders,  not  to  immolate 
victims  ;  but  it  is  also  our  duty  to  execute  the  public  law,  and  not  to  search 
after  excuses  for  its  violation. 

The  task  before  us  is  one  requiring  no  common  effort;  but  cool  heads  and 
honest  hearts  have  often  achieved  results  mu'^^'h  more  difficult  to  be  attained, 
and  at  the  same  time,  these  constituents  ot  impartial  justice  are  here  thi& 
day  imperatively  demanded.  Our  chief  difficulty  arises  from  this,  that  we 
have  here  had  given  to  us  in  evidence,  versions  ot  the  unhappy  events  cul- 
minating in  this  homicide,  coming  from  sources  apparently  equally  trust- 
worthy, seemingly  irreconcilable  Avith  one  another. 

But  before  entering  more  fully  into  the  cnmsideration  of  the  merits  of  thin 
cause,  the  court,  I  am  sure,  will  pardon  me  for  a  moment,  under  all  the  pecu- 
liar circumstances  in  which  I  am  placed,  while  I  speak  of  myself  and  of  my 
connection  with  this  prosecution ;  that  I  may  say,  once  for  all,  that  in  the 
performance  of  the  professional  duty  imposed  upon  ine  by  m}^  position  here^ 
the  popular  smile  has  for  me  no  allurements,  and  the  popular  frown  has  no 
terrors.  The  breath  of  the  people  at  the  best  is  but  air,  and  that  not  often 
wholesome.  For  what  I  have  done  in  the  prosecution  of  this  cause — for 
what  I  shall  do  in  its  progress — I  make  no  ajiologies ;  I  have  no  apologies- 
to  make.  I  invoke  no  sympathy  ;  I  thank  Ood  I  need  it  not ;  but  I  stand 
hero  to-day  with  the  profoimd  and  ]>roud  conviction,  that  as  a  faithful,  hon- 
est, and  honorable  member  of  the  great  profession  to  which  I  belong,  and  in 
the  best  interest,  as  I  am  well  satisfied,  of  the  commonweal,  I  am  daring' 
to  do  what  I  believe  to  be  my  duty,  amid  trials  and  temptations,  which,  to 
aay  the  least  of  it,  are  unusual  in  such  cases,  and  which,  I  trust  in  God,  for 
the  sake  of  the  public  justice  and  virtue  of  the  country,  are  not  to  become 
common ;  and  I  am  willing  to  leave  it  to  time  and  m}^  manner  of  life  to 
•consign  to  oblivion  the  carpings  of  the  envious  and  the  calumnies  of  thq; 
malignant.  ' 

I  am  doing  my  professional  part  to  administer  the  law,  under  the  oriby 
government  which  now  has  the  power  to  enforce  any  law,  ai^d  to  preserve 
»ny  order  in  North  Carolina. 
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The  worst  possible  government  is  better  than  anarchy,  and  in  times  of 
sncli  infinite  difKculty  that  must  be  the  best  government,  however  little  do-' 
girable  in  itself,  wliicli  will  most  speedily  restore  peace  and  tranquility  to' 
the  land,  ami  stop  the  woinids,  which  contending  parties  are  daily  inflicting 
upon  each  otlicr.  Some  one  must  be  invested  with  power  to  enforce  the 
law  and  preserve  general  order,  and  come  what  will  in  the  future,  peace  and' 
order  and  the  restoration  of  law  ought  to  be  our  first  and  most  pressing  ob-' 
jects.     *'  InUrest  rei puhl icae  ut  sit  Jinis  litiuiii.'''' 

It  may  be  easy  to  misrepresent  these  views;  to  call  them  abject;  to  say* 
that  they  are  prompted,  if  not  by  sordid  hopes,  at  least  by  slavish  minds :  but' 
in  the  performance  of  the  duty  with  which  I  am  char'ged  in  this  case,  I  deem 
myself  uny  thing  but  slavish  to  the  prevailing  temper  of  the  day,  and  cannot 
perceive  that  I  am  subjecting  myself  to  any  just  reproach  ;  our  people  oughttd 
remember  that  the  most  uncompromising  assertors  of  the  duty  of  submission, 
to  the  will  of  God,  l)y  yielding  ready  and  cheerful  obedience  to  the  powers' 
that  be  which  are  ordained  of  Him,  have  often  proved,  no  less,  the  sturdicsf 
champions  of  the  rights  of  the  people.  There  are  some  who  know  and  feci! 
how  just  a  pride,  how  true  a  glory— may  spring  from  the  very  meekness  of 
legitnnatc  ol)cdience. 

And  as  for  those,  without  this  Court,  who  have  been  so  good,  as  to  criti- 
cise my  conduct,  because  I  do  my  professional  part,  to  see  to  it,  that  feionii 
ahall  not  go  "  unwhipt  of  justice,"  and  that  criminals  shall  not  escape  the 
just  terror  of  the  law:  and  who — ^judging  jue  by  a  standard  of  virtue,  whicE 

aeared  consciences,  and  vicitms  practices  have  erected  in  their  own  bosoms ■' 

have  assigned  to  me  base  and  sordid,  and  unworthy  motives  for  what  I  do' 
they  are  entitled  to  my  com])assion  and  my  contempt,  and  most  richly  are 
they  rewarded  with  them  l)oth. 

And  now,  I  return  to  what  I  have  said  before,  that  we  have  comparative^ 
ly  few  and  easy  legal  problems  to  encounter,  in  coming  to  a  finding  in  tliig 
case — and  our  chief  difficulty  arises  from  the  fact,  that  "we  have  had  o-iven  to 
us,  in  evidence,  versions  of  the  unhappy  events  which  culminated  in  thig 
homicide,  ("oming  from  sources,  apparently  equally  trustworthy,  seemingly 
irreconcilable  with  one  another. 

To  those  familiar  with  judicial  investigations,  there  is  no  novelty,  in  the 
seeming  inconsistency,  and  the  apparently  conflicting  character  of  much  of 
the  evidence  which  has  been  adduced.  We  are  perpetually  observinc;,  that 
witnesses,  seemingly  equally  honest,  describing  transactions  occurring  in  largcj 
tumultuous  and  highly  excited  assemblies,  are  in  some  of  their  statements! 
respecting  even  prominent  facts,  in  direct  collision.  These  discrepancies  may 
arise  from  various  causes,  and  do  not  necessarily,  nor  even  probably 
imply  wilfull  and  corrupt  perjury  upon  the  part  of  any  one.  One  man,  from 
his  immediate  contiguity  to  the  scene  of  the  occurrences  he  describes,  and 
from  his  attention  being  particularly  directed  to  them — from  his  nervous  or- 
ganization being  sound  and  cool  in  the  midst  of  danger  and  excitement,  and 
from  the  natural  superiority  of  his  perceptive  faculties — from  his  imagina^ 
tion  being  healthy,  and  his  having  no  particular  personal  interests,  sympathy 
or  prejudice,  in  the  subject  matter  of  the  investigation— may  trulv  detail  ac-. 
tual  events  of  instantaneous  occurrence,  which  another  of  equal  intei^rity  and^ 
aeemingly  with  the  same  means  of  knowledge,  but,  in  reality  less  favorable 
circumstanced,  declares  he  has  not  noticed,  and  which  he  may,  even  honest- 
ly, deny  to  have  existed.  The  jurist  familiar  with  the  nature",  and  course  o£ 
these  disturbing  influences,  makes  a  just  allowance  for  them ;  and  endea^. 
v-ors  to  reconcile  such  conflicting  statements.     The  law  requires^   that  thos* 


308  ARGUMENT   OF    E.    G.    HAYWOOD, 

engaged  in  investigating  facts,  should  reconcile  all  the  apparently  conflict- 
ing testimony,  if  it  be  reasonably  possible,  so  to  do,  before  imputing  wilfuU 
arid  corrupt  perjury  to  any  one,  as  an  easier  mode  of  solving  the  problem. 
Accordingly  in  cases  of  conflicting  evidence,  the  first  step  in  the  progress  of 
inquiry  must  naturally,  and  obviously  be — to  ascertain  whether  the  appar- 
ent inconsistencies  and  incongruities  which  such  evidence  presents  are  real — 
whether  the  evidence  camiot,  without  violence  or  constraint,  all  be  recon- 
ciled. And  in  applying  this  principle,  two  well  settled  rules  are  to  be  ob- 
served. 

First.  It  is  to  be  noted  that  a  great  deal  of  the  apparent  discrepancy,  ob- 
servable in  testimony,  arises  from  omission  ;  from  a  fact  or  circumstance — • 
which  is  indeed  noticed  at  tlie  time  uf  its  occurrence  or  existence  by  several 
witnesses, — being  narrated  in  evidence  only  by  one,  or  a  few  witnesses ;  while 
some  other  fact  or  circujnstance,  omitted  by  the  witness,  or  witnesses  who 
stated  the  first  fact  or  circumstance,  is  narrated  in  evidence  by  the  depo- 
nents who  omit  the  jirat.  IS^ow',  om.ission  in  reality  creates  no  discrepaiwy^ 
and  is,  at  all  times,  a  very  uncertain  ground  of  objection  to  the  veracity  of 
a  witness.  "VVe  perceive  it  not  only  in  the  comparison  of  the  evidence  of 
different  witnesses,  but  often  even  in  the  same  witness,  when  compared  with 
himself.  There  are  a  great  many  particulars,  and  some  of  them  of  import- 
ance, Avhicli  an  honest  -witness  may  set  forth  on  one  occasion  of  giving  his 
testimony,  and  leave  out  entirely  on  a  second  occasion.  It  is  never  safe  to 
conclude  that  evidence  is  hopelessly  inconsistent  and  irreconcilable,  because 
some  Avitnesses  have  merely  failed  to  state  facts  and  circujnstances,  de- 
posed to  by  others  ;  but  such  facts  and  circumstances — eojteris  paribus — 
must  be  accepted  as  proved. 

There  is  a  marked  illustration  of  this  principle,  to  be  gathered  from  a  com- 
parison of  the  several  accounts  of  the  different  appearances  of  our  Lord  and 
Saviour,  to  his  disciples,  after  his  resurrection,  contained  in  the  jS^ew  Tes-^ 
lament,  as  narrated  in  Matthew,  chap,  xxvii,  verses  1(5  to  20  inclusive — Mark, 
chap,  xvi,  verses  12  to  14:  inclusive — Luke,  chap,  xxiv,  verses  13  and  36 — 
John,  chap,  xx,  verses   19  to  29  inclusive,  and  chap,  xxi,  verse  1. 

Thus,  St.  Matthew  says,  that  while  the  eleven  disciples  were  on  a  moun- 
tain in  Galilee,  where  Jesus  had  appointed  them,  he  appeared  unto  them  ; 
and  this  is  the  only  appearance  of  our  Saviour,  after  his  resurrection,  which 
jSt.  Matthew  records.  St.  Mark  speaks  of  our  Saviour  as  having  appeared 
unto  two  of  them  as  they  walked  and  went  into  the  country,  and  of  a  sec- 
ond appearance  unto  the  eleven,  as  the}^  sat  at  meat,  Avhich  last,  is  evidently 
not  the  same  appearance  mentioned  by  St.  Matthew,  as  having  occurred  up- 
on Mount  Tabor,  in  Galilee.  St.  Luke  also  speaks  in  verse  13,  chapter 
xxiv,  ot  his  appearance  to  two  of  the  disciples  on  the  day  of  his  resurrec- 
tion, a:- they  were  walking  to  the  village  ciiiled  Ahnnaus,  which  was  from 
Jeirusalem,  about  three  score  furlongs  ;  he  also  states,  in  verse  33,  that  those 
two  disciples  rose  up  the  same  hour  and  returned  to  Jerusalem,  and  "found 
the  eleven  gatliered  together  and  them  that  were  with  them,"  and  while 
the  J  were  narrating  what  had  occurred  ''Jesus  himself  stood  in  the  midst 
of  them."  St.  John,  at  verse  1 9  of  chap,  xx,  says :  "  Then  the  same  day 
(the  day  of  the  resurrection)  at  evening,  being  the  first  day  of  the  week, 
when  the  doors  were  shut  whore  the  disciples  were  assembled,  for  fear  of 
the  Jews,  c.une  Jesns.and  stood  in  the  midst ;"  and  again  at  verse  26,  the 
same  narrator  states  that  "after  eight  days  again  his  disciples  were  within 
and  Thomas  with  them,  then  came  Jesus — the  doors  being  shut — and  stood 
in  the  midBt."    And  in  the  .first  y.er6e  of  chap,  xxi,  ot  this  gospel,  it  i-s  sta- 
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ted  tliat  "after  tliese  things  Jesus  slioMcd  himself  again  to  the  disciples  of 
the  sea  of  Tilxjrias." 

Now,  here,  if  the  Court  ])lea8e,  are  four  lionest  men  under  tlie  inspiration 
of  the  lloly  Spirit — partially — at  least — who  severally  undeitake  to  narrate 
the  evidence,  to  establish  perhaps,  tlie  inijst  important  event,  (the  resurrec- 
tion ot  (yhrist,)  in  the  history  of  the  most  important  man — who  was  at  once 
man  and  God — who  ever  lived  upon  the  face  of  the  earth.  '\^\\q  fact  of  His 
resurrection  was  the  seal  of  His  Commission — it  was  the  crowning  miracle  of 
His  life — it  was  the  test  of  His  divinity,  tor  which  the  hlaspheming  Jews  had 
asked,  as  He  hung  upon  the  Cross — when  they  bade  Him  come  down  froni 
the  Cross,  and  they  would  ])elieve  that  He  was  the  Son  of  God.  And  yet, 
it  the  Court  will  take  the  trouble  to  investigate  the  matters  coi\tained  in  the 
chapters  to  w'hich  I  have  called  their  attention — comparing  the  gospels  of 
St.  Matthew,  St.  Mark,  St.  Luke  and  St.  John— they  will  find,  that  all  the 
Evangelists  give  dilferent  accounts  of  the  appearances  of  our  Saviour  after 
his  resurrection,  which  accounts  it  is  almost  impossible  to  reconcile  with  on© 
another;  and  this  apparent  variance  can  he  accounted  for,  oidy  upon  the 
(supi)osition  of  important  omissions  l)y  one  Evangelist  or  another. 

Ihe  next  rule  under  this  sub-division  is,  that  there  is  an  important  distinc- 
tion between  jt?r>.?<;Vn'e  and  negative  testimony,  and  in  cases  where  one  is  used 
for  the  purpose  of  repelling  tlie  other — uidess  the  contrary  manifestly  ap- 
pears— the  presumption,  in  favor  of  human  veracity  shall  operate  to  support 
the  a.ffirtnatwe  testimony.     (1  Starkie  on  evidence  p.  517.) 

The  application  of  this  rule  supposes  that  the  positive  may  l)e  reconciled 
with  the  negative  without  violence  or  constraint,  and  that  the  negativ^e  may 
be  accounted  for  on  the  ground  of  either  inattention,  inadvertence,  error, 
mistake,  or  defect  of  memory,  in  the  person  rendering  it.  H',  for  instance, 
two  persons  should  ren)ain  in  the  same  room  for  the  sanie  period  of  time,  and 
one  of  them  should  swear,  that  during  that  time  he  heard  a  clock  in  the  room 
strike  the  houi",  and  the  other  should  swear,  he  did  7)01  hear  the  clock  sti'ike, 
it  is  very  possible  that  ihQ  fact  may  be  trvs^  and  yet  each  witness  may  svjear 
truly.  It  is  not  only  p(»ssible,  but  2)'rohahle,  that  the  latter  witness,  though 
in  the  same  room,  through  inattention,  might  be  unconscious  ot  the  fact,  or, 
being  conscious  of  it  at  the  time,  that  the  impression  of  it  had  afterwards  fa>- 
ded  from  his  memory.  It  follows  therefore,  as  we  have  first  stated — -and  by 
way  ot  corollary  to  the  last  ])roposition — that  in  such  cases.,  unless  the  con- 
trary manifestly  appeal's.,  the pvesiunption^  infawr  cyf  human  veracity^  shall 
operate  to  support  the  affirmcdive  testimony. 

But,  if  the  difi'erent  statements,  upon  examination,  be  found  irreconcilable, 
it  becomes  an  imjKjrtant  duty,  by  careful  investigation  and  comparison,  to 
reject  what  is  vicious;  and,  in  so  doing  to  distinguish  between  the  miscon- 
ceptions of  an  innocent  witness,  which  cannot  atiect  his  general  credibility, 
and  wilful  and  corrupt  misrepresentations  which  may  destroy  his  credit  alto- 
gether. The  prcsnm])tion  of  reascm,  as  well  as  of  law,  in  favor  of  innocence, 
will  in  the  first  instance,  attribute  a  variance  in  testimony  to  innocent  mis- 
conception, rather  than  to  wiltul  and  corrujit  misrepresentation. 

And  it  is  here  to  be  observed,  that  partial  variances,  in  the  testimony  of 
different  witnesses,  on  minute  and  collateral  points — although  they  fre- 
fpiently  aftord  the  opposing  advocate  a  topic  for  copious  observation — are 
really  of  little  lm])urtance,  unless  they  be  of  too  striking  and  prominent  ft 
nature  to  be  ascribed  to  mere  inadvertence,  inattention,  or  defect  of  memory. 
It  so  rarely  happens  that  witnesses  of  the  same  transaction  perfectly  and 
entirely  agree  on  all  points  connected  with  it ;   that  an  entire  and  complete 
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coincidence  in  every  particular,  so  far  from  strengthening  their  credit,  nol 
unfreqnentl}'  engenders  a  suspicion  of  practice  and  concerts  (1  Starkie  on 
•Evidence,  ])ages  468,  -169.) 

And  admitting  real  inconsistencies  and  incongruities  to  exist  in  a  mass  of 
testimony — even  upon  iinportant  collateral  points — J  know  of  no  more  rash 
and  unphilosophical  conduct  of  the  understanding,  than  to  reject  the  sub- 
stance of  a  narrative,  by  reason  of  some  diversity  in  the  circumstances  with 
which  it  is  related.  Tlie  usual  character  of  all  human  testimony,  which  is 
reliable,  is  substantial  truth  and  coincidence^  under  circumstancial  variety. 

This  is  what  the  daily  experience  of  courts  of  justice  teaches.  When  ac- 
counts of  a  transaction  come  from  the  mouths  of  ditferent  witnesses,  it  is 
seldom,  indeed,  that  it  is  not  possible  to  pick  out  real  inconsistencies  be- 
tween them.  Numerous,  and  sometimes  important,  variations  present  them' 
selves;  not  seldom,  also,  absolute  and  final  contradictions  ;  but  neither  the 
one  nor  the  other  is  sufticient  to  sliake  the  credibility  of  the  main  fact,  or  to 
fix  upon  the  witnesses,  who  are  otherwise  unimpeached,  the  stigma  of  wilftil 
and  corrupt  misrepresentation. 

The  real  question  in  such  cases  must  always  be,  whether  the  points  of  va- 
riance and  discrepancy  be  of  so  striking  and  decisive  a  nature,  as  to  render 
it  impossiblcj  or  at  least  difficult,  to  attribute  them  to  the  ordinary  sources 
of  inattention,  inadvertence,  incapacity,  mistake,  error,  or  want  of  memory 
on  the  part  of  some  one  or  more  of  the  witnesses.  As  a  just  and  satisfactory 
finding,  on  the  case  now  in  hand,  depends  much,  if  not  entirely,  upon  a  ju- 
dicious sifting,  and  discriminating  analysis,  of  the  evidence  adduced,  I  shall 
cite  a  few  examples  from  written  histories,  touching  upon  the  same  scenes 
of  action,  to  illustrate  my  meaning. 

During  the  reign  of  the  Emperor  Caius  Caligula  at  Rome,  as  cotemporarj 
history  tells  us,  he  ordered  the  Jews  to  place  his  statue  in  their  temple  at 
Jerusalem.  The  Jewish  nation  sent  an  embassy  from  Alexandria  to  the 
Emperor,  to  protest  against  this  sacrilige,  and  deprecate  the  execution  of  his 
order.  Philo  places  the  sending  of  this  embassy  in  harvest ;  Josephus  iu 
seed  time  ;  both  were  cotemporary  writers.  Philo  says  it  consisted  of  Jive 
Jews  at  least  /  Josephus  says  it  was  composed  of  Jews  and  Gentiles — thres 
of  each  But  what  reasonable  man  is  led  by  this  direct  and  positive  incon- 
sistency, to  doubt,  whether  such  an  embassy  was  sent  at  all,  or  whether  such 
an  order  was  ever  made  by  Caius  ;  or,  finally,  to  reject  the  whole  narrative 
of  either  author,  because  in  this  particular,  one  of  them  must  have  been  mis- 
taken. 

Take  an  instance  from  English  history — and  it  exhibits  many  examples  of 
the  same  kind — say  the  execution  of  the  Marquis  of  Argyle,  in  the  reign  ot 
Charles  the  Second.  Lord  Clarendon,  in  his  history  of  the  rebellion,  relates — 
that  the  Marcpiis  was  condemned  to  be  hanged^  that  he  vjas  accordingly 
hanged,  on.  the  very  day  of  his  condemnaticm  which  was  Saturday.  On  the 
contrary,  Burnet,  Woodrow,  Heath  and  Ecliard,  concur  in  stating — that  he 
was  condemned  to  be  hehtaded,  thathew^a.s-  heheaded,  not  on  the  Saturday  of 
his  condemnation,  but  on  the  Monday  following.  Are  we  to  reject  the  sto- 
ry of  any  one  of  these  historians  in  toto,  because  in  this  instance,  of  the 
death  of  the  Marquis  of  Argyle,  one  of  them  must  be  in  error — and  is  skep- 
ticism to  carry  us  so  far,  as  to  raise  a  question,  because  of  these  inconsisten- 
cies, and  incongruities  in  the  evidence,  whether  the  Marquis  of  Argyle  was 
executed  at  all  {  Yet,  this  ought  to  be  left  in  uncertainty,  according  to  the 
principles  upon  which  the  Counsel  for  the  defence  in  the  case,  have  attacked 
the  evidence  for  the  prosecution.     Take  an  instance  trom   the  New  Testa- 
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inent  again — I  presume,  tliat  in  tliis  enliglitened  a«;e,  and  in  a  christian  coun- 
tr}',  it  cannot  be  denied,  that  the  birth,  life,  death  and  resurrection  of  our 
Lord  Jesus  Ciirist,  arc  tlic  nujst  important  events  in  the  history  of  the  world. 
1  shall  assume — and  who  can  question  it ^ — that  t\\c  doctr'nie  of  the  atone- 
ment is  tlie  very  centre — the  Omphalos — of  the  whole  system  of  the  Christian 
Keligion ;  and  the  faH  of  the  cruclfxion^  with  all  its  surroundings,  as  evi- 
dencing tliat  doctrine,  is  the  most  important  event  recorded  in  the  Holy  Gos- 
pels, it  cannot  be  doubted,  that  the  Evangelists,  who  give  the  history  of 
this  inqjortant  event,  were  scrupulously  exact,  strictly  conscientious,  and  ful- 
ly aware  of  the  magnitude  of  the  event  which  they  recorded,  and  of  the  high 
duty  which  was  im[)oricd  upon  them,  of  stating  every  circumstance  connec- 
ted with  the  crucifixion,  witli  the  most  rigid  adherance  to  truth.  It  may 
be  unhesitatingly  atHrmcd,  tliat  no  form  of  attestation,  however  solemn,  can 
be  invented,  which  will  impress  upon  a  witness  before  our  Courts,  a  more 
vivid  sense  of  the  obligation  under  which  he  lies,  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  than  that  which  was  recognized  by  the 
Holy  Evangelists,  when  they  penned  the  Gospels,  for  the  use  and  for  the  sal 
vation  of  all  mankind.  Two  of  the  Evangelists  were  eye-witnesses  of  the 
facts  which  they  record;  and  all  of  them  were  familiar  with  the  details,  of 
those  facts.  That  they  were  selected  for  the  perfonnance  of  this  duty,  in 
the  early  ages  of  the  Christian  church — when  inspiration  was  direct,  and 
miracles  not  usual — is  the  best  evidence  of  their  fitness  and  capacity  for  the 
task.  We  have,  then,  four  ca[)able  men;  to  whom  every  opportunity  has 
been  afforded  to  know  the  truth  ;  entirely  conscientious;  under  the  strongest 
possil)le  inducement  to  tell  the  truth  ;  with  a  full  sense  of  their  obligations, 
and  of  the  im})ortance  of  that  truth  ;  whose  duty  it  has  become  to  relate  the 
most  important  event  in  the  world's  history,  with  circumstantial  detail — that 
is  to  say,  the  crucifixion  of  Christ;  for  the  benefit  of  all  mankind;  and  yet, 
discrepancies,  incongruities,  and  irreconcilable  differences,  of  the  same  char- 
acter as  those  which  are  exliil)ited  in  the  evidence  for  the  prosecution,  addu- 
ced in  this  cause,  and  which  have  been  urged  by  the  Counsel  for  the  defi'nce, 
as  a  reason  for  discrediting  the  whole  of  a  witnesses  testimony,  are  to  be 
found  in  the  narratives  of  our  Saviour's  crucifixion,  contained  in  the  four 
Gospels  of  St.  Matthew,  St.  Mark,  St.  Luke,  and  St.  John,  For  example — 
take  the  time  of  the  crucifixion  ;  that  is,  to  say,  the  hour  of  the  day.  It  is 
given  differently  by  the  four  Evangelists,  as  will  be  seen  by  reference  to  John 
xix.  chapter,  l4th  verse,  in  which  is  placed,  at  the  sixth  lu)ur,  or  twelve 
o'clock :  Mark  xv.  chapter,  2r)th  verse,  in  which  it  is  said  to  have  taken 
at  the  third  hour,  that  is,  nine  o'clock.  In  Matthew  xxvii.  chapter,  verses 
37  to  4:5  inclusive; — it  is  not  stated  at  what  hour  the  crucifixion  occurred, 
but  the  supernatural  darkness  connected  and  associated  with  it,  is  spoken  of 
as  having  come  upon  the  whole  earth  at  the  sixth  hour,  that  is  twelve  o'clock  ; 
and  according  to  the  narrative  the  crucifixion  must  have  taken  place  previ- 
ous to  that  time.  Luke  xxiii.  chapter,  verses  33  to  44  inclusive,  gives 
substantially  the  same  account  ot  this  matter  that  St.  Matthew  does. 

So,  note  in  this  case,  that,  the  old  man,  Calvin  Hunter,  one  of  the  witnes- 
ses for  the  prosecution,  was  in  doubt  whether  the  killing  of  Beebee  occurred 
in  the  morning  or  in  the  afternoon.  This  uncertainty  may  not  be  used  in 
the  defense  for  the  purpose  of  assailing  his  integi'ity,  or  showing  that  he  has 
been  guilty  of  perjui'y  •  but  I  am  arguing  to  show  that  it  ought  not  even  to 
diinbiish  the  weight  of  his  testimony  as  to  the  main  fact  /  that  such  a  cir- 
cumstance as  this,  ought  to  have  no  weight  whatever  attached  to  it,  as  di- 
minishing the  credit  ot  a  witness  because  of  any  incapcbcity  which  it  demon- 
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strates  ;  it  caTiiiot  touch  his  iniegrity,  for,  as  I  liave  shown  Ly  various  illus- 
trations— inclu(lin<;  one  from  tlie  Holy  Evangelists  themselves- — variances  of 
this  character,  will  occur,  as  long  as  men  have  imperfect  faculties,  and  theso 
too,  in  inijx)rtant  jiarticulars. 

So  also  with  regard  to  the  superscription  which  was  written  over  our  bles- 
sed Lord's  head,  when  he  was  nailed  to  the  cross.  The  Fvangelists  all  dif- 
fer from  one  another  as  to  the  precise  wording  of  it.  It  was  a  strikijjg  cir- 
cumstance connected  with  the  crucifixion.  It  was  evidently  one  which  at- 
tracted attention ;  for  it  was  written  in  three  ditlerent  languages,  Hebrew, 
Greek,  and  Latin  ;  and,  we  are  told,  the  Jews  requested  of  Pilate  that  its 
terms  might  be  changed.  It  is  then  calculated  to  strike  us  with  some  aston- 
ishment, that  the  Evangelists  differ  in  their  accounts  ot  so  marked  and  promi- 
nent a  circumstance  connected  with  so  great  an  event;  and  yet,  a  compari- 
son of  their  different  narratives  will  show,  that  the  statement  of  the  wording 
of  this  superscription,  as  gi^-en  by  each  one  of  the  Evangelists,  differs  from 
that  given  by  each  and  all  of  the  others.  Saint  Mathew  says  it  was  written 
"This  is  Jesus,  the  King  of  the  Jews,"  (chap,  xxvii  verse  37).  Saint  Mark 
says  it  was,  "The  King  of  the  Jews" (chap,  xv  verse  20).  Saint  Luke  states 
that  it  was  written,  "This  is  the  king  of  the  Jews,"  (chap,  xviii  verse  88). 
And  Saint  John  says  it  was  written,  "  Jesus  of  Nazareth,  the  King  of  the 
Jews,"  (chap,  xix  verse  19). 

Are  we,  on  account  of  these  and  like  discrepancies,  to  reject  all  of  the 
Gospels,  on  the  whole  of  any  one  of  them  ;  or  to  question  whether  there  was 
any  crucifixion  of  our  Saviour  at  all;  or  whether  any  superscription  Avas 
written  over  his  head  ?  We  must  do  all  these  things  if  we  follow  the  course 
of  reasoning  followed  by  the  Counsel  for  the  defence,  to  discredit  Armstrong 
and  some  of  the  other  witnesses  for  the  prosecution.  H  each  of  the  witnesses 
iji  this  case,  introduced  on  the  part  of  the  Government,  in  stating  the  words 
used  by  Tolar,  or  any  of  the  otlier  defendants  at  the  time  of  the  homicide,  had 
stated  them  differently,  the  Counsel  for  the  prisoners  would — following  their 
coarse  of  argument — have  denounced  the  witnesses  as  perjured  ;  or,  if  not  per- 
jured, they  would,  at  least  have  insisted,  that  their  memories  were  not  to  be 
relied  on,  as  to  the  main  fact  of  the  shooting;  but  the  existence  of  these  min- 
ute inconsistencies,  and  actual  conflicts  upon  collateral  points  is,  in  reality, 
the  very  best  evidence,  that  there  has  been,  on  the  part  of  tlie  witnesses  for 
the  prosecution,  no  concert,  orcontrivance,  or  combination  in  preparing  their 
testimony. 

To  recapitulate  then  ;  in  weighiiig  tlie  testimony,  the  Court  must  recon- 
cile all  the  evidence,  if  it  be  practicable  and  possible  so  to  do,  without  vio 
lence  or  constraint ;  and — with  this  end  in  view — they  must  carefully  consid-" 
er,  wlietlier  there  is  any  actunl  inconsistency  in  the  evidence — observing  the 
rules  with  reference  to  otnisfcforn^^  and  the  rules  which  apply  to  ji^Ot^vV^^v  and 
negative  testimony,  already  laid  down.  Then,  the  Court,  if  it  finds  incon- 
gruities, must  take  another  step,  and  ascertain  where  the  ii>consistencies  are, 
and  whether  they  arise  from  inadvertance,  error  or  defect  of  memory  on  the 
])art  of  some  of  the  witnesses,  or  are  to  be  attril)uted  to  wilful  and  corrupt 
niisre])resentation.  But  even  if  the  Court  should  find  inconsisteiu-ies — if 
those  incHmsistencies  arise  on  minute  and  collateral  points,  they  can  only  be 
used  for  the  purpose  of  attacking  the  witness's  integrit}',  Avhen  attnJmiuhle 
to  falsehood  or  prevarication  on  the  j)art  of  the  witness,  in  whose  evidence 
they  arise,  and  ought  not  for  the  reasons  already  given — to  be  of  any  weight 
in  determining  the  allliiy  of  the  witness  to  state  the  fact  with  substantial 
correctness. 
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I  coine  now  to  tlie  tJilrd  head  of  this  hrancli  of  iny  subject.  "When  tlie 
varianees  in  the  testimony  of  difiercnt  witnesses  are  not  of  so  prominent  and 
btrikinj;-  a  natni'e  as  to  render  it  im]»ossihle,  M'itliont  \iolenceand  constraint, 
to  ascrihe  tliem  to  mere  inattention,  inadvertence,  incapoeity.  error,  mis- 
take, or  defect  of  memory,  the  next  step  necessary  is,  to  decide,  to  irhat  rx- 
teritand  in  \chat partrcidars  the  adverse  evidence  is  irreconcihd)le,  and  then 
to^etermine  wliat  part  of  the  testimony  is  to  be  rejected  as  vicvnis^  and 
what  i)art  is  to  he  accepted  as  eonstitntinor  tlie  true  res  gestae,  upon  which 
the  tribunal  is  to  act.  In  other  words,  the  tribunal  enfjaored  in  investii;ating 
the  facts,  must  decide  to  what  witnt^sses  a,re  to  ])v  attributed  the  inattention, 
inadvertence,  incapacity,  error,  mistake  or  detect  of  memory,  Avhich  causes 
the  collision  in  the  eviclence;  and  in  estimatinjj;  the  ])rolnil)ility  of  mistake 
or  error,  as  also  in  decidini;  on  which  side  the  mistake  or  error  lies— acom- 
j)arison  must  be  made  ot  the  means  m\<\  oppoHirnitifs  which  the  diiferent 
witnesses  had  for  makin<>'  observation,  supposinir  them  to  be  equally  honest; 
of  the  circumstances  which  were  likely  to  excite  their  respective  attentions; 
of  their  respective  reasons  and  motives  for  attending,  even  supposing  them 
to  be  honest ;  of  the  relative  strength  of  their  respective  perceptive  faculties; 
of  their  relative  coolness  in  the  midst  of  excitement  and  danger  ;  of  their  re- 
spective intellectual  alnlities,  including  strength  of  menu»i'y  and  powers  of 
recollection  ;  and  special  regard  should  also  be  paid  to  the  relative  inditfer- 
erice  of  the  conllicting  witnesses  to  the  ])oint  in  question  ;  and  the  nundier 
of  the  witnesses  on  each  side,  for  even  supi)osing  them  to  be  honest,  it  is 
more  probable  that  one  or  a  few  should  be  mistaken  than  that  many  should  be. 

jNow,  I  am  about  to  broach  a  theory,  which  will  somewhat  startle  my 
brethren  on  the  other  side,  and  which  may,  perhaps,  on  first  view,  also  sur- 
prise the  Court.  It  is  this :  presmning  the  uneducated  colored  persons  who 
liave  testified  in  this  cause,  to  be  honest.  I  shall  insist  that  it  is  probable 
they  have  given  a  more  correct  version  of  its  details  of  fact  than  the  better 
informed  white  witnesses  have.  I  leave  out  of  consideration  altogether  the 
relative  opportunities  of  each  set  of  Avitnesses  for  observation,  and  their  re- 
spective reasons  for  attending  to  what  transpired,  and,  for  the  nonce,  assume 
these  tests  of  credibility  to  be  equal  in  white  and  black — educated  and  un- 
educated persons  ;  and  now — only  regarding  the  relative  strength  of  their 
respective  perceptive  faculties,  and  comparing  their  several  and  respective 
powers  of  recollection — and  supposing  them,  as  I  have  said,  to  be  equally 
honest — my  theory  is,  that  the  uneducated  man  has  (jmelter  pei^cepticm^  and 
greater  power  of  recalling  phi/sical  ideas, X\\?a\  the  cultivated  man.  Men  avIio 
are  in  the  habit  of  reflecting  a  great  deal  neglect  the  cultivation  of  their  per- 
ceptive faculties.  Take  an  Indian— a  savage — his  perceptive  faculties  are 
keen  and  active  to  an  extraordinary  degree — -and  so  ascend  the  scale  of  cul- 
tivation, and  the  acuteness  of  the  percei-tive  faculties  diminishes  as  you 
ascend.  ?^ow,  all  man's  knowledge  is  derived  from  one  of  three  sources  ; 
either  througli  his  senses,  ov  percepttive  factdtieax  or  it  is  intnitive, — if  it 
be  admitted  that  we  know  anything  by  intuition  ;  or  it  arises  from  reflect- 
ing on  what  is  dei'ived  from  the  two  other  sources  just  named. 

The  pcM'ceptive  faculties  in  the  savage  or  in  the  l)rute  beast  are  more  acute 
than  in  the  civilized  man  ;  for,  the  force  which  civilized  man  expends  on  re- 
flection, the  uncultivated  nuiu,  and  the  mere  animal,  infuses  into  the  per- 
ceptive faculties.  So  too  the  simplest  operations  of  rnenu:»ry  are  more  per- 
fect in  an  uncultivated  man,  than  in  one  of  more  culture  and  intelligence. 
I  say  the  s'imj)test  o]>erations — for  there  is  no  part  of  this  complex  macliin- 
ery  that  we  call  man,  more  curious  and  manifold  in  its  various  manifesta- 
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tious  than  raeinory.    The  simijlest  operations  of  it,  depending  upon  that  law 
of  mental  association  wliich,  for  want  of  a  better  name,  we  call  tlte  law  of 
contiguity,  are  more  perfect  in  nncultivated  persons,  than  in  those  of  culti- 
vation and  relinements.     This  may  seem  a  digression,  but  I  consider   it  im- 
portant in  this  case— the  more  important — because  these  negroes  have  been  at- 
tacked as   natural  liars ;  I  consider  it   of  importance   that   their  testimitiy 
Bhouid^have  given  to  it  the  weight  to  which  it  is  entitled,  no  more  and  no 
less.     In  urging  these  views,  I  do  not  wish  to  be  undeivtood  as  making  myself 
their  especial  champion,  or  as  claiming  for  them  a  general  superiority  to  the 
more  cultivated  and  more  intellectual  race  ;  not  at  all.    But,  lor  the  purpose 
of  upholding  justice  and  truth,  it  is  important  that  their  reliability  in  mat- 
ters depending  upon  perception  and  recollection,  should  be  established;  and 
I  say,  that  their  memories,  where  this  particular  law  of  mental  association 
which  we  call  the  law  of  contiguity  applies,  are  stronger  than  those  of  cui- 
tivated  men.     The  memory  consists  of  two  parts — retention  and  recollection. 
It  is  the  theory  of  many  celebrated  metaphysicians,  that  we  never,  absolute- 
ly, forget  anything;  that  there  is  a  "storehouse  of  the   mind"— as  Lord 
Bacon  calls  it — which  safely  holds  every  idea  that  has  ever,   at  any  time, 
been  the  object  of  mental  consciousness ;   and  that  avevy  such  idea,   so  held, 
IS  potentially  liable  to  be  recalled  at  any  moment.     We  may  set  out  with 
the  proposition,  then,  that  the  retentive  part  of  the  memory,  or  the  power  of 
.retentio7i,  is  the  same  in  all  men,  but  the  power  of  recollecti(m  varies  greatly. 
This  power  of  recollection  depends  upon  certain  laws.     We  have  not  gone 
very  far  in  their  investigation,  but  we  call  them  the  laws  of  mental  associa- 
tion^  suggestion  or  reprodactUm;  and  the  simplest  of  these  laws  is  what  we 
call  the  law  of  contiguity.     Yyy  this  we  mean,  that  whenever  two  objects  of 
sense,  or  two  ideas  of  any  kind,  have  once  been  the  subjects  of  mental  con- 
Bciousness  at  the  same  moment,  or  in  quick  succession  to  each  other,  eacli 
one  ot  them  ever  after  manifests  a  tendency  to  suggest  or  reproduce  the 
other.     As,  tor  instance,  if  a  man  were  driving  along Yhe  road  and  talking  to 
a  friend  sitting  by  him  upon  a  particular  subject,   and  he,  at  that  moment, 
noticed  a  peculiarly  built  farm  house,  or  any  other  striking  object  of  sense, 
the  probabilities  are  great,  that  if  he,  at  another  time,  passes  that  tarm  house 
and  observes  it,  the  same  idea  will  be  again  brought  before  his  mind  which 
was  in  it  when  he  last  saw  it,  and  he  will  recollect,  without  eflort,  M'hat  he 
was  saying  to  his  friend.     That  is  what  we  mean  by  the  law  of  contiguity. 
We  have  a  thousand  illustrations  of  its  operations  'in  eveiy-day  lite.   "You, 
gentlemen  of  the  court,  who  are  here  for  the  purpose  of  admin'istering  civil 
hiw,  and  of  endeavoring  to  do  justice  among  petty  disputants,  have,  iii  your 
daily  experience,  numberless  instances  ot  it— I  do  iiot  doubt— as  1  have  ill  my 
own  office.     Every  lawyer  has.     A  man  will  come  to  you  who  is   without 
educatiijn,  and  in  his  elforts  to  present  his  difficulty  to  you,  will  mention  a 
thousand  circumstances  that  seem  to  have  no  sort  of  connection   with  the 
matter  at  is^ue.     Why  ^     Because  the  moment  anything  associated  with  the 
subject  in  which  he  is  interested  is  mentioned  by  liim.  Ins  mind  is  iilled  with 
everything  that  surrounded  it  at  the  time  that  he  last  saw  it  or  considered 
It — when  it  was   last  the  subject  of  his  mental  consciousness.     He  cannot 
from  want  of  skill  separate  one  part  of  tlie  matter  trom  the  other,  the  im- 
portant from  the  unimportant,  the  subject  being  rec^alled  everything  with 
which  it  was  associated  is  recalled  also. '  A  striking  illustration  of  this  prin- 
ciple occnirs  in  Shakesj^eare — the  great  master  of  liuiuan  nature — of  the  mind, 
and  of  the  heart.     I  allude  to  a  scene  in  Henry  IV,  where  Falstaif  is  about 
going  oH^  to  the  wars,  and  is  arrested  by  Constable  Fang  for  a  debt  due  Mrs. 
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Quickly.  It  Is  soincwliat  ludicrous  to  be  introduced  on  so  sad  an  occasion 
as  this  is,  but  as  it  aptly  illustrates  iny  meaning;  1  recur  to  it.  Falstaft"  is 
arrested  by  Fang,  to  enforce  a  paynient  of  liis  debt  to  Mrs.  Quickly:  lie  is 
advised  to  pay  it ;  and  lie  forthwith  <5oes  aside  with  Dame  Quickly  to  make 
with  her  the  best  terms  that  he  can.  In  asking  the  old  lady  "  wdiat  he  owes 
lier^"  she  remembers  that  he  owes  Imr  hi mse/jt'- — having  once  promised  to 
marry  her;  and  no  sooner  has  she  recalled  this  promise  of  marriage,  than 
she  goes  on,  almost  without  volition,  to  narrate  every  event  which  occurred 
at  the  moment  when  this  proposition  was  made.  Here  was  a  garrulous  old 
woman,  to  whom  this  fact  was  recalled — '•  Falstaff  once  promised  to  marry 
me," — and  instantly,  every  circumstance  that  surrounded  her  at  the  time 
conies  to  her  mind  again  You  will  better  understand  its  application  if  I 
give  you  the  passage.  Sir  John  asks  the  Dame,  '*  What  is  the  gross  sura 
that  I  owe  tliee^"  wliereto  she  re}>lies,  "Marry,  if  thou  wert  an  honest  man, 
thyself,  aiul  the  money  too.  Thou  didst  swear  to  me — upon  a  parcel-gilt  gob- 
let— sitting  in  my  Dolphin-chamber — at  the  round  table,  by  a  sea-coal  tire — 
on  AV^ednesday  in  Wheeson-week — wlicn  the  })rince  broke  thy  head  for  liking 
liis  lather  to  a  singing  man  ot  AVindsor — thou  didst  swear  to  me  then,  as  I 
was  washing  thy  wound,  to  marry  me,  and  make  me  my  lady  thy  w'ife. 
Canst  thou  deny  it  'i  Did  not  goodwife  Keecli,  the  butcher's  wife,  come  in 
then — aiul  call  me  gossip  Quickly? — coming  in  to  borrow  a  mess  of  vinegar — 
telling  us  she  had  a  good  dish  of  prawns — whereby  thou  didst  desire  to  eat 
some — whereby  I  told  thee  they  Avere  ill  for  a  green  wound.  And  didst  not 
thou,  when  she  was  gone  down  stairs,  desire  me  to  be  no  more  so  familiar- 
ity with  such  poor  peo])le,  saying  that  ere  long  they  should  call  me  madam? 
And  didst  thou  not  kiss  me,  and  bid  mo  fetch  thee  thirty  fthillings  ^  I  put 
thee  now  to  thy  book-oath  ;  deny  it,  if  thou  canst."' 

Now  here  is  an  illustration  from  the  very  greatest  master  of  human  na- 
tiu'e.  The  very  moment  the  idea  of  Falstatf's  promise  of  marriage  is  re- 
called to  her,  every  circumstance  surrounding  it,  when  it  was  tirst  given  to 
her,  is  inunediately  brought  before  her  mind.  This  will  give  the  Court  a 
key  to  my  meaning,  when  I  say, — that — supposing  these  uneducated  witnesses^ 
white  or  black,  ti>  be  honest — if  any  remarkable  facts — such,  lor  instance,  ae 
those  given  in  evidence  occurring  at  the  Fayetteville  market  house — should 
ha])pen  in  their  ])resence — put  one  of  these  facts  in  their  minds,  and  the 
W'hole  train  of  circumstances  will  spring  up  in  their  memory,  and  be  vividly 
pictured  there.  This  will  not  be  the  case,  to  the  same  extent,  in  educated 
minds,  whose  powers  of  reliection  are  developed. and  which  are  well  stored  with 
ideas  ;  because  of  the  number  of  ideas  wdiich  have,  at  ditferent  times  been  in 
them,  and  ot  their  complex  associations;  each  idea  having,  at  ditferent  times, 
been  in  contiguity  with  several  others,  no  one  idea  has,  with  them,  the  same 
power  of  recalling  others  by  the  law  of  contiguity  as  it  has  with  uneducated 
persons,  whose  ideas  are  few  and  simple.  The  laws  of  mental  association — 
some  of  them — govern  the  operation  of  the  memory  in  more  educated  person?; 
but  this  particular  law  of  mental  association — the  sim]>lest — the  tirst  funda- 
mental law — the  law  of  contiguity — by  which  one  idea  having  once  been  as 
sociated  in  the  mind  with  another,  always  manifests  a  tendency  to  recall  it— 
this  law  of  contiguity,  is  more  accurate  in  its  operations  in  persons  of  little 
education  than  in  others. 

Theretlre,  I  say,  that  in  considering  the  weight  to  be  attached  to  the  tes 
timony  of  these  negroes,  or  of  any  uneducated  })ersons,  some  addition  must  be 
nuide  because  of  the  acuteness  of  their  perceptive  faculties,  and  of  their  gi  eat 
powers  of  recollecting  material  ideas.     I  have  no  doubt  that   the  Court  ha* 
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been  struck  witli  the  minuteness  and  detail  of  tlie  testimonj-  given  by  some 
of  the  witnesses  in  this  cause,  and  perhaps,  they  may  ha\;e  considered  it  ut- 
terly impossible,  for  any  one  to  speak  Avith  so  much  minuteness  upon  any 
matter  not  immediately  in  view  ;  but  the  Court  must  remember,  that  we 
were  examhiing  just  the  class  of  persons  to  whom  old  Dame  Quickly  be- 
longed, and  that,  in  them,  the  power  of  reeallino;  events,  depending  on  this 
law  of  contiuuity,  is  develoi^ed  to  a  deijree,  ot  which  we  of  more  trainint;-,  can 
hardly  conceive. 

And  now,  may  it  please  the  Court,  there  is  another  thing  to  which  I  wish, 
in  this  connection,  to  call  attention,  and  one  Mdiichni}'  brother.  Battle,  seemed 
to  think  of  very  little  importance,  and  that  is,  the  comparison  ot  tlio  number 
of  witnesses  on  each  side.  I  insist  upon  it  that  the  comparative  number  of 
Avituesses  on  each  side  is  a  very  important  test  of  truth.  Xot  that  we  are  to 
do  as  Irviiig's  Dutch  Govennjr  did — in  settling  accounts — put  one  book  in 
one  side  of  tlio  scale  and  the  other  book  in  the  other,  and  decide  by  mere 
M'eight ;  but  supposing  the  witnesses  to  be  honest,  there  is  a  stronger  proba- 
bility that  one  or  a  few  should  be  mistaken  than  that  a  number  should.  It  is 
more  probable  that  ten  persons  should  be  m.israken  than  that  twenty -five 
should  be,  even  supposing  them  all  to  be  honest.  Tile  force  of  the  multiplicity 
of  testimony,  given  by  twenty-five  men,  is  not  simply  the  v\-eight  of  the  testi- 
mony of  one  witness,  multiplied  twenty-five  times  to  arrive  at  the  weight 
of  the  whole ;  but  v»dien  you  add  the  weight  attached  to  the  evidence  of 
eacli  witness — all  together, — you  must  also  add  to  tlie  sum,  the  probabil- 
ity of  the  facts,  deposed  to  by  all,  being  true,  arising  from  the  improba- 
bility of  so  many  i)eing  mistaken — -or  conspirino;  to  commit  perjury. — 
Thus  as  you  multiplj^  witnesses  to  a  fact  or  set  ot  facts,  the  weight  of  the 
testimony,  seems  to  grow  by  a  sort  of  geometrical  progression,  as  you 
increase  the  numlier  of  witnesses.  When  two  witnesses  testify  to  \he 
same  fact,  the  probability  of  its  truth  is  not  necessarily  doubled :  but  an 
additional  probability  of  its  truth  arises,  from  the  improbability  of  two  be- 
ing mistaken  about  the  same  thing,  or  concurring  in  a  lie;  a  probability 
which  grows,  and  goes  on,  and  on,  increasing,  until  when  you  get  a  large  num- 
ber of  witnesses  to  the  same  facts — the  degree  of  proof  is  so  overwhelming, 
that  nothing  can  over-come  it.  The  admission  of  these  jrrincijjies  is  the 
great  argument,  at  last,  upon  wdiich  Christianity  rests.  The  estal)lishment  of 
these  principles  furnished  the  only  method  in  which  Hume's  argument  against 
Christianity  was  ev^er  successfully  met.  His  argument  was — tliat  it  is  more 
probable  that  twelve  men  should  lie,  than  that  a  miracle  should  be  perform- 
ed ;  that  it  contradicts  experience  for  a  dead  man  to  be  brought  to  life,  but 
does  not  contradict  experience  that  twelve  men  should  lie.  And  after  mora- 
lists had  exhausted  them^^elves,  and  perhaps  not  conclusively  answered  the 
argument  of  Hume — for  \-ery  lew  were  just  such  skilful  masters  of  fence  as 
he, — mathematicians  went  to  work,  and  calculated  the  degree  of  probalnlity, 
arising  from  the  concurrent  testimony  of  so  many  witnesses  ascertaining  that, 
where  a  large  nund)er  of  witnesses  concur  in  their  statements,  the  Aveight,  of 
the  testimony  of  the  whole  depends  u}>on  a  sort  of  geometrical  progression — 
eventuating  in  a  degree  of  prol»al)ility  that  is  overwhelming — thus  meeting, 
at  last,  the  argument  against  miracles,  whicli  liad  never  been  very  successful- 
ly eiurountered  l)y  Palev — or  any  other  of  the  Moralists.  The  oidy  possible 
way  of  overturning  the  argument  was  by  a  matliennitieal  denmnstration  of 
its  fallaciousness — a  demonstration  which  estal)lished  the  same  principle  Avhich 
I  am  applying  here  ;  that  by  increasing  the  numl)er  of  witnesses  to  the  same 
fact  or  set  ot  facts — a  degree  of  probability  of  their  truth,  amounting  almost  to 
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mathematical  or  mctajjliyhical  certainty  is  attained;  a  proba]>ility  wliicii  is 
to  a  great  Cxteiit  iiMU'[)entlaTit  oftlie  ititefj;rity  and  Hhility  of  the  several  wit- 
Ijesses  ;  a  pn^bability  resting  npon  the  force  of  their  concurrent  tCBtimoDy,  and 
^ot  upon  the  characters  ot  the  several  M-itnsses;  a  prohnhility  which  can 
only  be  overturned  by  establishing  that  not  one^  but  all  of  the  concurring 
witnesses  are  })orjin-ed— or  mistaken  ;  since  the  only  way  of  ac(!Ounting  for 
the  phcnunienon  of>o  niuny  witnesses  com-uning  in  the  same  statement  of  fact, 
is,  L-ither  to  sll)!])l>^;e  tlie  fact  truc^  or  that  tiie  witnesses  Ikcive  all  cornhintd  to 
connnit  perjury. 

I  hope  I  have  made  niyrtolf  understood  ])y  the  Oourt  upon  these  points.  I 
am  endeavoring,  as  clearly  and  as  succinctly  as  I  can,  to  lay  down  those 
rules  of  evidence,  those  regulatiout^,  which  ought  to  Control  this  Court  in  the 
investigation  of  facts  :  tlie  iirst  leading  one  l)eing  that  they  must  recon(;ilc 
all  the  evidence,  if  they  can  do  so  without  violence  or  constraint;  the  sec(»nd 
Uad'imj  one  being,  that  if  they  cannot  reconcile  it  all,  tliey  must  attribute 
the  inconsistencies  to  inadvertence,  incaj^acity,  inattention,  error,  mistake, 
defect  of  memory,  or  some  other  human  inlirmity,  if  it  be  reasonably  possi- 
ble so  to  do  ;  and  so  attributing  them  to  mistake  and  the  like,  it  is  rio  ground 
for  rejecting  the  vvhole  of  the  testimony  of  a  witness,  that  he  has  made  some 
errors  apparent  to  the  Court ;  and  iwdeed  thai  is  no  ground  for  doubting  the 
tnain.  facts  of  his  testimony.  And  if  going  a  step  further,  it  becomes  impor- 
tant to  decide,  to  "\^  hich  ones  of  the  witnesses  these  inadvertencies,  errors, 
mistakes  and  the  like,  if  they  exist,  are  to  be  attributed,  tlie  Court  must  de- 
cide that ;  and  \\\  deciding  it,  these  diiferent  questions  which  I  have  sugges- 
ted come  up,  to  v.dt:  first  their  relative  opportunitico  for  obser\ation  ;  second, 
the  respective  character  of  the  cireumstaiices  which  attracted  their  attention; 
third,  their  several  reasons  for  attending  ;  fourth,  tlie  relative  strength  of 
their  perceptive  faculties  ;  tilth,  the  relative  strength  of  their  intellectual 
powers,  with  their  respective  physical  organization,  and  finally  the  pi'tyu- 
dices  of  tlie  several  witnesses ;  and  last  of  all,  but  not  least,  the  number  of 
witnesses  on  one  side  or  the  other. 

If  in  tjie  discussion  of  the  testimony  the  Court  shall  come  to  the  conclu- 
sion that  collisions  in  the  evidence  exht^  but  that  they  are  u])on  collateral 
and  irrelevant  and  minute  particulars,  and  that  the  suhstanee  of  all  the  evi- 
dence can  be  reconciled,  and  the  Court  are  satisfied,  in  addition  to  this,  that 
tliese  collisions  can  be  attributed  to  inattention,  inadvertence,  incapacity, 
error,  mistake  or  defect  of  memory,  on  the  part  of  one  witness  or  the  other, 
one  class  of  witnesses  or  the  other,  it  is  hardly  necessary  to  trouble  them- 
selves to  go  further,  and  decide  to  which  class" these  errors  and  the  like  are 
attributable.  If  the  Court  are  satisfied  that  the  whole  of  the  substance  of 
tiie  testimony  is  reconcilable,  and  that  the  witnesses  are  honest,  it  cannot  be 
necessary  Ibr  them  to  go  on,  and  decide  upon  these  minute  and  collateral 
points,  wliich  of  the  Avitnesses  were  right,  and  which  v,^ere  vs'rong. 

But  at  last  we  may  come  to  a  state  of  things — a  ]n-ccipitatc  that  we  cannot 
reduce  any  further.  If  we  find  a  condition  of  things  where  the  testimony 
of  conflicting  witnesses  is  irreconcilable,  and  the  conflict  is  of  such  a  char- 
acter that  it  cannot  be  attributed  to  incapacity,  inattention,  error,  mistakes 
or  defect  of  memory — it  becomes  our  painful  and  difHcnlt  task  to  decide  to 
which  class  of  witnesses  credit  is  due.  That  is  unfortunately  the  state  ol 
mind  to  which,  as  I  believe,  the  Court  must  arrive  in  this  case — they  will 
be  called  upon  to  decide  to  which  class  of  witnesses  credH  is  due. 

Ami  here,  it  is  to  be  remarked,  that  the  fact  that  a  witness  has  swoiu 
fabely,  wilfully,  and  corruptly  in  one  particular,  goes,  as  was   said  by  tlu* 
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Counsel  for  the  defence,  to  his  credihility  and  not  to  his  competency  in  other 
matters.  It  is  a  maxim  of  the  civil  law—''\falsiitn  in  uno^falsmn  in  omnihuSy^ 
a  maxim  which  does  not  obtain  in  tlie  common  law  ;  where  a  man  is  de- 
tected in  wilful  and  corrupt  perjury  as  to  one  particular,  you  are  not  to 
throw  all  of  his  evidence  aside,  in  cases  of  this  character.  At  least  such  is 
the  rule  in  our  ordinary  Criminal  Courts,  and  1  will  ])resume  that  the  same 
rules  apply  to  this  JNIilitary  Court,  although  there  may  be  reasons  suggested 
tor  the  contrary  view.  If  tlien  you  discover  that  a  witness  has  sworn  delib- 
erately and  Aviifully  and  corruptly  false  as  to  one  particular,  it  goes  simply 
to  his  credibility,  and  not  to  his  competency;  you  are  still  to  consider  and 
weigh  the  rest  of  his  evidence  in  connection  with  all  the  circumstances,  and 
decide  to  what  weight  you  think  it  entitled.  It  is  not  a  rule  of  law  that  the 
evidence  of  a  witness  who  has  made  an  intentional  misstatement  must  be  re- 
jected altogether.  The  reasons  for  this  are  evident.  The  force  of  even  di- 
rect testimony  can  never  amount  to  absolute  mathematical  or  metaphysical 
certainty.  The  force  of  direct  testimony  rests  u})on  a  presxni^iion  of  lain 
— that  a  disinterested  witness  who  delivers  his  testimony  under  the  sanction 
of  an  oath,  and  under  the  peril  of  temporal  inflictions  due  to  perjury  will 
speak  the  truth.  The  effect  of  wilful  and  corrupt  perjury  in  one  particular 
is,  to  repel  this  j'^resuirq^tion  oflav:)^  since  it  manifestly  appears,  that  the  wit- 
ness in  question,  is  capable  of  perjury.  'But  a  tribunal  engaged  in  the  in- 
vestigation of  fVicts  is  still  to  weigh  his  testimony,  and  to  give  to  it  the  de- 
gree of  credit  to  which  they  may  think,  under  the  circumstances,  is  is  enti- 
tled ;  and  it  is  obvious  that  wilful  corruption  in  one  particular,  cannot  be 
used  to  impeach  the  credit  of  the  same  witness,  as  to  evidence  given  by  him 
favorable  to  the  adverse  side.  Say  a  witness  for  the  defence,  gives  in  evi- 
dence some  facts  favorable  to  the  prosecution,  and  the  Court  come  to  a  con- 
clusion that  he  is  wilfully  and  corruptly  false 'in  some  one  other  particular — 
that  is  no  reasoii  for  rejecting  the  portion  of  his  testimony  which  is  favor- 
able to  the  prosecution.  Such  evidence  is  rather  to  be  regarded  as  truth  re- 
luctantly admitted,  and  divulged  only  because  it  is  not  in  the  power  of  the 
corrupt  witness  to  conceal  it. 

It  is  to  be  observed  also  in  considering  corrupt  testimony,  that  the  rejec- 
tion of  the  whole  of  the  testimony  of  a  corrupt  witness,  which  is  favorable 
to  the  side  introducing  him,  may  not  be  the  only  consequence  of  his  perjury.' 
If  there  be  reason  to  suspect,  from  the  circumstances,  that  his  perjury  is' 
the  result  of  subornation,  contrivance  or  concert,  it  affords  a  reasonable 
ground,  in  a  doubtful  case,  for  suspecting  or  even  for  rejecting  the  whole  of' 
the  testimony  adduced  by  the  same  party. 

I  beg  that  the  court  will  pardon  my  tediousness,  and  will  follow  the  course* 
of  my  remarks. 

I  am  endeavoring,  before  going  into  the  examination  of  evidence,  to  lay 
down  these  different  rules  for  sifting  testimony,  which  ought  to  regulate  this" 
tribunal,  so  that  they  may  apply  them  with  ease  in  the  investigation  of  the 
testimony.  I  know  I  am  tedious.  I  regret  that  it  is  so.  I  know  also  that 
it  is  necessary  to  be  tedious,  in  order  that  you  may  do,  and  that  I  may  do — 
that  we  ma,y  all  do  our  full  duty  to  the  government  whose  ministei*s  w^e  are,- 
and  to  the  piisoners  whose  lives  are  in  our  liands. 

To  go  on  then  :  if  in  coming  to  a  decision  the  Court  are  satisfied  that  one' 
witness  or  another,  that  one  class  of  witnesses  or  the  other,  has  been  guilty 
of  deliberate  and  wilful  and  corrupt  misrepresentation,  either  upon  a  mate-' 
rial  point  or  upon  a  collateral  and  less  material  one,  it  becomes  a  matter  of  vi- 
t«l  importance  to  discover  where  the  perjury  lies ;  and,  in  tracing  this  out,  therfl; 
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arc  a  few  general  principles  to  be  observ^ed.  The  first  one,  in  this  investi- 
j^ation,  is  to  consider  tlie  relative  mtegriti/  of  the  witnesses,  as  it  is  gathered 
from  their  general  character j  as  it  is  gathered  from  their  bnis,  interest^  pre- 
judice or  passion  towards  the  cause ;  as  it  is  gatiiered  from  their  bearing  on 
examination. 

We  are  next  to  rectur  in  this  connection — to  the  tnirnher  of  vntnesses  on 
hoth  sides.  Tlie  Court  will  remember  that  in  a  foriner  part  of  this  address, 
assuming  the  witnesses  all  to  he  honest.^  I  stated  that  the  number  of  witnesses 
un  each  side  was  an  i!n{)ortant  consideration,  because  it  was  more  prol)able 
that  one  or  a  few  should  he  i/iistaken  than  that  many  shouhl  be;  but  when 
we  are  satisfied  that  perjurv  has  been  committed  on  one  side  or  the  other, 
and  the  question  arises  whether  one  witness  or  many  has  sworn  wilfully  and 
corruptly  false,  tlie  preponderating  nvmher  of  vit'nesses  is  entitled  to  im- 
mense weight,  both  as  a  rule  of  law  and  for  reasons  that  are  obvious — be- 
cause it  is  more  improbable  that  a  number  of  witnesses  should  have  con- 
spired to  connnit  a  fraud,  by  direct  perjurv,  than  that  a  few  should  ;  because 
the  difficulty  of  ]>rocuring  a  number  of  false  witnesses  is  increased  in  pro- 
portion to  the  number;  and  because,  finally,  the  risk  of  detection  is  in- 
creased in  a  far  higher  ratio,  in  proportion  to  the  number  of  false  witnesses. 

The  consistency  of  a  witness's  testimony  with  itself,  and  also  its  consis- 
tency with  the  testimony  of  other  witnesses,  is  a  strong  and  most  important 
test,  for  deciding  upon  the  integrity  of  witnesses.  Where  several  witnesse* 
gave  testimony  to  the  same  transaction,  and  concur  in  their  statement  of  a 
series  of  particular  circumstances,  and  the  order  in  which  they  occurred,  such 
coincidences  exclude  all  apprehension  of  mere  chance  or  accident,  and  can 
be  accounted  for.  by  one  only,  of  two  suppositions  ;  either  the  testimony  is 
true,  or  the  coincidences  are  the  result  of  concert  and  C(>ns})iracv.  If  there- 
fore the  independency  of  the  witnesses  be  proved,  and  the  supposition  of 
previous  conspiracy  be  disproved,  or  rendered  highly  imj)robable,  by  estib- 
lishing  the  integrity  oi  only  a.  single  one  of  the  concurring  witnesses,  to  the 
same  extent  will  the  truth  of  their  testimony,  and  the  integrity  of  all  tl-.e  wit- 
nesses, be  established.  The  consistency  of  a  witness's  evidence  with  admit- 
ted facts,  is  another  test ;  and  the  consistency  of  the  testimony  of  a  witness 
with  collateral  circumstances  is  still  anotlier;  and  the  last  and  perhaps  one 
of  the  most  important  tests  is  the  "  a  ^??v>>?'i,"  probability  of  the  witness' 
story;  by  which  I  mean  its  confirmity  or  want  of  confinnity  with  general; 
experience.  A  man  easily  credits  a  Mitness,  who  states  that  to  have  happen- 
ed ;  which  he  himself  has  known  to  hapi)en  under  similar  circumstances;  he. 
may  still  believe,  although  he  should  not  have  had  actual  experience  of  simi-r 
lar  facts;  but  where  that  is  asserted,  which  is  not  only  unapproved  by  com- 
mon experience,  but  contrary  to  it,  belief  is  slow  and  difficult. 

I  have  thus  endeavored  to  lay  down  for  the  guidance  of  the  Court,  the  gen- 
eral rules  and  regulations,  fixed  by  law,  to  govern  the  investigation  of  "evi- 
dence. I  have  endeavored  to  state  then  as  distinctly  as  I  (!ould,  and  toillua- 
trate  them  from  time  to  time — and  have  thus  exhausted  the  first  topic  that  I 
proposed  to  myself,  for  discussion.  The  innnense  mass  of  testimony  we  are 
compelled  to  sift,  is  my  best  apology,  for  the  time  thus  consumed. 

On  motion,  tlie  Commission  adjourned  to  meet  on  Saturday,  September 
Mill,  at  10  A.  M 


Kaleigh,  N.  C,  September  14:th,  1867,  10  A.  M. 
The  Commission  met  pursuant  to  adjournment. 

Present:  All  tJie  members  of  the  Commission,  the  Judge  Advocate,  th» 
Counsel  for  the  prosecution,  all  the  accused  and  their  Counsel.  7 
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The  reading  of  the  addresses  delivered  yesterday  was  waived,  there  heing 
no  objection  thereto. 

Yesterday's  ])roceedin<^s  were  then  read  and  approved. 

Mr,  Haywood  continued  his  remarks  as  foUows  : 

Mav  it  please  tlie  Court :  Having,  on  yesterday,  considered  the  rules  of" 
evidence  presc^ribed  by  law  for  regulating  a  tribunal  engaged  in  the  investiga- 
tion of  facts,  the  next  important  question,  to  be  decided  by  thisCJourt  is  what 
law  of  homicide  shall  control  them  in  the  decision  wliich  they  are  called 
upon  to  make. 

And  here,  I  am  unexpectedly  met  on  the  threshold,  by  the  objection  rais- 
ed by  my  brother,  Phillips,  in  opening  this  discussion  on  behalt  of  the  de- 
fence— that  this  Court  has  no  jurisdiction  wdiatever,  of  the  particular  of- 
fence which  they  are  engaged  in  trying.  The  Counsel  for  the  defen.ce,  a^ 
represented  by  my  brotlier  Phillips,  are  prepared  to  admit,  that,  if  the  crime 
with  which  these  defendants  are  charged,  Ixad  been  committed  subsequent  to 
the  passage  of  what  is  called  tlie  lirst  reconstruction  act,  the  jurisdiction  of 
this  Court  over  the  subjei-t  matter  v/onld  be  clear  and  incontrovertible. 

But,  they  say,  on  account  oi  the  accidental  circumstance  that  this  homi- 
cide was  perpetrated  on  the  11th  of  February,  1807,  several  days  before  the 
passage  of  the  reconstruction  acts,  or  any  of  them,  those  acts  cannot  have  a 
retrospective  operation,  and  include  within  tlieir  provisions,  an  oflence  whicij 
was  committed  previous  to  the  passage  of  the  iir;^t  of  the  series  of  acts. 

I  desire  to  state  the  positions  which  were  taken  by  the  defence  fairly  and 
as  forcibly  as  1  am  able,  even  as  strongly  as  they  were  sta,ted  by  the  learned 
and  able  Counsel  who  addressed  tlio  Court  in  opening  the  defence, 

I  understood  the  admission  to  b(;  full  and  frank,  in  tlie  opening  addresi? 
for  the  prisoners, — for  the  purposes  of  this  discussion,  if  for  no  other  pur- 
pose,— that  Congress  had  the  power,  which  it  claimed,  to  enact  that  crimet* 
sliouhl  be  tried  by  courts,  coiistituted  as  this  Court  is,  if  Congress  saw  fit  so  to 
do  ;  but  that  as  a  matter  of  fact,  the  Congress  had  not  so  enacted.  And  that, 
the  proper  construction  of  the  reconstruction  acts,  does  not  include,  among 
cases  which  may  be  tried  l)y  Military  Commission,  an  offence,  committed 
previous  to  the  passage  of  any  ot  the  series  of  acts. 

I  understood  another  position  to  be  taken  by  tlie  Counsel  for  the  defence  :, 
that  if  the  proper  interpretation  of  the  reconstruction  acts  does  include 
this  particular  crime,  committed  on  the  11th  day  of  February,  1867,  among 
those  which  may  be  tried  by  Military  Commission,  then  the  law  so  opera- . 
ting  is  an  ex  'post  facto  law,  or  is  in  the  nature  of  an  ex  post  facto  law,. 
because— and  I  wish  to  state  the  reason  coiTectly,  and  I  think  I  apprehend 
it  correctly — because,  said  Mr.  Phillips,  at  the  date  when  the  offence  was 
committed  these  defendants  had  a  right  to  be  tried  by  a  jury  of  their  peers, 
collected  from  the  vicinage  where  the  crime  was  perpetrated,  and  the  effect 
of  this  law  is,  to  deprive' them  of  that  right  subsequently  to  the  time  when 
the  offence  was  committed. 

Kow,  if  the  Court  pleases,  I  do  not  intend  to  enter  fidly  into  the  discus- 
Bion  of  this  (jucstion  of  jurisdiction,  for  many  reasons,  and  one  or  two  of  them 
I  shall  state  to  the  Court.  In  the  early  stages  of  this  cause,  a  plea  to  the  ju- 
risdiction of  the  Commission  was  filed  by  the  Counsel  for  the  defence.  I)i 
its  terms,  it  was  broad  enough  to  include  the  objection  which  is  now 
taken  to  the  jurisdiction  of  this  Court ;  the  plea  was  overruled  by 
the  Commission ;  and  if  the  Court  considered  that  plea  at  all,  it  ii* 
proper  and  natural  to  suppose  that  they  considered  all  the  objections 
their  jurisdiction  which  arise  in  this  case.     And  when  in  the  progress  of  a 
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•cause  a  (pestlfni  of  tliis  character  has  once  been  raised  and  decided,  I  con- 
sider such  dec;  -ion  a  final  decision  of  the  point  fjr  all  the  yjurposes  of  the 
cause.  Again,  I  understand  from  our  declining  to  discuss  that  question  ol' 
jurisdiction,  wheu  it  was  first  mooted,  and  submitting  its  decision  to  this 
Court  without  argument,  tiiat  it  was  considered  both  bj  the  Court  and  all 
the  Counsel  pro.-.ecuting  and  dot-ending — that  such  a  question  was  so  abstruse 
in  its  chara(;tcr,  depending  tor  its  ])roper  solution  so  entirely  upon  that  pe- 
culiar technical  knowledge,  which  none  but  men  who  arc  educated  to  the 
legal  profession  can  he  supposed  or  expected  to  have;  that  it  was  bet- 
that  the  point  sliould  be  i-aised  and  discussed  and  finally  decided  in  the 
review  of  this  cause.  Entertuining  such  views,  I  did  not  discuss  this  (|ues- 
tion  when  the  plea  was  properly  before  the  Court ;  nor  do  1  think  it  neces- 
sary to  discUbS  it  fully  now,  for  the  same  reasons.  Moreover,  when  the  plea 
to  the  jurisdiction  was  disposed  of — overruled — I  considered  all  the  points 
raised  by  it  decided,  and  therefore  disposed  of  once  for  all. 

But  apart  frem  all  that,  this  is  not  an  ordinary  civil  court ;  it  is  a  Court  of 
soldiers  of  the  army  of  the  United  States  ;  of  otficers  who  have  superiors  ;  of 
men  wlto  are  subject  to  authority ;  to  each  of  whom  the  superior  otficer  says 
^'  go,  and  ho  goeth,  come,  and  he  cometh."  The  science  of  the  organization 
■of  an  army  is  obedience,  and  submission  to  superior  authority  ;  and  when  the 
superior  authority  under  which  this  Court  was  constituted — I  mean  (ren. 
Sickles,  who  was  then  commander  of  this  department,  and  who  would  have 
reviewed  the  decision  of  the  Court,  except  that  accidentally  he  has  a  succes- 
sor— when  he  has  once  said  that  this  case  now  before  them  is  fit  to  be  con- 
sidered by  this  Court,  and  sends  it  here  for  trial,  I  think  that  the  Court  will 
have,  and  ought  to  have  great  hesitation  in  attempting  to  overrule  a  decision 
already  made  by  him. 

And  here,  I  note,  it  has  been  suggested  by  the  prisoners'  Counsel  that  the 
terms  of  the  order  constituting  this  Court,  are  of  such  a  character  that  they 
do  not  necessarily  imply  endoi'sement  by  the  Commander  of  the  District, 
of  the  propriety  of  this  Court's  investigating  a  case  in  which  the  crime  was 
committed  on  the  11th  of  February,  18i)7.  "it  is  urged  that  this  particular 
case  is  not  nominally  mentioned  by  General  Sickles,  in  the  order  convening 
the  Court,  But  the  mend)ers  of  this  Commission,  familiar  with  the  p)ro- 
ceedin^s  in  such  cases,  kn(jw  full  well,  that  before  any  cause  is  brought  be- 
fore this  Court,  for  trial,  there  is  always  an  express  order  from  Gen.  Sickles  di- 
recting it.  So,  although  the  particular  order  convening  this  Commission, 
may  not  contain  the  express  direction  that  this  identicarcause,  naming  it,  is 
to  be  tried  before  the  Court ;  yet  the  knowledge  which  the  Coui't  otiicially 
has,  that  this  identical  case  has,  by  other  express  orders  from  the  Command- 
ing General,  been  referred  to  them  for  their  decision,  indicates  to  theni 
very  plainly  what  the  opinion  of  the  Commanding  ofiicer  of  this  District  is. 
with  reference  to  their  jurisdiction  of  this  crime,  because  of  the  time  at 
whicli  it  was  committed.  It  must  also  be  apparent  to  the  Court,  that  it  is 
laborious,  trifling,  upon  their  part,  to  spend  more  time  in  the  discussion  of 
the"considerati<jn  and  decision  of  a  question  of  this  sort. 

Therefore,  upon  the  merits  of  this  question  of  jurisdiction,  I  have  only 
thus  much  to  say :  the  two  propositions  upon  which  I  understand  my 
brother  Phillips'  argument  to  rest,  are,  in  my  opinion,  false  in  reason,  in 
logic,  and  in  law.  Far  be  it  from  me  to  cast  any  persoiicti  i..:juu;LLlvMi  upon 
the  gentlemen  engaged  in  the  defence,  and  I  beg  they  will  not'^so  understand 
me—it  is  sometimes  difficult,  if  not  impossible,  in  discussions,  to  avoid  a/p- 
peui'iiKj  to  reflect  upon  Council  when  no  such  thing  is  in  reality   intended. 
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But  I  mean  the  two  propositions — pliilosopliically  speaking — are  false  assump- 
tions. His  first  proposition  is,  tliat  the  act  of  Congres^  of  tlie  second  of 
March,  1867,  comnionlv  known  as  the  Urst  Reconstruction  act,  is  ex  post 
facto  in  its  character  and  operations,  if  it  takes  away  from  these  defendant* 
a  method  of  trial  v.hich  Mas  peculiarly  their  right  at  the  time  of  the  com- 
mission of  the  offence. 

JSTow,  if  the  Court  pleases,  such  a  law — a  law  chan^mg  the  method  of  pros- 
eGution  after  the  crime  is  committed — is  not  ex  2'>ost  facto  \n  its  character  and 
operation.  What  constitutes  an  ex  jyost  facto  law,  has  been  long  and  well 
settled  by  the  Supreme  Court  of  the  United  States, 

The  use  of  these  terms  in  the  Constitution  of  the  United  States,  has  been 
well  settled;  and  their  full  extension  has  been  well  settled;  and  the  dis- 
tinction which  we  di-aw  is.  that  where  the  new  law  provides  that  the  crime 
already  perpetrated  shall  be  punished  in  the  same  way  but  by  a  die- 
FEBENT  method  OF  PROSECUTION,  it  may  be  a  retrospective  but  it  is  not  an 
ex  post  facto  law. 

The  celebrated  and  leading  case  upon  this  subject  decided  as  early  as  the 
year  1798,  is  the  case  of  Calder  and  wife,  against  Bull  and  wife,  reported  in 
third  Dallas,  Tieports  Supreme  Court  of  the  United  States,  page  386 ;  and 
in  that  case  Judge  Chase  pointed  out  the  rules  and  distii>ctions  upon  tlii.s 
subject  very  perspicuously,  in  a  few  lines.  "  I  will  state  what  laws-  are  con- 
sidered ex  post  factoliiy^^^,  within  the  words  and  the  intent  of  the  prohibition 
in  the  constitution.  Every  law  that  makes  an  action  done  before  passing  of 
the  law,  and  which  was  innocent  when  done,  criminal,  and  punishes  sucli  an 
action," — that  is  an  ex  post  facto  law.  If,  for  example,  it  were  not  criminal 
now,  to  retail  spirits  by  the  small  measure  without  a  license,  and  the  legis- 
lature of  the  State,  or  the  Congress  of  the  United  States  should  pass  an  act, 
to  punish  men  who  had  done  such  a  thing  previous  to  the  passage  of  the  act^ 
that  would  be  an  ex  post  facto  law;  that  would  be  making  an  act  which  was 
innocent  when  done,  criminal,  and  punishng  it. 

The  second  sort  of  ex  post  facto  law,  is — "  every  law  that  aggravates  ar 
crime,  and  makes  it  greater  than  it  was  when  committed."  Crimes  are  di- 
vided into  treason,  felonies  and  misdemeanors.  The  lowest  grade  of  crime 
is  a  misdemeanor.  Next  in  grade  stand  felonies  ;  and,  above  all,  stands  the 
ofience  of  treason,  which  is  sometimes  classed  with  felonies,  but  is,  more 
properly  speaking,  sui  generis.  Now,  if  an  act  were  a  misdemeanor  at  the 
time  of  its  commission,  and  by  a  law  of  Congress,  or  of  a  State  legislature, 
were  made  a  felony,  a  higher  grade  of  offence — after  its  commission,  sucli 
an  act  of  Congress,  or  of  the  Legislature,  would  be  an  ex  post  facto  law. 

Third  class — "every  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment,  than  the  law  annexed  to  tlic  crime  when  committed  ;" 
as,  for  instance — suppose  the  offence  of  larceny  to  be  punished  with  thirty- 
nine  stripes — as  I  think  it  ought  properly  to  be  punislied — with  great  respect 
for  this  Court — by  the  law  in  existence  at  the  time  of  the  fact  committed, 
and,  that  a  subsequent  law  were  passed,  making  that  past  offence,  punisha- 
ble with  forty,  or  fifty  stripes  ;  such  a  law  would  be  ex  p'M  facto  in  its 
character  and  operation  ;  because,  it  imposed  a  greater  punisliment  upon 
the  criminal  act,  tliatwas  its  sanction,  at  the  time  of  the  commission  of  the 
fact. 

Fourth  class — "  every  law  that  alters  the  legal  rules  of  evidence,  and  re- 
ceives less,  or  different  testimony,  tliau  the  law  required  at  the  time  of  the 
commission  of  the  offence,  in  order  to  convict  tlie  offender."  For  instance  : 
the  overt  act  of  treason,  must,  under  existing  law,  be  proved,  by  two  wit- 
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nesses  at  least — so,  perjury  must  be  proved  by  two  witnesses,  or  by  one  wit- 
ness and  coniirniatory  testimony — for  tlie  law  coneeives,  that  the  oath  of  one 
man  aj^ainst  the  oath  of  another,  makes  a  tair  balance  of  testimony,  and  that 
it  is  not  just,  to  convict  any  man  of  perjury,  u})on  tlie  evidence  of  a  single 
other  mail.  If,  then,  a  hiw' were  passed,"  aft ur  the  act  of  treason,  or  of  per- 
jury, committed,  allowinii;  a  man  to  be  convicted  of  treason,  upon  the  un- 
supported evidence  ot  a  siuiijle  Avitness,  such  a  law  would  be  ex  fost  facto 
in  its  character  and  operation. 

These  are  the  classes  of  ex 'poat  /rtc^olaws;  and  the  act  of  Congress  under 
consideration  i.^  not  within  any  of  tiiese  classes. 

This  law  simply  changes  the  tribunal  bj  which  the  _  offence  is  to 
be  tried,  without  creating  a  new  crime,  without  changing  its  grade, 
without  adding  any  new  degree  of  punishment,  witliout  allowing  a 
conviction  thei-efor  upon  less  testimony  than  was  requisite  at  the 
time  of  the  commission  of  the  act;  and  all  laws  subsecjuently  en 
acted,  which  simply  change  the  method  of  prosecuting  an  offence — an  offence, 
which  is  admitted  to  have  been  a  crime  at  the  time  of  its  commission — al- 
though they  may  be  retrospective,  are  not  ex  post  factos. 

"  JL)Ut,"  says  my  brother  Phillips,  "  admitting  that  these  distinctions  and 
rales  just  stated  are  those  which  generally  obtain,  y^i  wliere  a  man  has  a 
riyht  secared  to  him  hy  the  Constitution,  as  the  riglit  of  trial  by  jurv  at  th(\ 
time  of  tlie  (;ommissiou  of  the  offence,  and  a  law,  passed  subsequent  to  the 
commission  of  the  offence,  de]>rives  him  of  that  particular  constitutional 
right  upon  his  trial,  there  I  draw  a  now  distinction.  Sucli  a  law  is  an  ex 
post  fado  law,  and  a  hfth  class  must  be  added  to  the  four  'already  defined." 

This  distinction  rests,  I  must  be  ])ermitted  to  say,  upon  my  brother 
Phillips'  ipse  dixit  alone.  No  authority  can  be  found  to  sustain  it.  The 
four  classes  oi  ex  post  facto  \^yv&  are  enumerated  and  defined  here  in  tliia 
decision  to  which  I  have  referred — in  the  volume  which  I  hold  in  my  hand — 
and  this  decision  does  not  stand  alone.  It  has  been — since  it  Was  pro- 
nounced in  1T9S — the  decision  upon  this  subject  in  this  country;  and  it  haa 
been  repeated  and  endorsed  over  and  over  again,  not  only  by  the  Supreme 
Court  of  the  United  States,  but,  probably,  by  every  Court  of  Appeals,  in 
every  State  of  this  Union,  since  the  time  it  was  first  enunciated  by  Judo-e 
Chase:  and  yet,  until  this  trial  of  these  defendants  here  before  this  Court, 
in  the  year  1867,  the  subtle  distinction  which  is  attempted  to  be  established 
by  my  brotlier  Phillips,  and  for  which  no  authority  is  adduced,  was  never 
drawn,  and  now,  for  tiie  first  time,  it  is  suggested*  by  brotlier  Philli})3,  in 
this  case,  as  a  means  by  which  he  proposes  to  show  that,  if  the  act  of  Con- 
gress of  the  second  of  March,  1807,  does  actually  intcind  that  oftbnces  com- 
mitted previous  to  its  passage  shall  be  punished  under  its  ])rovisions,  by 
Military  (Commissions,  such  act  of  Congress  is  ex  post  facto  in  its  character 
and  operation,  and  is  therefore  unconstitutional  and  void. 

It  is  enough  for  me  to  say  that  here  is  the  authority  laying  down  what 
particular  characteristics  make  a  law  ex  post  facto.  These  definitions  do 
not  embrace  this  new  class  of  ex  post  facto  laws ;  and  the  bare  stcitement  of 
tlie  proposition  by  my  brother  Phillips,  whatever  may  be  his  legal  attain- 
ments, without  any  authority  to  sustain  it,  without  any  reasoning  to  sustain 
it,  has  not,  and  ought  not  to  have,  so  great  weight  with  this  Court  as  to  in- 
duce them  to  refuse  to  take  jurisdiction  of  a  cause  which  is  regularly  con- 
stituted before  them. 

The  next  proposition  laid  down  by  the  Counsel  for  the  defence  is — that 
at  the  time  the  offence  charged  was  committed,  these  defendants  could  not- 
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have  been  tried  by  Military  Cominissiou  therefor ;  but  that  they  then  had 
a  ric;ht  of  trial  l)y  jury,  and  iy  jury  only. 

Now,  assuming  as  the  basis  of  this  argument,  only  that  which  my  brother 
Phillips  assumes  and  admits — granting  me  that  Congress  has  all  the  power 
of  legislation  which  it  claims — that  the  reconstruction  acts  and  other  acts 
in  ^ari //irii^^/vVi  are  constitutional — as  the  defence  admits  for  the  purposes 
of  this  argntnent — I  assert,  without  fear  of  contradiction,  that  on  the  IJth 
of  February,  18(37,  when  the  crime  alleged  in  this  charge  and  speciiicatioii 
was  committed,  there  were  laws  of  Congress  existing,  directing  that  such 
offences  as  this  is  might  be  tried  by  Military  Commission. 

I  allude  especially  to  the  act  of  Congress  which  extended  the  organization 
and  the  operations  of  the  Freedman\s  Bureau.  That  act  of  Congress  pro- 
vides that  where  offences  are  committed  by  white  persons  against  persons 
of  color— freedm en— persons  who  have  lately  been  elevated  to  the  rights  of 
free  men — such  oiiences  may  be  tried  and  punished  by  Military  Commission 
if  the  President  sees  fit  so  to  direct.  I  invite  attention  to  the  fourteenth 
section,  chapter  two  hundred,  of  the  acts  of  89tii  Congress,  first  session. 

And  I  must  be  permitted  to  say,  that  I  do  not  think  the  opening  Counsel 
for  the  defence  lias  acted  with  his  usual  candor  in  legal  discussions,  in  extract- 
ing only  ajMirt  of  this  section,  and  calling  attention  thereto,  in  his  argument 
before  this  Court ;  for  if  he  had  gone  on,  and  read  the  whole  of  this  very  sec- 
tion, to  whicli  he  referred,  instead  of  citing  only  a  part  of  it,  that  provision 
would  have  appeared,  to  which  I  allude,  in  the  words  following : 

''  And  whenever,  in  either  of  the  said  States  or  Districts,  the  ordinary 
course  of  judicial  proceedings  has  been  interrupted  by  the  rebellion;  and 
until  the  same  shall  be  fully  restored:  and  until  such  State  *  *  *  *  shall 
be  duly  represented  in  the  Congress  of  the  United  States,  the  President 
shall,  through  the  Commissioner  and  the  officers  of  the  Bureau,  and  under 
such  rules  and  regulations  as  the  President,  through  the  Secretaiy  of  War, 
shall  prescribe,  extend  military  Y)rotection  and  have  military  jurisdiction 
over  all  cases  and  questions  concerning  the  free  enjoyment  of  such  immuni- 
ties and  rights  &c." 

It  is  a  provision  in  this  very  act  which  was  referred  to  by  the  Counsel  for 
the  defence :  and  in  the  very  section  of  the  act  that  was  cited — which  give;* 
■military  jurisdiction^  to  preserve  all  the  immunities  and  rights  of,  and  ti» 
.punish  all  offences  committed,  with  reference  to  this  particular  class  of  per- 
sons. And  it  makes  no  difference,  for  the  ]>urpose  of  this  argument,  what 
the  particular  mode  of  the  organization  of  the  Court  directed  by  that  act 
was,  for  the  very  corner  stone  of  the  argument,  built  up  by  brother  Phillips 
•was,  that  at  the'time  the  offoice  alleged  in  the  charge  and  specification  was 
•  committed,  these  prisoners  had  a  right  to  trial  by  jury,  ami  could  not  under 
any  act  of  Congress  then  in  force,  have  been  tried  by  military  Commission, 
by  a  Court  constituted  under  military  authority  as  this  one  is. 

"it  seems  to  me  then,  that  the  two  assumptions  made  by  the  opening  Coun- 
sel for  the  defence  in  his  argument — the  assumption  first  that  the  reconstruc- 
tion acts  are  ex  post  facto  laws,  in  a  certain  named  event — and  next, — that 
the  particular  offence  charged  in  this  case  could  have  been  tried  only  by  a 
(jury  at  the  time  of  its  commission, — having  been  overturned,  the  whole 
superstructure  of  the  argument  falls. 

For  the  iirst  reconstruction  act  declares  in  every  letter,  in  every  line,  and 
in  every  section — especially  when  interpreted  in  the  liglit  of  subsequent 
acts  in '^aW  ywa^eria— that  the  military  commandant  of  this  district  when 
appointed,  shall  have  the  power  to  sweep  away  the  State  government  alto- 
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J»ether,  and  to  substitute  a  military  p;overnmeiit  witli  militar}'  officers  in  the 
executive,  lejj^i.slative  and  judicial  utKccs  of  the  State  in  its  stead.  And  if 
such  is  the  case, — and  it  cannot  be  contnnerted,  for  it  is  the  leading  princi- 
ple which  runs  through  all  tlie  reconstruction  acts,  and  appears  everywhere 
throughout  them  in  l)urning  letters,  and  if  (Congress  had  the  jiowerto  estab- 
lish these  laws — which  is  admitted  by  the  defence  for  the  purposes  of  this 
argument — who  can  suppose,  for  a  moment,  that  Congress  intended  these 
reconstruction  acts,  when  the  new  nnlitary  goverinnent  was  established,  to 
operate  as  a  general  jail  delivery  ?  Who  can  suppose  that  Congress  inten- 
ded to  leave  all  offences  committed  before  the  passage  of  the  first  reconstruc- 
tion act  in  such  a  condition  that  no  eartldy  power  could  try  and  punish 
the»n  i  Now  look  at  it,  if  the  Ccturt  ])lease  :  here  is  an  act,  passed  by  the 
Congress  of  the  United  States,  which  gives  the  military  cojnmandant  of  the 
second  district  power  to  abolish  the  State  government  altogether,  and  substi- 
tute iji  its  place  some  other  government,  if  he  sees  fit.  Gen.  Sickles  has  not 
abolished  the  old  State  government  altogethei^  but  such  government  as  now 
exists  in  North  Carolina,  is  a  government  established  by  Gen.  Sickles  nnder 
the  reconstruction  acts — whose  functionaries  exercise  the  powers  of  govern- 
ment, because  the  commandant  of  the  district  so  vnlls  iU  In  theory  the  old 
government  is  entirely  gone.  Is  it  not  most  monstrous  to  conclude,  that 
Congress,  in  passing  such  an  act,  intended,  provided  a  man  had  committed 
an  otfence  before  the])assage  of  that  act,  the  new  government  should  not  have 
the  power  to  punish  him  at  all  ?  Intended  that,  all  criminals  then  in  our 
jails  were  to  go  tree,  and  all  past  crimes  remain  unwhipped  of  justice?  \et, 
such  is  the  conclusion  to  which  the  argument  for  the  defence  necessarily 
leads.  And  I  shall  say  no  more  upon  this  question  of  jurisdiction.  I  only 
introduced  this  passing  notice  of  my  brother  Phillips'  positions,  for  fear  the 
Court  might  C(niclude  that  they  were  unanswerable— and  that  the  prosecu- 
tion coiu^uVred  in  them — for  I  had  considered  the  question  as  decided  al« 
ready,  for  all  the  purposes  of  this  case;  and  further  because  the  question  in- 
volved meets  me  at  the  very  threshold  of  that  part  of  my  argument  to  which 
I  am  now  addressing  myself,  and  to  which  I  now  recur — that  is — what  law 
of  homicide  shall  control  this  Court,  in  the  decisions  which  they  are  called 
upon  to  make  f — a  general  question — not  only  applying  to  this  case,  but  ap- 
plying also  in  many  of  its  particulars  to  the  different  cases  which  may 
come  before  the  Court. 

May  it  please  the  Court: — The  law  of  homicide  is  not  imiversally  the 
same  in  all  the  States.  In  many  of  the  States  of  the  Union  the  Common 
Law  of  England  upon  this  subject — which  constitutes  the  basis  of  all  our  law 
— has  been  altered  l)v  statutes,  enacted  by  the  local  legislatures ;  and  be- 
fore coming  to  any  conclusion  at  all  in  this  case,  the  Court  must  decide  up- 
on the  particular  system  of  law  which  is  to  govern  their  decision. 

It  seems  to  me  too  plain  for  argument,  for  us  to  take  any  other  ground 
than  that  the  law  of  homicide  as  it  existed  in  North  Carolina  at  the  time  of 
the  passage  of  the  first  reconstruction  act,  and  at  the  time  of  the  commis- 
eion  of  the  crime  charged,  is  the  law  of  homicide  which  governs  the  conduct 
of  the  Court.  I  invite  the  attention  of  the  Court  to  the  fact,  that  the  offenco 
with  which  these  prisoners  are  charged,  was  committed  before  the  passage  of 
the  first  reconstruction  act,  and  that  principle  of  imiversal  justice  which 
requires  that  a  man  be  tried  by  the  law,  and  subjected  to  the  penalties  which 
existed  at  the  time  of  the  commission  of  the  offence,  a])plies  to  this  case 
with  peculiar  emphasis.  It  is  also  to  be  noted,  that  in  all  the  orders  issued 
from  the  Headquarters  of  the  Second  Military  District,  it  is  assumed  that 
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all  previous  laws,  existing;  iiiider  what  are  called  the  "provisional  goven\- 
ments,"  continue  in  force,  under  the  military  government,  unhsfs  mod'ijiecl 
or  rejye'dedhy  ord'^s,  issuing-  from  the  said  hcadcpiai'ters. 

A  reference  to  General  Orders,  No.  1,  Headquarters  Second  Military  Dis- 
trict, dated  Columbia,  South  Carolina,  March  21st,  186Y,  section  III.  will 
show  the  views  of  the  late  Commander  of  tlie  District,  upon  the  subject. 
He  there  says  :  "The  civil  governments  now  existing'iiT  North  Carolina  and 
in  South  Carolina  are  provisional  only,  and  inall  respects  are  subject  to  tlio 
paramount  authority  of  the  United  States,  at  any  time  to  abolish,  modify, 
control,  or  supersede  the  same.  Loccd  lavjs  or  municipal  regulaiionSi  '^^^ 
inconsistent  with  the  Constitution  and  Idios  of  the  United  States,  or  the 
Proclamations  of  the  President,  or  with  such  regulations  as  are,  or  may  le 
prescribed  in  the  orders  of  the  Oommanding  General,  are  hereby  declared 
TO  BE  IN  FORCE ;  and  in  conformity  therewith  civil  officers  are  herehv  author- 
ized to  continue  the  exercise  of  their  particular  functions,  and  will  be  re- 
spected and  obeyed  by  the  inhabitants."  It  is  evident  ft-om  this  section^ 
that  the  Commander  of  the  Second  Military  District  intended,  when  Milita- 
ry Connnissions  were  organized,  under  the  Reconstruction  Acts,  for  inves- 
tigating crimes,  that  the  local  law,  existing  at  the  time  of  the  passage  of  the 
acts,  and  continued  in  force  by  virtue  of  his  orders,  should  regulate  the  de- 
gree and  character  of  tlie  crime,  and  the  amount  and  nature  of  its  sanction. 
Such  being  the  case,  it  becomes  my  duty  to  lay  down  to  the  Court  what 
particular  ingredients  constitute  the  crime  of  murder,  according  to  the  lexi 
loci  of  the  State  of  North  Carolina;  and  I  must  beg  that  this  Court  will  re- 
member, until  a  suggestion  is  made  by  me  to  the  contrary,  that  in  what  im- 
mediately follows  from  this  point,  my  remarks  are  particularly  addressed  to 
the  case  of  the  defendant  Tolar,  and  I  propose  to  dispose  of  the  law  in  its 
application  to  his  case,  before  going  on  to  the  consideration  of  those  partic- 
ular and  peculiar  principles,  which  apply  to  that  form  of  the  offense,  which 
is  alleged  against  the  other  defendants. 

The  defendant  Tolar  is  charged  with  the  crime  of  murder.  Now  what 
pkrticular  constituents  go  to  make  up  the  crime  of  murder,  according  to  the 
laws  of  North  Carolina  %  In  this  State  we  have  adhered  to  the  exact  defi- 
nition of  the  common  law,  adopted  by  the  English  Jurists — upon  this  sub- 
ject. And  murder  is  defined  as  follows —  Wliene^^er  a.  person  of  sound  mem- 
ory and.  discretion,  unlawfully  hills  any  reasonable  creature  in  beivg  and  in 
the p>eace  of  the  commonwealth,  vjith  nudice  jprejpense  or  aforcthougld,  either 
express  or  implied,  \t\%  murder,  (Wharton  on  Homecide  p.  33:  Wharton 
Criminal  Law  vol.  I.  sec.  930).  The  distinguishing  feature  of  this  defini- 
tion, it  will  at  once  be  perceived,  is  malice  ;  and  it  is  the  only  part  of  the 
detiuitlon,  which  lay-men  can  find  the  least  difficudty  in  appreciating,  or  un- 
derstanding. It  is  also  to  be  observed,  that  the  definition  speaks  of  malice 
aforefhougJd,  either  express  or  implied.  There  is  no  difficulty  in  understan- 
ding what  tlie  law  means  by  malice  aforethought,  express ;  for  the  malice  is 
express  v)hen  one  psrson  kills  another,  with  a  sedate,  deliberate  mind  and' 
formed  design.  Malace  is  a  passion  of  the  mind,  or  heart ;  and,  of  course, 
its  existance  cannot  be  established  by  direct  and  positive  evidence  ;  the  eye 
of  God  alone  can  see  it ;  it  is  not  cognizable  by  the  senses.  Its  existence  in 
the  heart,  must  be  determined  by  the  actions  of  the  criminal, — by  the  ex- 
ternal manifestations  which  indicate  its  presence  in  the  heart ;  and  its  ordi- 
nary proof,  must  of  necessity,  be  Circumstantial.  Such  acts,  for  instance,  as 
lying  in  wait,  antecedent  menaces,  former  grudges  and  concerted  schemes, 
to  do  the  party  injured  some  bodily  harm  ;  indicate  the  existence  of  malice 
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in  the  lieart,  and  all  these  indicate  what  the  law  means  by  express  malice, 
or  tnaliee  afonihmujJd^  express. 

P>ut  what  is  meant  in  onr  definition   hy  malace  aforethought,  implied^  is 
very  diilerent  fnjju  what  wonhl  be  intended,  by  an  ordinary   layman,   when 
usino;  tiie  same  expression.     And  tlie  more   proper  mode   of  conveying  the 
tech  ideal  mean  in  (J  ^\\\\\kA\  the  law  attaches  to  ihc^^a  technical  Urias,   would, 
perhapti,  be,  to  alter  the  expression  ;  and  instead  of  speaking-  of  malice  ({fore-^^ 
thought^  imjjlieJ,  to  call  it  malice  in  a  legal  sense  ;  for  this   term,  at  com- 
mon law,  is  meant  to  include,  not  only  special  malevolence  tp  the  individual 
slain;  but  a  generally  wicked,  depraved,  and  malignant  spirit,  a  heart  re- 
gardless of  social  duty,  and  deliberately   bent  upon    mischief.     Some  have 
been  led  into  mistakes,  by  not  well  considering,  what  the  passicm  of  malice 
really  is,  in  iU popular  acceptation.     They  have  construed  it  to  be  a  rancour 
of  the  mind,  lodged  in  the  person  killing,  for  aome  time  before  the  commis- 
sion of  the  fact — which  is  a  mistake — -arrising,  from  the  not  well  distinguish- 
ing between  hatred  and  malice.     But  even  adopting  its  most  correct  popu- 
lar signification,  what  is  meant  in  law  by   malice  aforethought  implied,  or 
malice  in  a  legal  sense,  differs  from  what  we  mean  when  we  speak  of  malice, 
in  ordinary  con  versation.     For  all  homicide  is  considered  in  law  as  malicious.^ 
however  suddenly  it  nniy  be  committed,  unless  it  be  perpetrated,  under  such 
circumstances,  as  (i\\\v-ix  justify  the  act  in  laio — or  excuse  it  in  laxc — or  miti- 
gate its  cJiaracter,  by  r(nison  oi'  accident ,  or  theinfrmities  of  huonan  nature — 
to  a  lower  grade  of  felonious  homicide,  which  we  call   manslavghttr.     And 
therefore,  mIicu  questions  of  malice  arise,  in  cases  of  homicide,   the  matter 
for  consideration  will  be,  whether  the  act  loere  done  with  or  without  just  and 
legal  cause  or  excuse  ;  whether  it  were  committed  under  such  circumstances 
of  accident  or  of  trial  to  human  infirmity.,  as  would   lower  the  grade  of  the 
ofiense,  to  what  we  call  manslaughter.     I  therefore  conceive,  that  it  is  advi- 
sable— first — and  chiefly — in  order  that  the  Court  may  understand  what  we 
mean  by  malice  aforethought  implied — and  also   in  order   that  this    Court 
may  see  with  what  leniency  the  law  regards  the  frailties  and  imperfections 
of  human  nature — and  further  yet,  that   the  Commission    may  clearly    and 
distinctly  understand,  what  circumstances  go  to  make  up  the  crime  of  mur- 
der, to  spend  a  short  time,  in  a  somewhat  careful  analysis   of  the  law  of  ho- 
micide— to  set  down  what   circumstances  the  law   regards  as  a  justification 
tor  the  killing  of  a  human  being ;  what  circumstances  the  law  regards  as  an  ex- 
cuse for  the  killing  of  a  human  being  :  and  what  circumstances  of  accident,  or 
of  provocation,  will  prevail  upon  the  law  to  reduce  the  cegree  of  guilt  from 
that  which  attaches  to  murder  to  that  which  attaches  to  manslaughter. 

Homicide  is  divided  into  three  kinds — first — justifiable  homicide;  sec- 
ond— excusable  liomeeide  ;  and  third — felonious  homecide — which,  again, 
is  sub  divided  into — first — manslaughter,  and  second  murder. 

And  first  of  justifiable  homicide.  It  is  to  be  noted  that  the  law  attaches 
no  shade  of  guilt  whatever,  or  of  blame,  to  justifiable  homicide,  and  this  is 
the  only  grade  of  homicide  as  to  which  this  proposition  can  be  predicated. 
This  grade  of  homicide  is  of  three  kinds:  First:  Where  the  proper  ofiicer 
executes  a  criminal  in  strict  confornnty  M'ith  his  sentence  ;  for  here  it  is 
evident  the  act  is  committed  without  any  criminal  intent — without  any 
evil  intention,  or  desire  on  the  part  of  its  [>erpetrator,  to  do  wrong — without 
any  inadvcrtance  or  negligence  in  the  party  killing.  Second :  Where  au 
officer  of  justice,  in  the  legal  exercise  of  a  particular  duty,  kills  a  person  who 
resists  or  prevents  him  from  executing  it.  A  homicide  committed  under  such 
circumstances,  being  for  the   advancement  of  public  justice,   receives   the 
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•^minendation,  rather  than  the  censure,  of  the  law.  Wliere  an  ofReer,  in  the 
due  execution  of  his  office  kills  a  person  who  assaults  and  resists  him — where 
a  private  person,  or  an  officer,  attempts  to  arrest  a  man,  charged  with  felon  v, 
and  isresisted,  and  in  the  endeavor  to  take  him,  kills  him.  If  a  felon  liee 
from  justice,  and  in  the  pursuit  he  should  be  killed,  when  he  cannot  other- 
wise be  taken ;  if  there  be  a  riot  or  a  rebellious  assembly,  and  the  officers 
or  their  assistants,  dispersing  the  mob,  kill  some  of  them,'  when  the  riot  can- 
not otherwise  be  suppressed  ;  if  prisoners  in  jail  or  going  to  jail,  assault  or 
resist  the  officei-s,  while  in  the  necessary  discharge  of  then-  duty,  and  the  of- 
ficers or  their  aids,  in  repelling  force  by  force,  kill  the  party  resisting. 

Tliird.  For  the  pi-evention  of  any  atrocious  crime  attempted  to  be  com- 
mitted by  force,  such  as  murder,  robbery,  house-breaking  in  the  night  time, 
rape,  mayhem,  or  any  other  act  of  felony  against  the  person  ;  but  in  such  cn- 
ses  the  iittemiJtmu&t  he -not  merely  suspected,  hct  aj'j/arent  and  the  danger 
must  be  immitient,  and  the  op]x^sing  force  necessary  to  avoid  the  dan- 
ger,^or  defeat  the  attempt.  (See  Wharton  on  Homicide,  page  37,  Greenleaf 
on  Evidence,  vol.  3,  page  107,  sec,  115,  Wharton's  Criminal  Law,  vol.  1,  sees.. 
936-7-8.) 

The  second  division  of  this  subject  relates  to  excusible  homicide — and  ex- 
cusible  homicide  is  of  two  kinds  : 

First.  Where  Sim^n  doing -a  lawful  fl'c-2!,  without  any  intention  of  Vurt,. 
by  accident  kills  another;  as  for  instance,  where  a  man  is  hunting  in  a  park 
and  unintentionally  kills  a  person  concealed  therein,  or  if  a  man  be  at  work 
with  a  hatchet,  and  the  head  flies  off,  and  kills  a  bystander.  So  if  a  pa- 
rent is  correcting  his  child  or  a  master  his  apprentice  or  scholar,  the  bounds 
of  moderation  not  being  exceeded,  either  in  the  manner,  the  instrument  or 
the  quantity  of  punishment,  and  accidentally  kills  the  child  apprentice  or 
scholar.  If  an  officer  is  punishing  a  criminal  within  the  like  bounds  of 
moderation,  or  within  the  limits  of  law,  and  in  such  case  death  ensues. 
This  is  commonly  called  homicide  ^^/^  inforUiniuin  or  by  misadventure. 

Second,  Homicide,  se  defendo^  or  in  self-defence,  which  exists,  when  one 
is  assaulted,  upon  a  sudden  affray,  and  in  defence  of  his  person,  when  cer- 
tain and  immediate  suffering  would  be  the  consequence  of  waiting  for  the 
assistance  of  the  law,  and  there  was  no  other  probable  means  of  escape,  he 
kills  the  assailant.  To  reduce  homicide  in  self-defence,  to  this  degree,  it 
must  be  shown  that  the  slayer  was  closely  pressed  by  the  other  party,  and 
retreated  as  far  as  he  could  conveniently  or  safely,  wntli  an  honest  intent  to 
avoid  the  violence  of  the  assault.  [AVharton  on  Homicide,  p.  36.  Green- 
leaf  on  Evidence,  vol.  3,  p.  108,  sec.  116.  Wharton  (jrim.  Law,  vol.  l,sec. 
934-5.] 

The  third  division  of  this  subject  relates  to  felonious  homicide  which 'is  of 
two  kinds.  First,  Manslaughter — which  is,  the  unlawful  and  felonious  kill- 
mg  01  another  without  malice,  either  express  or  implied^  and  second  murder- 
of  which  more  hereafter.  And  manslaughter,  again,  is  also  of  two  kinds  ; 
first,  voluntary  mani^laughter,  M'hich  is  the  unlawfuikillingof  another,  with- 
out express  malice,  in  an  accidental  quarrel,  or  in  heat  of  passion,  as  where 
upon  a  sudden  quarrel  two  pers(jns  engage  \\\midu<d  comljat,  on  equal  terms, 
and  one  kills  the  other  :  So,  if  any  person  be  assaulted,  with  circmnstances 
of  violence  or  gross  indignity,  and  immediately,  and  in  the  heat  of  passion^ 
kills  his  aggressor,  in  consequence  thereof — it  is  manslaughter  up07i  legal 
provocation  ;  Again,  when  a  man  discovers  another  in  the  very  act  of  adul- 
tery loith  his  imfe,  and  immediately  slays  the  adulterer,  it  is  manslaughter 
upon  legal  provocation. 
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Second— In voluntery  manslaughter,  is  where  a  man,  doing  an  nnl awful 
act,  not  amounting  to  a  felouij^hy  accident  Jdllx  another.  It  differs  from 
liomicide  excnsable  by  misadventure,  or  per  infortunium,  in  this,  tliat  mis- 
adventure ahvajs  happens  in  the  prosecution  of  a  la,wfid\id,  but  this  spe- 
cies of  manshiughter  in  the  prosecution  of  an  unlawful  act,^  not  felonious. 
It  is  also  to  be  noted  where  an  involuntary  killing  ha])pens,  in  consequence 
of  an  unlawful  act,  it  will  be  murder,  if  the  act  in  the  jjrosecution  of  which, 
it  occurs,  hefelonvmH,  or  if  in  its  consequence,  it  naturally  tends  to  hloodxhed, 
(Wharton  on  liomicide,  p.  35  ;  Wharton  Criminal  Law,  vol.  l,sec.  931-2-3. 
Greenlief  on  Evidence,  vol  3.  sections  119  to  120,  inclusive.) 

The  second  sort  of  felonious  homicide  is  murder.  Now  murder  is  as  I  have 
said  before — where  a  person  of  sound  memory  and  discretion  \inlawtully 
kills  any  reasonable  creature  in  being,  and  in  the  peace  of  the  commonwealth, 
with  maliee  aforethought,  either  express  or  implied.  And  we  are  now  pre- 
pared to  show  wliat  is  meant  by  malice  afcn-ethought,  implied,  or  as  we  have 
before  termed  it,  "Malice  in  "a  legal  sense."  For,  as  wc  have  seen — by 
implications  of  the  law — malice  exists  in  every  homicide,  where  the  sur- 
rounding circumstances  neither  justify  it,  nor  excuse  it,  nor  mitigate  its 
character  to  manslaughter,  for  any  of  "the  reasons  set  forth  in  the  preceding 
analysis.  From  all  which,  we  may  deduce,  the  following  corollaries  for  fu- 
ture use : 

First,  in  every  charge  of  murder — the  fact  of  killing  beingj  proved  against 
the  party  charged,  malice  is  presumed,  and  to  reduce  the  offence  belo^y  that 
crime  by  circumstances  of  justiUcation,  of  necessity,  of  excuse,  of  accident, 
or  of  trial  to  human  infirmity,  the  defendant  must  prove  those  circumstances 
or  they  must  necessarily  arise  out  of  the  evidence  adduced  against  him.  Sec- 
ond, it  may  be  assumed  as  a  general  rule  that  aU  homicide  is  presumed  to  he 
malicious,  where  an  instrument  likely  to  cause  death  is  used  hy  tts perpetrator. 
Third,  the  facts  of  the  killing — of  his  presence — and  of  his  participation 
therein  being  proved,  or  admitted  by  the  prisoner,  every  matter  of  justifi- 
cation, or  excuse,  or  of  mitigaticm,  must  be  shown  by  him  ^  and  it  is  incum- 
bent on  him  to  establish  the  matter  of  justification,  excuse  or  mitigation,  he- 
yond  a  reasemahle  douht. 

State  vs.  Peter  Johnson,  3  Jones,  (N.  C.)  p.  266,  N.  B.  273.  State  vs. 
Craton,  0  Ired.  (X.  C.)  p.  164:.  State  vs.  Starling,  6  Jones,  (N.  C.)  p.  3G6. 
State  vs.  Ellick,  Winst.  L.  c<v:  E.  (N.  C.)  p.  69.      ^ 

I  have  now  clearly  defined  the  limits  of  justifiable  homicide,  of  excusa- 
ble homicide,  and  of  that  species  of  felonious  homicide  called  manslaughter, 
and  have  ascended,  at  least,  to  the  highest  grade  of  homicide,  called  mur- 
der. And  I  have  addressed  myself,  with  some  prolixity,  to  the  task,  prin- 
cipally for  the  purpose  of  explaining  what  is  meant  in  law  by  malice  ;  for 
every  act  of  slaying  a  human  being — all  homicide — which  is  not  either  jus- 
tifiable or  excusable,  or  of  the  nature  of  manslaughter,  as  I  have  defined  it, 
is,  in  law,  malicious,  and  is  murder.  Tlie  law  ii/q)lies  the  malice,  and  that 
implied  malice  is  what  we  mean  by  malice  in  a  legal  sense.  When,  tliere- 
fore,  we  say,  in  defining  murders,  that  murder  is  the  unlawful  slaying  of  a 
human  being,  in  the  peace  of  God,  and  of  the  State,  of  malice  aforethought, 
either  express  or  implied,  we  mean,  by  that  part  of  the  definition  which 
speaks  of  malice  aforethought,  implied,  or  malice  in  a  legal  sense,  that  the 
homicide  is  committed  under  such  circumstances  that  its  perpetrator  cannot 
show  what,  in  law,  is  a  justification,  nor  an  excuse,  nor  a  mitigation — by 
reason  of  accident,  or  human  infirmity — of  his  crime;  and  there  is  no  pos- 
sible way  of  understandinging  what  we  mean  by  malice  aforethought,  im- 
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plied,  or  malice  in  a  legal  sense,  unless  you  first  clearlj  comprehend  what 
is  meant  by  justifiable  homicide,  excusable  homicide,  and  manslaughter. 
You  must  define  all  the  latter  before  you  can  understand  what  is  meant,  in 
law,  ])y  malice  aforethought  implied.  You  must  define  malice  aforethought 
implied,  Ijefore  you  can  take  in  the  legal  definition  ot  murder ;  for  all  slay- 
ing is,  in  legal  c<jntemplation,  accompanied  with  malice  aforetlumght,  miless 
it  evidently  appears  to  be  justifial^le,  or  excusable,  or  mitigated,  "by  reason 
of  circumstances  of  accident  or  of  human  infirmity,  to  a  lower  grade  of 
homicide  than  murder.  The  clear  apprehension  of  t;;ese  principles  is  im- 
portant, because  from  them  we  draw  the  legal  corolh-.ries  to  which  I  have 
referred — that  the  fact  of  the  killing — of  his  presence  thereat — and  of  his 
participation  therein — being  proved,  or  admitted,  against  the  person  charg- 
ed, to  reduce  his  offence  below  the  grade  of  murder,  by  circumstances  of 
duty,  of  necessity,  of  accident,  or  of  human  infirmity,  he  mn^t  j^rove  those 
oircumstanees,  or  they  must  necessarily  arise  out  of  the  evidence  adduced 
against  him.  The  principle  enunciated  is  applicapble  not  only  to  the  man 
who  actually  commits  the  criminal  fact,  but  to  all  the  persons  who  were 
present  at  its  commission,  aiding  and  abetting  him  therein. 

If  we  prove  that  A  actually  shot  the  pistol  which  slew  the  deceased,  and 
that  B  and  C  were  present,  aiding  and  abetting  him  in  the  shooting,  the 
law  calls  it  murder  in  all/  and  it  is  for  the  persons,  who  were  present,  ap- 
parently aiding  and  abetting,  to  show  such  circumstances  of  duty,  of  neces- 
sity, of  accident,  or  of  human  infirmity,  as  shall  either  justify  the  act,  or 
excuse  it,  or  reduce  it  to  a  lo^ver  grade  of  felonious  homicide,  which  we  call 
manslaughter ;  or  to  show  that  their  aj>jKit'eni  aiding  and  abetting  was 
not  real. 

I  repeat  it — the  application  of  this  principle  is  not  confined  to  what  we 
call  the  principal  i?i  the  Jirat  degree — who  is  the  actual  perpetrator  of  tlie 
criminal  fact — but  it  embraces  all  who  are  present  apparently  aiding  and 
ahetfing  him-;  and  if  we  prove  a  killing  by  one  man,  and  an  actual  presence 
and  an  actual  aiding  and  abetting,  by  two  or  three  others,  then  the  pre- 
sumption of  law  arises  that  the  killing  was  murder  in  all.  until  the  defen- 
dants show  the  contrary, — and — as  has  been  decided  in  l^orth  Carolina — until 
thev  show  the  contrary  hei/ond  a  reasonahle  dovM.  State  vs.  Peter  John- 
son"; 3  Jones,  (X.  C.)  p.  2<i6,  IS".  B.  273. 

If  these  defendants,  "Watkins  and  Powers,  were  present,  aiding  and  abet- 
ting Tolar  at  the  time  the  homicide  is  proved  to  have  been  committed,  and 
Tolar  fired  tlie  ]iistol  Avhich  slew  Bebee,  to  reduce  their  offence  to  another 
grade  of  homicide  than  murder,  it  is  necessary  for  them  to  show,  be}'ond  a 
reasonable  doubt,  the  circumstances  of  duty,  of  necessity,  of  accident,  or  of 
liuinan  infirmity  which  the  law  requires,  to  change  the  complexion  of  their 
crime ;  or  to  show  t]iat  their  aiding  and  abetting  was  only  apparent  and 
was  not  real. 

But  it  was  not  my  sole  object,  in  thus,  at  lengtli,  considering  the  distinc- 
tions in  homicide,  to  ascertain  the  meaning  which  the  law  attaches  to  the 
word  malice — t)  define  the  crime  v,i  murder — and  to  paint  out  that  some  of 
the  same  rules  of  law  and  evidence  apply  to  ])ersons  charged  as  aiders  and 
ah'ttors,  wiiicli  apply  to  those  charged  as  princijtal  felons  in  the  first  degree. 
I  had  yet  another,  ulterior,  object  in  view — I  wished,  by  these  means,  to  be 
.enabled  to  intelligibly  illustrate  a  general  pri]U'i]>le  of  the  law,  for  which  we 
shall  liave  use  further  on  in  this  argument,  when  we  come  more  particularly 
to  consider  the  case  made  out   against  the   prisoners   AVatkins  and  Powers, 
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who  are   charged  to  have  been  present    aidiiiic   and  abeltiiit!;   Tolar  in    the 
innrder  alleged.  ** 

That  principle  is — that  where  the  criminal  intent  which  contributes  tO" 
the  crime,  is  not  commensurate  with  the  criminal  fact  which  constitutes  its 
corjtus,  human  law  punishes  the  crime  acconlini;- to  the  guilt  of  the  ac/,  and 
not  according  to  the  guilt  of  the  intent.  This  princi])al  is  very  general,  and 
to  it  there  are  no  ;v])S()lute  exce])tlons,  and  l)ut  few  limited  ones.  Every  crime 
consists  of  a  criminal  intent,  and  a  criminal  act.  However  guilty  the  crim- 
inal intent  may  be,  municipal  law  does  not  punish  it,  until  it  develoi)es  it-) 
self  into  either  a  criminal  act,  or,  at  least,  an  attempt  to  commit  a  criminal' 
act.  It  is  only  the  Divine  law,  M'hich  says  that  "  the  man  M'ho  lookethon  a 
woman  to  lust  after  her,  hath  committed  adultery  M'ith  her  already  in  Ins 
heart,"  and  threatens  punishment  accordingly.  Yet,  while  soniuch  is  true, 
human  govei-ninents  arc  so  far  vindictive,  that  they  never  punish  a  criminal 
fact,  unless  it  is  accompanied  with  a  criminul  intent — however  delpteriuUB 
an  act  may  be  to  society,  governments,  instituted  for  the  preservation  and 
])rotection'  of  society,  do  not  punish  it,  unless  its  per])etratorr7^'.^-«T^.'?]nHiish- 
ment — in  other  wonls — unless  he  has  some  criminal  will  .or  intent,  which 
has  contributed  to  the  injury. 

Laws  are  instituted  for  the  preservation  and  protection  of  society,  there- 
fore they  inflict  no  punishment  on  a  criminal  intent,  until  it  takes  a  form 
whicli  is  deleterious  to  S(X'iety,  and  developes  itself  into  a  criminal  act;  but 
however  deleterious  to  society  an  act  may  be,  as  we  have  already  stated,  good 
laws  do  not  prescribe  a  punishment  for  it,  unless  it  is  produced  or  acconipa- 
nied  by  a  criminal  will  or  intent.  The  law  pimishes  only  when  an  injury 
has  been  done  to  society,  and  when  moreover,  the  person  doing  that  injury, 
is,  to  some  extent,  at  least,  deserving  of  punishment,  for  his  guilty  will. 

This  is  what  M^e  mean  when  we  say,  every  crime  punishable  by  law  con- 
sists of  a  criminal  intent,  and  a  criininal  "ad.  But  the  criminal  intent  is 
sometimes  not  co-extensive  with  the  criminal  fact — since  a  man  sometimes 
fails  to  execute  his  exact  \)\\v^o?,'i  \  his  crimin.al  intent  may  develope  itself  into 
an  action  more  or  less  criminal — that  is  more  or  loss  injurious  to  society 
than  he  intended.  In  such  cases,  if  the  will  or  intent  be  criminal  at  all,  the 
law  punishes  the  offender  according  to  the  guilt  of  the  fart,  and  not  accord'fi 
ing  to  the  lesser  or  greater  guilt  of  the  inti'nt. 

Looking,  then,  closely  into  tlie  doctrine  of  crime,  \yb  shall  see,  that  the 
evil  of  the  intent,  and  the  evil  of  the  act,  added  together,  constitute  the  evil 
punished  as  crime;  and,  an  act  producing  an  unintended  result,  must,  when 
evil,  be  measured  either  by  the  intent,  or  by  the  result.  The  legal  measure 
is  very  generally  by  the  latter,  holding  the"^  person  guilty  of  the  thing  done,- 
where  there  is  any'kind  of  legal  wrong  in  the  intent,  the  same  as  thouglithe 
thing  actually  done,  were  specifically  intended. 

Bishop  on  Crim.  La,w,  vol.  1,  sec.  -tl  1-41 -2—1:14. 

To  apply  these  remarks  to  the  subject  of  homicide — If  A  shoot  at  his  own 
poultry,  in  a  retired  place  where  no  one  is  likely  to  pass,  without  intention 
of  bodily  harm  to  any  person,  and  using  proper  caution  to  prevent  injury  to 
others,  und  unfortunately  ha})pens  to  kill  B,  who  is  accidentally  passing 
within  range  of  his  gun,  it  is  excusable  homicide  only,  though  it  resulted  in 
the  death  of  a  man — for  A  had  no  criminal  intent  at  all. 

But  if  A  wantonly,  and  without  other  evil  intention,  than  merely  to  com- 
mit a  civil  trespass,  shoot  at  the  poultry  of  B — and  by  accident  killeth  B — or 
a  stranger,  the  law  calls  it  manslaughter^ — involuntary  manslaughter,  a  f.'h.ny 
— and  punishes  the  second  offence  of  the  same  character  with  death — because 
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A  had  some  criminal  intent — the  intent  to  commit  a  trespass — and  that  in- 
tent has  resulted  in  the  death  of  a  human  being — the  law  measures  the  guilt 
of  A's  crime,  by  the  result  of  his  criminal  intent,  and  not  by  the  guilt  of  the 
intent  itself,  and  would  call  his  crime  murder,  but  that  the  malice  essential 
to  the  crime  of  nmrder,  is  dUproved  by  the  facts  of  the  case, 

Again:  A  shoots  at  the  poultry  of  B,  and  by  accident  kills  a  man;  it  is 
collected,  from  the  circumstances,  that  A's  intention,  in  shooting,  was  to 
Hteal — the  pouUry ;  his  crime  will  be  murder — the  resxtlt  of  A's  criminal  in- 
tent is  the  death  of  a  human  being — and  the  circamstances  accompanying 
the  act  develop  what  the  law  calls  malice:  A's  intent  was  to  commit  an  in- 
considerable theft — the  measure  of  his  criminal  intent  was  so  much  and  no 
more — but  the  measure  of  his  legal  guilt — is  the  yQ^y\\\~-')nurder — and  the 
law  punishes  him  accordino;lv. 

(Kel.  lUT.  6.  St.  Tr.  222.  Fosters  Cr.  L.  158.  1.  Eussell  on  Crimea 
54U.) 

These  examples  might  be  multiplied  ad  injiniinm  ;  as,  where  a  person 
gave  medicine  to  a  woman,  to  procure  abortion  ;  and  where  a  person  put 
skewers  into  the  womb  of  a  woman  for  the  same  purpose;  by  which  acts  in 
both  cases,  the  women  were  killed,  though  it  was  evident  the  death  of  the 
women  was  not  Intended,  the  offences  of  both  criminals  were  held,  clearly,  to 
be  murder. 

(1.  Hale  P.  C.  429.  Tinckler's  case  I.  East  P.  C.  chap.  5,  sec.  17,  p.  230, 
and  sec.  124,  p.  354.     1    Kuss.  on  Crim.  539.) 

But,  I  refrain  from  fatiguing  the  Court,  witli  furthur  instances,  and  ex- 
amples. I  shall  content  myself,  and  it  is  enough  for  my  purpose,  to  announce 
as  a  general  and  well  established  rule,  derived  from  these  principles  :  that 
if  an  action  unlawful  in  itself,  be  done  deliberately,  and  Avith  intention  of 
mischief  or  great  bodily  harm  to  particular  individuals,  or  of  mischief  indis- 
criminately tail  where  it  may,  and  death  ensue  against  or  beside  the  origi- 
nal intention  of  the  party,  it  will  be  murder. — (Fist,  C.  S.,  261.  1  Puss,  on 
Cri.  538.) 

And  one  more  rule — equally  general  andeqally  well  established,  for  which 
we  sliall  have  occasion,  when  we  come  to  apply  tlie  law  and  facts  of  this  case 
more  particularly  to  Watkins  and  Powers — that  where  divers  persons  re- 
solve generally  to  resist  all  opposers  in  the  commission  of  any  breach  of  the 
peace  and  to  execute  it,  in  such  a  manner,  as  naturally  tends  to  raise  tu- 
mults and  affrays,  they  must,  when  they  engage  in  such  bold  disturbances  of 
the  public  peace,  at  tlieir  peril,  abide  the  event  of  their  actions — and,  there- 
fore, if  in  doing  aii}^  of  these  acts,  one  of  them  happens  to  kill  a  man,  they 
are  all  guilty  of  murder.  ■ 

(1  Hale,  P.  C.  p.  439,  et.  seq.  1  Hawk,  P.  C.  chap.  31,  sec.  51.  1  East. 
P.  C.  chap.  55,  sec.  3^:^,  p.  257.  4  Bla.  Com.  p.  200.  1  Puss,  on  Crim.  p, 
541.) 

May  it  please  the  Court :  I  have  now  laid  down  the  rules,  by  which,  a 
tribunal  engaged  in  the  investigation  of  facts,  is  to  be  governed,  in  analys- 
ing the  evidence  adduced,  and  in  drawing  legal  deductions  therefrom.  I 
have  also  laid  down  what  law  of  homicide  it  is,  which  is,  to  control  this 
(Jourt,  in  its  decisions  ;  and  I  have  likewise  made  a  careful  analysis  of  the 
legal  subdivisions  of  homicide,  and  ascertained  what  are  the  essential  consti- 
tuents of  the  crime  called  murder;  we  are,  therefore,  prepared,  to  proceed 
Avith  the  investigation  of  the  facts  of  this  case  ;  and  I  conceive  it  will  be  of 
much  assistance  to  the  Court,  to  ascertain  at  once  those  points  of  the  case, 
and  those  circumstances  surrounding  it,  concerning  which,  the  government, 
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and  the  defence  are  agreed,  and  as  to  wliidi  there  can  be  no  reasonable  poa- 
Bil)ility  of  dispnto. 

It  appears,  th(!n,  tliat  on  Sunday,  tlie  tentli  (hiy  of  February,  in  tlu;  ])re- 
eent  year,  one  Arcliy  Beebee,  a  young  man  of  color,  was  accused  of  Jiaving 
attt'tnpiedto  commit  «n//>6',  upon  Miss  P^ivira  Massey,  in  the  county  of  Cum- 
berland, near  the  town  of  Fayetteville.  It  no  where  appears,  in  evidence, 
and  it  is  not  proper,  that  it  should  appear,  whether  thi.s  charge  was  well  or 
ill  founded  ;  l)ut,  in  consequence  of  the  charge,  it  is  in  evideiuH',  that  dui-ing 
the  night  of  the  same  day  Becl)ee  was  arrested,  and  in  the  afternoon  of  the 
ensuing  day,  at  al)out  three  o'clock,  he  was  carried  to  the  town  hall,  in  Fay- 
etteville, by  the  local  police,  to  undergo  a  ])reliminary  examination,  that  it 
might  be  ascertained  whether  the  proof  of  the  offence  charged,  was  snilicient 
to  justify  the  magistrates,  in  committing  him  to  prison  to  await  his  trial 
there  for  in  due  course  of  law.  It  is  not  proved,  nor  is  it  proj^er  that  it 
Bhould  have  been  proved,  whether  the  committing  magistrates  caine  to  a 
conclusion  adverse  or  favorable  to  the  accused,  whether  there  was  sufficient 
evidence  to  justify  his  committal  or  not ;  but  there  is  a  strong  probability 
that  the  Justi(-es  liad  drawn  conclusions  unfavorable  to  Beebee,  and  had 
ordered  his  con)mittal,  arising  from  the  fact,  which  is  in  evidence,  that  hf 
left  the  town  hall,  still  in  the  charge  of  the  myrmidoms  of  the  law. 

Some  considerable  cr(nvd  had  assembled  at,  and  near  the  market  house  in 
Fayetteville,  (in  the  upper  part  of  which  was  the  town  hall,)  before  Beebee 
went  up  for  examination;  and  after  he  went  up,  and  while  tliis  preliminary 
investigation  \vas  going  on  above  stairs,  a  large,  and  seemingly,  a  quiet 
crowd — as  to  the  number  of  which,  there  is  a  contrariety  in  the  evidence, 
but  which  consisted,  probably,  of  somewhere  between  one  and  two  hundred 
persons— were  assembled  at  and  about,  and  within,  the  market  house.  The 
crowd  was  excluded  from  hearing  the  trial,  by  the  magistrate.^,  in  tenderness 
to  the  feelings  of  the  young  lady  and  her  friends.  As  Beebee  descended  the 
steps  of  the  town  hall,  which  terminated  on  the  ground  floor  of  the  nuirket 
house,  in  charge  of  the  officers  of  the  law,  and  before,  or  at  the  time  M'hen 
he  passed  out  of  the  eastern  arcli,  which  forms  the  main  entrance  to  the 
market  house,  on  that  side,  he  was  assaulted,  and  efforts  were  made  to  take 
him  out  of  the  charge  of  the  officers — for  what  purposes  it  does  not  absolute- 
ly and  positively  appear,  except  from  the  details  following  and  by  the  event. 

There  can  be  no  doubt  as  to  some  of  the  persons  who  were  engaged  in 
this  assault.  One  of  them  was  the  prisoner  at  the  bar,  Thomas  Powers, 
another  was  the  prisoner  David  Watkins,  otherwise  called  Monk  Julia. 
The  latter  defendant  was,  without  doubt,  armed  with  a  knife  of  no  very  for- 
midable proportions.  As  to  the  other,  Powers,  there  is  some  little  con- 
trariety in  the  testimony,  whether  he  was  armed  with  any  w^eapon  or  not. 
One  of  the  witnesses  at  least,  has  armed  him  both  with  a  knife  and  a  pistol : 
and  I  think  the  evidence  with  reference  to  his  being  armed  Avith  a  knife,  is 
sufficiently  conclusive  to  justify  me  in  stating  that  as  one  of  the  admitted 
facts  of  the  (;ase.  But  about  this  time  Thomas  Powers  certainly  attempted 
to  seize  Beebee,  and  made  a  verbal  demand  for  him  on  the  Sheriff. 

From  the  time  when  the  effort  was  first  made  to  take  Beebee  from  the 
hands  of  the  officers,  until  the  moment  when  he  was  shot,  but  a  very  short 
time  elapsed.  It  could  not  have  been  upon  a  comparison  o'l  all  the  testimo- 
ny, both  for  the  prosecution  and  for  the  defence,  more  than  a  minute — at 
the  uttermost  two  jninutes — from  the  time  Beebee  crossed  the  threshold  of 
the  market  house,  to  tlie  moment  when  he  lost  his  life.  Durinir  that  period 
of  time,  the  assault,  which   had  been   initiated  by   Powers  and  Watkins  or 


334  ARGDiytENT    OP   E.    G.    HAYWOOD, 

Monk  and  otliers,  and  which  consisted  of  verbal  demands  for  tlie  prisoner, 
made  upon  the  Sheriff,  couclicd  in  threatening  hmguage — of  attempts  to 
use  their  knives  upon  him — upon  the  part  of  tlie  two  whose  names  are- 
specifically  given,  and  of  some  others  whose  names  are  unknown,  (for  it 
appears  that  several  knives  were  drawn,  and  brandished  in  the  crowd  du- 
ring the  rush,  according  to  the  evidence  of  so  many  witnesses)  and  also  of 
a  violent  rush  upon  the  part  of  many  others,  perhaps  the  greater  part  of  the 
crowd,  and  an  effort  made  by  them  to  take  him  out  of  the  hands  ot  the  of- 
ficers, this  assault  tlius  initiated  and  continued,  never  ceased,  but  was  extended 
by  continuous  and  repeated  pressure  ot  tlie  crowd,  upon  the  officers  who 
surrounded  the  prisoner,  until  tlie  uionient  when  he  lost  his  life..  During 
this  rush  or  succession  of  assaults,  the  sherilf  of  the  county  exhorted  the 
crowd  to  desist — ordered  his  assistants  to  use  their  clubs,  and  their  clubs 
were  used  all  in  vain. 

That  Archy  Beebee  was  killed  then  and  there,  is  a  point  which  does  not 
admit  of  discussion.  That  he  was  killed  by  means  of  a  leaden  bullet,  shot 
from  a  pistol,  held  ia  the  hands  of  souie  one  who  was  in  that  crowd,  is  anoth- 
er point,  which  is  not  open  for  discussion.  That  Tolar,  as  well  as  Powers 
and  Watkins  were  in  the  crowd,  at,  and  during  the  v,-liole  time  of  this  trans- 
action is  also  proven ;  and  it  is  eoually  well  established  that  Tolar  was  arm- 
ed witli  a  pistol  on  the  occasion,  and  by  several  of  the  witnesses  for  the  pros- 
ecution, and  by  one  tendered  by  the  prisoners,  that  he  had  the  pistol  out  in 
liis  hand  at  or  near  the  time  of  the  killing.  Such  being  the  leading  facts  of 
the  case,  upon  which  both  prosecution  and  defence  must  be  agreed,  it  is  plain, 
that,  whoever,  was  the  immediate  instrument  by  whose  handSy,  Beebee's  life 
was  destroyed,  was  guilty  of  no  lower  grade  of  homicide  than  the  crime  of 
murder,  the  legal  definition  of  which  offence  I  have  endeavored  to  set  out,  in 
the  preceding  part  of  this  argument, 

Tlie  question,  and  one  of  the  principal  points  of  inquiry,  it  is  according  to 
the  prisoners  view  of  the  case,  here  presents  itself,  although  I  think  its  im- 
portance has  been  greatly  magnified  and  exaggerated  by  the  defence — who 
shot  the  pistol  the  bullet  from  which  slew  Arcliy  Beebee  ?  In  wdiose  hands 
was  it  held  ?  By  whose  volition  was  it  directed,  when  Archibald  Beebee  was- 
then  and  there  shot  to  death. 

And  here  I  must  pause — painfully  pause — to  direct  the  attention  of  the 
Court  to  the  enormity  of  the, crime  that  was  committed,  bj' whomsoever  it 
Vt^iiii  done — pause^  because  so  much  has  been  publicly  said  by  the  Counsel  for 
the  defence  of  a  contrary  character ;  pause,  because  this  offence  has  been 
treated  with  so  much  levity,  by  the  gentlemen  who  represent  the  prisoners  ; 
pause,  because,  as  I  conceive,  it  is  the  bounden  duty  of  every  prosecutor — 
representing,  as  he  does  the  outragedjusticeof  the  government — not,  simply,. 
to  eudeavor  to  being  felons  to  justice,  but  also,  in  performing  that  duty, 
wdicn  the  occasion  demands- it,  to  inculcate  sound  principles  of  morality,  and 
of  policy — from  the  lofty  station,  in  which  liis  sacred  duty  places  him — 1 
say,  I  must  pause,  to  consider  the  enormity  of  this  offence  if  for  no  other 
reason — yet  for  this — that  one  of  the  Counsel  for  the  prisoners,  announced 
to  ihis  Court,  and  to  the  public,  that  the  crime,  which  on  that  winter's  day, 
stained  a  whole  community  with  blood,  "  was  murder,  but  it  was  as  nigh  a- 
kin  to  virtue,  as  murder  ever  grew  to  be. "  x\ye — and  also,  because  another 
counsellor,  in  his  address  to  this  Court — at  this  very  time — even  now — when 
the  waves  of  recent  social  strife — flecked  witli  fragments  of  the  wrecks  of  all 
of  this  life's  precious  things — are  not  yet  sunk  down  into  a  calm  political 
sea — declared,  before  what  purports  to  be  a  Court  of  justice,  that  as  he  con- 
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ceived,  it  was  advisable,  and  proi)er,  and  dcbirable,  and  ri^ht, — that — when 
crimes  of  the  nature  of  tliat  cliai'ged  against  Beebce,  were  attenipted — the 
public  should  luidcrstand,  that  the  jKipulace  stood  ready  to  redress  them  by 
mob  violence — that  when  fathers  went  to  their  graves,  they  miglit  know  that 
be,  and  others  who  thought  as  he  did — stood  ready — if  like  evils  slundd  be- 
fall the  orphans  whom  they  left  behind — not  waiting  Ibr  conviction — not 
waiting  for  discussion — not  waiting  for  legal  proof — to  seize  upon  the  victim, 
who  was  accused  ot  an  attempt  to  commit  a  rape,  and  suddenly  to  take  away 
his  life — that  it  was  well  to  taketlieir  victim  grossly — lull  ol  bread — "wilh  all 
his  crimes  broad-blown,  and  iiush  as  May" — and,  unprepared,  to  send  him 
to  lii.5  last  account,  I  have  heard  such  principles  enunciated,  in  the  course 
of  this  discussion,  as  have  tilled  me  with  horror;  and,  1  intend  here,  as  I  have 
elsewhere — upon  all  occasions — under  all  circumstances — having  entertiiined 
similar  views  even  in  the  midst  of  revolution — to  denounce  niob-violcnce,  in 
whatever  shape  it  may  be  presented,  or  for  whatever  wrtnigs  to  the  connnu- 
nity,  real  or  supposed,  it  maybe  called  into  action.  Of  all  the  creatures  that 
God  has  made,  there  is  not  another  one  so  terrible,  as  that  many-headed 
monster — a  juob.  Of  all  the  evil  passions  which  have  been  evoked  out  of  a 
corrupt  and  travailing  creation,  none  are  so  wild — so  fierce — sountanud)le — 
so  foul,  as  those,  which  possess  the  hearts  of  an  iullamed  and  brutal  mob — 
even  as  the  devils  possessed  the  swine  of  Gadara,  which  "  ran  violently  down 
a  steep  place  into  the  sea,  and  perished  in  the  waters."  Up()n  the  face  of 
this  accursed  and  troubled  earth,  there  is  no  bear,  robbed  of  her  whelps,  so 
deaf  to  reason — there  is  no  hungry  tiger  of  the  desert  so  callous  to  pity — no 
hyena,  battening  on  the  horrid  spoils  of  the  church-yard,  so  obscenely  foul — 
as  a  mad,  un])itying  vulgar  mob.  I  will  not,  upon  any  occasion — especially 
when  I  am  acting  as  the  representative  of  the  law — permit  sentiments  to  pas» 
unnoticed,  and  unrebuked,  the  tendency  of  which  is  to  justify  any  man,  or 
set  of  men,  who,  for  any  cause  whatever,  have  taken  the  law  into  their  own 
hands,  and  destroyed  human  life. 

But  at  last,  all  the  prisoners'  Counsel  have  said  upon  this  subject  is  from 
the  purpose  of  this  trial.  It  is  hardly  necessary  for  me  to  remind  this  Court 
of  the  fact,  that  the  crime  with  which  Archy  Bebee  was  charged  can  have 
no  weight  whatever,  in  any  point  of  view,  with  them  in  the  decision  at 
which  they  are  to  arrive.  We  are  not  engaged  in  investigating  this  case 
with  a  view  to  redressing  the  wrongs  of  Archy  Bebee.  lie  has  gone  to  liia 
place.  The  injury  which  has  been  done  to  society  by  this  act  of  hxAvlesa 
violence  is  the  immediate  matte]"  which  is  awaiting  the  sanction  ol  the  law. 
I  am  quite  sure  this  method  of  discussion  has  had — I  am  equally  sure  that 
it  will  have — no  elicct ;  that  it  has  thrown  no  appreciable  weiglit  into  the 
scales  of  justice  Avhich  are  now  poised  in  the  hands  of  this  Commission. 
Whether  the  deceased  may  have  deserved  the  fate  with  which  he  was  re- 
warded or  not,  is  a  question  which,  as  I  think,  it  is  unnecessary  to  discuss. 
It  will  be  in  vain,  I  am  sure  it  his  been  in  vain,  to  attempt,  by  reason  of 
Archy  Bebee's  alleged  offence,  to  in  any  way  control  the  decision  ot  this 
Court.  But  so  much  denunciation  has  been  heaped  upon  the  head  of  the 
deceased  that  I  am  ctmipelled  to  speak  of  his  wrongs.  It  is  fair  and  proper 
that  I  should  submit  to  this  Court  that,  in  the  eyes  of  the  laio,  he  was  an  in- 
nocent man,  until  he  was  pronounced  guilty  by  a  judicial  tribunal,  in  which 
the  law  was  administered  according  to  the  course  of  procedure  prescribed 
l)y  law.  Until  some  legal  tribunal  had  pronounced  him  guilty  of  the  offence 
with  which  he  was  charged,  he  was  as  innocent,  in  the  eyes  of  the  law,  as  if 
he  had  never  been  charged.     But  admitting — -jpro  hac  vice — that  the  de- 
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ceased  was  guilty  of  an  attempt  to  ravish  a  defenceless  girl — even  that  sncli 
a  one  should  be  cut  oft  cruelly  and  suddenly,  as  Beljee  was — no  matter  how 
redly  he  may  have  been  stained  with  sin — no  matter  how  deeply  he  may 
have  been  steeped  in  crimes — that  the  vilest  felon  should  be  tlius  cut  off  as 
lie  was — even  "  in  the  flowers  of  his  sin — -unhouserd— disappointed — unan- 
nealed — no  reckoning  made,  but  sent  to  his  account  with  all  his  imperfec- 
tions on  his  head," — instead  of  checking  crime,  encourages  it,  b}'  making  its 
perpetrator  the  object  of  our  commiseration  and  pity,  rather  than  of  onr 
hatred,  loathing  and  contempt. 

Adopting,  for  the  nonce,  the  views  of  the  prisoners""  Counsel — that  the  kill- 
ing of  Beebee,  under  all  tlie  circumstances,  was  as  mild  a  murder  as  is 
known  to  the  law — regarding,  for  the  present,  the  crime  of  these  defendants, 
as  a  very  trivial  one — still,  if  it  be  the  object  of  punishment  to  prevent 
crime,  how  much  better,  if  Beebee  were  guilty,  would  it  have  been,  to  have 
left  him  to  be  degraded,  and  dishonored,  and  punished  by  the  law,  than  by 
his  sudden,  cruel  and  remorseless  murder — to  have  given  a  prominence  to 
his  loromjs^  that  overshadows  liis  guilt,  and  makes  him  an  object  that  now 
excites  only  our  commiseration,  I  know  not  of  what  stuff  the  opposing 
Counsel,  and  the  members  of  this  Court  arc  made,  but  for  my  own  part  I 
am  not  gi\-en  overmuch  to  the  melting  mood — yet — guilty  though  that  man 
may  have  been — there  were  momeiits,  in  the  coarse  of  this  trial,  when  ] 
could  with  difficulty  restrain  tlie  tears  from  sprini^ing  to  my  eyes  ;  when  the 
sad  story  of  the  cruel  fate,  and  sudden,  and  untimel}',  death,  of  this  young 
negro  was  told — when  the  Sheriff  of  Cumberland  County  stood  upon  that 
stand,  calm,  firm,  immovalde  as  Justice's  self,  and  manfully  did  his  painful 
duty,  by  testifying  in  this  cause—  when  he  imitated  the  last  sough  of  the 
dead  man's  bursting  heart,  and  told  us  how  he  breathed  out  his  final  sigh 
for  life,  leaning  upon  the  breast  of  his  jailor,  the  last  minister  of  the  law's 
most  cruel  vengeance,  and  closed  his  reproachful  eyes  upon  the  light  of  this 
woild  forever— I  think  it  no  shame  to  own,  that  my  heart  bled  for  him — 
for  his  wrongs — for  his  untimely  fate.  And  from  time  to  time,  as  the  evi- 
dence in  this  cause  was  rendered,  imagination  pictured  on  her  dim  canvass — 
this  young  negro — lately  enfranchised — with  his  heart  and  mind  just  open- 
ing to  the  consciousness  of  the  great  privileges,  as  he  conceived,  which  had 
been  so  newly  bestowed  upon  him,  hoping  now,  for  the  future,  to  enjoy  a 
new  life — suddenly  betrayed  by  his  wild,  hot,  African  blood,  and  the  mad 
devil.  Lust,  into  an  attempt  to  commit  the  foulest  crime  known  to  society — 
as  suddenly  arrested  with  all  the  grossness  of  his  sin  yet  in  liis  heart — and. 
bound  and  helpless,  carried  into  the  midst  of  an  angry,  pitiless  mob — assail- 
ed— struiraflino-  for  his  very  life — sprino;in2;like  a  wild  deer  in  the  forest,  fi'om 
the  earth,  to  escape  the  knives  of  his  assassins — -striving — sobbing — sigiung — 
bego;ing — for  his  life,  in  his  supreme  agony — and  there  no  soul  to  pity  him — 
and^I  confess  I  have  no  patience  with  any  such  methods  of  administering 
'  justice  ;  I  confess  that  with  me,  and,  as  I  think,  with  the  majority  of  men, 
the  wild  justice,  thus  administered,  loses  all  good  effect,  is  stripped  of  every 
shred  of  virtue — and  shows  itself  in  all  its  naked  deformity,  as  cowardly  and 
hideous  assassination. 

It  is  all  radically  wrong.  If  the  laws  are  defective  let  them  be  changed 
by  time,  and  proper  exertion,  but  in  God's  name,  let  us  not  hear  it  proclaim- 
ed in  a  court  of  justice  by  counsel,  learned  in  the  law,  high  in  position, 
of  weight  and  autliorify  in  the  community — that  offences  of  the  character 
of  this  one  alleged  to  has'e  been  committed  by  the  prisoners  at  the  bar,  are 
"as  nigh  akin  to"  virtue  as  murder  ever  gets  to  be,"  that  it  is  right  and  prop- 
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er  that  tlic  ravislipr  and  the  would-be  ravishor,  should  understand,  and  that 
the  i)ul)li<t  should  know,  that  every  honest  hand  is  armed  with  the  assassin's 
knife,  and  tlie  mob  stand  ready,  williout  i n vest ij^at ion,  to  administer  ven- 
gL-ance — not  ju-tice — for  liis  foul  offence. 

But  I  beg  of  the  (.-ourt.  if  at  any  tiinc.  in  the  zeal  of  advocacy,  or  in  the 
lieat,  that  necessarily'  arises  in  <l('l»atc — I  utter  one  word  which  is  calculated 
to  prejudice  their  minds,  or  to  harilcn  their  hearts  against  the  prisoners  at 
the  bar,  to  discard  it  in  the  name  of  (rod  and  justice,  in  coming  to  their 
tinding.  Aly  desire  and  intention  has  been  from  the  beginning  of  this  case^ 
my  desire  and  intention  is  now — ami  I  speak  as  in  the  sight  of  God — I  have 
no  personal  or  political  interest  in  the  event  of  this  trial,  and  in  all  that  I 
have  done  or  shall  do  in  this  connection,  hiy  hands  are  clean — my  heart  pure 
— my  conscience  is  unwoundcd — my  desire  and  intention  lias  been  and  is — 
only  to  assist  this  Court,  in  arriving  at  a  just  and  legal  decision — and 
if  at  any  time  I  wander  from  that  i)al]i.  by  any  heated  expressions,  or 
strained  arguments,  or  erroneous  statements  of  law,  I  beg  that  the  Court, 
in  their  retiremv?nt,  will  correct  my  errors,  and  discard  every  sentiment,  or 
thought  wiuch  is  calculated  to  inflame  ])as-ion,  or  to  excite  prejudice  against 
these  unfortunate  prisoners,  and  will  consider  the  case  even  with  tenderness 
towards  the  accused.  I  wish  them  to  luive  a  trial,  wliich  is  strictly  just,  and 
leans  towards  nuM'cy.  Tlicre  is  one  of  tliem  for  whom  in  my  heart  of  hearts 
I  feel  as  deeply  as  I  ever  felt  for  a  man  in  the  like  perilous  situation.  There 
are  tender  ties  between  one  of  the  prisoners  and  myself,  to  wliich  it  is  im- 
net^essary  and  Uiibeconiing  for  me  to  make  t'urther  allusion  here.  But  1  have 
a  d'.ity  to  pcjrforni  in  this  cause — and  so  help  mc  God — I  shall  do  it.  I  have 
no  ^vish  to  take  one  step  beyond  it — but  I  do  Icel  it  to  be  my  duty,  and  I 
shall  feel  it  to  be  my  duty,  to  speak  in  very  plain  terms  of  much  that  has  been 
said  by  the  Counsel  for  the  prisoners,  and  of  much  that  concerns  this  cause, 
and  the  prisoners  themselves ;  and  I  shall  speak  out,  and  leave  the  conse- 
<|uences  to  fall  where  they  may.  I  do  feel  it  to  be  my  duty  to  call  a  felon  a 
felon  ;  T  do  feel  it  to  be  my  duty  to  the  best  of  my  ability  to  brush  all  the  gloss 
and  gilding  off  of  crime,  and  to  show  it  in  its  naked  ugliness.  I  feel  it  to 
be  my  duty  when  an  effort  is  made  to  make  a  hero  of  a  very  common  place 
felon,  and  to  dross  him  in  a  lion's  skin,  to  the  extent  of  my  power,  to  strip 
off  the  lion's  hide,  and  hang  a  calf  skin  on  his  recreant  limbs.  And  when 
it  is  announced  here,  by  learned  and  distinguished  gentlemen,  with  a  flourish 
of  trumpets, — that  if  one  of  these  prisoners  goes  from  this  dock  to  the  gal- 
lows, for  his  crime,  his  name  and  his  image  will  be  enshrined  in  the  hearts  of 
the  women  of  the  land  as  the  spotless  martyr,  who,  in  defence  of  feminine 
virtue,  has  lost  his  life — it  is  my  duty  to  append  as  a  part  of  the  as  yet  un- 
written history  of  this  second  8irLauncelot  du  Lac — that  having  set  his  life 
U})on  a  cast,  in  support  of  his  mistaken  ])rinciples,  and  in  defiance  of  the 
law,  he  failed  to  stand  the  hazard  of  the  die — that  having  had  the  hvavery  to 
commit  the  crime  of  murder,  as  the  best  means  to  protect  the  women  ot  the 
land  from  the  lewd  assaults  of  their  late  negro  lackeys,  he  failed  to  have  the 
courage  to  own  his  offence  and  bear  the  consequenciesof  his  act, — and  that — 
oh,  felon,  like  !  he  attempted  on  his  trial  to  thrust  an  innocent  man  into  liit 
place,  and  to  leave  another  to  suffer  for  this  honorjible  crime,  which  he  him- 
self had  committed.  And  if,  in  spite  of  all  this,  tlie  prophecy  of  my  brother 
Phillips  sliall  be  verified,  and  the  women  of  the  State  .:j"-j-.-t  ',y.e  prisoner 
Tolar  as  tiie  hero  martyr  of  their  sex — I  can  but  say  the  condition  of  the 
feminine  mind  of  this  community  will  be  damnable,  and  need  purging.  I 
allude  to  these  things,  not  to  prejudice   the  Court — I  entertain   no  fear  of 
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that — but  it  is  a  pkin  duty  so  to  speak,  roundly  in  the  interest  of  public  virtue 
and  justice,  and  to  show  the  absurdity  of  these  attempts  to  ruake  a  Bayard 
out  of  a  felon.  For  niy  convictions  are  strong  as  death  of  the  guilt  of  these 
men,  and  I  think,  by  the  time  that  we  get  through  with  the  case,  this  Court 
will  fully  concur  with  nie.  Th.e  Court^  too,  have  heard  the  terms  in  which 
Phillips",  a  witness  for  the  prosecuion — has  been  spoken  of  by  the  priso- 
ners' Counsel,  but  suppose — for  the  sake  of  argument — that  Phillips  is  truly 
and  entirely  innocent — as  I  think  the  Court  will  come  to  the  conclusion  he 

is and  that  these  prisor.ers   have  suborned  witnesses,  or  at  least  produced 

witnesses  here  who  are  endeavoring  to  prove  that  he  is  the  guiltv  party—  and 
Tolar  innocent.  Pray, — in  what  degree  does  the  vileness  of  Phillips,  as  alleg- 
ed by  the  prisoners'  Counsel,  differ  irom  the  vileness  of  those  defendants, 
who  introduced  such  evidence  as  proved, — if  the  Court  shall  agree  with 
me  that  Phillips  is  to  be  believed  ? 

"A  man  may  see  how  this  world  goes,  with  no  eyes — 
Look  with  thine  cars— see  how  yon  justice  rails 
Upon  yonder  simple  thief  !     Hark,  in  thine  ear, 
Change  places,  and— handy-dandy— which  is  the  justice 
And  which  is  the  thief?" 

But,  as  I  have  before  said,  the  injury  which  lias  l)een  done  to  society,  by 
this  act  of  lawless  violence,  is  the  iiumediate  matter  which  is  awaiting  the 
sanction  of  the  law ;  and,  in  this  connection,  I  have  the  riglit  and  it  is  my 
duty,  especially  when  we  consider  the  present  political  condition  of  thi* 
country,  and  of  this  State,  to  speak  of  the  peculiar  character  of  the  otience 
which  was  committed  that  day  in  the  most  public  part  of  the  town  of  Fay- 
etteville,  in  the  presence  of  inany  of  her  citizens,  and  in  the  blaze  of  the 
noon-day  sun.  It  indicated  wha^t,  in  my  heart,  1  believe  to  be  the  prevailing 
and  the  pervading  sin  ot  this  nation— a  spirit  of  detiance  to  legitimate  au- 
thority  of  utter  lawlessness  and  of  insubordination  ;  for  not  only  was  it  an 

attempt,  upon  the  ])art  of  those  who  were  immediately  concerned  in  this 
homicide,  to  administer  mob-law  upon  one  who,  it  was  alleged,  had  been 
o-uilty  of  a  very  heinous  offence— but  it  was  an  attempt,  upon  their  part,  to 
administer  sucb  law  at  a  time  when  he  was  in  the  hands  of  the  law,  and 
especially  and  peculiarly  under  its  protection.  Its  significancy  went  beyond 
this.  On  account  of  the  peculiar  relations  which  the  State  at  that  time  sus- 
tained  and  now  sustains — towards  the  United  States,  a  change  in  our  own 

legislation  had  lately  been  efiected,  by  which  the  punishment  inflicted  on  a 
ne'^ro,  for  an  attempted  rape  upon  a  white  woman,  had  been  diminished  in 
its'cliaracter  and  extent ;  for  formerly  it  a  man  of  color  was  charged  with 
Kuch  an  attempt,  and  found  guilty,  he  was  punished  with  death ;  but  on  ac- 
count of  the  recent  political  revolution  in  the  State,  the  local  legislature  had, 
not  lonir  before  this  crime  is  alleged  to  have  been  attempted,  abolished  the  death 
penalt\^in  such  cases.  I  understand  by  their  conduct  that  those  who  were  en- 
o-ao-edin  the  perpetration  of  thehoraicide  now  on  trial,  proposed,  by  that  means, 
to  enter  their  most  solemn  protest  against  any  such  changes  in  our  legislation, 
or  in  the  system  of  our  laws;  and,  upon  that  issue,  to  stake  their  lives  upon 
'i  cast  resolved  to  stand  the  hazard  of  the  die.  It  is  not  necessary  for  me  to 
dwell 'lonf  upon  this  subject,  in  order  to  fix  it'in  the  minds  of  the  Court, 
tliat  crimes  ot  this  character,  perpetrated  under  such  circumstances  as  those 
which  I  have  indicated,  are  amongst  the  more  heinous  offences  of  which 
one  who  is  a  member  of  an  organized  political  society,  can  be  guilty.  Such 
offences  strike  at  the  'Mry  foundation  of  all  law.     Nay,  they  sink  deeper, 
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and  strive  to  cut  up  even  society — wliicli,  in  a  logical  sequence,  is  anterior  to 
law — by  the  very  roots ;  for  man  is  so  constituted  that  government  is  essen- 
tial to  society,  and  organized  society  is  essential  to  the  existence  of  human 
beings,  even  in  the  lov^est  state  of  civilization.  For  what  shall  we  call  a 
state  ot  nature  but  the  state  in  which  men  have  ever  been  found — a  Mate  of 
society?  And  how  is  society  capable  of  existing  without  government?  and 
who  has  given  man  that  conijdex  nature,  which  is  the  last  visible  cause  of 
both  these  results,  but  (rod  himself?  It  is  folly  in  us  to  resist  the  evidence 
of  our  senses,  striving  to  found  governments  upon  the  false  principles  of 
seHi.-hness  alone,  and  of  a  state  of  warfare  between  all  our  species,  when 
facts  establish  that  if  our  race  is  a  selfish  it  is  also  a  social  one;  that  our 
beneficent  Father  has  not  put  us  into  the  world  with  our  hand  against  every 
man,  and  every  man's  hand  against  us  ;  but  that  He  delivers  us  into  the 
hands  of  a  society — of  a  society  regulated  by  the  dictates  of  wisdom  and  jus- 
tice— of  a  society  which  gives  alms  to  the  indigent — defence  to  the  weak — 
instruction  to  the  ignorant — consolation  to  the  despairing — support  to  the 
helpless — nurture  to  the  aged — faith  to  the  doubtful — and  charity  to  the 
whole  human  race — which  diffuses  its  beneficent  exertions  from  acts  of  ten- 
derness to  the  infant,  when  he  first  cries  in  his  cradle,  to  acts  of  comfort  andf. 
preparation  to  the  dying  man  on  his  way  to  the  tond>. 

jN  ow  all  of  those  crimes,  which  indicate  a  spirit  of  lawless  insubordination 
tend  to  produce,  and  are  intended  and  calculattn^l  to  produce,  and  br  » 
about,  a  state  of  anarchy  and  chaos.  Our  country  has  suflered  too  sev  '^S 
from,  has  been  wounded  too  dee})ly  by  ofl'ences  of  this  character.  .  ^^^J 
Courts  to  permit  them  to  go  unpunished.  "Mercy  hut  murders  v  '  j  ^ 
those  who  kill."  '      _  "  .^ardoniDg^ 

I  ask  this  Court — what  is  it,   that  gives  force  and  stability  '         ■., 

mcnts,  and  induces  peace,  and  tranquility  throughout  the  la)i\j  9'^  ^    govem- 

but  a  reverence  for  authority,  because  it  is  authority,  and  a  c^     '    'f  ^^^^^  ^^  i^"^" 

to  the  law,  because  it  is  law  ?     It  is  this  pervading  sentir     -'^^?"/  submission 

hearts,  and  controlin-  the  acts  of  British  subjects  which  ^    ;'^"\"Viabitmg  the 

Ush  monarchv  while,  all  about  it,  other  European  trover-  „;!     sustamed  the  Eng- 

their  fall-until  it  stands  in  the  midst  of  ruins.  It  fs  th\„   "'!•     '  ^T\  *.^"?^'e<^  t^ 

xtiau  js  sentiment  which  J  ustifi^ 

in 

law—rnar  an  Jingiisn  man  s  nouse  was  tiis  eas'lf.     9i,^\A  ^i^  ^^^  — "*-  ^J:^}^^ 

ham  :     -  In  this  countrv,  the  meanest   peasai      within  ,    ^   f  '"^"^  ^¥" 

fv  the  power  of  the  British  crown.     It  may  be  fri  I      f    ?    ^'^''  "T^  ^^^ 

.:          f^         11        ,1         -1  ,,    '^''<*J*  »e  rrau— -Its  dooi*s  may  shake 

vts  roof  may  shake — the  wind  mav  blow  ithro,no-b  i>     +i,«  ,.  •  ^  -urtKe 

,,,0  ..ornj  ,^v  ontoHt-but  the  Kin,  o/t^diUn^.'^er  'llTl^^T 

Nations  liave  p.^scd  aj;-ay-races  of  Kinjr.  Lave  waxed  old  and  perished^ 
hat  t_hese  prnicplo.  ot  liberty  have  endi.red-Stuarts  and  Tudorsi^TorH^ 
,„d  Lancastnans-Plantaganets    and  Normam-Danes  and  si™ns-hav^ 

:;lri':':L'ri?!.'r-''/^,..^:^'!'s™^T-"k  down-down_:ith:h: 
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harmony  of  tlie  world — wliicli  an(j;-e]3  and  men,  and  creatures,  of   wliat  con 
dition  soever,  must,  with  uniform  consent,  recognize  and  admire,  as  the  pa- 
rent, ot  their  peat',e  and  joy."     These  principles  yet  endure  ;  yea,  and  they 
shall  endure. 

"  Wlicn  all  tl.iat  wc  know,  or  feel,  or  see, 
Shall  pass  like  an  unreal  mystery," 
"The  cloiul  cap]»e(l  towers,  the  j^orgeons  palaces; 
Tlic  solemn  temples,  the  g^reat  globe  itsell'; 
Yea,  all  which  it  inherit,  sluill  dissolve; 
And  like  an  unsubstantial  pageant  faded, 
Leave  not  a  rack  behind  ;  loe  are  such  stuff, 
As  dreams  are  made  ot,  and  our  little  life, 
Is  rounded  by  a  sleep — " 

But,  there  is  that  which  existed  before  the  world  began,  and  which  will 
exist,  when  this  earth,  and  all  that  it  contains,  shall  have  been  burned  into 
ashes — Law — Truth — liight — J  ustice — they  are  eternal,  and  "  Goo  is  them." 

But,  it  is  not  alone  the  spirit  of  lawlessness  which  this  crime  manifests, 
that  deserves  the  especial  anim.ad version  of  the  Court,  but  the  ill  chosen 
time,  wdiicli  was  selected,  by  its  perpetrators,  for  the  purpose  of  making  this 
manifestation  of  violence.  Lawless  violence  at  such  a  time  as  this,  which 
we  live  in,  especially  indicates,  what,  in  the  language  of  the  law,  is  called,  a 
heart  regardless  of  social  duty,  and  fatally  bent  upon  mischief.  It  indicates* 
that  stubbornness  of  disposition — that  deliberate  determination  to  refuse  to 
be  taught  l)y  the  lessons  of  experience — the  general  adoption  of  which,  upon 
the  part  of  her  citizens,  is  the  sure  precursor  ol  a  nation's  destruction. 

The  recent  bloody  war,  which  has  brought  upon  this  country,  North  and 
South,  so  many  woes,  may — in  my  humble  opinion — -be  traced  to  the  same 
spirit  of  insubordination,  in  both  sections,  Xorth  and  South — peculiarly  mani- 
fested by  these  prisoners,  in  the  perpetration  of  their  crime  ;  and  if  history 
teaches  anything — if  any  lesson  of  wisdom  is  to  be  gathered  from  the  recurds 
of  the  past— it  is — tliat  such  evils  as  we  iiave  endured,  are  permitted  to  fall 
upon  a  country,  in  order  that  her  citizens  may  protit  by  the  lesson  which 
they  teach,  and   abandon  the  faults,  which  lead  to  such  disasters. 

1  cannot  but  believe,  that  when  a  people  have  been  subjected  to  heavy 
misfortunes,  which  palpably  result  from  a  national  fault,  those  who  refuse  to 
be  taught  by  past  experience,  and  who,  immediately  after  such  experience, 
persist  in  repeating  that  fault — even  in  a  less  degree,  are  peculiarly  obnoxious 
to  the  penalties  of  the  law,  and  are  amongst  the  worst  enemies  to  society. 
Lawlessness  has  been  the  curse  of  this  nation  ;  and,  as  in  other  instances  of 
national  sin,  it  has  worked  out  its  own  punishment — woe  be  to  the  man  ! 
woe  be  to  the  nation  !  that  retuses  to  be  instructed  by  the  teachings  of  the 
Judge  of  the  whole  earth.  For,  I  am  not  among  those  who  have  much  faith  in 
frequent,  direct  visitation  from  the  Most  High  :  such  visitations  are  pos- 
sible, and  undoubtedly  sometimes  occur;  but  in  controlling  nations,  as  in  all 
other  manifestations  of  llis  power,  I  cannot  but  believe,  that,  the  God  of  all 
the  eartli,  usually  works  by  general  rules  ;  and  permits  ]iational  crimes  to 
<}.ffect  tlieir  own  cure,  by  showing  nuinkind,  the  certain  suflering,  which  is* 
their  legitimate  consequence.  It  is  natural  to  attribute  the  sufferings 
which  overwlu'hn  an  afflicted  country,  to  the  innaediate  anger  of  God — tu 
his  wrath,  for  the  misdeeds  of  which  that  country  has  been  guilty ^ — but  for 
myself,  I  do  not  believe  in  such  exhibitions  of  God's  anger.  When  wars  conns 
and  pestilence,  and  t^imine — when  a  general  conflagration  sweeps  over  the 
land,  or  an  earthquake  sinks  it — when  the  people  of  a  land  are  worse  than 
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•Icciinated  so  that  the  liviiifi;  are  hardly  aide  to  bnrv  their  dead — I  cannot 
coineide  with  those,  who  attril>ute  tliese  things  to  the  direct  visitations  of 
(rod  I  do  not  believe,  that  our  (lod  stalks  darkly  alonjz;  the  clouds,  laying 
thousands  low,  with  the  arrows  of  death — and  those  th(Misands,  tlie  more  ig- 
norant— because  men,  Avho  are  not  so  ignorant,  liave  displea.sed  llim  :  nor, 
it'  in  his  wisdom  he  did  so,  can  I  conceive,  but  that  lie  intends,  by  such 
means,  to  force  a  rebellious  and  stilF-necked  generation  to  change  their 
ways,  and  to  do,  for  the  future,  that  which  His  wisdom  has  shown  to  be  good 
and  right. 

Dut— though  I  do  not  believe  in  exhibitions  of  God's  anger, — I  do  believe 
in  exhibitions  of  his  mercy  ;  when  men  by  their  tolly,  and  the  shortness  of 
their  vision,  have  brought  u])on  themselves  penalties,  which  seem  to  be  over- 
whelming— to  which  no  end  can  bo  seen — which  would  be  overwnelming, 
were  no  lielp  coming  to  us  but  our  own — then  God  raises  His  hand — not  in 
anger,  but  in  mercy — and  by  His  wisdom  does  for  us,  that,  fur  which  our 
vvisd(,»in,  had  been  insutiicient. 

But  on  no  Christian  basis,  can  I  understand  the  justice,  or  acknowledge 
the  propriety  of  any  spurious  mercy,  extended  by  a  nation,  to  those,  who  re- 
fuse to  be  taught,  by  reason,  and  by  bitter  experience,  and  who  presume  to 
comljat  the  settled  purposes  of  the  Most  High,  li'  He  be  wise,  would  we 
change  His  wisdom.     If  He  be  merciful  would  we  limit  his  mercy? 

A  mighty  c<.>udigration  lays  a  great  city  in  ashes,  and  very  frightful  are  the 
flames,  as  they  rush  through  the  cabins  of  the  poor  ;  and  very  frightful  is  the 
case  of  individuals  who  are  ruined  by  the  stroke,  lint — if  this  benelicent 
agency  did  not  from  tinie,  disencumber  our  crowded  places,  wc  should  ever 
be  living  in  narrow  alleys,  with  stinking  gutters,  and  the  supply  of  water  at 
u  minimum  ;  and  wise  men  take  the  lesson  to  heart,  and  new  cities  rise  np, 
in  splcndoi',  from  the  ashes,  into  which  old  cities  had  been  consumed  by  fire. 

There  comes  upon  us  some  strange  disease — and  men  pray  God  to  stay 
His  hand  ;  but  the  disease,  when  it  has  passed,  has  taught  us  lessons  of 
tjleanliness,  Mhich  no  master  less  stern,  would  have  made  acceptable.  But 
mankijid,  if  wise  must  accept  the  lesson,  and  obey  its  teachings.  A  famine 
strikes  us  ;  and  we  again  beg  that  His  hand  may  be  staved  ;  beg  as  the 
Greeks  were  said  to  beg  when  they  thought  the  anger  of  PhcEbus  was  hot 
against  them,  because  his  priest  had  been  dishonored — we  so  beg,  thinking 
God's  anger  is  hot  against  lis.  Lo!  the  tamine  passes  away,  and  the  land, 
which  had  been  brought  to  the  dust,  by  man's  folly,  is  once  more  prosperous 
and  hap])y,  and  blossoms  as  tlie  rose ;  for  men  have  accepted  God's 
teachings,  and  abandoned  the  follies  which  lead  to  such  fatal  results.  Very 
frightful  are  these  violent  remedies  ;  and  very  frightful  has  been  the  violent 
remedy,  which  was  intended,  in  mercy,  to  bring  us,  as  a  nation,  out  of  our 
misfortunes,  and  cure  that  terrible  irreverence  for  authority — that  excessive 
individuality,  and  selt-sufficiency — that  stubborn  disregard  of  legitimate 
power — that  fearful  lawlessness — which  has  intlicted  upon  this  nation  an 
Iliad  of  woes.  Can  we  not  profit  by  the  teachings  of  the  book  of  books,  for 
well  doth  it  say,  "  Behold  to  ohei/  is  better  than  sacrifice,  and  to  liearken  than 
the  fat  of  rams;  for  disobedience  is  as  a  sin  of  witchcraft,  and  stubborness  is 
as  iniquity  and  idolatry."" 

Entertaining  such  opinions — I  have  been  astounded — I  have  been  shocked 
at  the  levity,  with  which,  the  crime  of  these  prisoners  has  been  treated  by 
the  Counsel  for  the  defence.  To  me,  it  seems  frightful,  at  a  time  like  the 
present,  succeeding  the  recent  social  convulsions  which  have  agitated  thia 
couutrv,  from  its  circumference  to  its  center — to  hear  Counsel  learned  in  the 
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law — hi<2;li  in  position — of  weight  and  influence  in  society,  lay  down  tHe 
propositions,  and  avow  the  principles,  which  have]been  uttered  by  the  Coun- 
eel  for  the  defence.  I  repeat  it — the  Counsel  who  opened  this  cause  for  the 
defence  stated,  that  it  was  true — this  was  a  case  of  murder,  upon  the  part  of 
some  one,  but  it  was  as  nigh  akin  to  virtue  as  murder  ever  gets  to  be.  The 
Counsel  who  succeeded  him  stated  tliat,  in  his  opinion,  it  was  desirable — not 
only  that  the  actual  seducer,  and  the  actual  ravisher,  but — that  any  man  who 
was  charged  with  having  atteinjded  to  ramsh  a  woman,  should  without 
further  legal  process,  be  punished  by  violence  and  mob  law.  1  have  stated 
before,  that,  in  my  opinion,  the  greatest  woes  of  this  country  have  sprung 
from  this  very  spirit  of  lawlessness,  which  the  Counsel  for  the  defence  seem 
willing  to  encourage  and  commend  ;  such  sentiments,  are  objectionable  at  any 
time,  but  at  a  time  like  the  ])resent,  there  is  a  peculiar  impropriety  in  their 
utterance  in  promiscuous  crowds.  Are  the  Comisel  ignorant  of  the  present 
disturbed  times  in  which  we  live  ?  Have  they  failed  to  observe  the  spirit  of 
the  age,  which  has  been  evoked  out  of  the  abnormal  and  agitated  state  of  the 
nation,  which  accompanied,  and  is  immediately  consequent  upon  a  great  and 
terrible  social  war  %  Do  our  people  intend  to  learn  no  lesson  by  their  sad 
experience  {  A  subject  so  splendid  as  the  short  i)eriod  of  the  late  social  war. 
80  full  of  political,  and  military  instruction^replete  with  such  great  and  he- 
roic actions — adorned  by  so  many  virtues  and  darkened  by  so  many  crimes, 
never  yet  fell  to  the  lot  of  the  historian.  During  the  five  years  of  its  pro- 
gress, this  nation  has  gone  through  more  than  a  hundred  years  of  orinary  ex- 
istence; and  the  annals  of  modern  history  will  be  searched  in  vain,  for  a 
parallel  to  that  brief  period  of  anxious  effort  and  checkered  achievement. 
In  no  former  age  were  events  ot  such  magnitude  crowded  together,  or  inter- 
ests so  momentous  at  issue  between  contending  parties.  And  are  we  to 
learn  notliing  from  the  past  %  Pause  for  a  moment  to  contemplate  our  situ- 
ation. 

iS^orth  Carolina,  with  the  rest  of  the  States  comprising  the  late  Confede- 
racy, is  utterly  ruined — thoroughly  and  entirely  undone.  I  do  not  now  urge 
this  as  a  matter  of  complaint,  or  to  induce  despair— far  from  it,  JMy  object 
is  to  prevail  upon  our  people — high  and  low,  educated  and  uneducated, 
white  and  black,  capitalists  and  laborers — to  entirely  realize  the  stern  fact, 
as  the  first  and  most  efficient  step  towards  working  out  a  remedy.  The  mon- 
eyed capital  of  the  State  has  been  destroyed — its  labor  demoralized — its  cul- 
tivated lands  have  become  waste  places.  It  is  nothing  new  in  history — this 
ftad  picture.  It  is  the  old  story — the  old,  old  story- — which  has  been  mourn- 
fully repeating  itself,  from  the  time  when  Ninn-od  was  a  mighty  hunter  be- 
fore the  Lord,"and  went  out  and  founded  Babylon.  It  is  but  anotlier  version 
ot  "  vae  metis  ;"  it  is  but  another  instance,  entered  on  the  continually  g-row- 
ing  scroll  of  Clio  to  prove,  that  for  unsuccessful  revolutions,  the  vanquished 
party  must  pay — the  men  in  groans  and  blood — the  women  and  children 
in  agony  and  tears.  Seeing  the  horrors  which  lawlessness  lias  brought  upon 
us,  may  I  not  justly  say,  I  am  hornhly  afraid  at  hearing  such  sentiments 
advocated,  as  have' been  enunciated  by  the  prisoners'  counsel  in  the  course 
of  this  trial. 

For,  now,  that  the  immediate  violenf-e  of  war  is  over,  we  are  at  a  more 
dangerous  period  of  our  national  existence,  than  while  it  was  in  actual  pro- 
gress. This  is  what  the  great  practical  statesman  of  England  meant,  when 
he  said,  that  ''no  revolution  was  so  dangerous  as  a  restoration.^''  For  wars, 
even  civil  wars,  are  not  productive  of  unmixed  evil.  There  are  sure  to  arise 
out  of  times  of  such  fierce  trial,  and  sharp  sufiering,  examples  of  heroic  vir- 
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tue,  of  superhuman  pioty,  and  of  noble  self  conquoi^t  and  self-devotion,  to  set 
off  the  many  moral  and  physical  evils  ■\viiich  a  state  of  warfare  drains  in  its 
bloody  train.  There  is  nothing  supernatui-al  in  this.  The  mag:nitude  of 
the  elfects  produced  arises  entirely  from  the  intensity  of  the  feelings  which 
are  aroused  ;  and  the  extremes  of  virtue  and  of  vice  which  are  exhibited, 
from  the  incitements  to  the  former  and  the  allurements  to  the  latter  which 
are  ])resented.  And — to  those  who  measure  human  advancement  by  its  ay)- 
])roach  to  the  standard  of  divine  excellence — such  examples  of  virtue — shi- 
ning like  good  deeds  in  a  naughty  world — afford  some  compensation,  for  the 
sufferings  which  they  thomselvcs  have  undergone.  But,  when  war  is  ended, 
these  extraordinary  incitements  to  virtue  cease,  while  the  evils  of  war  do  not 
end  with  the  cessation  of  active  hostilities.  Perhaps  tl'ie  greatest  danger  to 
organized  society  occurs,  when  murder,  rapine  and  open  violence  are  at  an 
end — when  fire  and  sword  are  laid  aside — and  men's  minds,  being  imbued 
with  ideas  incident  to  a  time  of  storm  and  turbulence,  they  themselves  are 
subject  only  to  the  milder  influence  and  suasion  of  the  principles  of  govern- 
ment, which  obtain  in  times  of  peace.  It  is  this  season  of  trial,  through 
which  the  United  States,  and  the  federal  scheme  of  government  which  we 
have  adopted,  are  now  passing.  And  is  this  the  time  in  which  gentlemen 
of  learning,  of  position,  and  of  influence,  should  advocate  a  return  to  the 
])rinciples  of  that  "  wild  justice"  of  revenge — of  which  Lord  Bacon  speaks — 
as  a  substitute  for  the  laws  of  the  land  i 

Let  me  picture  to  these  gentlemen  who  advocate  a  return  to  lawless  vio- 
lence, some  of  the  fruits  which  it  has  borne.  Let  me  sketch  the  scenes,  or 
some  of  them,  which  have  been  so  familiar  to  the  gentlemen  composing  this 
Court,  during  the  last  five  or  six  years — the  thousands  of  valiant  souls  of 
heroes  who  have  gone  down  into  Hades;  men  who  have  not  met  death,  in 
the  due  course  of  nature,  and  when  supported  by  all  the  a^ts  of  comfort  and 
preparation,  which  dying  men  desire,  on  their  way  to  the  tomb ;  but  sol- 
diers— who,  face  to  face,  have  met  and  grappled  witli  the  last  enemy — the 
pale  monster,  at  whose  ajiproach  the  bravest  of  us  shudder — amid  the  red 
glare  of  artillery,  and  the  hurtling  missiles  of  a  battle;  amid  the  charging  of 
horsemen,  and  the  fierce,  hoarse  shouts  of  soldiers  ;  amid  all  the  terrible  ag- 
ony, and  pathos,  and  passion,  of  that  fearful  Aceldama,  afield  of  battle. 

It  is  true — no  human  ]iower  can  give  us  back  our  dead.  There  is  no  Jesus 
now  upon  the  earth,  to  stand  at  the  open  gates  of  Nain,  to  take  by  the  hand 
the  corpse  carried  out  for  burial,  and  already  sinking  into  the  infamy  of  cor- 
ruption, and  to  give  back  into  the  arms  of  the  mourning  mothers  of  this  land 
the  only  sons  of  those  who  are  widows.  There  is  no  Divine  Friend  to  visit 
our  little  village  Bethanies  throughout  this  sorrowing  land — to  weep  at  the 
sepulchres  of  our  dead,  and  tu  restore  Lazarus — bound  hand  and  foot  with 
grave'clothes — to  the  overflowing  hearts  of  our  Marthas  and  Marys.  The 
fathers  and  the  sons — the  l)rotliers  and  the  lovers- — who  have  been  carried 
across  our  tlu'csholds  in  their  bloody  sln\)uds,  are  laid  to  sleep,  nntil  the 
trumpet  shall  sound — and  the  dead  shall  be  raised  incorruptible — and  the 
earth  and  the  sea  shall  give  up  their  dead — and  we  shall  be  changed.  No 
earthly  power  can  gather  together  the  bleaching  bones  which  now  lie  scat- 
tered over  this  continent,  from  Pennsylvania  to  Texas,  kiiit  them  again  into 
the  manly  forms  tliey  once  made  np,  and  infuse  upon  them  the  glorious 
glow  of  manly  strength  and  youth  they  once  sustained.  No  hand  is  there  to 
rebuild  the  cheerful  homesteads  throughout  this  desolated  land,  where  cluster 
all  the  happy  memories  and  blooming  hopes  that  lighted  up  onr  boyish  days. 
No  earthly  power  can  cover  with  springing  grass,  and  laughing  corn,  the 
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naked  fields,  -vvliose  solitary  garment  now  is  but  the  pnrj)le  gloom  wliicli 
hangs  above  the  hillocks  where  our  heroes  sleep.  No  earthly  gift  can  com- 
pensate us  tor  the  carking  cares — the  fierce  and  fiery  anguish — the  bitter 
brooding  gloom — that  have  withered  many  a  human  heart  to  ashes  during 
our  late  social  struggle  No!  we  cannot  bring  back  our  dead — we  cannot — 
God  cannot — undo  the  past ;  and  they  !  they  have  gone  with  the  past.  Some 
timid  lads,  that  would  have  screamed  at  a  scratch,  met  the  King  of  Terrors 
with  smiles  and  triumph ;  and  for  them  the  grave  was  Jordan,  and  death 
but  the  iron  gates  to  life  everlasting ;  and  some  were  ripe  Christians,  and, 
like  ripe  corn,  held  their  heads  lower  than  when  the}'  were  green — and  the 
grave,  it  seemed  to  be  ripening  them — and  lying  wounded  they  waited  for 
the  end.  Their  bodies  failed  them  more  and  more,  until  they  could  not 
even  praise  their  Redeemer;  yet  they  lay  and  triumphed;  vrith  hands  put 
together  in  prayer — and  eyes  full  of  praise  and  joy  unspeakable — they 
climbed  fast  to  God ;  and  while  they  mounted  in  spirit  their  breath  came  at 
intervals  unusually  long  ;  and  liard  u^en  and  rough  suldicrs  stood  by  and 
wept,  to  see  Death  conquer  the  body,  and  be  conquered  by  the  soul.  And 
at  last  there  caine  a  breath  unusually  long — a  breath  bke  a  sigh— and  we 
waited — waited  for  another — waited — and  waited  in  vain.  They  had  calmly 
ceased  to  live.  They  had  passed  over  the  dark  river,  and  rested  under  the 
trees — in  the  groves  of  Amaranth  and  the  meadows  of  Asphodel.  And  we  ! 
what  can  we  do  ?  All  that  is  left  us  is  the  sad  lesson  which  these  gentlemen 
are  advocating  that  we  should  unlearn.  But  shall  I  be  recreant  to  these 
memories  and  to  the  lessons  which  they  taught  ?  I,  who  was  the  companion 
of  the  men  who  so  suffered  from  the  effects  of  this  lawlessness,  north  and 
south — I  their  companion— and  their  brother-in-arms,  v,dio  saw  them  endu- 
ring hunger — and  thirst— and  cold — and  heat — and  nakedness — and  weari- 
iiess — and  at  last,  meeting  the  supreme  moment  of  their  fate,  when  life  it 
self  had  become  but  an  all-absorbing  sense  of  throbbing,  palpitating  agony. 
God  do  so  to  me,  and  more  also,  if  my  lips  are  so  dumb — if  my  heart  is  so 
cold — if  I  am  so  very  a  slave  to  momentary  feeling  and  ])assion, — that  1 
hesitate  or  waver  to  do  my  humble  part  to  prevent  the  return  of  these  hor- 
rors of  the  past. 

The  Court  here  took  a  recess  of  fifteen  minutes,  when  Mr.  Haywood  went 
on  as  follo-ws : 

I  am  aware  that  I  have  said  more  than  enough  on  this  subject,  and  I  now 
address  niyself  to  the  discussion  of  some  of  the  facts  of  this  case.  This 
Court  is,  in  my  oj>inion,  quite  as  able  to  weigh  the  testimony  in  the  cause  as 
the  Cmnisel,  and  I  have  not  spent,  and  shall  not  spend,  a  great  deal  of  time 
in  its  consideration;  but,  may  it  please  the  Court,  I  shall  inquire  into  this 
question  of  fact — among  others — wlio  fired  tlie  pistol  shot  vriiich  killed  Archy 
Beebee  ?  I  think  I  can  sliovv'  to  the  Court,  before  I  finish,  that  it  is  totally 
Immaterial,  to  their  decision  in  this  case,  whether  Tolar  fired  that  pistol  or 
not;  that,  even  presuming  it  was  fired  by  some  one,  who  is  not  here  named 
in  the  charge  and  specification,  if  the  Court  is  satisfied  that  the  pistol  was 
fired  by  some  one  in  the  crowd  at  the  market  house,  under  the  circumstances 
given  in  evidence,  and  that  these  prisoners  were,  at  the  time  of  the  firing, 
acting,  as  the  evidence  shows  them  to  liave  been,  we  have  made  out  a  case 
vl  murder  against  all  of  them ;  and  it  is  a  murder  sufficiently  alleged,  as  to 
them,  in  the  charge  and  specification  now  before  the  Court.  Undue  promi- 
nence has  been  given  to  this  point,  in  the  evidence,  in  our  efforts  to  ascer- 
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tail!  and  identify  tlie  persons  who  fired  the  ])istul ;  fur  wliether  the  Court 
ehall  come  to  the  conclusion  that  ]'hillips  fired  it,  or  that  Tola)-  fired  it,  or 
that  it  was  fired  hy  sonie  one  to  the  Court  unknown,  if  this  ('ouiniission  ac- 
cept the  rest  of  the  evidence,  offered  by  the  prosecution,  as  }>roved — shovvinjjj 
tlie  rehitive  p<jsition  of  the  l»arty  who  did  fire — no  matter  who  it  was — with 
reference  to  Tolar,  Powers  and  Watkins,  and  tlie  manner  in  which  they  and 
all  of  them  were  engaged  at  the  time  of  the  firing — they  were  all  guilty  of 
murder,  in  the  eyes  of  tlie  law.  ]3ut,  cliiefiy  in  order  to  sustjiin  the  credit 
of  one  or  two  witnesses  for  the  prosecution,  who,  as  I  think,  are  entitled  to 
some  consideration — partly  because  tlie  Court  may  differ  with  me  on  the 
points  of  law  just  suggested  and  to  be  hereafter  nutrc*  fully  stated — and  partly, 
also,  because  the  defence  has  given  prtnuinence  to  this  point  of  fact,  1  shall 
enter  at  some  length  into  the  question — "who  fired  that  pistol  V 

One  thing  is  apparent,  at  setting  out,  that  seventeen  men,  white  and  black, 
have  been  }>riKluced  here  by  the  prosecution,  and  have  swoi'ii  that  Tolar 
fired  it;  that  they  saw  him  do  it;  and  that  there  is  no  possibility  that  they 
could  be  mistaken  about  it.  One  man,  and  one  only — James  Atkinson — 
has  been  introduced  for  the  defence,  who  swears,  positively,  that  l'*hillii)S 
fired  that  justol.  Several  other  witnesses,  offered  b\^  the  prisoners — as  Fair- 
cloth,  Arey,  Mullins  and  Syl;es — have  given  in  evidence  cu\;vm-stancci<\\\iu-\\ 
point  directly  towards  Phillips  as  the  man  who  fired  the  pistol  shot;  but  it 
is  to  be  remembered,  that  it  is  admitted  by  the  prosecution,  and  by  Phillips 
himself,  that  he  had  a  pistol  in  his  hand,  and  was  standing  near  Beebee,  be- 
fore, or  at,  or  just  after  the  moment  when  the  deceased  was  slain  ;  and  bear- 
ing this  circumstance  in  mind,  it  is  possible  that  the  evidence  of  these  four 
witnesses  nuiy  be  true,  or  that  it  may  be  a  very  slight  exaggeration  of  the 
truth,  and  yet  that  Tolar  may  have  fired  the  shot  which  slew  Beebee,  as  the 
seventeen  witnesses  for  the  prosecution  testified.  As  no  one  of  the  four 
witnesses  named  pretends  to  swear  that  Phillips  actualled  Jircd  the  pistol — 
indeed — as  they  all  swear  that  they  did  not  see  Mm,  fire  it — and  so  the  act 
of  firing,  wdiicli  is  of  so  marked  and  striking  a  Jiature,  did  not  fix  their  at- 
tention— it  is  even  within  the  range  of  possibility,  that  they  may  have  niade 
innocent  misrci)resentations  in  their  testimony  on  this  point.  Put  Atkinson 
swears  positively  that  Phillips,  while  standing  within  a  few  feet  of  him,  (the 
witness)  fired  the  pi?>tol,  the  bullet  from  which  slew  Beebee.  If  this  be  so, 
the  firing  must,  necessarily,  have  attracted  and  absorbed  his  attention  ;  and  if 
Atkinson  has  told  an  untruth,  as  to  this  matter,  he  has  perjured  himself.  There 
is  Jio  possibility  of  accounting  for  his  misrepresentations,  on  the  ground  of 
inadvertence,  inattention,  incapacity,  error,  mistake,  defect  of  memory,  or 
the  like  infiru)ity  on  his  part.  The  same  remarks,  made  upon  Atkinson  and 
his  testimony,  are  also  applicable  to  the  seventeen  witnesses  for  the  prosecu- 
tion, and  their  testimony — to  each  and  all  of  them — who  have  sworn  that 
Tolar  fired  the  pistol.  They  told  the  truth,  or  they  are  perjured.  There  is 
no  possil)ility  of  innocent  mistake  on  their  part.  So  the  (piestion  fairly  re- 
solves itself  int(^  this  :  Did  these  seventeen  perjure  themselves,  or  did  this 
one  swear  to  a  lie  ? 

S.ip,)0sj,  may  it  please  th3  0.)virt,  that  a  clo-k  ware  83t  up  in  this  room, 
and  eighteen  men  were  placed  m  this  apartment,  under  the  strictest  in- 
junctions to  observe  the  clock,  and  note  carefully,  at  what  hour  the  hands 
pointed,  when  the  clock  first  struck  during  their  watch,  and  the  nmnber  of 
strokes  sounded.  Sup})ose,  at  the  end  of  two  hours,  the  eighteen  were  cal- 
led out,  and  examined,  upon  oath,  touching  the  matters  given  them  in 
charge ;  and  seventeen  say,  upon  oath,  that  the  clock  first  struck  when  the 
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liands  pointed  to  twelve  o'clock,  and  that  twelve  strokes  were  sounded — and 
the  eighteenth  says,  that  it  first  struck  wlien  the  hands  pointed  to  one  o'clock 
and  that  one  stroke  was  sounded.  They  were  put  into  the  room,  for  the  ex- 
press jnirpose  of  noting  these  facts — their  attention  was  especially  dii'ected 
to  thera — they  all  had  equal  opportunities  for  observation — they  are  all  men 
of  the  ordinary  general  character  for  truth — they  all  knew  they  would  be 
subsequently  called  upon  to  testily,  as  to  the  matter,  under  oath.  Which 
would  the  Court  believe — the  seventeen — or  the  ono  i  Which  oug/if  they 
to  believe,  according  to  the  rules  which  regulate  the  f  >rce  of  human  testimo- 
ny i  This  is  a  practical  illustration — and  a/arr  illu-t ration,  of  the  question 
now  before  the  Court.  Is  not  the  Court  hound,  according  to  the  rules  of 
law,  which  regulate  the  analysis  and  weighing  ot  evidence,  to  come  to  the 
conclusion,  that  the  seventeen  have  sworn  to  the  truth,  and  that  the  one  is 
perjured  ?  Are  not  the  probabilities  overwhelmingly  in  favor  of  the  truth  of 
the  seventeen,  and  the  perjury  of  the  one  ?  Does  not  the  presumption,  in 
favor  of  the  seventeen,  amount,  almost,  to  a  certainty,  because  ot  the  fact, 
that  it  is  next  to  im]x:)ssible  to  produce  seventeen  men,  who  can  be  induced 
to  combine,  in  a  wilful,  and  corrupt  perjury?  This  point  of  fact — as  to  who 
fired  tlie  lethal  weajjon — fairly  narrows  itself  down  to  a  contest  between  the 
secenken  men  and  the  one,  as  to  who  has  committed  the  perjury.  Perjury 
has  certainly  been  committed — it  lies  at  the  door  of  the  one,  or  the  other. 
There  is  no  room  for  inadvertence — inattention— incapacity — error — mis- 
takes— or  defect  of  memoi'v — ^on  the  one  side,  or  the  other.  The  events  giv- 
en in  evidence,  by  all,  were  ot  too  marked  and  striking  a  character  for 
that — the  opportunities  ot  all  parties  for  observation  were  too  good.  The 
dilemma  must  be  directly  met,  and  solved — either  Atkinson  lied,  or  the 
seventeen  M'itnesses  for  tlie  prosecution  did — defying  God,  and  in  the  face  of 
the  country  and  of  this  Court.  There  is  no  option  left  with  tlie  Court ;  they 
must  embrace  one  proposition  or  the  other — there  is  no  middle  course. 

One  of  the  Counsel  for  the  defence,  has  expressed  his  surprise,  that  so  many 
men  could  be  crowded  together,  within  so  small  a  space,  as  that  which  the 
witnesses  for  the  prosecution  must  have  occupied,  if  these  witnesses  held  the 
relative  positions  towards  the  prisoner,  Tolar,  and  the  deceased,  which  they 
represent  themselves  to  have  held ;  and,  at  first  blush,  it  does  seem  some- 
what remarkable.  But,  if  with  a  radius  of  five  leet.  a  man  describes  a  circle 
around  himself  as  a  centre,  he  will  be  astonished  to  find,  how  many  pei-soiis 
can,  be  crowded  into  the  space  so  enclosed.  Most  of  the  witnesses  for  the 
prosecution,  who  testified  that  Tolar  fired  the  pistol,  were  within  a  circle, 
which  a  radius  of  five  feet  M'ould  describe,  around  the  point,  where  they  rep- 
resent Tolar  to  have  stood  when  the  pistol  was  fired — at  any  rate,  very  little 
beyond  that  circle.  There  is  room  for  a  large  nmnber  of  persons  within 
such  a  circle,  with  a  circumference  of  aljout  thirty  feet ;  certainly  quite  room 
for  seventeen  men. 

I  ask  the  gentlemen  of  this  Commission,  with  a  view  to  fixing  in  their 
minds,  the  very  great  force  of  the  evidence  oft'ered  by  the  prosecution,  on 
this  particular  (piestion — the  identity  of.  the  person  who  fired  the  pistol,  the 
bullet  from  which  caused  Beebee's  death — to  locate  in  their  mind's  eye, 
or  on  a  bit  of  paper  before  them,  the  positions  of  the  witnesses  for  the  prose- 
cution, who  have  testified  that  Tolar  fired  the  pistol,  with  reference  to  To- 
lar, as  given  in  evidence  by  themselves.  I  think,  I  may  safely  assume,  ta- 
king the  whole  evidence  for  the  prosecution,  and  for  the  defence  together — 
and  if  I  am  in  error  the  Court  will  correct  me^that  Arch.y  Beebee,  at  the 
moment  when  he   was   shot,   stood  just  opposite  the   southern  edge  of  the 
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Binall  arch,  which  is  the  south  of  the  main  arch,  on  the  east  face  of  the  mar- 
ket house — and  about  two  feet   from  the  curb-stone  of  the  pavement,  with 
his  face  dirccteil  a  little  to  the  west  of  sonth.     The  inan  Avho  fired  the  pistol 
— the  discharge  of  which  slew  the  deceased — whoever  he  was — stood — some 
four  or  live  feet  from  him — about  two  or  three  feet   off  of  the   pavement,  in 
tlie  street,  and  to  his  left  and  rear.     This  is  tlie  best  coiiclusion   as  to   their 
relative  positions,  at  which  1  have   been    enabled   to  arrive,    after  a  careful 
comparison  of  all  the  testimony,  both  for   the   prosecution   and    for  the   de- 
fence ;  and  it  is  the  position  assigned  to  Beebee,  even  by  Atkinson,  and  also 
by  MuUins — both  of  them  witnesses  for  the  defence.     Now,  here  stands  the 
man  who  fired  the  pistol,  ahmit  three  feet  from  the  edge  of  the  pavement,  in 
the  street,  and  to  the  left  and  rear  of  Beebee,  not   five  feet   from  him  ;  and 
we  have  a  host  of  witnesses  for  the  lu-osecutiou,  all   around  the   perpetrator 
of  the  Ixiuiicide — all  of  whom  swear  that   Tolar   is  the  criminal.     Here  is 
Matthew  N.  Leary,  jr.,  whose  character  is  unassailed,  and  unassailahle,  who 
says — he  was  standing  to   the  right  of  the  man    who  fired  the  pistol,  aud  to 
^  his  rear,  about  five  feet.     John  Armstrong  says — he  was  standing  to  the  ini- 
mediate  left  of  Tolar,  wlien  he  fired — nor  do  I  think  that  Armstrong's  testi- 
mony is  open  to  all  the  assaults  which  have  been  made  upon  it ;  it  makes  lit- 
tle difference  as  to  a  witness's  credibility,  in   a  particular  instance,   Avhether 
he  is  generally  reliable  or  not,'if  his  testimony  is  conformed  in  that  instance, 
by  witnesses  who  are  entirely  reliable.     Armstrong  says — he  was  inmiediate- 
to  the  left  of  the  man  who  fii'ed  the  pistol,  with  his  (the  witness's')  breast,  almost 
against  the  murderer's  left  elbow.  James  Douglass,  was  standing  in  front   of 
the  man  who  fired  the  pistol,  with  his,  (Douglass')  back  towards  him,  so  that 
when  this  man  fired,  he  put  his  left  hand  on  Douglass'  right   shoulder,  drew 
him  out  of  the  way,  andfii-ed  past  him.     Between  Leary  and  the  man  who 
tired   his   pistol,   stood    Lewis  Smith.     Square  behind   Armstrong — almost 
touching    him — and  within    five  feet    or  six   feet  of  the  man  who  fired  the 
pistol,  stood  Henry  Ilagans  ;    a  little  further  to  tlie  front  than  James  Doug- 
lass, and  to  his   left  stood    Bobert   Simmons;  and   yet  further  to    the   front 
of  the  man  who  fired  the  pistol,  than  Douglass  was.     Still  a  little  further  to 
the  front  of  him,  stood  Sam  Toomer.     JSTow,  we  have  Leary  just  to  the  crim- 
inal's right  and  rear,  about  five  feet  off;  Smith  directly   behind  him  ;  Arm- 
strong just  to  his  left;  Douglass  just  to  the  front ;  ILigan's  just  off  here, — 
a  little  back  of  Armstrong  ;"  Simmons  just  a  little  further  to  the  front  than 
Douglass — and  Sam  Toon'ier  still  a  little  further  to  the  front.     Now,  innne- 
diately   to    the   criminal's   right,    "  square  on    his   right,"  as  he  says,  stood 
David  Olipliant;  just  a  little  to  his  rear  and  within    three  feet  of  him  stood 
James  Kendrick.     At  a  little  tree,  on  the  edge  of  the  pavement,  a  little  fur- 
ther to  the  rear,  stood  William  Porter;  Sam  Phillips  stood  to  the  front  and 
left,  and  within  four  or  five  feet  of  the  man   who  fired  the  pistol — and  note 
that  I  am  stating  all  these  positions  with  reference  to  the  man  who  fired  the 
pistol.     Old  Tom  Jenkins  stood  off,  at  some  distance,  on  the  pavement,  al- 
most sf[uare  in  front  of  this  man,  and  facing  him.     These  witnesses  were  all 
aroutul    the  man,    who  fired  the  pistol,  and  they  occupied    eight   different 
points  of  the  compass,  and  that  too  within  a  distance  of  five  feer  of  him,— 
say,  some  few,  witiiin  eight  feet  of  him.     Now,  without  going  through  the 
seventeen,  let  us  select  the  witnesses  located  as  above, — they  were  closest  to 
him.     If  they  did  not  see — if  they   had  not   opportunities   of  seeing    what 
was  done  thereat  that  time,  and  who  it  was  that  discliarged  the  lethal  weap- 
on— it  is  impossible  for  Avitnesses  to  have  any  knowledge.     They  had  every 
opportunity  of  seeing — there  can  be  no  doubt  about  that ;  and   there  was  a 
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,  eireuinstaiice,  I  may  saj,  many  circinn^taiices — to  attract  tlieir  attention. 
They  might  not  have  been  h>oking  kt  that  man  very  particuhirly  at  tii;<t,  but 
at  the  drawing  of  tiie  pistol  and  Ihe  tiring, — at  so  exciting  a  tiiiie, — tlie  flash 
may  l)e  said  to  liave  burnt  tlie  fact  and  the  memory  of  the  fact,  upon  their 
minds.  Tiieir  attention  was  at  once  centered,  absorbed.  It  might  not  have 
been  so  absorbed  if  the  pistol  had  not  gone  oti — but  the  noise  and  flash,  and 
discharge,  attracted  the  senses  of  hearing,  sight  and  smell, — each  and  all  op- 
erating upon  the  subject  matter  before  them^ — within  five  feet  of  them.  And 
it  they  swear  falsely  as  to  the  man  wlio  fired  that  pistol,  t/ie(/  are  perjured, 
and  there  is  no  help  for  it.  The  Court  must  see  that  this  is  so. 
^  I  said  early  in  this  argument  that  the  first  rule  ot  law,  in  investigating  tes- 
timony was — that,  if  possible  without  violence  or  (constraint,  so  to  do,  the 
Court  must  reconcile  all  of  it.  Can  you  rectMicile  the  statements  of  these 
witnesses  with  that  of  Atkinson  I  It  is  impossible.  One  set  says  Tolar  fir- 
ed the  pistol,  the  other  one,  that  Philips  fired  it.  There  is  an  irreconcilable 
diiference  ;  you  cannot  account  for  it  on  the  ground  ot  omission.  You  can- 
not account  for  it  on  the  ground  that  some  of  the  evidence  is  positive,  and 
some  negative.  They  each  and  all  swear  to  a  positive  fact,  and  both  sets 
ot  witnesses  cannot  be  correct. 

The  next  step  in  the  investigation,  is  as  the  law  says — -where  you  do  find 
an  actual  collision  in  the  testimony,  such  as  there  is  in  this  case' — that  you 
must  decide,  whether,  you  can  reasonably  attribute  that  collision  to  inad- 
vertance,  inattention,  incapacity,  error,  mistake,  or  defect  of  memory,  up- 
on the  part  of  one  witness  or  the  other.  iN  ow,  there  is  no  room  for  any  er- 
rors arising  from  these  causes  in  the  case  in  hand.  The  witnesses  I  have  de- 
scribed, maintaining  the  relative  positions  just  mentioned,  towards  the 
rnan  Avho  fired  the  shot,  cannot  be  mistaken — cannot  be  in  ei-ror,  unless  per- 
jured. There  is  no  reasonable  hope  to  acount  for  the  collision  because  of 
inattention,  or  of  any  other  human  injirmity  merely.  The  pistol  was  fired, 
and  of  course  attracted  the  attention  of  all  who  were  near  it — the  discharge 
acted  on  all  their  senses.  It  is  the  same  with  respect  to  the  M'itness,  zUkiii- 
son,  who  testified  that  Phillips  fired  the  pistol.  Here  was  Atkinson  stand- 
ing on  the  edge  of  the  pavement,  directly  behind  Beebee— within  five  feet 
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of  the  man  who  fired  the  pistol,  as  he  says,  and  "  Sam.  Phillips,"  he  o,»v,.va.o, 
''fired  it."  "He  saw  him — there  is  no  doubt  about  it."  There  is  no  possi- 
bility of  either  side  being  mistaken  in  such  positive  statements.  Either  the 
large  number  of  witnesses  for  the  prosecution,  who  have  sworn  that  Tolar 
fired  tlie  pistol,  have  lied,  or  the  witness  Atkinson  has  lied.  Surely  the  Court 
can  come  to  no  other  conclusion.  I  shall  consider  presently  the  attempt 
made  to  bolster  Atkinson  Avith  other  witnesses,  but  I  am  now  considering 
this  collision  which  cannot  be  attributed  to  inattention,  inadvertance,  incapac- 
ity, error,  mistake  or  defect  of  memory.  It  can  only  be  ascribed  to  false- 
iiood,  wilful — deliberate — corrupt — dauming — on  one  side  or  the  other. 

But,  suppose  the  Court  to  come  to  the  conclusion  that  there  is  a  possibili- 
ty of  mistake  upon  one  side  or  the  other  by  Avhich  the  inconsistency  may  be 
accounted  for,  upon  which  side  ought  they  to  conclude  tluitthe  mistake  lies  ? 
It  is  not  more  probable  that  one  man,  having  a  position  for  observation  in 
no  way  superior  to  that  of  several  other  men  foi-  seeing  and  hearing  the  fir- 
ing of  a  pistol,  should  be  mistaken  as  to  who  fired  it,  than  that  seventeen 
men  shuukl  be,  who  are  standing  all  about  at  dijf'('rent  places  in  several  di- 
rections, in  imrnediite  propinquity  to  the  man  who  fired  the  pistol,  and  ob- 
serving him  from  several  d'ljferc/nt points  of  new?  ]^ut,  if  on  the  conti-ary, 
the  Court  say  that  some  one  has  lied,   I  ask  you,  in  the  name  of  reason  and 
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common  sense,  wlietlier  you  can  conclude  tluit  these  seventeen  men  lied,  and 
the  one  man  tohl  the  trutli  ?  Is  it  not  more  probable  tliat  James  Atkinson 
told  a  lie — for  into  that  it  resolves  itsdf^ — and  swore  to  a  lie — than  that 
these  seventeen  witnesses  lor  the  prosecnticm  did  so.  The  tiring  of  a  ])istol 
was  one  of  those  bhiziiiii;,  burning-^  facts,  occnrring-  in  tlie  midst  of  a  crowd, 
accompanied  with  circumstances,  which  must  have  attra(;ted  every  one's  at- 
tention who  was  ])rcsent.  It  these  men  diiibr,  they  do  so  in  conscHjUcnce  of 
corrupt  falseh'. od  on  one  side  or  the  other — there  is  no  getting  around  or 
beyond  that  point. 

ihit  an  elfort  is  made  by  tlie  defence  to  bolstei*  up  Atkinsou^s  assertion  by 
the  testimony  of  MuUins,  of  Arey,  of  Faircloth,  and  of  Sykes.  Tliese  four 
witnesses  say — they  ahnod  saw  Plnllijis  lire  the  pistol.  If  I  had  not  tliought 
that  I  had  discovered  perjury  already  on  the  part  of  Atkinson,  I  should  have 
thought  it  jjosKtl/le — barely  possible — that  these  four  witnesses  were  s[)eaking 
the  truth — for  tlieir  testimony  is  entirely  reconcilable,  with  the  fact,  that 
Tolar  shot  tlie  pistol — at  last.  For  these  M'itnesses  bring  us  up  to  the  point 
of  time,  immediately  prior  to  the  liring,  and  there  di'op  oil" — they  fail  to  see 
who  did  lire  the  pistol — on  this  point  their  testimony  is  negative  evidence. 
There  is  nothing  absolutely  impossible  in  this.  It  is  very  possible  for  four 
or  more  men  to  see  everything  that  occurs  in  a  crowd  up  to  the  moment, 
when  a  pistol  is  fired,  and  yet  to  fiul  to  see  that.  This  failure  of  theirs  to 
gee  more,  might  certainly  be  attributed  to  error,  incapacity,  or  iiuittentioiu 
or  something  of  that  kind.  But  when  four  men,  occupying  ahwluttly  and 
relaiitu4tj,  clifercttt  pv)sitIons  towards  the  man  who  tired,  and  towards  each 
other,  are,  by  an  exiraordinary  aorunrrence  of  dilf'crent  accidents,  pre- 
vented, just  at  the  very  crisis,  from  ol>serving  the  most  important  fact  of  all — • 
why,  I  must  be  permitted  to  think  that  this  extraordinary  c<nnbiuation  of  events 
is  due  to  the  fact,  that  the  state  of  things,  of  which  they  speak,  did  not  exist — 
and  (hat  they  have  lied,  partially  at  least.  Just  look  at  it  a  nmrnent.  Here  is 
MuUins,  who  says  he  saw  Phillips — he  was  close  to  him — a  short  distance 
behind  the  man  who  was  shot :  he  saw  Phillips  present  the  pistol,  and  it 
was  thrust  innuediatcly  out  of  his  (the  witnessV)  sight :  he  did  not  see  Phil- 
lips tire  it :  he  did  not  see  the  pistol  lire  at  all : — it  disapi)eared  in  the  crowd — 
altliough  every  other  witness,  who  was  looking,  swears  that  he  saw  it  plainly 
enough  over  the  shoulders  of  the  crowd.  Then  comes  little  Arey  :  he  was 
Standing  in  the  small  arch,  on  the  east  face  of  the  market  house,  immediate- 
ly by  lieebee,  or  sitting  on  a  bench  there  ;  he  saw  the  pistol  in  the  hands  of 
Phiilil)S  pointed,  thought  it  was  aimed  towards  himself  (the  witness),  and 
was  unfortunately  so  afraid  of  being  shot  himself,  that  he  jumped  down  and 
it  was  lost  to  his  sight. 

Faircloth  had  Phillips  exactly  at  his  right  side,  as  he  says,  elbow  to  elbow. 
He  saw  him  present  the  pistol,  but  turned  round  and  would  not  look.  He 
always  had  had  a  habit  of  turning  himself  away  when  he  saw  a  pistol  about 
to  be  tired!  I  fok  feak  a  piece  of  tue  cap  would  get  i>-  his  eye!  !  !  I 

Then  comes  Henry  Sykes,  for  whom  I  felt  very  sorry  while  he  was  on  the 
stand,  and  who  really  put  everything  in  such  a  tangled  condition,  that  I 
have  never  been  able  to  unravel  his  meaning  yet.  lie  lu^ars  everything  in 
the  world,  even  to  an  exclamation  from  Phillips,  "  if  you  don't  give  him  up 
I'll  shoot  him'' — which  no  one  else  did  hear — he  sees  Philli]>s  to  the  right 
and  rear  of  Sherili;'  llardie — a  pistol  goes  ofi.  and,  immediately  afterwards, 
he  sees  Phillips  with  a  pistol  in  hjs  hand,  which  he  was  rubhing.  Put  by 
another   unfortunate  accident    in  this   long  chapter,  Sheriff  llardie  puts 
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his  Lead  in  the  way,  just  in  the  very  nick  of  time,  and  Sykes  did  not  see  the 
pistol  go  off. 

Here  are  four  men,  who  see  all,  up  to  the  very  point  of  time  wlien  the 
pistol  is  about  to  he  tired ;  they  were  all  in  different  parts  of  tlie  crowd — in 
dillerent  relative  positions,  towards  tlie  deceased,  towards  Phillips,  and  to 
each  otlier — and  not  one  of  them  saw  the  pistol  tire.  They  all  turned  their 
eyes  away,  simultaneously,  or  closed  them,  at  this  most  interesting  epocli — 
and  it  is  one  of  the  most  curious  coincidences  I  have  ever  known. 

Now  I  ask  the  Court,  in  the  name  of  reason  and  of  common  sense  again — 
when  four  witnesses  come  before  you  and  testily  as  these  have  done — when  they 
bring  vou  up  to  the  very  point  of  the  tiring  of  a  pistol  which  slew  a  man, 
and  then  break  oif,  and  see  nothing  more  for  a  single  instant,  and  imme- 
diately after  return  to  their  previous  condition  of  bright-eyed  vigilance — 
What"  do  you  think  of  them?  Is  not  the  Court  forced  to  believe  tli  at  they 
have  lied  i  To  believe — that  eitlier  they  did  see  the  person  who  fired  the 
pist<jl,  and  are  unwilling  to  tell  who  it  was — or  tliat  they  did  not  see  asmueh 
as  tliat  to  wdiich  they  have  de])osed  '\  Is  it  not  the  most  nnnatural  thiug  in 
creation,  that  such  a  curious  concatenation  of  circumstances  should  arise? 
But  that  such  things  as  these  should  happen.,  is  iiot  absolutely  impossihle — 
especially  in  an  excited  crowd— and  if  we  had  not  set  out  with  a  knowledge 
of  the  direct  collision — the  irreconcilable  dii][erence — which  exists,  between 
Atkinson  on  one  side  and  the  seventeen  witnesses  for  the  prosecution,  on  the 
other,  as  to  the  agent  who  discharged  the  pistol — if  we  had  no  knowledge  of 
that  tiling,  we  might  deem  it  possible,  that  Mullins,  Arey,  Faircloth,  and 
iSykes,  had  seen  that  to  which  they  testified- — or  that  any  exaggeration  of 
what  they  had  seen,  was  attributable  to  mistake  or  innocent  error;  such  a 
conclusion  would  be  highly  improbable,  but  still  it  would  be  possible.  But 
when  the  known  fact,  that  one  witness  for  the  defence  has  wilfully  and  cor- 
ruptly perjured  himself,  is  added  to  this  choice  and  curious  testimony — to 
which  1  have  just  been  referring — on  the  same  side,— human  credulity  can- 
not accept  the  four  witnesses  as  lionest.  A  suspicion  at  once  attaches  to  all 
the  evidence  for  the  defence,  and  this  Court,  I  am  sure,  will  receive  their 
whole  testinnmy  with  many  grains  of  allowance. 

I  am  not  presenting  thisV-ase  to  the  Court  with  any  art — but  naturally, 
and  as  it  presents  itself  to  me.  I  am  not  selecting  isolated  facts  from  the 
mass  of  evidence,  and,  of  them,  weaving  a  particular  theory  of  the  guilt  of 
all  these  prisoners.  And  so  reasoning,  I  am  forced  to  the  conclusion,  that 
Atkinson  lied,  when  he  swore,  that  he  saw  Sam  Phillips  fire  the  pistol  whose 
discharge  killed  Archy  Beebee — that  under  some  circumstances  and  condi- 
tions, we  might  be  able  to  accept  the  evidence  of  the  witnesses  Mullins,  Arey, 
Faircloth,  and  Sykes,  as  generally  truthful,  and  the  witnesses  themselves  a» 
reasonably  honest,  but  to  an  extent  mistaken  ;  but  seeing  that  the_  defence 
had  already  offered  a  perjured  witness,  that  the  whole  of  the  evidence  of 
these  four  witnesses  was  "built  up  with  a  view  to  sustaining  that  perjured 
witness,  and  that  their  statements  present  such  glaring  and  striking  impro- 
babilities, we  are  compelled,  to  lose  all  confidence  in  them — to  regard  them 
a.s  corrupt — and  to  view  with  suspicion  all  the  testimony  offered  by  defen- 
dants who  have  called  such  witnesses.  And,  in  the  rebound,  our  minda 
naturally  and  cheerfully  accept  the  evidence  of  the  seventeen  witnesses  offer- 
ed by  the  prosecution,  as  true  and  credible — in  which  they  testify,  that 
Wilfiam  J.  Tolar,  one  of  the  prisoners  at  the  bar,  was  the  immediate  agent^ 
who  fired  the  pistol,  the  bullet  from  which  slew  Archy  Beebee. 

And  how  have  the  prisoners  met  this  view  of  the  case  ?     They  pounce  up- 
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on  three  of  the  seventeen  witnesses  offered  by  tlie  prosecution  on  this  ])oint, 
and  denounce  them  as  uuAVorthy  of  credit.  I  spetik  of  the  witnesses,  bhaw, 
Armstrong  and  rhillips.  Shaw,  they  say  was  tied  up,  once  on  a  time,  by 
the  tlniMii>s,  for  cattle  stcalirii^.  Aniistniiij^'s  character  for  truth  has  Ijeen 
questiuiicd,  even  declared  notoriously  bad  by  several  witnesses,  and  withal 
he  is  a  ginger-bread  colored  fellow,  with  a  cock-(ye ;  and  ]^hilli[)S  is  an  in- 
former— an  accomplice — an  a])i)rover — a  man  Avho  has  turned  State's  evi- 
ilence,  and  is  ]>crjured  besides,  by  his  own  admission. 

But,  I  say,  in  reply,  we  can  throw  away  the  testimony  of  all  these  three 
winesses  we  can  admit,  for  argument's  sake  tliat  it  is  worthless — and  our 
case  stands  quite  as  impregnable  without  their  evidence  as  with  it.  We  on- 
ly lose  thre<''  ot  the  seventeen  witnesses,  who  prove  the  firing  of  the  pist(jl  by 
Tolar,  and  the  other  points  material  to  this  case,  which  were  deposed  to  by 
those  three  witnesses,  have  been  fully  proved  by  other  witnesses,  who  can- 
not be  assailed  successfully,  I  am  consuming  much  time,  and,  as  it  isunnee- 
cessary,  1  do  not  care  to  occupy  the  Oonrt  with  a  dotence  c»f  Shaw  and  Arm- 
strong— let  the  Court  take  them  for  what  they  are  worth.  But  1  think,  that 
Sani  Phillips,  who  has  been  made  the  butt  of  the  prisoners'  unskilful  archery, 
is  entitled  to  a  fair  representation  in  the  court.  Phillips  is  spoken  of,  by 
the  prisoner's  Counsel — as  one  who  has  beconie  State's  evidence— tliis  is  not 
a  iair  statement  of  his  position.  He  is  declared  purjured,  by  his  own  admis- 
sions— because  he  sat  upon  the  coroner's  inquest  in  Pavetteville.  which  view- 
ed the  body  of  Archy  Beebee,  knowing  all  that  he  has  deposed  to  here,  and 
sup])ressed  what  he  knew,  and  failed  to  lind  a  verdict  according  to  his  pri- 
vate personal  knowledge,  and  dul  find,  according  to  the  evidence,  that  was 
adduced  before  the  jury,  that  Beebee  came  to  his  death  by  the  hands  of  somo 
person  unknown. 

If  the  Court  would  consult  the  most  learned  men  in  the  law,  in  this  city, 
or  in  this  State,  or  in  this  county,  they  would  learn,  what  I  now  state  to  be 
law,  that  Phillips  was  sworn  to  find  according  to  the  evidence  laid  before  the 
jury — and  not  according  to  his  private  information — that  lie  would  have 
been  perjured  had  he  acted  on  his  own  knowledge,  without  evidence  otfered. 
I  will  even  go  so  far  as  this — that  a  man  may,  without  committing  ]>erjury, 
sit  upon  a  petit  jury,  while  another  man  is  on  trial  for  his  life,  and  find  tho 
prisoner  guilty,  if  the  evidence  so  establishes,  although  this  juror  knows  that 
/w  hi/nself' coxumhted  the  murder. 

Counsel  for  the  accused  :  If  a  man  sitting  upon  a  petit  jury  knoM's  of  anf 
matter  that  is  pertinent  and  material  to  the  issue,  it  is  not  his  bounden  duty 
to  make  it  known  to  the^  Court  before  sworn,  to  the  end  that  he  may  be  ex- 
cused from  thejury,  and  put  upon  the  witness  stand. 

Mr.  llaywood;  I  think  it  is  his  duty,  undoul)tedly,  to  challenge  himself, 
under  such  circumstances  ;  but  I  do  not  think  h^.  incurs  the  guilt  of  perjury 
by  filling  to  do  so, 

I  am  not  holding  the  witness  Phillips  up  as  a  model  of  heroic  virtue,  I 
have  not  put  any  lion's  skin  upon  him.  I  do  not  think  he  exhibited  any 
superhuman  excellence  by  acting  as  he  did ;  but  he  did  as  the  majority  of 
men  would  have  done  under  like  circumstances;  and  I  believe,  before  God 
this  day,  that  if  Phillqis  had  done  his  duty  like  a  man,  and  stood  forth  and 
declared  who  fired  that  pistol,  on  the  day  of  the  inquest  in  Favetteville,  that 
he  would  have  been  himself  hanged  for  the  murder  of  Beebee,  althoui>-h  ho 
was  nc»t  guilty  of  it,  I  believe  that  the  public  feeling  in  that  town  was  of 
such  a  character  that  the  same  kind  of  evidence  which  has  been  introduced 
here  would  have  been  either  collected  or  manufactured  against  him,  and  his 
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performance  of  dnty  would  have  resulted  in  liis  own  acousatiou,  trial  and 
convictiun — perhaps  hefore  tliis  very  Oonunissic^n.  It  is  probable  that  hi? 
life  was  snved,  either  from  this  covert,  or  some  more  violent  assault,  by  his 
faihu'e  to  do  Ins  duty  in  tin-  instance.  I  do  not  say  he  is  a  man  M"ho  dares 
to  dcO  his  duty  under  such  ri-^ks  as  that;  when  a  failure  to  do  it  involves  him 
in  only  a  very  venial  fault ;  Init  I  doi^ay  that  lie  ha>  not  the  guilt  of  perjury 
upon  his  soul,  because  of  that  oath  taken  as  one  ot  the  Coroner's  inquest  in 
Beebee's  case.  That  a  high-toned,  strictlyjlionorablc  man  ouglit  to  have  felt, 
and  would  have  felt  it  to  be  his  duty  to  speak  out  in  such  a  dilemma,  I  am 
prepared  to  admit.  Th.at  is  quite  another  (pie.-!:i.)n.  But  there  are  very  tew 
men  who — under  all  the  circumsLances  of  popular  feeling — of  ]>t'rsonal  dan- 
ger, and  of  partial  ignorance — which  surrounded  Phillips — in  the  absence  gf 
safe  counseUoi's,  would  not  have  acted  exactly  as  he  did  upon  that  occasion. 

I  am  not  saying  bat  that  he  is  in  some  sort  blame  worthy  ;  but  I  am  say- 
ing that  he  is  not  jperjxired.,  because  he  said  upon  the  finding  of  the  coni- 
ner's  jury,  that  the  deceased  came  to  his  death  by  the  hands  of  a  person  un- 
known. 

Here  is  the  oath  v.-liich  he  took  :  "You  solemnly  swear,  uj-on  the  Holy 
Evangelists  ot  Almighty  (xod^tliat  you  Vvnll|welland  truly  inquire  upon  view 
andinspecticm  of  this  dead  bt)ily,  how  tlie  deceased  came  to  his  death.,  ?m(S. 
true  presentment  make,  ]»oth  of  the  means  of  death,  and  the  persoTi  (if  any) 
who  caused  the  same,  as  it  may  appear  according  to  your  evidence." 

It  is  the  same  oath  that  is  taken  !)y  the  petit  juror,  when  he  is  trying  a 
case  on  which  a  man's  life  is  involved,  so  tar  as  regards  the  evidence  in  which 
each  is  to  act ;  and  it  bind/,  him  to  act  upon  nothing  but  the  evidence  which 
is  hiid  before  him;  if  he  acts  on  other  information,  he  is  perjured.  The 
moral  obligation,  which  rests  upon  every  citizen,  cognizant  of  a  crime,  to 
disclose  it,  is  quite  a  diftereut  matter, — yet  where  so  maiiy  were  faulty,  who 
wouhl  have  expected  this  man  Phillips  to  have  exhibited  superhuman  excel- 
lence and  virtue?  But  not  only  vv'as  he  not  gnilty  of  perjury,  Imt  he  d<)es 
not  stand  before  this  Court,  according  to  the  orrlinary  acceptation  of  those 
terms,  as  States  evidence.  A  man  who  turns  State's  evidence  is,  properly 
speaking,  one  who  is  cliarged  by  the  State  to  be  gnilty,  and  admitting  him- 
self to  1)6  guilty  of  complicity' in  the  oifence  on  trial,  comes  forward  and 
exposes  his  accomplices.  By  the  older  system  of  practice  in  England,  they 
were  called  approvers.  One  of  several  men,  charged  with  a  common 
crime,  came  forward,  confessed  and  plea<;led  guilty,  and  then  his  sentence  was 
suspended  until  his  accomplices  were  tried  ;  and  in  case  he  convicted  his  con- 
federates, by  his  evidence — he  was  let  go  free — and  if  he  failed  to  convict 
vict  them,  he  was  hanged  himself.  Now,  what  I  understand  by  a  man's  be- 
coming State's  evidence,  is, — where  one  admits  his  own  guilt,  and  either 
pleads^iniilty  and  puts  himself  entirely  upon  the  mercy  of  the  State  ;  or 
the  State  agrees  to  suspend  further  proceedings  against  him,  and 
thereupon,  in  his  own  testiujouy,  admitting  his  own  guilt,  along 
with  tlie  rest,  he  exposes  and  betrays  others,  "liis  accomplices.  Such  a 
one  is  under  strong  temptation  to  ])erjure  himself.  But  that  is  not  the  po- 
sition occupied  by  the  witness  Phillips  in  this  case.  He  is  a  man  as  to 
whose  guilt  the  government  is  so  doubtful,  that  they  are  unwilling  to  prose- 
cute him — he  at' all  times  denying  any  complicity  in  the  ofivjices  charged  : 
tiiat  is  what  our  ndlle prosequi  means.  Under  these  circumstances  he  comes 
forward  and  gives  his  evidence  in  the  cause,  and,  under  oath,  says  he  had, 
nothii\g  to  do  with  this  homicide  whatever.  ITis  conduct  and  his  evidene^ 
are  not  liable  to  the  same  suspicions,  which  attach,  when  one  confessing  hia 
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own  guilt  and  complicity,  yet  exposes  his  fellows.  If  this  position  be  the 
correct  one,  what  fault,  in  the  name  of  Heaven,  are  we  to  attribute  to  Phil- 
lips tor  coming  in  here  to  tell  the  truth,  when  the  government  demands  it 
at  his  hands,  lie  admits  that  he  went  to  the  scene  of  the  homicide  armed 
with  his  pistol  ;  he  asserts  that  his  intenti(jn  in  so  arming  himself  was  to  as- 
sist the  Sheriff,  if  he  needed  lielp  to  protect  himself  or  his  prisoner.  lie 
made  no  efforts  to  conceal  his  pistol  at  the  time,  and  since  that  time  he  has 
made  no  conceahnent  ot  the  fact  that  he  was  armed  with  a  pistol.  He  pro- 
duced his  pistol  here  upon  request,  and  he  permitted  it  to  go  out  of  his  pos- 
sesion, under  circumstances,  when  several  had  access  to  it,  even  in  the  town 
of  Fajetteville,  where  active  enmity  and  hostility  were  already  to  his  knowl- 
edge excited  Jagainst  him,  because  he  chose  to  do  his  duty,  by  testifying  in 
this  case — and  where  it  was  watched  from  the  time  it  left  the  hands  of  his 
brother-in-law  until  it  was  returned  to  his  own  keeping.  If  he  had  been 
guilty  of  complicity  in  the  murder,  he  never  would  have  permitted  that  pis- 
tol to  have  gone  out  of  his  own  possession- — that  pistol,  which  his  enemies 
have  endeavored  to  torture  into  telling  such  fearful  tales  against  him. 

Just  suppose,  for  the  sake  of  argunicnt — and  tliere  is  strong  evidence  that 
it  is  true — that  Phillips  is  entirely  innocent  of  [this  homicide — and  why 
should  we  suspect  him  of  perjury?  Why  should  we  condemn  him?  What 
evil  hath  he  done  ?  Above  all,  of  what  have  the  prisoners  a  right  to  com- 
plain '?  He  sat  upon  the  Coroner's  inquest;  he  knew  the  facts  of  this  case; 
lie  had  a  friendship  forTolar;  he  did  not  wish  to  expose  him;  he  was 
swayed  by  the  prevailing  popular  sentiment  and  his  personal  fears,  and  he 
failed  to  do  his  whole  duty  to  this  extent — not  being  called  upon  to  testify, 
he  did  not  volunteer  to  disclose  what  he  knew  to  the  jury ;  he  submitted  to 
arrest;  he  said  nothing;  he  disclosed  nothing ;  he  came  up  to  this  city  in 
military  custody  ;  and  finally,  after  a  few  days'  imprisonment,  under"  the 
pressure  of  the  harshest  circumstances  of  personal  inconvenience  and  danger 
to  his  life,  he  did  what  he  ought  to  have  done  at  first — he  disclosed  to  those 
in  authority  here  what  he  had  failed  to  disclose  before  the  Coroner's  jury,, 
although  he  knew,  at  the  time  he  made  the  disclosure,  that  such  a  course 
was  fraught  with  danger  to  himself,  and  that  efforts  would  be  made,  by  To- 
lar's  friends,  to  prove  that  he  was  the  principal  felon — "  The  very  head  and 
front  of  his  offending — hath  this  extent — 7io  7)iore.''^ 

This  witness,  Phillips,  and  John  Armstrong  seem  to  be  particularly  ob- 
noxious to  the  Counsel  for  the  prisoners.  Upon  their  devoted  head's  the 
vials  of  the  vicarious  wrath  of  these  defendants  have  been  poured  from  first 
to  last.  The  Counsel  for  the  defence  are  fastidious.  We  cannot  produce 
witnesses  whose  bearing  is  to  their  taste.  We  introduce  Armstrong,  and  he 
is  denounced  as  too-vnlling  a  witness — a  witness  whose  feet  are  swit't  to  shed 
blood  !  We  introduce  Phillips,  and  he  has  retained  his  evidence  too  long  I 
The  Counsel  select  two  of  our  witnesses,  who,  as  they  conceive,  are  most 
hurtful  to  their  cause — and  one,  as  they  say,  has  held  back  his  evidence 
too  long,  and  therefore  he  is  not  to  be  trusted.  The  other  was  too  swift,  and 
therefore  he  is  not  to  be  relied  upon.  Now  I  confess  I  was  very  much 
struck  with  the  testimony  of  Mr.  Phillips  and  his  bearing  on  the  stand,  I 
tliought,  under  the  painful  circumstances  in  which  he  was  placed,  he  bore 
himself  manfully— patiently — in  every  respect,  well.  I  have  no  doubt  that 
the  story  he  told  here  was  the  true  one.  That  is  a  question  for  the  Court, 
however,  upon  which  they  no  doubt  will  exercise  their  own  judgment,  and 
form  their  own  opinion.     But  so  far  as  my  individual  endorsement  and 
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opinion  will  go,  I  purposely  and  publicly  say  liere,  that  I  have  no  doubt  of 
its  truth. 

But  the  Counsel  for  the  defence — not  being  able  to  successfully  encounter 
the  evidence  of  the  seventeen  witnesses  for  the  prosecution,  who  testified 
positively  to  the  fact  that  Tolar  fired  the  pistol  which  killed  Beebee — either 
with  their  witness  Atkinson  alone^  who  swore  that  he  saw  Phillips  fire  that 
pistol,  or  with  their  witness  Atkinson,  as  partially  su])pgrted  by  the  extra- 
ordinary testimony  of  their  four  other  witnesses — Mullins,  Arey,  Faircloth 
and  Sykes — who  succeeded  in  seeing  Phillips  do  everything  else  necessary 
to  their  case  but  fire  the  pistol — and  being  unable  to  overthrow  the  positive  ' 
evidence  of  these  seventeen  witnesses,  by  ineffectual  attempts  to  discredit 
three  of  them — Phillips,  Armstrong  and  Shaw — have  yet  another  gun  in  re- 
serve. They  propose  to  prove,  negatively,  and  hy  a  sort  of  limited  alihi, 
that  Tolar  did  not  shoot  that  pistol,  and  that  he  was  in  the  crowd  at  least  ten 
or  twelve  feet  from  the  point  where  the  man  stood,  whoever  he  w'as,  who 
did  fire  it. 

The  witnesses,  upon  whom  the  prisoners  rely  for  this  proof,  are  Mrs.  Da- 
vis, Ichabod  B.  Davis,  and  Leggett,  Lutterloh,  and  E.  P.  Powers,  to  whom 
must  be  added  the  witness  Mullins,  already  noticed  in  this  address  in  another 
connection.  As  to  Mrs.  Davis,  the  wife  of  a  respectable  dentist  in  Fayette- 
ville,  I  have  nothing  to  say.  She  is  no  doubt  a  very  excellent  and  respect- 
able lady,  and  intended  to  testify  to  the  XxvAXv^jplace  aiix  dames — but  ac- 
cording to  her  own  account  her  accpiaintance  with  Tolar  was  very  limited; 
she  had  not  known  him  belbre  socially  ;  she  gave  but  a  momentary  glance 
to  the  whole  scene ;  she  was  at  a  considerable  distance  from  it,  in  an  upper 
story  of  a  building,  say  forty  or  fifty  yards  distant ;  and  allowing  for  the  de- 
ception to  which,  according  to  the  laws  of  perspective,  the  most  accurate  ob- 
server is  subjected  in  such  cases,  her  evidence,  entirely  admitting  the  up- 
rightness of  her  intentions,  cannot  weigh,  for  an  instant,  against  the  evidence 
of  the  eight  or  ten  witnesses  for  the  prosecution,  who  profess  to  have  occu- 
pied a  position  within  five  or  six  feet  of  the  spot  where  Tolar  stood  at  the 
time  the  pistol  was  fired. 

But  Mr.  Davis—  Ichabod,  whose  glory  has  departed — not  the  husband  of 
•the  lady  just  named — but,  like  the  Alexander  whom  St.  Paul  has  made  al- 
most as  notorious  as  Alexander  the  Great,  a  coj>persmitli — deserves  to  be 
mentioned  at  greater  length.  He  testified,  that  he  was  standing  at  the 
north-western  corner  of  the  street  pavement,  directly  opposite  the  south- 
eastern corner  of  the  pavement  which  runs  along  the  east  front  of  the  market 
house,  and  about  fifty  or  sixty  feet  from  the  market  house  pavement,  atthe 
moment  that  Archy  Beebee  was  shot,  and  for  eight  or  ten  minutes  previous 
to  that  point  of  time ;  that  he  was  at  that  same  place  while  Beebee  was  up 
stairs  in  the  town  hall — when  he  descended  the  steps — when  he  passed  along 
the  miirket  house  pavement — and  when  the  pistol  was  fired  which  caused  his 
death ;  that  from  the  first  instant  when  he  (witness)  took  his  position  as 
.above,  until  Beebee  was  shot,  and  at  the  moment  he  was  shot,  which  covered 
.a  space  of  time  that  was  certainly  Jive,  prolcMy  eight,  and  perhajps  ten  min- 
Mtes  in  length,  he  had  his  eyes  intently  fixed  on  (Japt.  Tolar ;  that  he  never 
lost  sight  of  him  (Tolar)  for  an  instant;  that  his  attention  was  attracted  to 
Tolar  by  the  fact  that  he  (Tolar)  was  a  very  tall  man,  and  was_  remaining 
motionless,  while  the  rest  of  the  crowd,  which  was  in  front  of  him,  was  in 
■some  commotion  ;  that  Tolar  did  not  fire  the  pistol  which  slew  Archy  Bee- 
bee ;  that  he  cannot  tell  who  did  fire  that  pistol,  not  having  seen  the  person 
who  fired,  nor  liis  pistol ;  but  that  he  heard  the  report  of  it,  and  saw  the  smoke 
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of  it;  and  tliat  the  report  was  heard,  and  tlie  sinoke  was  seen  by  him,  at  a 
point  out  in  the  street,  east  of  the  market  liouse,  oft  of  the  market  liouse 
pavement,  near  the  curbstone  of  said  pavement,  and  a  little  to  the  riuht  of 
the  south  east  corner  of  the  market  house,  while  Tolar  stood  at  that  instant,^ 
and  for  at  least  live  minutes  ])revious  thereto,  directly  opposite  the  centre  of 
the  main  arch  which  forms  the  eastern  entrance  of  the  market  house,  in  the 
middle  of  the  pavement,  at  least  ten  or  twelve  feet  from  the  point  Mhere  the 
pistol  was  iired,  and  as  many  feet  from  the  point  where  Archy  Beebee  fell. 
This  is,  I  think,  the  substance  of  Davis'  testhiiuny,  which  covers  just  eight 
or  ten  minutes  of  time,  outside  of  which  he  refused  to  know  or  to  testiiy  to 
anything — except  tliatjuft  after  the  liring  Leggett  passed  him  (witness)  as  he 
stood  at'the  corner,  and  then  again  passed  back  by  him  with  a  Mr.  JBurns. 

j^Tow  it  may  be  that  the  Court  can  credit  this  testimony,  but — as  human 
credulity  has  its  limits, — I  do  not  think  that  they  will.  It  has  every  mark 
of  contrivance  and  practice  about  it,  which  testimony  can  have — and  it  bears 
a  palpable  and  absurd  lie  upon  its  lace.  Who  can  believe,  that  any  man, 
ill  the  viidd  of  the  excltetncnt  which  necessarily  must  have  prevailed  in  the 
crowd  that  day,  deliberately,  and  for  no  other  reasons  than  those  given  hy  Da- 
vis— kept  his  eyes  lutdidly  feed  upon  another  man,/o/'  the  space  of  from  fee 
to  ten  mhiutes,  when  there  was  a  mad  mob,  between  the  witness,  and  the  ob- 
ject of  his  lixed  attention,  engaged  in  the  very  act  of  taking  away  a  fellow 
creature's  life  ?  Leggett,  the  next  witness  introduced  for  the  defence,  testi- 
fied that  he  was  standing  on  the  pavement  by  Tolar — in  front  of  him — 
was  taller  than  Tolar  by  two  inclies — and  was  perfectly  still — at 
the  time  of  the  firing  of  the  pistol.  What  then  becomes  of  the  absurd  rea- 
son, with,  which  Davis  accounts  for  his  fixed  gaze  at  Tolar  i 

]3ut  the  marks  of  artificial  testimony,  are  seen  in  every  part  of  this  evi- 
dence ;  it  is  confined  to  exactly  eight  or  ten  minutes  of  time — it  is  bald  and 
destitue  of  detailed  circumstances — and  then,  one  extraneous  circumstance — 
tlie  fact  that  Leggett  passed  and  repassed  the  witness,  just  after  the  firing — 
is  voluntered,  to  give  the  testimony  a  natural  appearance ;  and  it  comes  out 
later  in  the  case,  from  Leggett  himself,  that  this  particular — natural — cir- 
cumstance, relied  upon  by  Davis  to  buoy  up  his  testimony,  was  named  to 
Leggett  by  Davis  after  he,  (Davis,)  had  testified,  as  one  of  the  points  that  he 
(Leggett)  was  to  be  sure  and  mention  in  giving  in  his  evidence. 

I  can  hardly  suppose,  that  the  Counsel  for  the  prisoners,  expect  this  Court 
to  be  so  credulous  as  to  accept  this  testimony  as  reliable.  But  '"  to  make  as- 
surance doubly  sure,"  Leggett,  Lutterloh  and  Ed  Powers,  are  introduced  b}' 
the  prisoners  just  after  Davis,  and  each,  and  every,  and  all  of  them  positively 
swear,  that  Tolar  was  in  conversation  with  them,  for  twentj*  minutes,  prece- 
ding the  killing  of  Archy  Beebee;  that  he  was  not  in  the  position  assigned 
to  him  by  Davis  fve,  three,  nor  on-e  minute,  preceding  the  appearance  of 
Beebee  out  on  the  pavement,  at  the  Eastern  front  of  the  market  house ;  but 
that  Tolar  was  under  the  market  house  with  them,  just  at  the  moment,  or 
just  after  Beebee  moved  out  of  the  same  arch — and  that  Beebee  was  killed 
about  one  minute  after  he  passed  the  arch. 

It  is  certain  therefore,  from  the  prisoners'  own  showing,  by  their  own  wit- 
nesses—either that  Davis  mistook  some  other  pei"son  fur  Tolar — or  that  he 
has  wilfully  and  corruptly  perjured  himself;  cither  alternative  will  answer 
our  purpose,  but  we  are  inclined  to  embrace  the  latter — having,  as  we  think, 
already  discovered  the  signs  of  corruption  in  other  parts  of  the  testimony  for 
the  defence — and  also  from,  the  whole  intriiisic  character  of  Davis's  testi- 
mony. 
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But,  say  tlie  prisoners'  Counsel,  Davis,  as  -vrell  as  Leggett,  aird  Lutterlohy 
and  Powers,  concur  in  this — and  the  evidence  of  Mullins  is  to  tlie  same  ef- 
fect— that  Tolar    was    standing   in  the   spot    assigned   to   him   by  Davis, 
at  least  twelve  feet    from   the  point    where   the  pistol  was    fired,   and 
as  many  feet  from  the  point  whei-e  Beebee  fell — at  the  very  Tnoment  when 
the  pistol  was  fired.     This  is  so  in  a  degree.     But  can  it  be,  that  these  pris- 
oners introduce  such  witnesses  here,  as  Leggett,  Lutterloh,  Ed.  P.  Powers— 
and  I  may  add  Sykes — and  seriously  expect  this  Court  to   give  any  weight 
to  their  testimony — all   of  them  witnesses,    as   it  appears  in  evidence,  who 
are  now  under  arrest,  awaiting  trial,  for  complicity  in  this  very  crime,  which 
we  are  concerned  at   present  in  investigating — witnesses  who  might   have 
been  included  in  this  very  charge  and  specilication,  if  we  had  known  what 
we  know  now,  at  the  time  the  charge  was  preferred,  and  who  would  then,  by 
a  ride  oflav^^  have  been  excluded  from  testifying — witnesses' against  whom, 
althou'^h  they  were  not  on  trial,  and  the  prosecution  had  no  interest  in  ma- 
king out  proof  against  them,  the  case  incidentally  Jiiade  by   the  rest  of  the 
evidence  in  the  cause — exclusive  of  their  own — was  so  strong  that  the  Court 
is    compelled   to    see   their  complicity — or,    at   least,    to  strongly   suspect 
it  ?     Why,  the  defence  might  as  well  expect  the  Court  to  call  the  prisoners 
from  the'dock,  and  liear  tlieir  own  aihdavits  of  their  innocence,  and  accept 
them  as  full  proof  of  their  guiltlessness.     I  do  not  believe  the  judgment  of 
this  Court  will  be  one  whit  sM'ayed  by  the  evidence  of  Leggett,  Lutterloh, 
Ed.  Powers,  and  Sykes,  wherein  it  was  favorable  to  the  prisoners,  and  them- 
gelves — thev  are  all  in  the  same  boat — at  least  their  boats  are  very  close  togeth- 
er— and  must,  in  all  human  prol>ability,  sink  or  swim  together.     And  it  was 
a  fearful  position  in  which  to  put  these  young  men — to  thrust  them  upon  tlie 
stand  in  this  case.     It  was  not  our  look  out — we  did  not  put  them  there — 
but,  guilty  or  innocent,  it  "vvas  a  fiery  trial  to  their  virtue,  their  honor,  and 
their  uprightness — a  trial  out  of  which  poor,  frail  human  nature,  according 
to  its  ordinary  constitution,  could  not  pass  unscathed. 

Accordingly,  as  was  to  be  expected,  under  the  circumstances  in  wdncli 
they  were  placed,  Legget,  Lutterloh,   and   Powers,   agree  in  some  general 
statement,  most  of  wliich  are  damaging  to  them  and  the  cause,  which  they 
espouse — but  the  instant  we  descend  to  details,  they  are  as  wide  apart  as  in 
the  nature  of  the  case  they  can  wander.     It  must  be  remembered  that  these 
^vitnesses  have  had  free  opportunities  of  intercourse,  are  men  of  intelligence, 
and  alike  feeling  an  interest  in   the  result  of  this  trial,  must  have  convei*sed 
*  with  one  another  on  the  suliject.     It  must  also  be  remembered  that  they 
were  present  before,  during,  and  at  the  time  of  the  killing,  and  therefore  can 
give  an  accurate  account  of  such  parts  of  the  transaction  as  they  desire  shall 
go  into  evidence — and  an  appearance  of  truth  to  much  of  the  rest  of  their 
testimony ;  making  due  alloAvances  for  these  facts  and  conditions,  their  evi- 
dence is  as  wide  apart  on  points  as  to  which  they  could  not  prepare,  as  the 
strongest  advocate  of  the  perfection  of  the  connnon  law  rules,  of  evidence 
and  of  detecting  suspected  witnesses,  could  desire, 

I  shall  Y>oint  out  some  of  these  discrepancies  for  the  consideration  of  the 
(/ourt— but  before  doing  so,  and  as  part  of  the  process  of  so  doing,  I  wish  to 
remark  upon  some  observations  which  fell  from  my  brother  Fuller.  He 
seemed  to  think — as  well  as  I  understood  him — that  it  was  a  natural  vari- 
ance in  testimony  and  not  at  all  snspicums — that  different  witnesses  to  the 
same  facts,  shoiiid  locate  the  persons  concerned  in  a  transaction,  at  points  far 
j^part — sav  several  feet  apart — although  the  witnesses  professed  to  have  occu- 
pied the  same  relative  position  towards  those  persons — to  have  been  looking  at 


fiPECIAI.   jroCiK  ADVOCATE.  357 

tliem  from  the  same  point  of  view.  To  use  a  strong  instance  for  an  exam' 
pie — as  in  this  case,  tliatXntterloli  should  swear,  he  was  standinii:  by  Ed.  Vo-^ 
ers,  and  Powers  should  swear,  he  was  standing  by  Luttcrloh,  at  the  time  the 
pistol  fired — that  both  should  testify  they  were  facinij  in  the  same  direction, 
and  that  l)Ut  one  pistol  fired,  when  Beebee  was  slain — and  that  Lutterloh 
should  testify,  that  pistol  was  fired  from  behin-d  hiai  v.'here  he  could  not  see 
it,  very  near  his  left  ear,  and  E.  P-  Powers  sliould  testify,  that  pistol  was  fir- 
ed eleven  feet  in  front  of  liim,  where  he  could  ])hunly  see'tlie  smoke  and  flash, 
nearly  directly  to  his  front  and  a  little  to  Ids  left.  Now  in  those  views  of 
my  brother  Fuller,  I  cannot  concur ;  variances  in  statements  and  estimates 
of  time — variances  in  the  statements  and  estimates  <4'  distances — are  to  be 
expected ;  but  in  most  instances  wliere  witnesses  vary  in  the  statement  ol 
positive  or  relative  positions  or  locations  of  thing-s  and  persons,  one  witness 
or  the  other,  or  both  the  witnesses  are  porjurina;  themselves. 

I  bei>;  tliat  the  Court  will  understand  me — one  man  may  remember  a  part 
of  a  scene— and  another  an  entirely  different  part  of  the  same  scene,  at  which 
they  were  both  i)resent ;  one  man,  during-  a  commotion,  may  see  or  hear  one 
set  of  persons  or  things,  and  a  second  may  see  or  hear  a  different  set  of  per- 
sous  or  things  ;  but  if  two  men  profess  to  have  seen  and  heard  the  same  set  ot 
persons  and  things,  at  the  same  point  of  time — they  will  necessarily  locate 
tliose  persons  and  things  in  the  same  positive  and  relative  localities  ^dndposi- 
tio7is,  in  narrating  the  scene,  if  the  witnesses  are  honest;  and  especially  is 
this  the  case,  whe'n  the  two  witnesses  were  professedly  standing  near  togeth- 
er, looking  at  the  scene  from  the  same  point  of  view.  I  shall  not  spend 
time,  in  a'metapliysical  disquisition,  to  show  ivAj/  this  is  so.  It  is  a  simple 
law  of  the  mind  on  which  every  artificial  system  of  memory  rests.  It  is  a 
principle  wonderfully  illustrated,  in  this  very  case — out  of  two  score  witnesses, 
or  there-abouts,  who' have  testified  both  for  prosecution  and  defence  in  this 
case,  as  to  the  positon  on  the  pavement  of  xVrchy  Beebee  at  the  moment  he 
was  shot — with  very  few  and  rare  exceptions— you  migiit  cover  the  different 
points  assigned  for  the  fall  of  the  deceased,  withiu  a  circle,  whose  radius  does 
not  exceed  twelve  inches. 

Kow  note  what  the  four  witnesses,  Davis,  Leggett,  Lutterloh  and  Powers, 
say  of  the  position  of  Beebee,  about  the  time  he  was  shot.  Davis  says 
"  J3eebee  fell  about  tlie  south-east  corner  of  the  building," — Leggett  says 
'"  Beebee  stood  near  the  corner,  near  the  outer  eastern  edge  of  the  pavement,'  — 
Lutterloh  says  ''  Beebee  was  opposite  the  southern  edge  of  the  small  arch, 
about  the  centre  of  the  pavement," — and  Powers  locates  him  in  about  the  same 
way,  at  the  same  place. 

Compare  the  statements  of  some  of  the  other  witnesses  for  the  defence 
with  these  statements  and  with  one  another.  Atkinson  says--"  Beebee 
stood  about  the  center  of  the  pavement,  opposite  the  southern  edge  of  the 
small  arch,  about  two  feet  from  the  outer  edge  of  the  pavement" — Mullius 
says  "Beebee  was  about  the  southern  tdde  ot  the  small  arch,  near  the  south- 
ern corner  of  the  market  house,  about  the  center  of  the  pavement" — Fair- 
doth  says,  "Bebee  was  opposite  a  point  within  eighteen  inches  of  the  corner 
of  the  market  house,  near  the  edge  of  the  pavenient,  about  three  feet  on 
the  ■|)avement." — Arey  savs  "  Beebee  was  opposite  about  the  middle  of_  the 
small  arch,  when  he  stumbled— about  four  feet  fr()m  the  arch— and  remained 
about  the  same  s]»ot— until  he  was  shot."  I  do  not  pretend  to  use  the  ex- 
act hmgujige  of  these  witnesses,  but  I  think  I  convey  their  exact  meaning, 
and  the  words  are  verv  nearly  the  same  ;  and  so  I  miglit  go  on  with^the  state- 
ments of  not  only  nearly  all'  the  Avitnesses  for  the  defence,  but  with  those  of 
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tlie  witnesses  for  the  prosecution — wln'ch  are  to  the  same  effect.  'But  com- 
pare tlie  statements  of  Davis,  Legojett,  Lntterloli  and  Powers — and  also  the 
statements  of  some  of  the  other  witnesses  for  the  defence,  fixing  the  point 
in  space  where  the  man  stood — Avhoever  he  was— that  fired  the  pistol,  whicli 
killed  Ecebee,  and  notice  the  difterence — you  do  not  find  the  same  coinci- 
dence. Davis  and  Sykes  place  the  man  beyond  tlie  corner  of  the  east  front 
ot  the  market  honse,  in  the  street,  off  of  the  pavement,  to  the  right  of  the 
south-east  corner  of  the  market  house,  as  you  face  east.  Faircloth  locates 
him  in  the  middle  of  the  pavement,  opposite  the  pillar'  which  separates  the 
main  arch  on  the  east  front  from  the  small  southern  arch,  on  the  same  front. 
Lutterloh  testifies — that  the  man  who  fired  the  pistol  was  behind  him  and  to 
his  left,  and  that  he,  (witness)  was  facing  to  the  south,  and  stood  about  the 
edge  of  the  pavement,  opposite  the  middle  of  the  main  arch,  on  the  east 
front  of  the  market  house.  Atkinson,  Leggett,  Powers,  and  Mullins,  locate 
the  firing  of  the  pistol,  at  about  the  point  indicated  by  tlie  v\'itnesses  for  the 
prosecution — nearly  all  of  the  seventeen  referred  to  before— off"  of  the  pave- 
ment, and  about  five  feet  to  the  left  and  rear  of  the  deceased.  The  point 
indicated  by  Davis  and  Sykes,  is  some  twenty  feet  from  that  deposed  to  by 
Lutterloh — some  ten  or  twelve  feet  from  that  which  Faircloth  gives  in  evi- 
dence—and some  six  or  eight  feet  from  the  point  to  which  Atkinson,  Powei-s, 
Leggett  and  Mullins  swear.  Just  after  the  pistol  fired,  several  of  these  v.'it- 
nesses  profess  to  have  seen  Phillips  with  a  pistol  in  his  hand — and  to  de- 
scribe what  he  was  doing  with  it.  Powers  says  Phillips  moved  towards  him 
just  after  the  pistol  was  fired,  which  killed  Beebee,  holding  a  pistol  in  both 
hands  and  said — "Powers  look  at  that  pistol,  and  see  that  all  the  barrels  are 
loaded,"  that  he  (witness)  said  "all  right"— and  turned  to  take  the  pistol, 
but  Phillips  put  it  behind  him,  under  his  coat,  and  moved  away.  Mullins 
says — that  just  after  the  pistol  was  fired,  Phillips  drew  back  a  pistol,  flour- 
ished it  in  the  air,  said  "  the  negro  is  dead,  but  I  didn't  kill  him  " — and 
then  returned  the  weapon  to  his  left  breast  pocket.  Atkinson  swears  most 
positively  that  he  saw  Phillips  fire  the  pistol  which  killed  Arehy  Beebee — 
draw  it  back — elevate  it  a  moment  and  return  it  to  his  left  breast  pocket — 
but  he  swears  as  positively  that  he  did  not  flourish  it  in  the  air,  and  did  not 
say  "the  negro  is  dead  but  but  I  didn't  kill  him" — but  was  perfectly  silent. 
Sykes  says  that  Phillips  had  a  pistol  in  his  hand  just  after  the  firing,  and 
he  was  rubbing  it  on  the  right  side  of  the  leg  of  his  pantaloons — as  if  to 
remove  the  signs  of  a  recent  discharge. 

Now,  may  it  please  tlie  Court,  how  is  itj  that  these  witnesses  for  the  de- 
fence concur  so  completely — so  entirely  agree  with  one  another,  when  de- 
scribing the  locality  in  which  Beebee  stood,  M'hen  he  was  slain,  and  difl'er  so 
widely  when  deposing  to  the  position  from  which  the  ]ustol  was  fired, 
which  slew  him — and  in  describing  the  movements  of  Phillips  just  after  the 
firing?  Is  it  not  apparent,  that  their  opportunities  for  observation  of  all 
of  these  particulars  was  the- same — and  that  they  concur  in  their  statements 
as  to  the  first  particular  of  Beebee's  locality,  because  they  are  swearing  to  a 
fact  ivhich  they  have  no  interest  to  misrepresent  /  but  in  the  last  particulars, 
they  are,  either  mistaken — some  of  them  must  be  mistaken — or  are  corruptly 
swearing  to  matters  which  did  not  come  under  their  observation,  and  which 
they  have  an  interest  to  misre]>resent  ?  If  these  witnesses  really  saw  the 
man  who  fired  the  pistol,  which  killed  Beebee,  or  really  saw  the  flash  and 
smoke  of  the  pistol  used,  is  it  not  certain,  that  their  agreement  would  be  as 
perfect  in  their  statements  of  the  particulars  connected  with  this  man,  or 
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this  flash  and  smoke,  as  is  their  concurrence  in  their  statements,  with  refer- 
ence to  tlic  deceased,  his  locah'ty  and  liis  movements? 

But  all  these  obscrvatlt^ns  immediately  i)recediiifj:,  and  this  tedious  com- 
parison of  evidence,  has  l^'cn  made  by  me,  Ijut  as  iiulucement  to  the  main 
point  out  of  wliieli  it  grew — and  tliat  was,  to  sliow,  how  little  credit  is  to  be 
given  to  the  evidence  of  Davis,  Le^gett,  Lutterloh,  and  Powers,  in  their  at- 
temi)t  to  prove  a  limited  «///>'Z  for  Tolar.  I  have  set  out  Davis  testimony 
and  have  shown  how  completely  his  statement  is  contradicted  by  that  of 
Leijctictt,  Lutterloh,  and  Powers,  in  one  ])articular — in-asmuch  as  Davis 
swears  that  Tolar  was  standing  out  side  of  the  market  house  in  tlie  middle  oi 
the  pavement  for  five  or  ton  minutes  at  the  very  time  when  Loggett,  Lutter- 
loli  and  Powers,  swear  that  Tolar  was  in  conversation  with  th.cni  under  the 
market  house.  It  remains  to  c<^iiiiiare  the  testimony  of  the  three  witnesses 
last  named  as  to  the  })osition  of  Tolar,  about  the  very  instant  when  Beebee 
was  shot — Lutterloh  does  not  profess  to  have  seen  Tolar  at  that  moment, 
but  he  undertakes  to  give  us  the  positions  of  Powers  and  Leggett — M'ho  in 
their  turn  undertake  to  locate  Tolar  with  reference  to  themselves.  Lutterloh 
says,  he  (witness)  stood — "about  the  edge  of  the  pavement,  opposite  the  cen- 
tre of  the  main  arch  on  the  eastern  front  of  the  market  house,''  and  accor- 
ding to  his  best  impression  "  he  was  facing  south  and  Leggett  and  Powers, 
were  facing  in  the  same  direction,  in  one  line  with  him  across  the  pav^e- 
meut."  I  do  not  pretend  to  give  the  witnesses  exact  words,  to  avoid  prolix- 
ity— I  endeavor  to  convey  his  exact  meaning,  as  I  apprehended  it — and  the 
same  remarks  are  applicable  to  what  I  shall  say  of  the  evidence  on  tliis  point 
of  Leggett  and  Powers.  According  to  Lutterloh's  statement  these  tlii-ee  v/it- 
nesees  stood  thus : 


p 


[]  Lutterloh. 
[]  Powers. 
[]  Leggett. 


w. 


Leggett  says — that — "  he  stood,  together  with  Lutterloh,  Powers  and  To- 
lar all  facing  south,  about  the  middle  of  the  pavement,  and  opposite  a  point 
a  little  south  of  the  center  of  the  main  arch  ;  that  he  himself  Avas  stationed  a 
little  to  Tolar's  left,  and  a  little  to  his  front,  and  ,nearer  the  middle  of  the 
pavement  than  Tolar — that  Lutterloh  was  to  his  (witness's)  right  and  front, 
and  that  Powers  was  also  farther  to  his  (witness's)  right  and  front  than  Lut- 
terloh :"  according  to  Leggett's  statement,  Tolar  and  these  three  witnesses 
were  located  thus : 


Tolar.  [] 


[]  Leggett. 

[]  Lutterloh. 
[]  Powers. 


OQ 


Powers  says,  that — "  he,  with  Capt.  Tolar,  stood  about  the  middle  of  the 
pavement,  nearly  opposite  the  central  point  of  the  main  arch — that  Tolar  was 
very  near  him,  to  his  right  and  front,  that  Liggett  was  farther  to  Tolar's  rear 
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than  he  (wituess)  M-as,  and  to  his  (witness's)  right,  and  that  Lutterloh  was  to 
his  (witness's)  front  and  left,  and  near  him" — according  to  Powers'  statement 
Tolar  and  these  three  witnesses,  were  located  thus : 


CD 

Leggett. 

D 

[]  Lntterloh. 
[]  Powers. 
[]  Tolar: 

^  B  U  Powers.  a5 


ISTow  I  beg  the  Conrt  to  note  the  diversity.  The  question  is  one  of  topog- 
raph}-— one  of  location — the  point  is  one  to  which  the  attention  of  these  three 
witnesses  was  seriously  and  particularly  drawn  immediately  after  the  act  of 
killing  was  done,  by  the  un'successti'il  charge  of  homicide  made  against  Tolar 
before  the  coroner's  inquest ;  and  if  these  three  men  were  really  standing 
with  Tolar,  as  they  describe  themselves  to  have  been,  the  very  moment  that 
memory  recalls  that  fact,  it  will  instinctively  present  it  as  it  actually  was 
in  all  its  i?aHiGular8,  and  their  statements  if  truthful,  must  correspond  with 
one  another.  To  take  a  familiar  illustration,  let  any  gentlemen  of  this  Court 
who  has  lately  attended  a  dinner  party,  endeavor  to  recall  the  scene,  and  he 
will  find  he  can  at  once  locate  the  guests  in  their  positions  around  the  table 
with  very  little  difficulty.  It  is  said  the  principles  of  the  art  of  improving 
the  memory,  were  discovered  in  this  identical  way — and  I  give  the  story  for 
what  it  is  -^'ortli;  Siraonides,  the  Greek  poet,  M'as  employed  by  Scopas,  a 
rich  Thessalian  nobleman,  to  compose  a  song,  in  commemoration  of  a  victo- 
ry gained  by  him,  at  the  Olympic  Games,-  This  was  sung,  at  a  banquet 
given  in  honor  of  the  occasion  ;  but  Scopas  was  so  displeased,  that  part  of  it 
was  occupied  with  the  praises  of  Castor  and  Pollux,  that  he  refused  to  pay 
the  poet  any  more  than  half  of  the  stipulated  reward,  as  he  had  received  but 
one  half  the  praise,  and  he  said  that  Simonides,  might,  if  he  pleased,  apply 
to  his  friends  the  Tyndaridce,  for  the  rest.  Shortly  after  this,  and  while  he 
was  yet  at  the  feast,  a  message  was  brought  to  Simonides,  that  there  were 
two  young  men  at  the  gate,  anxious  to  speak  with  him — when  he  went  out, 
he  found  no  one ;  but  while  he  was  searching  for  the  two  young  men,  the 
banqueting  hall  he  had  just  left  fell  down,  crushing  to  death  Scopas  and  all 
who  were  with  him.  Their  bodies  were  so  mutilated  that  they  could  not  be 
recognized,  but  Simonides,  by  calling  to  mind,  the  place  which  each  one  of 
them  had  occupied  at  the  feast,  was  able  to  distinguish  them  ;  and  hence  at- 
tention was  first  directed  to  the  important  aid  afforded  to  the  memory  by  the 
observations  of  positions  and  material  objects. 

And  hence  I  confidently  assume  the  position,  that  if  Leggett,  Lutterloh, 
and  Powers  wei^e  standing  with  Tolar  at  the  moment  when  Beebee  was  shot, 
as  they  have  testified  they  were,  at  the  point  on  the  pavement  to  which  they 
testify — they  would  have  little  or  no  difficulty  in  locating  themselves  and 
Tolar — and  they  would  necessarily  agree  in  stating  Tolar's  position,  and 
their  several  positions  relatively  to  him ;  and  the  fact  that  they  do  not  thus 
agree,  is  strong  evidence,  that  the  state  of  things  to  which  they  swear  never 
existed  ;  and  either  they  have  permitted  their  imaginations  and  their  fears 
to  mislead  them — or  they  are  corruptly  false.  The  defence  must  embrace 
one  alternative  or  the  otlier  and  either  is  sufficient  for  our  purpose. 

May  it  please  the  Court :  I  htjve  said  all  that  I  inteird  to  say  on  the  ques- 
tion of  fact,  "who  fired  the  pistol,  the  bullet  from  which  slew  Archy  Bee- 
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bee  V  and  I  think  the  Ouurt  will  be  satinfied,  that  the  evidence  of  the  rcv- 
entecn  witnesses  for  tlie  prosecution,  who  have  8W(jrn  jjo.ntively  that  they  saw 
and  heard  Tohir  tire  the  pistol,  is  not  «//a^-t-/i-^either  by  the  positive  evi- 
dence ot  Atkinson  that  he  saw  and  lieard  ISaniuel  riiillii^s  lire  the  pistol  ; — 
or  by  the  assaults  made  ui)un  tlie  credit  of  Shaw,  riiillips  and  Armstrong, 
three  of  the  several  witnesses  above  referred  to — Ijy  the  prisoner's  Counsel, 
and  some  of  their  witnesses — or  by  the  nefjative  evidence  of  Ichabod  ]>.  Da- 
vis, tliat  Tolar  did  not  fire  that  pistol — or  by  the  attempted  proof  of  a  limi- 
ted alihi  of  Tolar,  by  the  witnesses,  Leggett,  Lutterloh,E.  P.  Powers,  Mul- 
ling, and  Ichabod  B.  Davis.  And  I  beg  tlie  Court  to  observe,  that  in  press- 
ing this  point,  I  have  rested  it  upon  the  positive  alhrmative  evidence  of 
these  seventeen  witnesses  for  the  ])ro3ecution  alone  ;  and  have  not  sought 
corroboration  from  incidental  circumstances,  from  which  I  might  have  ob- 
tained aid. 

For  example — I  have  not  used  the  conversation  of  Tolar  with  Daley,  the 
sexton,  who  buried  J>eel)ee,  during  which  Tolar  paid  the  sexton,  for  digging 
the  deceased  man's  grave ;  because  I  preferred  to  rely  upon  the  lorce  of  the 
evidence  of  seventeen  concurring  witnesses,  and  because,  of  this  circumstan- 
tial evidence,  while  it  strongly  tends  to  prove  that  Tolar  was  implicated  in 
the  killing,  does  not  so  strongly,  nor  necessarily  indicate  his  hand  as  the  one 
which  tired  the  lethal  shot.  So  I  have  not  dwelt  U])on  the  pistol  ball  taken 
from  Beebee's  head,  which  being  examined  and  weighed,  does  not  natural- 
1}'  ada})t  itself  to  the  pistol  given  in  evidence,  admitted  to  be  the  one  in 
Phillips'  hands  on  the  occasion  of  the  homicide  ;  because  T  fear,  that  at  last 
this  bullet  throws  very  little  light  on  the  case — and  even  if  it  fit  Tolar's  pis- 
tol, might  fit  a  hundred  others.  So  the  conversation  detailed  by  James  Mc- 
Neel,  in  which  Tolar  said  to  Powers — ''Tom,  you  grab  him,  and  break  the 
ice,  and  we'll  put  him  through," — and  so  of  other  declarations  given  in  evi- 
dence as  having  been  made  by  Tolar  ;  because  the  more  direct  tendency  pf 
this  evidence  is  to  show  Tolar's  complicity  in  a  plot,  to  visit  condign  punish- 
ment on  Archy  ]3eebee,  and  not  necessarily  to  prove  that  he  was  the  immediate 
agent  who  slew  Beebee.  So  the  exclamations  in  the  crowd,  just  after  the 
homicide— "Capt.  Tolar  shot  him !"  "Tolar,  Tolar,  killed  him"— and  the 
like;  ^uv  ?Ci\\.\\\s\?,\n\t  circuvistantlal,  and  not  direct,  evidence  that  Tolar 
fired  the  pistol  which  slew  Archy  Beebee.  And  so  on,  I  might  multiply 
these  attendant  circumstances — of  which  I  have  made  no  use  in  arguing  this 
question  of  lact ;  for  it  was  my  intention  to  rest  this  point — and  I  do  rest 
it — upon  the  force — the  weight — which  the  Court  must  give  to  the  concurring 
test'niwny  of  seventeen  men,  at  least  twelve  of  whom  there  has  been  no  at- 
tempt to  impeach  by  the  prisoners.  And  so  treating  the  point,  it  docs  seem 
to  me  that  this  Court  m-e  forced  to  the  conclusion  ^hat  the  wliole  evidence 
overwhelmingly  preponderates  in  favor  of  the  hyix>thesis,  that  William  J. 
Tolar  fired  the 'pistol,  the  bullet  from  which  slew  Archy  Beebee.  It  Tolar 
did  not  fire  it,  may  God  help  him,  tor  circumstances  are  fearfully  agaiiist 
him.  And  if  h€  did  fire  it,  according  to  the  admissions  of  the  Counsel  for 
the  prisoners — and  the  definition  ot  murder,  as  hereinbefore  given  by  me 
from  many  authorities — he  at  lead  is  guilty  of  murder. 

Mav  it  please  the  Court :  the  Counsel  for  the  defence  have  laid  down  two 
propositions,  which  they  contend  contain  the  law  of  this  case:  first,  that,  in 
order  to  find  the  prisoner  Tolar  guilty  of  murder  under  this  charge  and  spec- 
ification, we  must  show  that  he  iired  the  pistol  which  killed  Beebee ;  second, 
in  order  to  find  th'e  prisoners  Powers  and  Watkins  guilty,  we  mur-t  show 
that  when  Tolar  fired  this  pistol,  Powers  and  Watkins  were  present  and 
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were  in  a  conspiracy,  combination,  or  confederacy  M-itli  Tolar  to  kill  Beebee 
or  to  do  him  some  great  bodily  harm,  and  that  Tolar  fired  the  pistol  in  the 
prosecution  of  tlie  common  nnlawful  desiiz:n,  I  cannot  assent  to  these  pi-op- 
ositions.  I  think  there  are  views  of  this  case,  which  I  shall  hereafter  present, 
in  which  the  Court  will  be  compelled  to  convict  Tolar  of  murder,  thoucjh  we 
utterly  failed  to  make  out  tliat  his  hand  directed  the  pistol  which  killed 
Beebee — points  of  view  in  which  the  identity  of  the  person  who  fired  the 
pistol  which  slew  Beebee  is  a  matter  of  no  importance  whatever.  And  I 
think  there  are  also  views  of  this  case  in  which  the  Court  M'ould  be  in  duty 
bound  to  convict  Watkins  and  Powers  of  murder,  though  we  failed  to  show 
that  Tolar's  hand  directed  the  pistol  which  slew  Beebee,  in  the  prosecution 
of  an  unlawful  design  which  Avas  common  to  all  three,  and  though  we  did 
not  even  offer  evidence  to  establish,  as  an  independent  fact,  any  conspiracy, 
combination,  or  confederacy,  between  Tolar  and  the  tw^o  other  prisoners  at 
the  bar,  to  slay  Beebee,  or  to  do  him  some  great  bodily  liarm. 

But  I  have  met  the  defence  upon  tlieir  own  ground  on  one  point — and 
have  shown  that  Tolar  fired  the  pistol  which  killed  Beebee ;  and  before  I 
am  through  with  this  address,  I  shall  meet  them  upon  their  own  ground,  on 
the  other  2-)0xn,t  a/.s-o— and  shew  as  an  independent  fact,  that  there  "was  a  con- 
spiracy, combination,  and  confederacy  Ijetween  Tolar,  Powers  and  Wat- 
kins,  to  kill  Beebee,  or  to  do  him  some  grevious  bodily  harm,  in  the  prose- 
cution of  which  common  design,  he  was  killed  by  Tolar — by  evidence  as 
cogent  and  conclusive  as  it  is  usually  possible  to  offer  on  such  a  point. 
And  then  I  shall  ask  the  Court,  according  to  the  admissions  of  law  of  their 
own  Counsel,  to  find  these  defendants  all  guilty  of  murder. 

But  I  have  now  arrived  at  that  point  in  this  argument,  where  we  are  nat- 
urally, to  consider,  the  law  and  facts  of  this  case,  applicable  to  the  charge 
and  s]jecification,  wherein  their  allegations  apply  to  the  defendants  Powers 
and  VV^atkins.  Tolar  is  charged  as  the  immediate  actual  apparent  perpetra- 
tor of  the  homicide — in  legal  terms — asjynncipal  in  the  first  degree  ;  Powers 
and  Watkins  are  charged  as  aiders  and  abettors  of  the  felony,  or  in  the  lan- 
guage of  the  law — as  jpi'inci/pals  hi  the  second  degree.  There  is  no  difference 
in  the  grade  of  the  crime,  or  in  the  character  of  the  guilt,  of  principals  in  the 
first,  and  principals  in  the  second  degree;  but  for  many  reasons,  I  think  it 
well  to  clearly  define  the  meaning  of  these  legal  terms. 

A  ]n-incipal  in  the  first  degree,  is  one  who  is  the  actor,  or  actual  perpetra- 
tor of  the  fact — a  principal  in  the  second  degree,  is,  one  who  is  present  aid- 
ing and  a])etting  in  the  commission  of  a  felony. 

"(Foster's  Crown,  Cas.  pp.  S-iT,  349.     Wharton  on  Horn.  pp.  155,  157.) 

Or  to  use  the  broader,  and  more  clearly  expressed  definition  of  Bishop.  In 
felo7iy,  a  principal  of  the  first  degree,  is  one  who  does  the  act,  either  himself 
directly,  or  by  means  of  an  innocent  agent — a  principal  of  the  second  degree, 
is,  one  wdio  is  present,  lending  his  countenance  and  encouragement,  or  other- 
wise aiding  while  another  does  it. 

(Bish.  on  Crim.  Law,  vol.  I,  sec.  296.) 

We  have  Imt  little  more  to  say  of  2)rincij)dls  hi  the  first  degree — but  to 
])rove  one  to  be  ^principal  hi  the  second  degree^  it  must  be  proved — first — 
that  he  was  ji^r^^st^/?^  when  the  offence  was  committed ;  yet  it  is  not  necessary 
to  show,  that  he  was  actually  standing  by,  within  sight  or  hearing  of  the 
fact.  It  is  sufficient  if  he  was  near  enough  to  lend  his  assistance  in  any  man- 
ner to  the  commission  of  the  offence.  (2  Stark,  on  Ev.  p.  7.)  Aw^in  general^ 
if  a  party  be  sufficiently  near,  to  encourage  the  principal   in  the  first  degree 
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witli  the  expectation  of  iumicdiate  lielp  or  assistance  in  the  execution  of  the 
felony  he  is  injjoint  of  Icno present. 

It  must  be  shown  secondly,  that  he  icas  aiding  and  ahetiing — which  terms 
seem  to  inchide  every  species  of  assistance,  wliich  one  ])resentcan  give  anoth- 
er, tMther  in  act,  or  by  his  assent,  or  by  liis  encouragement,  or  even  by  his 
readiness  to  further  the  uidawful  pur})ose.  For  it  any  one  conies  for  an  \m- 
lawful  purjxise,  althongli  he  dors  no  act,,  he  is  a  ])ricipal  in  the  second  dej2;ree. 

(lu)st.  Cr.  Ca.  p.  350.   1.  Hale  P.  C.  pp.  374, 443.  2.  Stark,  on  Ev.  pp.  10, 11.) 

And  let  tlie  Court  observe — that — the  allegation  that  a  defendant  was 
aiding  and  ahettivg  in  general  implies  an  assent  to  the  principal  act.  And 
this  assent  must  he  2>>"oved  by  the  })rosecution — but  the  proof  may  be  made 
in  two  ways — either  by  evidence  of  some  act  directly  done  in  furtherance  of 
the  commission  of  the  principal  crime,  which  manifests  tlie  assent  of  the  ac- 
cused— as  by  evidence  of  liis  keeping  watch,  while  others  in  his  presence 
break  open  a  house — or  by  evidence  of  a  conspiracy,  combination,  confedera- 
cy, agreement,  or  understanding,  between  himself  antl  the  immediate  crimi- 
nal agent,  in  the  prosecution  of  an  illegal  obje(;t,  in  the  execution  and  fur-' 
therance  of  which  the  criminal  fact  was  committed. 

And  1  ask  the  Court  also  to  note  that  this  last  proposition  has  the  qualifi- 
cation that  generally — not  always — the  allegation  of  aiding  and  abetting 
inij)i/es  an  assent  to  the  principal  fact ;  for  there  are  cases  known  to  the 
law  where  all  that  is  implied  by  these  terms  is  a7}  assent  upon  the  part  of 
the  defendant  to  some  criminal  fact,  and  not  an  assent  to  the  particular  spe- 
cific criminal  fact,  in  which  the  guilty  assent  resulted— according  to  a  princi- 
ple of  the  law  M'e  have  already  noticed  while  considering  the  gcjieral  law  of 
homicide,  when  speaking  of  the  guilt  of  the  intent  and  the  guilt 
oit\\Q  fact — and  to  which  we  shall  have  occasion  to  recur  again.  As  in  case 
murder  were  conmiitted  by  B,  in  prosecution  of  an  unlawful  design — proof 
that  A  came  to  assist  and  carry  that  design  into  execution — though  it  were 
only  a  bare  trespass — in  other  words  evidence  of  his  assent  to  the  trespass — 
would  be  proof  of  his  aiding  and  cdietting  the  murder,  on  which  to  convict 
him  as  principal  in  the  second  degree.     (Kel.,  110  ;  Fost.  Dis.,  c,  3,  sec.  8.) 

Now  a  careful  examination  of  these  few  legal  propositions  will  plainly  dis- 
close to  the  Court,  when  it  is  incumbent  upon  the  prosecution  to  make  in- 
dependent proof  of  a  consjyiraey ^  co'^nbination^  confederacy^  agreement  or  'un- 
derstanding between  the  felon,  who  is  the  immediate  perpetrator  of  the 
criminal  fact  and  those  who  are  charged  as  principals  in  the  second  degree, 
before  we  can  ask  for  a  conviction  of  the  latter,  and  when  such  proof  is 
unnecessary.  This  examination  will  show  that  the  law  recognizes  two  kinds 
of  presence,  and  two  kinds  of  aiding  and  abetting — an  actv<d presence  and  a 
constructive  presence — an  actual  aiding  and  abetting,  and  a  constructive  aid- 
ing and  abetting.  To  make  a  defendant  guilty  as  a  principal  in  the  second 
degree,  the  prosecution  must  prove  both  his  actual  presence  and  his  actual 
aiding  and  al^etting;  or  his  constructive  presence  and  his  actual  aiding  and 
abetting;  or  his  actual  presence  and  his  constructive  aiding  and  abetting  ;  or 
his  constructive  presence  and  his  constructive  aiding  and  abetting.  AVhen 
the  prosecution  is  prepared  to  prove  both  an  actual  presence  and  an  actual 
aiding  ami  abetting,  (and  such  is  our  case,)  there  is  no  necessity  to  prove  th.e 
independant  fact  of  conspiracy  or  combination;  and  it  is  only  Avhere  there  is 
a  failure!  to  prove  either  an  actual  presence,  or  an  actual  aiding  and  abetting — 
either  one  or  the  other — that  it  becomes  necessary  to  prove  a  cons])iracy 
or  combination,  or  confederacy,  as  the  means  ot  establishing  either  the  con- 
structive presence  or  the  constructive  aiding  and  abetting. 
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(2  Stark  on  Ev.,  p.  12.     State  vs.  Simmons,  6  Jones,  QS.  C.)  p.  21.     State 

.  Morris,  3  Hawks,  (N.  C.)  p,  388.) 

A  few  examples  will  illustrate  my  meaning.  An  actual  presence  is  where 
one  is  standing  by  within  slyJd  and  hearing  of  the  criminal  fact :  an  actual 
aiding  and  abetting,  is  where  one  does  some  act  in  in  direct  furtherance  of 
the  commission  of  the  criminal  fact.  JSTow  suppose  B  commits  a  robbery 
or  a  murder,  and  A  keeps  watch  or  guard  at  some  covvenient  distance.  A  is 
not  actually  present,  and  to  niake  out  the  proof  of  his  constructive  presence^ 
you  must  establish  some  sort  of  combination,  confederacy,  agreement,  or  un- 
derstanding between  A  and  B— some  connection  between  the  two — belore 
you  are  justified  in  convicting  A.  Lord  Dacre's  case  affords  a  notable  in- 
stance, wliere  there  was  conviction,  though  the  actual  presence,  and  tlie  ac- 
tual aidiruj  and  abetting  were  loth  wanting  ;  but  the  proof  of  combination 
supplied  both.  Lord  Dacre  and  others  came  to  steal  deer  in  the  park  of  Mr. 
Pelhara  ;  Eayden,  one  of  the  company,  killed  the  keeper  in  the  park — 
Lord  Dacre  and  the  rest  of  the  company  being  in  other  imrts  of  the  park  ; 
and  it  was  held  to  be  murder  in  them  all,  and  they  died  for  it. 

(1  Hale,  pp.  439,  413,  245.     Foster  Crown  Ca.  p.  354.) 

Now,  here,  to  convict  Lord  Dacre  and  the  rest  of  his  company  except 
Eayden,  it  was  necessary  to  prove  a  constructive  presence,  and  a  construc- 
tive aiding  and  abetting  at  the  place  where  Rayden  slew  the  keeper;  and  to 
make  this  proof,  it  was  essential  to  establish  a  comVinatlon  between  ilayden, 
and  Dacre,  and  the  rest  of  his  company — and  this  combination  was  establish- 
ed as  the  case  shows — for  it  states  that  "  Lord  Dacre  and  the  othters,  of  whom 
Rayden  was  one,  came  to  steal  deer  in  the  park  of  Mr.  Pelham  ;"  they  are 
all  again  mentioned  as  "  Lord  Dacre  and  the  rest  of  the  company."  So  if  A 
13  actually  present,  standing  by  within  sight  and  hearing,  wdien  a  murder  is 
committed  by  B,  and  takes  no  part  in  it,  does  no  act  in  furtherance  of  the 
commission  of  the  crime — and  so  much  is  given  in  evidence  and  no  more — 
A  cannot  be  convicted  as  a  principal  of  the  second  degree,  although  there  is 
an  actual  presence  jJi'oved,  because  there  is  no  proof  of  his  aiding  and  abet- 
ting, either  actual  or  constructive.  In  such  a  case  it  is  necessary  for  the 
prosecution  to  establish  a  conspiracy,  -combination  or  agreement  between  A 
and  B  t©  commit  the  murder,  or  at  least  to  do  some  unlawful  act  before  A 
can  be  found  gnilty,  as  principal  in  the  second  degree.  And  in  that  event, 
if  Such  proof  be  made,  that  A  came  for  an  unlawful  purpose — although  he  does 
uo  act,  lie  is  a  princi])al  in  the  second  degree. 

(1  Hale,  P.  C.  pp.374,  443.) 

While  considering  this  branch  of  our  subject,  it  may  be  well  to  state  that 
there  is  a  class  of  cases,  in  which  it  is  important,  not  for  the  prosecution,  but 
for  the  defence,  to  offer  evidence  and  establish  the  fact  of  a  co'tnhincjition  iu 
an  unlawful  object,  between  those  who  are  charged  as  principals  in  the  sec- 
ond degree  and  the  immediate  perpetrator  of  the  criminal  fact,  as  a  ground 
for  acquitting  such  as  are  charged  as  aiders  and  abettors.  It  is  a  principle 
of  law,  that  if  a  murder,  or  other  felony,  be  committed  by  one  of  several  en- 
gaged in  the  prosecution  of  an  unlawful  design,  all  who  came  to  assist,  and 
carry  that  design  into  excution,  are  guilty  of  the  murder,  or  other  felony,  as 
princi])als  in  the  second  degree.  In  such  case,  however,  it  is  essential  to 
prove  that  the  murder,  or  other  felony,  was  committed  in  the  prosecution  of 
the  specific  unlawful  design,  in  which  those,  who  are  charged  as  princi])als 
in  the  second  degree,  were  engaged. 

(Kel.  p.  IIG.  "Foster,  p.  351.     2  Stark  on  Ev.  pp.  12,  13,) 

For  if  the  death,  or  other  criminal  fact,  resulted  from  the  particular  mal- 
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ice  of  the  individual  who  inflicted  the  blow,  and  who  took  the  opportunity 
of  revenginjJi:  himself;  or,  if  it  resulted  from  the  indejiondent  action  of  a  part 
of  the  confederates,  wlio  had  entered  upon  some  collaierdl^  iiidependud  ille- 
iral  dcriifi'n,  not  contemplated  by  those  wlio  are  changed  as  principals  in  the 
second  dcu'rce,  the  others,  wlio  were  assemljled  for  a  different  purpose,  will 
not  be  involved  in  his  or  their  ijuilt. 

(2  Stark  on  £v.  p.  18.     Foster,  p.  352.     Kel.  p.  H 1 .) 

Sucli  Ijeing-  tlie  law,  cases  will  arise,  wherein  the  prosecution,  ignorant  of 
the  objects  of  the  combination,  will  make  prima  facie  proof  of  the  actual 
preseiice  of  the  prisoners  at  the  fact,  and  of  their  actual  or  constructive  aiding 
and  abetting  ;  when  such  aiding  and  abetting  was  not  in  fact  7'cal,  but  only 
(tpiHiront.  And  in  order  to  show  that  it  was  appare^H  and  not  real,  th.e  pris- 
oner must  ofler  evidence — proof,  tending  to  show,  that  the  unlawful  design 
for  wliich  tliey  were  assembled,  and  in  wliich  tliey  Avcre  engaged,  was  inde- 
pendent aiid  collateral  to  tliat  specific  design,  in  the  prosecution  of  which 
one  of  their  nund)er  committed  a  nnn-der  or  other  feloney. 

A  few  cases  will  illustrate  this  point.  Three  soldiers  went  together  to  roh 
an  orchard ;  two  got  upon  a  jiear-tree,  and  the  third  stood  at  the  gate  with 
a  drawn  sword  in  his  hand.  The  owner's  son  com.ing  by,  collared  the  man  at 
tlie  gate  and  asked  him  what  business  he  had  there,  and  thereupon  the  sol- 
dier stabbed  him.  It  was  ruled  by  Ilult  to  be  murder  in  him,  but  that  those 
on  the  tree  were  innocent. 

(At.  Sarum  Law  Assizes  in  1697.     Cited  in  Foster,  p.  353.) 
liere  the  unlawful  combination  was  to  roh  the  orcharrl  j  and  the  action  of 
the  soldier  wlio  killed  the  owner's  son,  was   independent  and  colluteral  to 
the  unlawful  design,  in  which  the  two  on  the  tree  had  combined  with  him ; 
which  fact  saved  their  lives. 

So  in  Plummers  case — the  verdict  stated,  that  Plummer  and  his  accom- 
plices, were  assembled  in  order  to  transy^ort  wool  of  the  growth  of  Eiigland 
to  France,  contrary  to  the  statute  ;  that  an  officer  of  the  crown  duly  author- 
ized for  that  purpose,  met  and  opposed  them,  and  that  during  the  scuffle 
\vhich  ensued,  a  gun  was  discharged  by  one  of  the  offenders,  and  John  Har- 
ding, one  of  the  same  gang  was  killed.  The  question  was  wliether  Phmnner 
and  the  rest  of  his  part}^  were  guilty  of  this  murder.     (Kel.  p.  111.) 

It  was  agreed  by  the  Court :  First,  That  had  the  King's  officer  or  any  of 
his  assistants  been  killed  by  the  shot,  it  would  have  been  murder  in  all  the 
gang.  Second,  That  had  it  appeared  tliat  the  sliot  was  levelled  at  the  officer 
or  any  of  his  assistants,  this  likewise  would  have  amounted  to  murder  in  the 
whole  gang,  though  an  accomplice  of  their  own  happened  to  be  killed — for 
the  uHiHce  eyreditur  jx^rsovam  j  but  this  fact  not  having  been  certainly 
found,  the  prisoner  was  discharged. 

It  is  to  be  noticed,  there  was  some  evidence  in  this  case,  tending  to  show, 
tliat  John  Harding  was  purposely  shot  ])y  one  of  the  gang,  because  he  was 
suspected  of  treachery. 

Phmnner  Avas  evidently  acquitted,  upon  the  ground  that  it  appeared  affir- 
matively that  Harding  was  killed  in  the  prosecution  of  some  design,  vhich 
vias  indepemhnt  of  and  collateral  to  t\\^t  specific  unlawful  design,  of  shi ja- 
ping wool  to  France,  for  which  Plum.mer  and  his  associates  had  assembled — 
and  Sir  Michael  Foster  remarks  of  this  case — "  I  take  it,  that  the  point  upon 
whicli  the  case  turned  was  this — it  did  not  appear  fi'om  any  of  the  facts 
found,  that  the  gun  was  discharged  in  jn'osecntion  of  the  2^'^frposefor  v^hich 
the partii  was  assemhled.  But  had  it  been  positively  found,  that  the  shot 
was  levelled  at  the  officer  or  any  of  his  assistants,  the  Court,  upon  this  find- 
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ing,  might,  without  incroaching  on  the  province  of  the  jury,  have  prGsnnied 
it  was  discharged  in  prosecution  of  their  original  jnirpose."     (Foster  p.  352). 

And  now  having  ascertained  the  character  of  those  cases  in  which,  when 
a  prisoner  is  charged  as  an  aider  and  ahettor,  it  is  necessary  for  the  prosecu- 
tion to  make  independent  proof  of  a  oarnhmation,  between  the  person  so 
charged  and  the  immediate  agent  of  the  criminal  fact — it  remains  to  inquire, 
whether  the  case  made  out  by  the  prosecution  in  this  trial  against  Powers 
and  Watkins  belongs  to  this  class  of  cases.  Jfo.st  dearly  it  does  not.  We 
have  made  proof— so  conclusive— that  I  do  not  understand  the  prisoners'  Coun- 
sel even  to  question  it — that  within  one  or  two  minutes  of  the  instant  when 
the  pistol  was  fired  which  killed  13eebee,  Powers  and  Watkins  had  made  an 
assault  upon  him ;  Powers  had  with  violent  language  endeavored  to  take 
the  deceased  from  the  officers  in  whose  charge  he  tlien  was,  and  both  Powers 
and  Watkins  had  endeavored  to  stab  the  deceased  with  their  knives  ;  tliat 
AVatkins,  even  after  Beebee  was  slain,  was  still  pressing  on  with  his  knife, 
expressing  the  desire  and  intention  of  cutting  ofi"  his  head  ;  that  Powers  was 
the  first  man  in  the  crowd,  who  by  his  action  in  the  premises  incited  the  mob 
to  press  upon  Beebee — and  there  is  strong  evidence — that  from  this  initation 
of  his  assault,  until  Beebee  was  slain,  Powers,  witli  his  knife — armed  M'ith  a 
pistol  also,  as  one  of  the  witnesses  for  the  ^prosecution  testified — formed  part 
of  the  mad  mob  which  continued  to  rush  and  press  upon  Beebee  till  he  was 
slain.  All  these  continued  assaults,  including  the  final  one  with  the  pistol 
which  killed  Beebee,  transpired  at  the  same  moment  of  time — or  at  least  in 
such  quick  succession,  that  it  is  almost  im])ossible  in  narration  to  separate 
the  one  from  the  other — even  Ed.  P.  Powers,  a  leading  witness  for  the  de- 
fence was  compelled  to  admit,  that  Beebee  was  slain,  within  one  minute  from 
the  time  when  he  turned  the  entrance  arch  to  go  out  of  the  market  house. 
Beebee  had  not  moved  over  twelve  feet  of  ground — between  the  time  when 
Powers,  the  prisoner  at  the  bar,  first  attempted  to  seize  him,  and  the  time 
when  he  was  shot  with  the  pistol  held — as  we  think  we  have  proved — in  the 
riiijht  hand  of  Tolar.  Such  l)eing  the  facts,  it  does,  to  me,  seem  too  plain  for 
argument  to  the  contrary — that  the  assaults  made  b,y  Powers  and  Watkins 
with  their  knives,  and  their  efiorts  to  seize  Beel)ee,  "  were  acts  done,  in  di- 
rect furtherance  of  the  commission  of  the  crime  "  of  murder  perpetrated  b_v 
Tolar  with  the  pistol  upon  J^eebee,  which  acts  manifest  the  assent  "of  these  " 
two  prisoners — Watkins  and  Powers — "  to  the  principal  criminal  fact."  In 
other  words,  we  have  made  proof,  of  an  actual  aiding  and  ahetting.,  in  this 
felony,  against  Powers  and  Watkins — and  without  any  further  proof  of  com- 
bi nation  between  Tolar  Watkins  and  Powers  in  an  unlawful  design,  the 
laio  ptresumes  the  assent  of  these  aiders  and  abetters  to  the  principal 
criminal  fact  done  by  Tolar,  unless  these  two  defendants  can  plain]}' 
show,  that  this  apparent  actual  aiding  and  abetting — was  only  ap- 
parent— and  not  real — or  to  vary  the  mode  of  expressing  the  same  idea — 
unless  these  two  defendants,  can  iftainlij  rebut  the  presumption  of  their  as- 
sent to  the  principal  criminal  fact,  which  the  law  raises  from  the  7>rc^  of 
their  apparent  actual  aiding  and  abetting  therein. 

Such  is  the  law  as  I  understand  it ;  and,  so  fai*  as  my  power  and  author- 
ity— as  the  legal  adviser  of  this  conunission  extends — such  /  now  charge 
the  laio  to  be  on  these  points. 

But,  may  it  please  the  Court,  upon  these  points  of  law  i  am  at  issue  with 
the  Counsel  fV)r  the  defence,  and  have  promised  to  meet  tiiem  on  their  own 
ground — to  take  the  law  as  they  lay  it  dawn,  and  yet  to  show  all  their  cli- 
ents guilty — and  I  shall  do  it.  '  The  Counsel  for  the  defence   say — it  is  true 
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that  we  have  evidence  here  to  convict  Powers  and  Wutkins  of  an  assault  up- 
on Beehee — it  may  be — evidence  to  convict  them  ut'an  assault  upon  ]jeehee, 
with  the  intent  to  kill  him:  but  that  it" no  person  had  done  more  than  they 
did,  Bcebee  would  yet  be  liviug  :  and  we  can  only  convict  them  of,  and  for 
what  theij  iliemncJrcs  did  upon  that  occasion  ;  that  they  cannot  be  found 
guilty  of  murder  because  Tolar,  or  some  one  else,  saw  lit,  at  the  time  when 
they  by  chance  were  assaultint;-  Beebee,  to  step  forward  and  shoot  him — 
unless  we,  the  prosecution,  establish  as  (in  huJi'pc.ndant  fad  in  this  case, 
that  when  Tolar,  or  some  one  else,  lired  the  pistol,  he  was  in  combination, 
confederacy,  agreement,  conspiracy,  or  understanding  of  some  sort  v.-ith 
Watlvins  and  Powers,  to  kill  Beebee,  or  to  do  him  some  serious  bodily  h;irm, 
and  Tolar — or  whoever  else  it  was — fired  thei)istol  in  the  prosecution  of  the 
common  design.  I  so  understanc;!  the  legal  position  of  the  Counsel  for  the 
defence — and  I  endeavor  to  state  it  fairly — and  with  the  best  of  my  poor 
ability — and  my  aim  now  is,  although  I  consider  it  unnecessary  for  the  suc- 
cess of  the  prosecution,  to  shew,  that  there  is  in  this  case  evidence — cogent 
evidence — convincing  evidence — conclusive  proof,  of  a  co/nlination  between 
Powers,  and  AVatkins,  and  Tolar — or  between  Powers,  "VVatkins,  and  w/io- 
ever  it  was,  who  fired  the  pistol  which  slew  Beebee,  to  Tiill  Bcchee,  or  do  him 
some  great  hod'dy  harm.  I  shall  endeavor  to  shew  that  there  is  evidence  liere, 
which — if  there  were  no /^^<7r^Z  objection  to  the  prosecution  of  a  conspiracy 
which  has  culminated  in  a  felony — would  justify  a  conviction  of  Watkins 
and  Powers — and  I  nuvy  add  Tolar — upon  an  indictment  for  a  consjiiracy  to 
murder  Beebee,  or  to  do  him  some  grievous  bodily  harm. 

I  was  somewhat  surprised  to  hear  my  brother  Fuller  say,  while  he  was 
addressing  the  Court,  that  the  only  evidence  of  a  cond)ination  to  injure  Bee- 
bee on  the  part  of  any  one,  which  existed  in  this  case,  was  the  testimony  of 
James  MciScill — wherein  he  deposed,  that  he  (witness)  heard  Tolar  say  to  the 
prisoner.  Powers,  on  or  near  the  pavement,  in  front  of  the  east  end  of  the 
market  house,  as  Powers  was  returning  from  the  carriage,  in  which  Mrs.  and 
Miss  Massey  left  the  scene  of  the  homicide — "  When  he  comes  doAvn  you 
grab  him  and  break  the  ice — and  we'll  put  him  through," — or  as  the  witness 
first  expressed  himself — "  When  he  comes  down  you  grab  him  and  break  the 
ice — and  that  will  be  all  you  will  have  to  do."  That  is  very  direct  aiul  pos- 
itive evidence  of  a  com])ination,  between  Powers  and  Tolar,  it  is  true — but 
to  me  there  seemed  a  good  deal  more  evidence  of  the  same  character  scatter- 
ed throughout  the  testimony.  But  the  strongest,  weightiest,  and  most  con- 
vincing evidence  of  a  combination  between  Powers  and  Watkins,  and  the 
man  wlio  fired  the  pistol — is  of  a  different  character — and  to  me  it  seems 
conclusive  unless  it  be  repelled.  The  strongest  evidence  in  this  case,  of  a 
conspiracy — upon  the  part  of  Powers  and  Watkins  and  the  man  who  fired  the 
pistol — to  kill  Beebee  or  to  do  him  some  serious  bodily  harm,  is  found  in  the 
proof  of  the  fact  that  they  did  combine  in  the  act  of  assaulting  him.  It  is 
proof  of  a  stronger  character  than  can  usually  be  given  upon  a  charge  of  con- 
spiracy, and  it  is  necessary  for  me  to  explain  why  this  is  so  ;  and  also  to  elu- 
cidate more  fully  my  meaning,  which  sounds  like  a  truism. 

A  conspiracy,  as  an  independent  offence  known  to  the  laAV,  is — a  confedera- 
tion of  two  or  more  persons  to  accomplish  an  illegal  object — or  to  acconi[)lish 
an  indiilerent  object  by  illegal  means. 

(2  Whart,.  Am'.  Crim.  L.  Sec.  2291.) 

The  gist  of  the  offence  is  the  agreement  or  confedei-acy — and  this  is  in- 
dictable, though  the  illegal  object  be  in  no  degree  prosecuted,  or  though  the 
illegal  means,  be  in  no  respect  used.     It  is   evident   then,  that  in  making 
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proot  of  a  conspiracy,  wliicli  has  not  been  at  least  partially  prosecuted  or  car- 
ried into  action,  we  can  never  have  the  evidence  of  the  actual  combination 
of  the  defendants  in  the  execution  of  the  illegal  object  to  help  us.  But  when 
the  illegal  object  was  to  commit  another  misdemeanor,  and  is  prosecuted  to 
completion,  the  misdemeanor  thus  committed,  is  the  offence  generally  prose- 
cuted, and  which  finds  its  way  into  our  Courts  for  trial,  as  being  most  deserv- 
ing of  punishment — and  if  the  illegal  object  was  to  commit  a  felony,  and  is 
executed,  the  conspiracy  as  such  cannot  be  indicted,  because  the  conspira- 
cy v>diich  is  a  misdemeanor,  is  merged  in  the  felony;  so  that  ordinaril}-,  wheth- 
er the  object  of  the  comlnnation  be  to  committ  a  felon}'-,  or  to  commit  a  mis- 
demeanor, if  it  be  actually  prosecuted  to  completion — the  offence  which 
comes  before  the  Courts  for  trial,  is  tlie  felony  or  misdemeanor  which  there 
was  a  conspiracy  to  commit,  and  not  the  conspiracy  itself.  So  that  it  is  very 
rarely  the  case,  that  on  trial  of  a  ccmsjnracy,  we  can  produce  such  strong 
and  convincing  proof  of  its  commission,  as  arises  from  establishing  the  fact, 
tJiat  the  defendants  did  actually  combine  in  the  execution  of  the  illegal  ob- 
ject. But  tlius  cogent  proof  we  have,  in  our  case — that  Watkins  and  Pow- 
ers,'and  Tolar — or  whoever  it  was  that  fired  the  pistol — did,  in  fact,  combine, 
in  a  simultaneous  assault  on  Areliy  Beebee,  during  which,  he  lost  his  life — 
to  establish  a  conspiracy,  to  kill  Beebee  or  to  do  him  serious  bodily  hurt, 
between  Watkins  and  Powers,  and  the  man  who  with  his  own  hand  slew  the 
deceased. 

Does  the  Court  realize  the  force  and  weight  of  such  evidence  ?  Let  me 
illustrate  this  point.  The  door  of  this  hall  stands  open  ;  suppose  a  man  were 
to  enter  through  it,  holding  in  his  hand  a  bond  prepared  for  signature,  and 
were  to  place  it  upon  the  table  before  the  Court ;  and  thereupon  immediate- 
ly, and  without  any  apparent  signal  given  by  the  man  who  had  entered  the 
hall,  six  persons  here  seated  were  to  rise  from  their  seats,  approach  the  table 
and  sign  the  b(jnd  thereon  deposited,  as  sureties  for  the  new-comer.  The 
Court  would  have  no  evidence  that  these  six  men  had  agreed  to  sign  the 
bond  as  sureties,  except  the  fact  that  they  had  simultaneously  congregated 
and  executed  it ;  yet  how  cogent — hoAv  conclusive — how  overwhelming  would 
1)9  the  proof,  made  by  this  fact,  of  a  ])revious  agreement  between  the  new- 
comer and  the  six  persons  alluded  to,  and  between  the  six  persons  among 
themselves,  to  sign  the  bond  as  sureties  for  the  first.  So  the  fact  that  Powers 
and  Watkins  were  present  at  the  scene  of  tlie  homicide,  and  did  actually 
assist  Tolar  to  slay  Beebee — supposing,  for  the  sake  of  the  analogy,  that  Tolar 
did  shoot  the  fatal  pistol,  as  I  think  we  have  already  conclusively  established 
he  did  do — is  cogent,  conclusive,  overwhelming  proof  that  tlie  three  had  be- 
forehand agreed  to  kill  Beebee  or  to  do  him  some  grievous  bodily  harm. 
We  need  no  stronger— it  would  be  difficult  to  offer  stronger — evidence  of  a 
jprevious  com^rination  between  the  three  to  do  an  imlawful  act. 

But,  say  the  Counsel  for  the  prisoners,  it  is  true  the  apparent,  actual,  sim- 
ultaneous combination  of  the  three  in  the  criminal  ftict  woidd  he  very  strong 
evidence  oi  2. precious  agreement  between  "Watkins  and  Powers  and  Tolar  to 
connnit  it,  or  some  other  act  like  it,  except  that  our  case  is  an  exceptional 
one,  and  we  can  accomit  for  the  fact  of  their  simultaneous  condunation  in 
action  by  another  and  more  probable  hypothesis  than  that  of  a  previous 
agreement  between  the  three  to  kill  Beel)ce  or  to  do  him  some  serious  bodily 
hurt.  That  Beebee  had  committed  an  offence — or  at  least  was  charged  with 
having  committed  an  offence — against  the  person  of  Miss  Elvira  Massey — 
an  attempt  to  ravash  her — of  so  heinous  a  character  that  it  was  well  and 
naturally  calculated  to  excite  in  every  manly  heart  an  irresistible  impulse 


SPECIAL   JUDGE   ADVOCATE.  369 

to  fedres3  lier  wrongs  ;  tliut  inulcr  the  force  of  this  impulse  common  to  all  of 
them — their  souls  being  red  witli  uncoiiunrtn  wrath — Watkins  and  Powers— 
and  Tolar  also,  if  lie  was  a  party  to  the  killing — rushed  upon  Beebee  to  die- 
stroy  him;  and  so  we  have,  u])on  the  taee  of  this  case,  a  reasfM  for  the  sim- 
ultaneous action  of  the  three  in  tlie  same  direction,  and  it  is  not  necessary 
for  the  Court  to  search  for  other  reason,  such  as  aj^revious  ayreemeni  among 
th(jm,  to  account  for  it.  I  am  not  using  the  words — I  am  endeavoring  to 
convey  the  meaning  and  argument  of  the  prisoner's  Counsel. 

I  will  myself  snpj^l}'  an  analof;-y— and  I  purposely  select  a  homely  one — 
to  illustrate  the  position  of  the  Counsel  for  the  defence,  according  to  my  un- 
derstanding of  it.     Tliey  say  that  their  case  is  similar  to  the  follov;ing  one: 

Suppose  we  were  all  sitting  around  a  fire,  in  a  room  where  there  was  a 
handsome  India  matting  on  the  floor,  and  a  large  spark  were  suddenly  to  fly 
out  of  the  fire  and  fall  on  the  matting  in  the  midst  of  the  circle.  Say  the 
Counsel  for  the  defence  by  their  reasoning,  in  such  event,  every  man  pres- 
ent— all  simultaneously — would  spring  forward  to  put  their  feet  upon  the 
spark  and  extinguish  it :  and  yet  this  simultaneous  action  would  be  no  evi- 
dojice  of  a  previous  agreement  to  do  so — because  the  combination  in  action 
is  accounted  for  by  the  natural  impulse,  which  was  common  to  all.  And  so,, 
continue  the  Counsel — in  our  case,  AVatkins  and  Powers,  and  Tolar,  if  he 
took  part,  acted  simultaneously  in  assailing  Beebee  from  the  sheer  force  of  a 
natural  mipaUe  of  our  common  humanity — and  not  from  a  previous  agree- 
ment or  understanding  among  them.  The  cases,  however,  are  not  really 
analogous,  as  I  shall  presently  show — and  tlie  lavj)  does  not  permit  this  Court 
to  regard  the  character  of  the  offence  committed  by  Beebee,  or  al- 
leged to  have  been  committed  by  \\\m—fo7'  any  pi^rpose — of  this  trial.  It 
would  have  been  more  proper  to  have  tried  this  case,  without  permitting 
the  nature  of  the  offence  alleged  against  Beebee  to  have  come  into  evidence 
at  all.  Suppose  in  the  trial  of  this  cause,  or  one  similar  to  it,  before  the 
Chief  Justice  of  the  United  States,  or  any  other  Judge  of  established  repu- 
tation, it  had  been  gravely  proposed  by  the  Counsel  for  the  defence  to  in- 
troduce evidence  for  the  prisoners,  which  tended  to  show  that  the  deceased 
man  had  a  day  or  two  before  he  was  killed,  committed  a  rape,  or  had  at- 
tempted to  commit'one,  or  at  least  was  accused  of  such  an  attempt.  I  could, 
and  would  straightway  have  objected  to  the  introduction  of  such  evidence, 
on  the  ground  that  it  was  impertinent,  and  irrelevant  to  the  issue,  and  that 
it  had  no  application  to  this  case.  The  Judge  would  have  said  to  the  pris- 
oner's Counsel,  "  unless  3'ou  can  show  its  relevancy  and  proper  application, 
it  must  he  excluded."  I  wish  to  know,  if  it  can  be  possible  that  the  Coun- 
sel for  the  defence  suppose  that  they — with  all  their  ability — even  that  broth- 
er Fuller,  with  all  the  suaviter  in  modo  and  fortiter  in  re^  for  which  he  is 
remarkable,  could  have  brought  any  argument  to  bear  on  the  Judge,  to  in- 
duce him  to  allow  of  the  admission  of  this  testimonv  in  such  a  case  as  this 
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Brother  Fuller  would  have  said ;  The  prosecution,  may  it  please  the  Court, 
rely  u])on  the  fact  that  there  vms  a  comhination  to  kill  Archy  Beebee,  be- 
tween the  person  who  shot  him  and  the  prisoners  Powers  and  Watkins,  as 
the  ground  of  convicting  the  two  prisoners  last  named  of  murder.  The  pros- 
ecution will  insist  tliat  'this  combination  is  strongly  evidenced,  hy  proof 
of  thefactj  that  Powers  and  AVatkins  made  an  assault  upon  Beebee  with 
their  knives,  simultaneously  with  the  assault  which  was  made  on  him  by 
Tolar  M-ith  his  pistol,  when  the  latter  slew  the  deceased.  I  propose  to  show 
that,  on  the  day  before  the  homicide  v:as  committed^  Beebee  committed  a  rape- 
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upon  a  respectable  young  white  woman,  wlio  was  a  defenceless  orphan — or 
attempted  to  commit  snch  a  rajDC — or  at  least  was  accused  of  having  at- 
tempted to  commit  the  rape  on  the  day  previous;  and  the  object  of  this  evi- 
dence is  to  repel  the  conclusion  of  a  combination  between  the  three,  drawn 
from  the  fact  of  their  simultaneous  concurrence  in  the  assault,  since  the  enor- 
mity of  Beebee's  crime  excited  in  all  honorable  men,  within  whose  view  he 
came,  an  irresistible — or  at  least  a  natural — impulse  to  kill  him,  or  do  him 
some  serious  bodily  harm.  The  Judge  would  have  replied  :  "  The  law  says, 
if  a  man  detect  another  in  the  very  act  of  attempting  to  ravish  a  woman,  and 
slay  him  to  prevent  the  crime,  the  slayer  shall  be  justified  and  commended, 
provided  the  attempt  was  apparent,  and  the  danger  imminent,  and  the 
amount  of  force  used  necessary  to  prevent  the  crime ;  because  the  human 
impulse  which  impelled  tlie  slayer  to  kill  was  natural  and  laudable,  and  he 
but  saved  the  hangman  a  labor.  If  a  man  detect  another  in  the  very  act  oj 
adultery  with  the  wife  of  his  bosom,  and  at  once  slay  him  in  the  heat  oi 
blood,  yet  shall  he  not  be  justified  nor  excused,  but  he  is  guilty  of  man- 
slaughter— of  the  felonious  slaying  of  the  deceased  ;  and  if  he  allow  the  sun 
to  go  down  upon  liis  wrath,  and  on  the  next  day  slay  the  adulterer,  he  is  in 
law  a  murderer:  for  the  law  so  far  regards  the  infirmities  of  human  nature 
as  te  palliate — not  justify  nor  excuse — that  impulse  of  passion  which  urges  the 
husband  to  slay  an  adulterer  detected  in  the  act,  at  the  moment  of  detection  ; 
but  the  law  neither  justifies,  nor  excuses,  nor  palliates,  that  impulse  of  pas- 
sion which  drives  even  the  husband  to  slay  even-  the  adulterer,  when  the 
blood  has  had  time  to  cool.  The  law,  in  no  respect,  and  for  no  purpose,  re- 
gards such  an  impulse  of  passion  as  this  last  as  natural — as  even  an  infirm- 
ity of  our  common  nature.  And  shall  the  law — Avhich  does  not  regard  even 
the  anger  of  the  outraged  husband  against  the  destroyer  of  his  peace,  on  the 
day  after  his  dishonor,  as  of  any  avail  to  mitigate  his  offence,  nor  allow 
proof  of  the  fact  of  his  dishonor  on  the  previous  day  to  be  received  in  evi- 
dence, for  any  purpose,  on  his  trial  for  the  adulterer's  murder — permit  the 
evidence  which  you  propose  to  introduce  to  be  heard  ?  It  cannot  be !  If 
the  fact  that  Beebee  had,  on  the  previous  day,  ravished,  or  attempted  to  rav- 
ish, a  respectable  white  girl,  who  was  an  unprotected  orphan — or  the  fact 
that  he  was  accused  of  such  an  attempt  on  the  da/  previous — did  excite  in 
Powers  and  Watkins  and  Tolar  an  impulse  to  slay,  or  do  great  bodily  harm 
to  Beebee,  tue  law  says  such  impulse  was  neither  pardonable  nor  natural, 
but  was  diabolical — M'as  a  seduction  and  instigation  of  the  devil — indicated 
a  heart  regardless  of  social  duty  and  fatally  bent  upon  mischief — and  the 
LAW  FORBIDS  BOTH  COURTS  AND  JURIES  to  coiicludc,  that  any  such  impulse  is 
excited  by  any  such  cause,  unless  it  be  clearly  jproved',  in  which  event  it  can- 
not help,  but  is  fatal  to  the  prisoner.  Gui  Jwio— then,  should  this  evidence 
of  Beebee's  crime,  or  the  accusation  against  him,  be  heard  ?  You  propose  to 
introduce  it  to  account  for  a  siraultaneoiis  concurrence  of  several  men  in  a 
criminal  fact,  because,  you  say,  this  concurrence  proceeded  not  from  previous 
agreement^  but  in  fact  from  a  common  impulse  which  his  crime  excited  in 
the  prisoners  and  in  all  other  honorable  men ;  l)ut  the  law  says,  both  as  a 
matter  of  fact  and  a  matter  of  law,  his  crime  excited  no  such  impulse,  and 
therefore  his  crime  cannot  account  for  their  concurrent  action.  The  evi- 
dence offered  is  impertinent  and  irrelevant  in  every  point  of  view,  and  must 
be  excluded."     And  such  is  undoubtedly  the  law. 

It  is  only  by  accident — or  rather — by  some  indulgence  extended  to  the 
prisoners  by  the  prosecution — that  the  fact  of  the  crime  of  which  Beebee 
was  accused  at  the  time  of  his  death,  has  crept  into  the  evidence  in  this 
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cause,  and  lias  becoine  judicially  known  to  the  Court.  If  then,  it  was  not 
proper  evidence,  to  ])e  iieard  l)y  this  Court  for  any  2nir2>ose — how  can  the 
prisioners  hope  by  means  of  it — to  repel  the  strong  presumptive  proof  of  a 
combination  among  them  in  an  unlawful  design  arising  for  the  fact  of  their 
simultaneous  concurrence  in  a  criminal  tact? 

But,  may  it  please  the  Court — if  the  evidence  of  the  crime  alleged  against 
Beebee  could  be  used,  for  the  i»urpose  proposed  ])y  the  prisoners  Counsel, 
there  is  yet  no  analogy,  l)etwecn  thecasel  have  used  for  illustration,  and  the 
position  taken  by  tlie'Couns^cl  ibr  the  defence.  The  true  analogy  is,  between 
the  case  of  the  sureties  who  signed  tlie  bond — already  suggested — and  the 
case  before  us.  I  ha^■e  suggchted  the  illu^trati(jn  of  the  circle  of  gentlemen, 
the  India  matting  and  the  spark  of  lire — because  I  wished  to  do  full  justice 
to  the  prisoners — and  to  l)ring  the  point  raised  l)y  their  Counsel,  clearly  and 
prominently — before  the  Court.  Let  us  however,  extend  this  illustration  a 
little — suppose  the  i)arty  of  gentlemen  did  not,  M-hen  the  spark  first  fell  on 
the  matting,  ininiediutcl i/  stamp  it  out,  but  walked  about  the  room,  in  con- 
versation with  one  another,  and  presently,  simultaneously  came  back  and 
put  it  out,  we  would  then  have  a  case  more  analogous  to  ours — would  not 
the  conclusion  be  irresistilde,  in  such  case,  that  they  had,  while  so  moving 
about  in  conversation,  coiisuUed  on  the  matter,  and  agreed  to init  it  out  I 

So,  too,  if,  on  the  very  day  in  whicli  this  crime  t>f  attempted  rape  Avas 
committed — which  was  alleged  against  Beebee — Tolar,  Powers  and"\Vatkins 
bad  sought  him  out — rushed  upon  him — andth(5n  and  there  slain  him — there 
M'ould  have  been  some  sort  of  show  of  an  analogy  between  their  acti(m,  and 
that  of  the  supposed  circle  of  gentlemen.  But  when  that  day  had  passed 
by,  and  when  Beebee  had,  but  an  hour  before  the  assault,  gone  up  into  the 
market  house,  passing  in  the  presence  of  these  very  men,  wJio  finally  killed 
liim,  without  being  assaulted — and  when  these  prisoners  did  not,  driven  by 
this  natural  impulse — spoken  of  by  their  Counsel — immediately  leap  upon 
liim,  and  then  and  there  take  away  his  life — but  within  an  hour  afterwards, 
having  in  the  mean  time  been  mcjving  about  in  conversation  vvith  one  anoth- 
er— did  simultaneously  attack  him,  two,  with  knives  and  one  with  a  pistol 
and  slay  him — tlnin^  their  action  is  exactly  analogous  to  that  of  the  gentle- 
men, who,  when  the  spark  first  flew  out  upon  the  matting,  walked  about  tlie 
room  in  conversation  together,  and  eventually,  came  back  simultaneously 
and  put  it  out — the  analogy  of  the  illustration  holds  good  here.  Such  con- 
duct indicates  that  the  simultaneous  concurrence  in  tiie  assault  by  the  three, 
was  the  re^dt  of  an  agreement  to  kill  or  do  bodily  harm  to  Beebee — that  it 
was  the  result  of  an  understanding — a  combination  to  which  Tolar,  Wat- 
kins  and  Powers — and  probably  others — were  parties. 

It  is  admitted  by  the  Counsel  for  the  prisoners,  that,  if  Tolar  fired  the  pis- 
tol, he  is  guilty  of  murder  ;  and  if  there  was  a  combination  between  Tolar 
and  Powers  and  AVatkins  to  do  grievous  bodily  harm  to  Beebee,  in  pur- 
suance of  which  design  the  pistol  was  fired,  then  Powers  and  Watkins  are 
also  guilty  of  murder — and  that  the  matter  is  sufficiently  laid  in  the  charge 
and  specification.  The  presumptive  proof  of  a  combination  among  the 
three — arising  from  the  established  fact,  that  all  three  participated  in  a  sini- 
nltaneous,  concurrent  assault  upon  the  deceased,  at  the  moment  when  the 
pistol  was  fired  which  killed  him,  cannot — as  I  think  I  have  shown — be  mc- 
ceii fully  met.  by  the  counter  alUgation — and  we  have  nothing  but  the 
allegation — that  their  having  ajyparently  xuxited  in  the  criminal  fact  is  ac- 
counted for,  by  a  natural  impulse  of  the  human  heart,  which  caused  them 
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all  to  leap  simultaneously  to  its  execution,  "svitliout  any  previous  agreement 
or  understanding  M'itli  one  anotlier. 

As  it  seems  to  me,  the  Counsel  for  the  defence  have  had  a  hard  case. 
They  are  able ;  they  have  heen  indefatigable  in  the  cause  of  their  clients  ;  but 
they  were  surrounded  with  difficulties  at  every  point.  There  is  hardly  a 
path  into  which  they  turned  on  their  road  which  did  not  lead  them  to  des- 
truction. My  sympathies  were  often  aroused,  and  the  difficulties  of  the  de- 
fence must  have  reached  their  climax,  when  Counsel  were  driven  to  assum- 
ing the  position,  that  every  man  who  attempted  a  rape  deserved  to  be  mur- 
dered by  a  mob — and  that  all  men  of  generous  instincts,  warm  hearts,  and 
manly  impulses,  would  naturally  feel,  an  almost  irresistil)le  inclination,  to 
murder  the  Vv'retch,  so  soon  as  he  came  in  their  sight.  This  irresistible  in- 
clination is  one  which  the  laxo  does  not  recognize,  as  I  have  already  pointed 
out — it  is  an  inclination  Avhich  the  laio  regards,  as  neither  a  justification, 
nor  an  excuse,  nor  a  palliation  of  homicide.  But  the  prisoners  have  put  this 
proposition  in  tlie  mouths  of  their  Counsel,  and  it  proves  too  much  for  their 
good.  If  the  community  in  which  Beebee  was  killed  feel  in  that  way— and 
many  of  its  component  parts,  no  doubt  do  ;  if  the  prisoners  at  the  bar  feel  in 
that  way  ;  if  they  felt  that  this  negro  man  after  attem])ting  what  he  did  at- 
tempt— if  the  allegation  against  him  be  true — did  not  deserve  any  longer  to 
live  and  merited  death  at  the  hands  of  every  citizen  ;  if  that  feeling  prod-u- 
ced  so  strong  a  passion  in  them,  tliat  Counsel  representing  them  come  here^ 
and  plead  it,  if  not  as  an  excuse  for  the  act  charged  against  them  in  the  in- 
dictment, at  least  as  strong  and  forceful  evidence  that  the  prisoners  acted 
from  impulse  and  passion — and  not  after  deliberations,  with  designs — is  it 
not  a  legitimate  argument  for  me  to  urge,  that  they  thus  furnish  us  with  an  a 
jpr'iori  probability,  that  they  did  agree  beforehand  to  kill  Beebee ;  as  the 
means  of  mora  certainly  and  efiectually  doing  that,  which  they  all  thought 
ought  to  be  done,  and  felt  a  strong  impulse — all  of  them — to  do  {  According 
to  the  views  of  the  Counsel  for  the  defence,  it  is  necessary  for  the  prosecu- 
tion to  prove  that  there  was  a  combination  between  Tolar  and  Watkins  and 
Powers  to  kill  the  deceased  or  to  do  him  serious  bodily  harm  ;  we  offer  evi- 
dence that  they  all  united  simultaneously  in  an  assault  upon  him,  which 
was  terminated  by  his  death — as  proof  of  a  ])revious  agreement  or  under- 
standing among  the  three,  that  they  would  kill  Beebee  or  do  hijn  some 
grievous  bodily  harm  ;  and  the  Counsel  for  the  defence  say,  it  is  highly  pro- 
bable that  tliere  was  such  an  agreement  or  understanding— for  every  man  of 
them  thought  Beebee  deserved'to  die — ought  to  be  murdered  the  moment  he 
came  within  view  of  any  man  with  the  impiilses  of  a  man — felt  a  strong  in- 
clination and  almost  irresistable  impulse  to  murder  him — and  to  be  cei'tain 
that  it  was  done  and  well  done — what  more  probable  than  that  they  com- 
bined to  do  it  ?  If  the  assumption  of  the  Counsel  proves  any  thing,  it 
proves  too  much.  But  the  Court  ought  not  properly  to  know  for  what  of- 
fence Beebee  was  arrested,  and  therefore  arguments  derived  from  his  crime 
can  have  no  legitimate  application  either  tor  prosecution  or  for  defence. 

But,  may  it  please  the  Court,  there  is  some  direct,  and  a  great  deal  more 
circumstaiitial  evidence  of  a  combination  to  kill  Beebee,  or  to  do  him  seri- 
ous bodily  harm.  I  wish  the  Court,  however,  before  proceeding  farther,  to 
disabuse  their  minds  of  tlie  idea — if  such  idea  tliey  entertain — that  a  conspi- 
racy m.ust  nece-.^arily  be  as  august  in  its  dimensions  and  as  long  in  its  prep- 
aration as  was  the  conspiracy  of  Cataline  to  assassinate  the  new  consuls  of 
Kome.  Most  persons,  unaccustomed  to  legal  language,  think  that  the  idea 
of  a  combination  necessarily  implies  a.  great  dead  of  forethought  and  pre-ar- 
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ranjcenient.  It  is  true  the  alletjation  of  coinbinatioii  docs  im\>\x  swne  detjrce 
of  premeditation  ;  but,  though  parties  may  have  assembled  for  an  en- 
tirely innocent  purpose,  yet  if,  upon  a  dispute  or  otlier  cause  for  it  arising, 
there  is  even  a  mute  understanding  of  mutual  assistaufc  in  a  common  de- 
sign among  several,  there  is  in  law  a  combination  ;  so  that  it  is  not  at  all  ne- 
cessary to  the  establishing  a  condiination  between  Tolar,  Pov/ers  and  "Wat- 
kins — or  to  proving  a  confederacy  or  c<jnspiracy  between  them,  within  the 
meaning  of  the  law — to  oti'er  evidence  that  they  rujreed  together  the  night 
before,  or  the  morning  before,  or  even  a  minute  before  they  got  to  the  mar- 
ket house,  at  the  time  when  Beebee  was  killed,  to  make  an  assault  on  him. 
•They  may  have  combined  after  they  got  together  at  the  scene  of  the  homi- 
cide, and  this  would  make  a  complete  conspiracy.  If  there  was  an  under- 
standing or  agreement  between  the  prisoners  at  the  bar,  one  minute  after 
Bond  got  down  stairs  and  aimounced  the  resunt  of  the  trial — if  there  was 
even  then  an  understanding  or  agreement  as  to  what  each  man  was  to  do, 
there  was  a  complete  consi>iracy.  If  when  Powers  attempted  to  seize  Bee- 
bee,  he  did  so  under  a  silent  understanding,  i'/crt^  moin'rut  conveyed  to  him^ 
that  he  would  receive  aid,  comfort,  or  even  encouragement  from  Tolar  and 
Watkins,  there  was  just  as  complete  a  combination  as  if  it  had  been  entered 
into  six  weeks  before  hand  in  the  most  explicit  terms. 

Embracing  these  views,  we  set  out  with  the  fact,  that  Powers,  Watkins 
and  Tolar  did  combine  m  action.  Powers  and  AVatkins  were  cutting  at 
Beebee  with  their  knives  within  a  minute  after  he  made  his  appearance ; 
Powers  exclaiming '' He's  my  prisoner  1"  "Damn  him,  give  him  to  me!" 
a,nd  .using  many  other  like  expressions.  We  Icnoin  that  the  killing  was  venj 
soon  after  the  first  assault — all  the  witnesses  concur  in  this,  and  we  know  it  not 
only  from  the  positive,  direct  statements  of  the  witnesses — but  also  from  cer- 
tain circumstantial  facts  that  are  embodied  in  the  case.  For  instance — one 
of  the  witnesses  for  the  defence,  Isliam  Blake,  says,  he  turned  to  go  out  of  the 
market  house,  putting  himself  instantly  in  motion,  as  soon  as  he  saw  Beebee 
coming  down  the  stairs  of  the  market  house,  having  some  fear  that  there  was 
to  be  a  difficulty  which  he  was  miwilling  to  witness — and  before  he  could 
get  out  of  the  market  house,  the  man  v.-as  shot.  Robert  Mitchell,  a  witness 
for  the  prosecution,  left  the  market  house  before  the  negro  had  left  the  town 
hall  above  the  market  house :  his  store  was  but  a  hundred  yards  distant  or 
thereabouts,  and  Ix-fore  he  nachtd  it  the  man  icas  shot.  It  takes  but  a  very 
short  time  to  walk  a  hundred  yards,  at  an  ordinary  pace.  Therefore,  from 
the  time  the  first  assault  was  made  by  Powers  and  Watkins  to  the  time  of 
the  final  assault  with  the  pistol,  there  could  not  have  elapsed  a  minute — 
Mitchell  had  not  even  got  to  his  store  before  he  heard  the  report  of  the  pis- 
tol. So  again,  Carpenter,  a  witness  for  the  prosecution,  says,  he  arrived  at 
the  middle  of  the  market  house  in  i)assing  through  it ;  at  that  time  the  ne- 
gro was  on  the  stairs ;  the  witness,  \vithout  pausing,  passed  directly  through 
the  crowd  present,  and  hefore  he  reached  Davis's  store,  a  distance  not  exceed- 
ing thirty  yards,  \.\\q  pistol  was  fired.  All  these  circumstances,  as  well  as 
the  statements  of  the  witnesses,  show  that  there  nmst  liave  been  only  an  ex- 
ceedingly short  interval  of  time  between  the  moment  when  Watkins  and 
Powers  were  making  the  attempt  to  stab  Beebee  with  their  knives,  and  the 
instant  when  the  pistol  was  fired  by  Tolar  ;  the  assault  was  continuous — and 
in  fact  we  may  say  the  assault  of  Powers  and  Y\''atkin3  with  their  knives,  and 
the  assault  of  Tolar  with  his  pistol,  Avere  made  in  th.e  same  moment.  So,  I 
conceive  the  actual  combination  in  the  criminal  fact  to  be  estalilished.  I 
have,  therefore,  endeavored  to  divest  the  minds  of  the  Court  of  the  idea,  com- 
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monly  entertained,  that  a  conspiracy,  or  combination,  must  necessarily  have 
been  entered  into  some  considerable  time  previous  to  the  execution  of  the 
criminal  design — and  also  to  impress  upon  them,  tliat  no  further  jyroof  is 
necessary  to  show  a  combination,  when  the  object  of  the  conspiracy  is  car- 
ried into  action,  and  we  can  prove  a  general  participation  in  the  action — since 
that  fact  is  the  strongest  possible  circumstantial  evidence  of  combination. 
And  I  am  now  prepared  to  enter  upon  the  independent  evidence  of  combina- 
tion, scattered  througliout  the  case — of  which  there  is  much — which  implicates 
not  only  the  prisoners  at  the  bar,  but  several  other  persons,  not  now  before 
the  Court. 

May  it  please  the  Court :  it  is  seldom  indeed  that  we  are  able  to  prove  a. 
conspiracy  or  combination,  by  positive,  direct  testimony.  The  Court  ought 
not  to  expect  such  proof.  Tlie  evidence  in  such  cases  must  almost  necessa- 
rily be  circumstantial.  It  can  be  direct  and  positive  only  when  one  of  the 
conspirators  becomes  a  traitor  to  the  unlawful  combination  and  his  asso- 
ciates. Unless  this  be  done,'  it  is  impossible  to  prove  a  conspiracy  by  direct 
testimony. 

I  will  read  to  the  Court  a  quotation  of  some  authority  in  connection  with 
this  subject.  1  read  from  the  case  of  United  States  vs.  Cole,  5th  McLean's 
Eeports,  p.  513,  j^.  B.,  p.  601 : 

"A  conspiracy  is  rarely,  if  ever,  proved  by  positive  testimony.  When  a 
crime  of  high  magnitude  is  about  to  be  perpetrated  by  a  number  of  individ- 
uals, they  do  not  act  openly,  but  covertly  and  secretly.  The  purpose  formed 
is  known  only  to  those  who  enter  it.  Unless  one  of  the  original  conspirators 
betray  his  companions  and  give  evidence  against  them,  their  guilt  can  only 
be  proved  by  circumstantial  evidence.  It  is  said  by  some  writers  on  evi- 
dence that  such  circumstances  are  stronger  tlian  positive  proof.  A  witness 
swearing  positively  may  misapprehend  facts,  or  swear  falsely,  but  circum- 
stances cannot  lie.  The  common  design  is  the  essence  of  the  charge,  and 
this  is  made  to  appear  where  the  defendant's  ^^^'arZ/^y  ^jwrswe  the  same  ohject, 
v:hether  acting  sejjarately  or  together  hy  common  or  different  means''' — whether 
pursuing  their  object,  one  with  a  knife,  another  with  a  pistol,  another  with 
a  club,  or  whether  all  with  pistols — "  all  leading  to  the  same  unlawful  re- 
sult. And  v7\\eYe  jyrivia  facie  evidence  has  been  given  of  a  conspiracy,  the 
acts  or  confessions  ol  one  are  evidence  against  all.  This  rule  of  evidence  is 
founded  upon  the  principles  which  apply  to  agencies  and  partnerships.  And 
it  is  reasonaljle  that,  where  a  body  of  men  assume  the  attribute  of  individ- 
uality, whether  for  commercial  business  or  the  commission  of  a  crinie,  the 
association  should  be  bound  by  the  acts  of  one  of  its  members  in  carrying 
out  the  design." 

Says  Stark,  on  Ev.,  vol.  2,  Part  IV,  p.  401 : 

"  Upon  ati  indictment  for  a  conspiracy,  tlie  evidence  is  either  direct,  of  a 
meeting  and  consultation  for  the  illegal  purpose  charged,  or  7nore  usually., 
from  the  very  nature  of  the  ojfence.,  is  circumstantial.  It  is  not  necessan'y  to 
iprove  any  direct  concert  or  even  meeting  of  the  conspirators^ 

Greenleaf  says,  3  Greenlf.  on  Ev.,  sec.  93,  p.  88  : 

"  The  evidence  in  proof  of  a  canspiracy  will  geiierally,from  the  nature  of 
the  case,  he  eir&umstantial.  The  common  design  is  the  essence  of  the  charge. 
It  is  not  necessary  to  prove  that  the  defendants  came  together  and  actually 
agreed.^  in  terms.,  to  have  that  design  and  pursue  it  hy  common  means.  If  it 
be  proved  that  the  defendants  pursued,  by  their  acts,  the  same  object,  often 
by  the  same  means,  one  porforniing  one  part  and  another  another  part  of 
the  scheuiej  so  as  to  complete  it,  with  a  view  to  the  attainment  of  the  same 
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object,  the  jury  will  be  justified  in  the  conclusion  that  they  were  engaged  in 
a  conspiracy  to  ellect  that  object.  Nor  is  it  necessary  to  prove  that  the  con- 
spiracy originated  with  the  defendants,  or  that  they  met  duriny  the  process  of 
its  concoction  ;  for  every  person  entering  into  a  conspiracy,  or  common  de- 
sign already  formed,  is  deemed  in  law  a  party  to  all  acts  done  hy  any  of  the 
other  paHieshef ore  or  afterwards  in  furtherance  of  the  common  design^  ^ 

The  Court  will  see  from  all  these  authorities  and  many  others,  which 
might  be  produced— that  we  are  not  to  be  expected  to  adduce  evidence  here 
showing  lohen  and  v^here  and  nnder  what  circumstances,  Tolar,  Powers  and 
Watkins  met  and  concocted  this  scheme  (jr  even  to  show  that  they  ever  met 
at  all — we  give  the  only  evidence,  of  which,  in  its  nature,  the  case  ad- 
mits. The  law  is  reasonable.  The  common  law  is  the  very  perfection  of 
justice  and  of  reason.  It  is  not  an  artificial  code— but  it  grew  up  out  of  the 
necessities  of  a  brave  and  wise  people  jealous  of  their  rights  and  liberties. 
This  is  the  oidy  kind  of  evidence,  that  can  be  had  of  a  conspiracy  or  combi- 
nation, unless  one  ot  the  men  who  was  party  to  the  combination,  himself 
comes  forward,  and  admitting  his  own  guilt — exposes  his  co-conspirators  and 
gives  us  the  details  ot  the  cu)ubination.  And  if,  as  we  allege — and  think 
"we  have  proved — and  shall  hereafter  shoiei — there  was  a  combination,  to  do 
Beebee  harm,  to  which  not  only  the  prisoners  at  the  bar,  but  also  Leggett, 
Lutterloh,  Powers  and  others  were  parties,  we  do  not  believe  the  oaths  of  any 
of  these  parties,  Avith  reference  to  the  conspiracy  will  go  for  anything  with 
this  Court :  or  at  any  rate  very  little  reliance  will  be  placed  on  any  state- 
ment they  may  make  to  disprove  its  existence.  Leggett,  Lntterloh  and  Pow- 
ers, by  their  own  admissions,  connect  themselves  too  closely  with  Tolar, 
to  claim  credence  at  our  hands.  I  shall  not  take  the  trouble  to  analyze  their 
testimony,  in  which  they  deposed  they  were  not  parties  to  any  combination; 
if  they  were  parties  to  a  conspiracy  to  murder,  I  would  not^  expect  them  to 
admit  it,  even  when  put  to  the  crucial  test  of  an  oath  ;  and  if  I  have  satisfac- 
tory testimony  that  they  were  parties  to  such  a  combination — their  oaths 
will  not  purge  them  in  my  estimation — any  more  than  would  the  oaths  of 
these  prisoners  at  the  bar,  that  they  are  not  guilty  of  the  oft'ence,  with 
which  they  are  charged,  convince  me  of  their  innocence. 

I  say  thus  much,  by  way  of  response,  to  the  position  taken  by  the  de- 
fence— that  thev  liad"nega\ivelv  disproved  any  combination,  by  the  testi- 
mony of  Leggett,  Lutterloh  and  Powers.  But  even  accepting  all  which 
these  three  witnesses— Lutterloh,  Leggett  and  E.  P.  Powers— deposed,_  as 
true— it  only  proves  at  most  that  ^A^y— these  three— had  no  connection  with 
the  combination,  and  that  thev  knew  nothing  of  it.  It  does  not  even  tend 
to  disprove  a  combination  to  which  Tolar,  Powers  and  Watkins  were  par- 
ties. It  is  not  necessaiy  to  our  case— but  I  will  also  say,  in  reply  to  remarks 
M'hich  fell  from  the  opposing  Counsel,  that  there  is  strong  evidence,  that  the 
witnesses  Leggett,  Lutterloli  and  Powers  'were  parties  to  the  criminal  com- 
bination, as  well  as  many  more  not  named  ;  and  upon  this  point  my  posi- 
tion is  unchanged,  and  I  stand  just  where  I  did,  at  the  opening  ot  the  testi- 
mony in  this  cause. 

At  this  point,  the  Court  took  a  recess  until  eight  thirty  P.  M. 

Ealeigh,  N.  C,  September  14th,  1867,  8.30,  P.  M. 
The  Commission  met  pursuant  to  adjournment. 
Mr.  Haywood  continued  as  follows  : 

May  it  please  the  Court:— AVhen  the  commission  took  a  recess,  at  three 
o'clock  to-day,  I  was  endeavoring  to  demonstrate,  from  the  evidence  as  an 
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iiitleperident  fact,  that  there  was  a  combination,  confederacy,  or  conspiracy, 
upon  tiie  part  of  these  prisoners  at  the  bar,  and  probably  upon  the  part  of 
others  not  now  on  trial,  who  were  present  upon  the  occasion  of  Arch}^  Bee- 
bee's  death,  either  to  do  him  some  great  bodily  harm,  or  to  take  away  his 
life.  I  had  insisted  that  it  v*'as  not  necessary  to  their  conviction,  according 
to  my  viyw  of  the  law,  to  establish  the  fact  of  any  conspiracy  or  combina- 
tion. That  if  Powers  and  Watkius  were  actually  present,  and  actually  aid- 
ing and  abetting  in  the  liomicide,  when  Tolar  fired  the  pistol,  there  was  no 
necessity  whatever  for  establishing  a  conspiracy.  For  ]j roof  of  a  conspiracy 
was  only  necessary,-  vvdien  there  was  not  an  actual  presence,  or  not  an  actual 
aiding  and  abetting,  for  the  purpose  of  showing  a  constructive  presence,  or  a 
constructive  aiding  and  abetting ;  but  as  it  haxl  been  admitted  upon  the  part 
of  the  defence,  if  we  sliowed  tliat  Tolar  did  fire  the  pistol  which  killed  Archy 
Beebee  ;  and  further  showed  that  there  was  a  combination,  a  confederacy,  or 
a  conspiracy,  between  Tolar,  and  the  defendants  Powers  and  Watkius,  to 
aid  and  abet  him  in  whs/t  he  did,  then  it  was-  necessarily  murder  in  all — I 
was  going  on  to  demonstrate,  from  the  evidence,  that  there  was  a  consjiiraey  ; 
the  first  point  I  made,  and  the  one  from  which  I  shall  now  begin  my  argu- 
ment, was,,  that  the  strongest  proof  of  conspiracy,  was  the  tact  that  Powers 
and  Watkius  actually  did  combine  with  Tolar  in  the  criminal  fact,  which 
position,  I  illustrated  to  the  Court  by  one  or  two  familiar  analogies. 

I  now  come  to  the  other  evidence  of  a  combination — direct  and  positive, 
as  well  as  circumstantial — and  which,  it  is  true,  is  almost  altogether'  cii'cum- 
stantial,  with  which  1  was  occupied  when  the  Court  adjourned.  As  I  then 
■  showed  the  Court — from  the  principles — contained  in  McLean  Reports, 
Starkie  and  Greenieaf,  and  other  authorities- — it  is  to  be  expected,  that 
the  evidence  in  such  cases  will  be  circumstantial.  We  are  not  prepared  to 
prove — and  if  the  Court  should  requii-e  so  much  of  us,  our  case  must  fail — 
and  most  cases  of  a  like  character  must  break  down — we  are  not  prepared 
to  prove  that  Tolar,  Powers  and  Watkius  actuallj'  met  together,  in  a  house, 
or  at  a  particular  spot  in  the  night  of  the  previous  day,  or  in  the  earlier  part 
of  the  same  day  when  the  homicide  was  perpeti-ated,  and  had,  Ijy  express 
agreement,  ea^rli  with  the  other,  in  explicit  terms  undertaken  to  commit  this 
murder.  We  could  not  be  prepared  with  such  proof  as  this,  unless  one  of 
the  criminals  would  turn  State's  evidence,  and  furnish  us  with  the  details  of 
the  netarious  scheme.  But  I  do  undertake  to  shovv',  not  from  a  single  circum- 
stance—^as  one  of  the  Counsel  for  the  defence  alleged  in  his  address — not 
from  the  single  eircujiistance— to  .  which  James  McNeill  testified,  that  the 
defendant  Tolar  told  Tom  Powers,  "  Tonl,  as  he  comes  down,  you  grab  him 
and  ]jreak  the  ice,  and  that  is  all  you  will  luive  to  do," — but  from  a  crowd — 
a  host — ut  other  circumstances,  to  which  I  shall  now  endeavor  to  direct  the  at- 
tention of  the  Court — that  there  was  a  combination  among  all  the  prisoners 
at  tlie  l)ar,  the  object  of  which  was  either  to  kill  Beebee  or  to  do  him  serious 
l)odily  harm. 

TJiere  was  something  peculiar  in  the  bearing  of  the  crowd  that  day.  It 
is  evidenced  at  every  turn  in  these  proceedings.  It  is  difficult  to  define 
what  it  was.  It  is  difficult  for  the  witnesses  to  testily  to  what  constituted 
it;  but  every  member  ot  this  Court,  who  has  been  in  an  excited  crowd, 
knows  that  frequently,  without  the  flourishing  of  deadly  weapons — without 
noise — without  expressions  in  the  way  of  threats — Avithout  shouts — it  may 
be  gatlierud  from  the  general  J>earing  of  a  crowd — the  expression  of  the  face — 
the  compression  of  the  lip — the  flashing  of  the  eye,  or  the  pallor  ot  the  coun- 
tenance— the  appearance  of  restlessness,  or  the  appearance  of'determiuation  or 
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of  uiinatnriil  calm  in  a  el■o^vd — that  some  deed  of  violence  is  abont  to  be  en- 
acted. There  is  a  sort  of  clec-tric  current  that  passes  tlirun^h  sncli  a  crowd — 
an  animal  liuid,  which  communicates  a  knowledge  of  the  impendino;  fact  to 
those  who  come  in  contact  therewith.  It  is  intantrilde;  it  is  almost  impossi- 
ble to  lay  the  hand  npon  it — it  is  utterly  impussihle  to  express  in  words  of 
what  it  consists.  From  the  actions  of  individuals  in  the  crowd,  within  and 
around  ;:he  market  house  at  Fayetteville  on  that  day,  the  Court  may  sec 
that  such  a  state  of  thinci;s  existed  there.  Take  Ishara  Blake,  one  of  the  wit- 
nesses for  the  defence.  lie  was  so  conscious  that  something  unusual  and 
terrible  was  about  to  occur,  altliough,  he  says,  he  heard  no  threat,  and  saw 
no  violent  out1)reak,  tluit  he  expressed  himself  here  as  having  turned  away 
to  leave  the  market  house,  to  avoid  seeing  what  was  about  to  transpire. 
Notice  the  exclamation  of  the  negro  woman,  as  mentioned  by  Myrover — an- 
other witness  for  the  defence — as  she  came  shrieking  through  the  market 
house,  before  the  assault  was  made  upon  Bcebee,  crying  out  "they  are  going 
to  kill  that  poor  boy."  Notice  the  fact — that,  after  the  deed  of  blood  was 
done,  of  those  tv/o  hundred  men,  or  thereabouts,  who  composed  the  croM^d, 
no  voice — except  a  few  of  negroes  and  children — was  heard  inrpiiring  "who 
had  perpetrated  that  act?" — no  voice  dencjuucing  its  perpetrator — no  hand 
was  extended  to  seize  the  felon.  It  was  unnatural.  In  the  ordinary  course 
of  things — as  this  Court  well  knows — ii\  in  a  crowd  of  one  or  two  hundred 
persons,  a  pistol  were  discharged  which  slew  a  mail,  every  second  man  in 
that  crowd  would  be  inquiring  who  fired  it,  except  thej  all,  or  a  very  many 
of  them,  had  some  hiowle/Jf/e  of  what  was  about  to  be  done,  or  had  at  least 
eome  saspicion^  from  the  appearance  of  the  crowd,  of  the  deed  which  was 
about  to  be  enacted.  Look  also  at  the  witness  for  the  prosecution — James 
McNeill.  Hearing  this  injunction  from  Tolar  to  Powers — to  which  I  have 
already  more  than  once  alluded— Ad  turned  and  fieri.  Why  %  There  was 
some  cause  for  it.  There  was  something  in  that  crowd,  as  to  which  the  wit- 
nesses cannot  testify,  so  unintelligible  to  the  seiises  that  it  is  an  essence  for 
which  there  is  no  name,  and  which  pervaded  that  whole  assemblage  and  in- 
dicated a  consciousness  of  the  coming  deed. 

Nor  was  this  all  on  which  we  rely — there  are  proofs  more  tangible.     John 
Maultsby,  says  the  witness  Eeynolds,  an  uneducated  boy,  Avho — although 
from  necessity  introduced  by  the  prosecution — evidently  gave  his  testimony 
with  great  reluctance,  whenever  it  told  with   any  force  against  the  prisoners 
at  the  bar — John  Maultsby  was  in  conversation  with  a  red  bearded  man, 
whose  name  the  witness  did  not  know,  and  Maultsby  said,  "  If  the  man  is 
innocent  I  am  his  friend,  but  if  he  is  guilty  /  am  in  for  IT."     There  was 
some  doubt  raised  by  the  cross-examination,  as  to  whether  the  expression 
used  by  Maultsby  was,  "  If  he  is  guilty,  /  am  in  for  it,"  or  "  he  is  in  for 
it."     But  an   examination  of  the  testimony,  as  recorded  by  the  gentlemen, 
who  have  with  so  much  patience,  fidelity,  and  accuracy,  performed  this  part 
of  our  painful  duty,  will  show,  that  upon  his  examination  in  chief,  Jesse 
KeynoUrs  expression  was  this  :  "  If  he  is  guilty,--/  am  in  for  rr,  «s  ivell  «.<? 
the  rest'''     W  hat  it  f      What  re.^t  ?     These  expressions — this  mode  of  e? 
pression   used  by  Maultsby — indicate  a  consciousness,  on  his  part    at  ^*^^ 
of  something  about  to  take  place  to  which  he  feared  to  give  a  name,  ai?^^ 
which  several  hesides  himself  \\<^q  concerned.     Again  ;  Nixon,  accordin^^^ 
the  testimony  of  Sykes — one  of  the  witnesses  for  the  defence— had  a  co^^<| 
sation  with  Tom  Powers,  while  Beebee  was  above  stairs.     Powers  w^^^ 
ting  on  a  bench  ^vithin  the  market  house,  near  Becky  Ben's  stall,  ano^  ^^^®^ 
told  Powers,  finding  that  he  was  unarmed,   "  he  (Powers)  ought  ^^^  ^'^^' 
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])h-toV  What  for,  unless  Xixon  also  knew  of  some  event  about  to  take 
place,  in  which  arms  would  he  needed  by  ]Miss  Massey's  nearest  male  rela- 
tive living  (^  What  for,  unless  there  was  some  communication  going  about 
that  crowd — some  understanding  pervading  it — that  Beebee,  the  negro  man 
who  had  attempted  to  ravish  his  (Powers')  niece,  was  then  and  there  to  ex- 
piate his  crime  {  But  it  will  be  insisted,  this  is  some  evidence  that  Tom 
Powers  was  no  party  to  the  combination,  even  if  there  was  one— since  he 
said  "  he  did  not  have  a  pistol,  and  he  wanted  the  law  to  take  its  Course." 
It  is  probable  that  at  the  time  when  Powers  made  use  of  these  remarks,  his 
mind  was  in  a  state  of  indecision.  He  had  not  yet  fully  determined  what 
he  was  to  do — he  was  in  that  fearful  interim  "  between  the  acting  of  a  dread- 
ful thing  and  the  iirst  motion."  It  is  probable,  when  Nixon  spoke  to  him, 
that  he  was  debating  with  himself,  whether  he  should  take  part  in  this  com- 
bination to  commit  murder,  even  at  the  last  moment.  He  said  "  he  wanted 
the  law  to  take  its  course."  But  after  this,  as  we  allege — although  the  proof 
is  not  positive  whether  it  was  alter  or  before — David  Oliphant,  a  witness 
for  the  prosecution,  says  that  he  saw  Tom  Powers  leave  the  market  house 
and  its  immediate  neighborhood  for  a  short  time — say  about  filteen  min- 
utes—and then  return  to  his  uld  seat  on  the  bench  within  it.  We  naturally 
argue  that  his  absence  was  caused  by  the  previous  suggestion,  that  he  ought  to 
be  armed  with  a  pistol,  and  he  absented  himself  to  provide  one.  Tom  Pow- 
ers left  the  market  house  again,  when  the  ladies,  Mrs.  and  Miss  Massey, 
came  down  stairs,  and  went  to  the  carriage^ — he  moved  to  the  carriage  with 
them,  or  immediately  after  they  did — and  had  a  conversation  with  his  sister, 
Mrs.  Masse}^,  in  which  conversation  she  advised  him,  "  not  to  have  anything 
to  do  with  '/?;."  What  it?  What  was  this  deed  without  a  name — to  which 
neither  Maultsby  nor  Mrs.  Massey  dared  to  give  a  name  \  Now,  it  is  alleged 
by  the  Counsel  for  the  prisoners — that  there  is  a  contradiction  and  a  cont^^a- 
riety  in  the  testimony  here.  That  a  number  of  their  witnesses,  and  some  of 
ours,  have  sworn,  ihditthey  did  not  see  Tom  Powers  go  to  the  carriage.  There 
can  be  no  doubt  about  his  having  gone  there,  for  witnesses — several  of  them 
on  both  sides — swear  to  it  most  positively  ;  but,  say  the  Counsel,  for  the  pris- 
oner, McNeill  stands  alone  in  the  statement  that  Mrs.  Massey  told  Powers 
"  he  had  better  not  have  anything  to  do  with  it,"  and  that  thereupon  Powei* 
nodded  his  head,  as  if  assenting.  The  Counsel  misstates  the  matter — Mc- 
Neill does  not  stand  alone  in  his  testimony  of  this  conversation  between 
Tom  Powers  and  Mrs.  Massey — David  Oliphant  confirms  him — Ae  heard  the 
same  expressions  ;  and  Mr.  Mitchell,  a  friend  and  connection  of  the  Mas- 
sey family,  so  far  as  his  testimony  goes,  confirms  McNeill  also — Mitchell 
had  an  impression  that  some  such  expressions  were  used  by  Mrs.  Massey — 
he  could  not  s])eak  positively.  But,  if  there  was  no  confirmation  at  all — the 
character  of  McNeill,  being  unimpeached  here,  and  he  having  sworn  posi- 
tively that  he  heard  such  an  expression — all  this  negative  testimony,  upon 
the  part  of  others,  that  such  conversation  did  not  occur,  or  that  they  didn't 
hear  it,  and  the  like,  amounts  to  nothing — there  is  no  real  conflict.  Accor- 
d-Ting to  the  rule  of  evidence  to  which  I  alluded,  when  speaking  to  the  Court 
J  ^^e  legal  regulations,  which  control  them  in  the  investigation  of  testimo- 
^(^^  .  iue  of  the  leading  principles  controlling  the  reconciliation  of  all  the  ev- 
g^>^ce  is,  that  where  positive  testimony  is  ^jposed  by  negative  testimony — 


'/t<3  iii^'eiieral  rule,  under  ordinary  circumstances,  other  things  being  equal, 
y^(^^\\SsQpii''-'^^  i^  i/'ue  and  i/iust  jyrevail.  Why  'i  Because  when  a  man  swears 
ur  that  it^  ''^^^^  ^^'^th  circumstance,  that  he  saw  or  heard  a  particular  thing, 
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must  he  i)crjured.     But  when  otliers  swear  tliey  were  present,  or  near  about, 
and  did  notliear  or  see  any  such  tliin<r,  or  that  it  did  not  occur,_to  the  best 
of  their  knowledo;e  and  belief,  they  may,  throujrh  incapacity,  or  inattention, 
or  inadvertence,  or  hxck  ot  memory,  or  error,  or  mistake,  have  ftiiled  to  see, 
or  liear,  or  notice — or  may  now  be  unable  to  recoHect  what  really  happened— 
and  they  may  be  mistaken  or  in  error  without  beini;  perjured.      I  take  it 
tlicrefore  for  a  fact,  and  I  think  this  Court  will  receive  it  for  a  fact,  that 
Miss  Massey  said  to  Tom  Powers,  "don't  have  anythinji;  to  do  with  «Y."     I 
take  it  as  anotlier  fact,  and  I  think  this  Court  will  receive  it  as  a  tact — be- 
cause an  unimpcachcd  witness — who  has  not  been,  and  cannot  be  contradic- 
ted— has  sworn  to  it,  that  as  Tom  Powers  was  passing  back  from  the  car- 
riajje  to  the  market  house,  Tolar  apj)roached  him,  as  JuntKis  McXeill  swears 
he  did,  and  said  to  him  what  McNeill  swears  he  said — Beebee  having  just 
loft  the  town  hall,  and  passed  through  the  door  at  the  head  of  the  stairs^ — 
'•  when  he  comes  down,  you  grab  him,  and  break  the  ice,  and  we'll  put  him 
through."     Xow  isn't  the  story  natural '^     Doesn't  the  evidence  of  all  the 
witnesses  fit  as  if  it  were  grooved  and  dove-tailed  i     Look  at  Tom  Powers' 
whole  course.     He  had  l)een  hesitating  for  hours  before.     He  was  hesitating 
wlien  McNeill  spoke  to  him,  and  asked  him  if  Miss  Massey  was  his  niece. 
He  had  been  with  these  ladies,  his  sister  and  niece,  and  had  been  advised  to 
have  nothing  to  do  with  it — the  approaching  tragedy.     He  was  even  more 
vacillating  and  uncertain  than  before,    and  Tolar,  approaching  lum — per- 
haps mistrusting  the  softness  of  his  disposition — saw   his   vacillation.     To- 
lar, the  leader,  determined  to  strengthen  his  feeble  knees— he  told  him  his 
part  hi  the  approaching  deed  of  blood  was  lut  a  smaU  one — only  do  that — 
only    put  your  hand  to  the  wheel,  "and  we'll  put  him  through."       The 
whole    evidence    fits  like  a   glove.       For  only  notice  .the    diiferent   con- 
duct of  Powers  after  this  exhortation.     He  seems  to  have  changed  his  very 
nature.     Finding  he  had  but  a  small  part  to  perform — finding  that  he  was 
encouraged  and  supported  by  those  gentlemen  upon  whom  he  relied,  his 
wdiole  course  of  conduct  from  that  moment  changed — no  more  vacillation — 
no  more  hesitation — no  longer  faltering  and  in  doubt — he  passed  to  the  foot 
of  the   stairs,    which  Beel)e3  was  desceuding^ie  planted   himself,     knife 
in  hand,  near  the  point  in  the  arch,  over  Avhich  the  victim  must  pass — ^he 
was  the  first  to  lay  his  hand  on  the  head  of  the  doomed  man,  and  to  tell  him 
to  look  his  last  upon  the  sun — leaving  it  to  Tolar  and  the  rest  to  till  the 
pai'ts  which  they  had  promised  to  pertorm — and  in  another  moment  the  ciirse 
of  Cain  was  on  him.     James  ]\IcNeiirs  testimony  furnishes  the  only  key  by 
which  we  can  account  for  the  altered  conduct  of  the  defendant  Powers  ;  and 
evidence  which  hangs  together  as  this  does  cannot  be  false — cannot  be  man- 
ufactured. 

But  there  are  other  circumstances  to  Avhich  I  pass  on,  tending  to  prove  a 
combination,  among  the  prisoners  at  the  bar.  Early  in  this  trial  Armstrong, 
a  witness  for  the  prosecution,  testified,  that  Jno.  Maultsby— just  after  going 
to  the  carriage  in  which  Mrs.  and  Miss.  Massey  left  the  market  house — re- 
turned therefrom  to  the  market  house,  leaped  upon  a  bench  within  the  buil- 
ding, and  said,  "  h>ok-out  boys,"  a  moment  or  two  before  Beebee  descended 
the'stairs.  There  was  no  other  witness  who  testified  to  that  tact.  It  stood 
isolated  and  alone — unsupported  and  unconfirmed,  as  witness  after  witness 
for  the  prosecution  was  examined — it  seemed  singular  that  Maultsby  could 
have  done  that  act,  and  no  one  else  have  seen  it,  except  Armstrong.  But 
presently  came  Jesse  Reynolds,  another  witness  for  the  prosecution,  after 
the  evidence  of  maiiy  other  deponents  had   intervened.     Eeynolds,  not  con- 
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nected  in  any  way  witli  Armstrong,  inclined  to  favor  the  defence — wlio 
could  not  liin-iselt!,  I  am  well  satislied,  from  his  lack  of  intelligence,  see  the 
bearing  of  his  testimony,  nor  the  effect  which  it  might  have.  Keynolds  told 
us,  that  Maultshy,  was  also  in  a  state  of  indecision,  when  lie  first  saw  him  at 
the  market  house  on  the  day  of  the  homicide.  The  witness  heard  Maultsby 
say — "  if  the  boy  was  innocent  he  was  his  iriend,  but  if  he  was  guilty  he  was 
in  for  it,  as  Avell  as  the  rest."  Then  came  other  witnesses  for  the  prosecu- 
tion— Pickett  among  them — who  testified  to  a  fact  of  which  he  could  not 
possibh'  see  the  l)earing — that  at  some  time,  when  E-^nd  the  town  constable 
was  in  and  about  the  Market  house,  to  conduct  Mrs  and  Miss  Massey  to 
the  carriage,  Maultsby,  liad  a  conversation  with  this  constable — who  had  been 
present  when  the  Aiagistrates  had  Beebee  before  them — in  which  he  satisfied 
himself,  as  to  what  the  Court  had  determined  to  do  with  Beebee,  and 
whether  Miss  Massey  had  identified  the  negro  as  the  man  who  attempted  to 
ravish  her  or  not.  Now  note — that  Maultsby  had  just  before  this  conversa- 
tion said — "  if  the  boy  was  guilty  he  was  in  for  it  /"  as  Bond  went  to  the 
carriage  with  the  ladies  and  returned,  it  is  proved  that  Maultsby  had  a  con- 
versation with  him,  in  which  he  learned  that  the  Court  above  stairs  thought 
Beebee  guilty — and  that  Miss  Massey  had  identiiied  Beeljee  as  the  negro  ; 
what  would  the  Court  expect  Maultsby  to  do,  after  that,  but  the  exact  thing 
which  Armstrong  says  he  did — announce  to  the  conspirators,  whom  he  knew, 
that  he — Maultsby  was  in  for  it  as  loell  as  the  rest ;  and  this  he  did  by  leap- 
ing upon  tlie  bench  and  saying — "  look-out  boys  " — as  Beebee  was  about  to  de- 
scend. I  find  in  all  this,  strong  corroboration  of  Armstrong.  And  I  find  in 
all  this  testimonj' — pointing  the  same  wa}' — strong  presumptive  evidence  of 
the  fact,  of  some  sort  of  combination,  or  understanding  existing  in  that 
crowd,  to  which  very  many  were  parties. 

In  addition,  let  us  now  recall  the  testimony  of  the  Sexton,  Daley.  My 
brother  Battle,  in  addressing  the  Court,  asks  them,  without  rhyme  or  reason, 
to  reject  the  whole  of  Daley's  testimony,  to  strike  it  out,  and  disregard  it.  He 
says  that  the  story  Daley  told,  is  so  utterly  improbable  in  itself;  if  true, 
it  would  prove  his  client  to  be  so  thoroughly  a  fool,  that  no  man  of  reasona- 
l)le  judgment  can  conceive  that  Daley  told  the  truth  ;  that  the  a  priori  im- 
probal)ilitv  of  his  story  is  so  great,  its  inconsistency  with  admitted  lacts  is  so 
patent  that  this  Court  oup;ht  to  reject  it  hi  toto.  Here  then  is  a  witness  who 
swears  positively  that  upon  a  certain  day,  certain  events  transpired — that  a 
conversation  was  had  between  himself  and  Tolar.  He  is  not  contradicted. 
His  character  for  truth  is  presumed  to  be  good — for  it  is  not  attacked — and  it 
is  insisted  by  the  defence  that  you  ought  to  reject  this  man's  testimony  alto- 
gether, simply  because  his  story  is  so  utterly  inconsietent  with  ordinary  ex- 
perience— assuming  Captain  Tolar  to  be  a  man  of  more  than  ordinary  sense 
and  judgment — that  this  Court  cannot  believe  it.  ISTow  I  undertake  to  ad- 
vance the  opinion,  that  when  a  tribunal  engaged  in  the  investigation  of  fact 
ventures  to  reject  the  positive  evidence  of  an  unassailed  witness,  on  the 
ground  of  the  a  j)viori  improltability  of  the  tale  that  is  told,  the  tale  ought 
to  be  a  very  improl)al)le  one  indeed — almost  absolutely  absurd — almost  mi- 
raculous in  its  statements.  But  is  Daley's  story  so  very  extraordinary — so 
very  improbable  ?  I  trow  not.  Is  it  ai  all  inconsistent  with  ordinary  ex 
])erience  ?  Now  talce  the  facts  as  narrated  by  Daley  and  the  surroundings. 
We  are  presuming,  for  the  purpose  of  this  argument  at  least,  that  Tolar  shot 
Beebee.  A  coroner's  inquest  was  held,  the  jury  sat  upon  the  case,  it  was 
the  ordinary  tribunal  to  decide  in  such  cases,  to  what  cause  his  death  was  to 
be  attributed — and  they  did  decide  that  Beebee  came  to  his  death  by  means 
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of  a  bullet  discliarg-ed  from  a  pistol  licld  in  the  hands  of  some  person,  to  the 
jurors  unknown.  Tohir  felt  safe  enough  after  this — ho tliought  investigation 
was  at  an  end,  Why  shouhl  lie  hesitate  wlien  several  da)s  -were  }nist — be- 
iiig  a  just  and  fair  minded  man — on  meeting  the  negro  in  the  street  who 
had  buried  Beebee,  to  pay  him  for  his  labor.  It  ,is  ail  perfectly  natural — 
and  has  not  a  shadow  of  improbaljility  about  it.  Daley  told  us  that  as  he 
(witness)  was  crossing  the  street  one  day — about  twelve  days  after  the  killing — 
he  met  Captain  Tolar. .  Xow,  I  say,  at  that  time,  Tolar  thought  he  was  en- 
tirely secure,  he  knew  that  the  -whole  conmiunity  in  which  he  lived  sympa- 
thized and  felt  with  him  and  had  no  intention  of  annoying  him — and  he  was 
bold  enough  to  say  to  Daley,  "  Boy,  Mhat  do  I  owe  you,  for  burr)ing  that 
boy  the  other  day  ^" — and  to  pay  him  for  the  job.  I  was  struck  by  the  story 
and  the  manner  ot  its  telling,  for  Daley  evidently  disliked  to  tell  it ;  because 
he  felt  a  little  ashamed  of  himself,  for  having  received  the  two  dolhirs  from 
Tolar,  when  he  had  already  been  paid  by  the  sherilf  for  digging  Beebeo's 
grave — this  f  ict  he  ke[)t  l)ack  from  Tolar,  till  he  liad  the  jnoney  in  hand,  "  but 
he  did  admit  it  at  last,"  he  said  by  way  of  exculpation — and  he  then  described 
the  bill,  to  us  which  Tolar  paid  him,  as  being  split  at  one  end.  lie  says  also, 
when  he  admitted  to  Tolar  that  he  had  been  already  paid,  Tolar' said  it 
made  no  difference,  or  something  to  that  effect,  and  they  parted.  Is  not  the 
whole  story  natural  ?  Is  not  it  a  natural  enough  siippcmtion  that  Tolar 
might  have  acted  just  so,  */"  u"<?  have  no  evidence  of  it  ,•  but  Daley  swears 
most  positively  that  it  did  occur,  just  as  he  narrates  it;  and  it  is  ?idaianinu 
Gi/'cuinstance^tosltowthat — whether  he  iired  the  pistol  or  not — at  least  he 
was  a  party  to  some  combination,  in  pursuance  of  which  that  negro  Beebee 
was  killed,  and  as  a  just  num,  he  felt  himself  to  some  extent  responsible  for 
the  expenses  of  his  burial. 

Kor  does  our  evidence  of  a  criminal  combination  end  here.  James  Kin - 
drick,  a  witness  for  the  prosecution — than  whom,  during  this  tedious  and  ex- 
tended trial,  no  man  bore  himself  better  and  more  becomingly  on  the  wit- 
ness stand,  or  gave  in  his  testimony  with  more  clearness  and  intelliii-ence 

James  Kindrick  tcstiiied — that,  as  Beebee  came  in  sight  descendino;  the  stairs 
Tolar  v.-as  standing  hi  the  main  arch,  on  the  east  front  of  the  market  house, 
near  the  north  end  of  the  arch,  and  he  (witness)  heard  him  distinctly  say  to 
some  one — witness  could  not  say  M'ho  it  was — "I  hope  I  won't  have  to  shoot 
liim,  but  if  I  do  I'll  make  a  good  shot."  Samuel  A.  Phillips  also  testified 
to  having  heard  this  same  expression — though  he  could  not  say  Avho  uttered 
it — used  by  some  one  under  the  market  house,  when  he  (the  witness)  was 
outside. 

And  note,  that  when  the  assault  was  at  first  made  on  Beebee,  it  loasmade^ 
not  toith  jnstols^  hut  with  knives  j  and  it  was  not  until  cries  were  heard  in 
the  crov\'d—  that  Beebee  would  get  away — or  was  trying  to  get  awav — and 
aftcu*  the  first  rush  of  the  mob  had  apparently  failed  in  effectino;  their  pur- 
pose, that  Tolar,  or  whoever  it  was  who  fired  the  pistol,  stepped  forward  and 
discharged  it,  as  the  last  resort.  It  is  very  evident,  from  the  conduct  of  the 
mob,  that  the  first  aim  w^as  to  kill  Beebee  with  their  knives  ;  and  the  pistol 
was  not  to  be  resorted  to  unless  it  became  necessary  to  effectuate  their  pur- 
pose. Tolar  expressed  a  wish,  almost  as  the  assault  began,  that  the  deed 
should  be  done  Avithout  the  use  of  his  pi;>tol ;  the  action  of  the  mob  coincided 
with  this  wish,  and  the  conclusion  is  irresistible — whatever  may  be  said  of 
otliers — tliat  Tolar  was  in  league,  with  the  persons  vjho  made  an  assault  with 
their  hiives,  to  do  bodilj'  harm  to  Beebee, 

I  have  not  exhausted  all  the  items  of  evidence  pointing  to  a  combination 


382  ARGUMENT  OF   E.    G.    HAYWOOn, 

between  Tolar,  AVatkins  and  Powers,  and  others,  to  take  away  Beebee's  life ; 
but  I  am  satisfied  I  have  cited  enongh  evidence  on  this  point. 

Now,  may  it  please  tlie  Court :  any  one  item  alone  might  not  be  conclu- 
sive ;  but  take  all  these  items  just  detailed  in  conjunction,  and  precede  them 
with  the  admitted  fact  that  Powers  and  Watkins  were  assailing  Beebee  M'ith 
their  knives — immediately  before,  if  not  at  the  very  instant — when  the  pistol 
was  fired  by  Tolar,  or  some  one  else  in  the  crovrd,  which  slew  Beebee — and 
if  we  have  not  proved  that  there  was  a  combination  among  many  persons  in 
that  crowd,  the  object  of  which  was  to  slay  Beebee,  or  to  do  hiuj  great  bodily 
harm,  and  to  which  Tolar  and  Powers  and  AVatkins  were  consenting  parties — 
then  it  is  in  vain,  in  future,  to  attempt  to  prove  a  combination  or  a  conspiracy 
by  circumstantial  testimony,  "We  can  never  count  upon  proving  a  combina- 
tion without  the  assistance  of  informers  and  approvers ;  and  as  such  testi- 
mony as  theirs  is  not  regarded  as  perfectly  reliable,  we  may  say  that  in 
future  a  conspiracy  cannot  be  proved— the  courts  cannot  have  evidence 
weighty  enough  to  establish  one. 

But  it  is  said  by  the  prisoners  Counsel,  it  is  absurd  to  conclude  that  Wat- 
kins,  entered  into  a  combination  with  these  more  respectable  men;  absurd 
from  the  respective  characters  of  the  men  ;  absurd  in  the  very  nature  of 
things — inconsistent,  in  other  words,  with  ordinary  experience.  Does  the 
Court  think  it  is  inconsistent  with  ordinary  experience,  for  persons  of  great- 
er respectability  to  select  a  man,  sucli  as  the  Counsel  for  the  defence  have 
admitted  Watkins  to  be — as  the  instrument  with  which  to  do  their  dirty 
work  or  to  carry  out  their  plans  of  vengeance  ?  Is  not  he  the  very  type  of 
the  man,  that  would  be  selected,  in  any  community,  to  make  one  of  a  gen- 
eral mob,  associated  for  the  purpose  of  taking  away  a  man's  life? 

But  Reynolds,  the  witness  tor  the  prosecution  to  whom  I  have  already  re- 
erred  testified — that,  as  Powers  was  on  his  way  back  from  the  carriage  at  the 
time  of  which  I  have  already  spoken,  Watkins  had  a  conversation  with  Pow- 
ers, and  asked  him — "  what  the  ladies  had  said  to  him,"  and  Powers  replied 
that,  the  ladies  said  he  had  better  let  it  alone.  And  thereupon  Watkins 
said — "if  it  was  his  kin,  as  it  was  Powers',  he  would  not  let  it  alone;"  which 
indicates,  that,  at  that  time  Watkins  was  jpart  and  ixircel  of  this  same  ar- 
Tangement  to  take  away  Beebee's  life — hoAvever  inconsistent,  it  may  be  with 
ordinary  experience  for  such  men  as  Tolar  and  Powers,  to  combine  in  a 
criminal  design  with  such  a  man  as  Watkins.  But  we  contend  it  is  not  in- 
consistent with  ordinary  experience,  that  such  a  combination    should   exist. 

And  now — if  it  please  the  Court — I  have  said  very  nearly  all  that  I  in- 
tend to  say,  on  the /«<?ifs  of  this  case.  I  have  endeavored  to  demonstrate 
from  the  evidence — it  is  for  this  Court  to  decide  how  successfully — but  three 
points  of  fact ;  1st.  That  the  prisoner  Tolar  fired  the  pistol  the  bullet  from 
which  slew  Archy  Beebee  ;  2iid.  That  at  the  time  when  Tolar  fired  the  pis- 
tol, the  prisoners  Powers  and  Watkins  were  present — and  apparently  actual- 
ly aiding  and  abetting  him  to  kill  Beebee  ;  3rd,  That  there  was  an  agree- 
ment, a  condnnation,  or  an  understanding,  entered  into,  at  mme  time — pre- 
vious to  the  act  of  killing — either  to  kill  Beebee,  or  to  do  him  some  serious 
bodily  harm,  and  that  to  this  agreement,  combination  or  understanding  Tolar, 
Powers  and  Watkins  were  all  consenting  parries. 

If  I  have  established  these  three  positions  offact^  the  government  is  enti- 
tled to  a  finding  of  guilty  of  murder,  against  all  the  prisoners,  even  accor- 
ding to  the  admissions  of  the  Counsel  for  the  prisoners.  But  there  is  a  view 
of  the  case,  to  which  I  shall  advert  in  closing  my  argument,  in  which,  as  I 
contend,  it  is  entirely  unnecessary  to  a  conviction  of  any  of  the  prisoners  for 
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murder,  that  I  should  establisli  the  first  point  of  fact  that  is — that  Tolai 
fired  the  pistol,  tlie  bullet  from  which  slew  Beebee — jjrovided  I  can  satisfy 
the  C(jurt — that  hoi ae person  in  the  crotod  fired  the  pistol  the  ])u]let  from 
which  slew  ]>eebee — and  that  at  the  time  when  the  pistol  was  fired  by  this 
person,  not  only  Watkins  and  Powers,  hut  a/so  To/ar,  were  present  oj/par- 
ently  actually  niding  and  a1)ettin£r  in  the  homicide  :  or  ])rovided  I  can  satis- 
fy the  Court,  that  some  jjer son  in  the  crmcd  fired  the  pistol  the  bullet  from 
which  slew  Beebee — and  that  there  was  any  agreement,  a  combination  or 
miderstanding  entered  into  at  some  time  previous  to  the  act  of  killing,  eith- 
er to  kill  Beebee  or  to  do  him  some  serious  bodily  harm,  and  to  this  agree- 
ment, combination  or  understanding,  the  person  vjho  Din  fire  the  pistol,  as 
well  as  Tolar,  Watkins  and  Bowers  were  consenting  parties. 

And  1  have  been  insisting  all  along — and  do  now  insist — that  there  is  no 
mew  which  can  he  taken  of  this  case,  which  renders  it  rtecessary  for  me  to 
establish — a  cons])iracy — combination — agreement  or  understanding — to  kill 
Beebee,  or  to  do  him  bodily  harm — to  which  Tolar,  Watkins  and  PoM'ers 
were  consenting  parties,  as  an  vukpendetit  fact — as  a  condition  precedent  to 
the  conviction  of  all  these  defendents  of  murder.  So  that  I  have  endeavored 
to  demonstrate  the  fact  that  there  was  such  a  combination  or  understanding, 
not  because  it  was  necessary  for  my  case — but  because,  if  estal>lished,  it  was 
decisive  of  the  case — and  conclusively  determined  the  guilt  of  all  the  defen- 
dants, of  murder  according  to  the  law  as  stated  by  their  own  Counsel. 

But  as  so  much  time — and  breath — has  since  been  expended  in  ray  efforts 
to  establish  the  fact  of  a  combination  among  these  defendants — I  believe  it 
is  best,  to  shmily  recur  to  the  position  assumed  by  me  in  the  earlier  part  of 
this  argument,  wherein  I  contended,  that  any  proof  of  previous  combination 
or  understanding,  was  unnecessary  to  establish  the  guilt  of  the  defendants 
Watkins  and  Powei-s,  provided  the  Court  was  satisfied  that  they  were  both 
actually  jrresent,  and  both  apparently  actually  aiding  and  abetting  in  the 
criminal  fact — which  presence  and  aiding  and  abetting  were  established  by 
proof  that  they  were  both  assaulting  Beebee  with  their  knives,  at  the  very 
Instant,  or  just  before  the  moment  when  he  was  killed. 

One  point  made,  and  fully  presented,  was — that  if  proof  of  a  combination 
were  a  necessary  part  of  our  case,  the  best  and  strongest  possible  evidence  of 
such  previous  agreement,  was  found  in  the  fact  that  Powers,  and  Watkins 
did  combine  in  the  concurrent  execution  of  the  criminal  fact,  with  the  person 
who  fired  the  pistol. 

But  I  then  contended,  and  do  now  insist,  again,  that  no  evidence  of  previous 
combination  in  a  criminal  design,  is  necessary  in  this  case.  And  why  do  I  say 
that  j^roof  of  a  coml)ination  against  aiders  and  abetters  is  not  necessarv  in  cases 
like  ours  ?  I  say  it  for  this  reason — that  proof  of  a  combination  is  necessary 
only  where  the  persons  who  are  charged  as  aiders  and  al)ettors — or  princi- 
pals in  the  second  degree — as  Powers  and  Watkins  are  charged — either  were 
not  actually  present,  or  were  not  apparently  actually  aiding  and  abetting  in 
the  execution  of  the  criminal  fact — in  this  case — the  killing.  We  say  that  in 
this  case  there  tvas  certainly  an  actual  presence  and  an  apparent  actual  aid- 
ing and  abetting,  upon  the  part  of  Powers  and  Watkins,  at  the  moment 
when  Tolar — or  whoever  else  it  was — fired  the  pistol,  which  killed  Beebee — 
and  therefore  it  is  not  necessary  for  us  to  show  any  condjination  among  them 
to  prove  either  their  presence,  or  their  aiding  and  abetting. 

Kow  if  there  had  not  been  an  actual  presence,  or  there  had  not  been  an 
apparent  actual  aiding  and  abetting  in  the  killing,  the  case  would  be  differ- 
ent.    Suppose,  for  example,  we  had  proved  that  Watkins  and  Powers  were 
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half  a  Llock  distant  from  tlie  market  house  when  the  pistol  was  fired,  stand- 
inij,  tlie  one  with  a  pistol  and  the  other  with  a  club  in  his  hand,  on  the  side 
walk  of  the  street,  along  which  Beebee  would  have  to  pass  as  he  came  back 
from  the  market  house  to  the  guard  house,  where  he  had  been  confined,  and  we 
had  no  other  evidence  against  them.  Tliere  would,  in  that  event,  have  been 
no  evidence  of  their  actual  presence  at  the  homicide,  and  no  proof  of  an  ap- 
parent actual  aiding  and  abetting  therein.  They  would  not  have  been  ap- 
parently rendering'any  actual  aid  at  the  time  of  the  commission  of  the  act. 
The  evidence  would  not  be  sufficient  to  justify  their  conviction.  ^  But  sup- 
pose we  added  to  this  circumstantial  evidence,  which  strongly  indicated  that 
they  had  previously  combined  and  agreed  together  with  the  man  who 
fired  tlie  pistol,  to  aid  and  assist  him  in  doing  great  bodily  harm  to  Beebee, 
or  in  killing  him,  we  would  make  out  a  case  justifying  their  conviction;  and 
it  would  be  necessary  to  prove  the  combination  as  part  of  our  case;  for  if 
we  prove  a  combination  under  such  circumstances,  then  the  Jaio  says  that 
they  vrere  constructiyely  present,  and  were  constructively  aiding  and  abet- 
ting in  the  criminal  fact.  In  cases  of  that  character,  it  is  necessary  to  prove 
the  combination,  in  order  to  prove  a  constructive  presence,  and  a  constructive 
aiJiir.g  and  abetting;  but  where  the  principal  in  the  second  degree  was  ac- 
tually present,  and"  apparently  actually  aiding  and  abetting,  proof  of  pre- 
vious agreement  in  the  common  design  is  not  essential  to  conviction ;  and 
the  proof  of  combination  against  principles  in  the  second  degree  is  only  nec- 
essary for  the  purpose  of  supplying  the  want  of  proof  of  actual  presence,  and 
actual  aiding  and  abetting,  which  is  apparent. 

Lord  Dacre's  case,  to  which  I  haye  already  referred,  as  reported  in  Hale 
and  other  books  of  authority,  was  one  in  which  it  was  necessary  to  show  the 
criminal  combination.  Lord  Dacre,  and  diyers  others,  came  to  steal  deer  in 
the  park  of  Mr.  Pelham.  Raydon,  one  of  tlie  company,  killed  the  keeper  in 
the  park.  Lord  Dacre  and  the*^  rest  of  the  company  being  in^  other  parts  of 
the  park,  not  acticaUy pt'enent,  and  apparently  not  actually  aiding  and  aid- 
ting  ;  but  they  had  gone  together  to  do  an  unlawful  act.  It  was  ruled  that 
it  was  murder  in  them  all.  and  they  died  for  it.  Now,  in  that  case  the  guilt 
of  Lord  Dacre  and  his  companions  could  not  have  been  established,  without 
proving  the  previous  unlawful  combination  to  go  and  steal  deer  in  the  park. 
That  was  essential  in  order  to  make  Lord  Dacre  an  aider  and  abettor  in  the 
killing.  It  was  necessary  to  prove  the  combination,  because  he  was  actually 
not  pi-esent,  and  apparently  not  aiding  and  abetting  in  the  criminal  fact — to 
establish  the  constructive  presence  and  the  constructive  aiding  and  abetting.^ 
But  vrhen  the  combination  was  proved,  it  supplied  the  place  of  the  proof  of 
presence  and  of  an  aiding  and  abetting,  which^was  apparent — and,  as  Lord 
Hale  says,  "  they  died  for  it." 

Fudsey's  case  as  quoted  in  "Hale's  Pleas  of  the  Cro^m,"  Yol.  1,  page 
534,  from  Crompt.  3-1,  illustrates  the  same  principles  "  Pudsey  and  two 
others,  viz :  A  and  B  assault  C,  to  rob  him  on  the  highway,  but  0  escapes 
by  flight,  and  as  they  were  assaulting  him,  A  rides  from  Pudsey  and  B,  and 
assaults  D,  out  of  the  view  of  Pudsey  and  B,  and  takes  from  him  a  daggci- 
by  robbery,  and  comes  back  to  Pudsey  and  B  ;  and  for  this  Pudsey  was  in- 
dicted and  convicted  of  robbery,  though  he  assented  not  to  the  robbery  of  D, 
neither  was  it  done  in  his  view;  because  they  were  all  three  assembled  to 
commit  a  robbery,  and  this  taking  of  the  dagger  was  in  the  mean  time." — 
1  Hale  P.  C.  534. 

...  xsow  in  this  case  Pudsey  was  not  actually  present  at  the  robbery  of  D,  nor 
was  he  apparently  aiding  and  abetting  A  therein  ;  and  to  prove  his  guilt,  as 
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an  aider  and  abetter,  it  was  absolutely  necessary  to  prove  a  constructive 
presence  at,  and  a  constructive  aiding  and  abetting  in  the  robbery  of  I)  and 
this  proof  was  made— and  it  was  necessary  that  it  should  be  made— bv  evi- 
dence that  all  three— Pudsey,  A  and  B,  were  in  a  combination  to  effect  an 
Illegal  design— m  other  words,  that  "they  were  all  three  assembled  to  com- 
mit a  robbery." 

_  But  where  there  is  an  actual  presence  at,  and  an  actual  aiding  and  abet- 
ting, which  IS  apparent,  m  a  criminal  fact,  no  i^roof  of  conspiracy,  confedera- 
tion or  combination  is  necessary  to  convict  a  man  as  an  aider  and  abetter  in 
the  crime. 

(2  Stark  on  Ev.  p.  12.  State  vs.  Simmons,  6  Jones  (JS[.  C.)  p  21  State 
m.  Morris  3  Hawks,  (N.  C.)  p.  388.)  V  ^  F-  ^■^'     ^^are 

May  it  please  the  Court;  there  is  yet  anotlier  view  of  the  facts  of  thin 
m*^,  which  lias  been  presented  by  the  Counsel  for  the  defence— which  I  do 
not  think  It  IS  possible  for  the  court  to  take— which  I  mav  safely  say,  it  is 
highly  improbable  the  Court  will  take— but  yet,  on  which;  I  conceive  it  to 
be  my  duty  to  state  the  law  which  arises,  as  1  understand  it  to  be  •  since  mv^ 
bretliren  for  the  defence  and  myself  differ  "  toto  cceh;^  in  the  conclusions  of 
law,  which  follow  from  this  supposed  state  of  facts.  It  may  be  also,  that  I 
have  tailed  to  satisfy  the  Court,  upon  some  of  the  points,  either  of  law  or  of 
tact,  made  by  me  m  this  extended  address,  which  are  essential  to  the  con- 
viction of  the  prisoners,  and  that  it  is  necessary  to  state  what  the  law  is,  taking 
tlie  most  favorable  view  for  the  prisoners  possible  of  the  evidence  in  thS 
case-the  view  of  the  facts  which  is  taken  by  the  Counsel  for  the  defence. 

Jf  the  Court  shall  come  to  the  conclusion,  that  there  is  not  svMcient  ew. 
dence  to  establish  previous  cmnUtuition,  to  kill  Becbee  or  to  do  him  some  se- 
rious bodily  harm  between  Poioen  and  Watkins,  and  Tolar— or  whoever 
else  it  was  who  hred  the  pistol  which  killed  Beebee-and  that  as  a  matter  of 
lawih^y^  cannot  convict  Powers  and  Watkins  of  murder  unless  such  cmnli 
nation  zs  estallxshed :  if  they  shall  come  to  the  conclusion,  that  there Tno^ 
siifhcient  evidence  to  establish-as  against  Watkins  and  Powers-a  concur- 
rent  participation  m  the  execution  of  the  criminal  fact— that  is— the  killing 
of  Beebee-to  justify  the  conviction  of  these  two  defendants  for  murder  •  of 
tliat  such  concurrent  participation  in  the  execution  of  the  criminal  fact  if  es- 
tabhshed,  IS  not2)roofoi  previous  nnla^vful  combination  on  the  part  of  these 
two  prisoners  to  itillBeebee  or  to  do  him  serious  bodily  harm-  if  W 
shall  come  to  the  conclusion,  that  the  man  who  shot  Beebee,  did  that  acf 
mthm,t  the  knowUdge  or  consent  of  Powers  and  Watkins :  I  yet  ins^S 
A.  lawpranounces  Powers  and  Watkins  guilty  of  murder,  if  at  the  t  me 
^e  pistol  was  shot  or  iinmediately  before,  Powl/and  Watkins  were  as  Sl 
ing  Beebee  with  their  knives  and  endeavoring  to  take  him  out  of  the  hands 
of  the  ofhcers  of  the  law-as  the  evidence  shows  that  they  were  The  Conn 
eel  for  the  prisoners  say  the  facts  of  this  case  are  these-that  Powers  who^s 
a  near  relation  of  Miss  Massey,  and  Watkins,  who  is  a  man  of  litS'charac 
ter  but  ready  for  aiiy  emergency  in  the  way  of  disorder,  were  standing  Tn 
the  crowd,  when  Beebee  passed  in  theii-  sight,  coming  from  the  iustfces" 
room,  where  Miss  Massey  had  recently  identified  him  as^the  negro  m'an  who 

w;ifrr^^.*^y°^''*'^^'  P'^'°°  '^^  ^-^y  previous:  that  lliss  feev 
her  el  had,  but  a  few  moments  before,  passed  to  the  carriage,  weeping  anj 

nV  '-iT^'f''^   brnises-marks  of  the  violence  of  thL  brutafnetrt 
fiend-visible  on  her  neck:  that-exasperated  at  the  sight  of  tlie  ra^n^her'so 
soon  after  they  had  seen  his  suffering  victim-these  two  men,   anTperW 
others,  m  the  press,  impulsively,  riished,  striking  with  their' knives  upo^n 


386  AEGTINrENT   OF   E.    G.    HATWOOD, 

Beebee,  and  demanded  of  the  officers  of  the  law,  that  he  should  be  surren- 
dered to  tliem  :  that  this  was  done  under  the  influence  of  natural  passion — 
on  the  impulse  of  tlio  moment — without  concert — and  without  any  previous 
understanding  with,  or  expectation  oi  assistance  from,  any  person  whatsoev- 
er— and  that  "thereupon,  Tolar — if  the  Court  iinds  it  was  Tolar — Phillips — 
if  the  Court  finds  it  was  Pliillips — or  some  other  person  to  the  Court  un- 
known— if  the  Court  so  finds — loithout  the  knoioledge  or  consent  of  Pcnoers 
and  WatMns,  pressed  forward  into  the  crowd,  drew  his  pistol,  levelled  it, 
fired,  and  killed  Beebee.  The  Counsel  insist,  if  these  be  the  facts — that' 
whoever  fired  the  pistol  is  guilty  of  murder — but  that  Powers  and  Waikins 
are  guilty  only  of  tchat  they  themselves  did,  and  that  their  oftence,  at  the  ut- 
termost, was  but  an  assault  with  the  intent  to  kill.  This  I  understand  to  be 
the  position  of  the  Counsel  for  the  prisoners — and  no  one  can  possibly  sug- 
gest a  mo7'e  favorable  view  of  the  emdence,  for  the  prisoners,  than  this. 

Now  I  undertake  to  say,  that,  assuming  the  facts  to  be  exactly  as  stated 
above,  even  upon  that  state  of  facts.  Powers  and  Watkins  are  guilty,  not 
only  of  what  they  themselves  did.,  but  of  what  the  man  who  fired  the  pistol 
did  also — and  that  is  murder — and  upon  this  point  I  am  not  unfurnished: 
with  authority.  The  general  rule,  both  of  law  and  of  reason,  is,  that  when* , 
ever  a  man  contributes  to  a  particular  result,  brought  about  either  by  the 
sole  volition  of  another,  or  by  such  volition  added  to  his  own,  he  is  holden 
for  the  result,  the  same  as  if  his  own  unaided  hand  had  produced  it ;  he 
whose  act  causes,  in  any  way,  directly  or  indirectly,  the  death  of  another/ 
kills  him  within  the  meaning  of  the  law.  The  proposition  is  thus  laid  down 
by  Mr,  Bishop  in  his  work  upon  criminal  law — "  if  a  man  is  attempting  to 
do  a  criminal  thing,  and  another  man,  witha^it previous  concert,  comes  to  hip 
assistance  and  does  it,  the  first  is  responsible  for  whatever  results  he  himseli 
intended,  as  though  he  were  the  sole  perpetrator."  (1  Bishop,  Crim.  Law,^. 
fiec.  440.) 

Or  appljnng  it  to  our  case — if  Powers  and  Watkins  were,  with  their  knives, 
attempting  to  kill  Beebee,  or  to  do  him  serious  bodily  harm,  and  Tolar  ^mYA- 
out  previous  concert,  came  to  their  assistance  and  killed  him.  Powers  and 
"Watkins  are  responsible  for  the  killing,  as  though  they  were  the  sole  perpe- 
trators. 

JSTow  the  author  from  ^hom  I  have  just  quoted  has  been  lightly  spoken  of 
by  the  Counsel  lor  the  prisoners — and  it  was  asserted  that  this  proposition  of 
law  rested  upon  that  solitary  authority — and  could  be  found  no  where  else ; 
but  I  shall  produce  a  host  of  authorities,  English  and  American,  establishing 
identically  the  same  point,  though  mayhap  not  in  the  same  words. 

Wharton  in  his  work  on  criminal  law — and  there  is  no  higher  American 
authority  than  Wliarton — states  the  proposition  thus  :     "  He  who  attempts 
to  strike  with  a  deadly  weapon,  one  who  is  at  the  same  time  struck  by  an- 
other with  a  deadly  weapon,  is  joint  principal  in  the  offence."    (1  Wharton, . 
Am.  Crim,  Lav/,  sec.  116.) 

Is  not  that  identically  our  case — were  not  Powers  and  Watkins  attempting 
to  strike  Beebee  with  cleadly  weapons,  at  the  time  he  was  struck  by  Tolar 
with  a  deadly  weapon,  and  kille<l  ? 

Archbold  and  Hawkins  enunciate  the  same  doctrine  in  these  terms  :  "  If 
two  2^Tii  fighting,  and  a  third  come  up  and  take  the  part  of  one  of  them,  and 
kill  the  other,  this  will  be  manslaughter  in  the  third  party,  and  murder  or 
<manslaught&r  in  the  person  whom  he  assisted,  according  as  the  fight  was  dC'. 
liberated  and  premeditated,  or  on  a  sudden  quarrel." 
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(Hawkins  P.  C.  B.  1.  chap.  31— scc's.  35,  5fi.  Archbold's  Criminal  Law, 
p.  324.) 

if  the  two  had  not  loih  hccn  fghiing — it  wduIcI  have  Lcen  mtirder  in  the 
third  jmriy  aim  •  and  it  is  apparent,  that  it  the  ])erson  as^ir^ted  m'ms  cn;ra<:ed 
in  a  delil)ei-aU'  ])rcnieditated _/?>///<  he  was  o;ni!ty  of  mvrder—a  fortiori — lie 
wonld  liave  been  guilty  u'i urnrder^  if  tliere  was  no  jirjJd  at  ^\^hut  lievmnafi- 
miling  a  bound  and  helpless  man,  with  a  deadly  wea]:»<in. 

So  again — '•  If  seveial  pers(His  are  present  at  the  deatli  of  a  man,  tliey  may 
bo  guilty  of  different  degrees  of  homicide,  as  one  of  murder  and  another  of 
manslangliter  ;  for  if  tliere  be  no  malice  in  the  party  striking  but  malice  in 
an  abettor,  it  will  lie  murder  in  the  latter,  though  only  manslaughter  in  the 
former. 

(I  East,  P.  C.  chap.  5,  sec.  121,  p.  350.     1  P.uss.  on  Cri.  p.  570.) 

When  Powers  and  Wr.tkins  attacked  a  !.)ound  and  unarmed  man  with  their 
knives,  and  endeavored  to  kill  him,  or  to  take  him  out  of  the  hands  of  the 
otricers  of  the  law,  for  the  purpose  of  killing  him  or  doing  him  some  serious 
bodily  harm,  there  was  malice  in  law — such  malice  as  woiild  have  made 
them  both  guilty  of  murder,  if  by  their  proximate  agency,  Beebee  had  been 
even  accidentally  killed. 

So  again — ''  The  master  assaults  with,  malice  prepense,  the  ser\'ant  takes 
part  with  the  master,  and  kills  the  other,  it  i-t  murder  in  the  waster,  and 
n^anslanghter  or  murder  in  the  servant,  according  as  he  M'as  ignorant  of  the 
malice  of  the  master  or  not." 

(1  Hale,  P.  C,  p.  44.5.  1  Eiiss.  on  Cri.,  p.  4S4.  Rex  vs.  Salisburv  Plow, 
p.  137.) 

Is  it  not  a])]')arent  that  liere  the  master  is  held  responsible,  not  only  for 
what  he  himself  did,  hut  for  that  for  which  his  servant  did  also  ? 

There  is  a  North  {\irolina  case — not  upon  a  trial  of  homicide,  it  is  true — 
but  the  character  of  the  crime  cannot  alter  the  principle — wliich  enunciates 
this  principle,  and  carries  its  operation  further  than  the  Court  are  recpiired  to 
carry  it  in  this  case,  in  order  to  find  Powers  and  Watkins  guilty  of  murder. 
This  was  an  indictment  against  the  defendant  Morris  and  several  others,  for 
an  assault  and  battery  on  one  King,  a  constable,  while  in  the  execution  of 
his  office.  On  the  part  of  the  State,  it  was  proved  by  several  witnesses,  that 
while  King  was  conveying  a  prisoner  to  the  jail  of  Mecklenburg,  imder  a 
mittimus  from  a  Justice  of  the  Peace  of  that  county,  the  defendant  with  sev- 
eral others  came  u})  to  him  and  said — "the  prisoner  should  not  go  to  jail  if 
money  or  security  would  save  him."  The  defendant,  and  the  officer  in  charge 
of  his  prisoner,  at  the  rerpiest  of  the  defendant,  then  went  aside  from  the 
jail  (at  the  door  of  which  this  conversation  took  place)  followed  by  the  other 
j>ersons  in  company.  When  they  had  goiie  about  ten  paces,  the  defendant 
said — "the  prisoner  should  not  go  to  jail  at  all."'  This  \vas  repeated  by  others 
of  the  party,  and  immediately  several  of  them  set  vpon  the  officer,  atttm2'>tidj 
to  rescue  the  2^'i'isoner,  and  in  the  prosecution  of  this  attempt  the  officer  was 
assaulted  and  beaten. 

It  did  not  appear  that  Morris  him-velf  assaulted  or  strurh  the  officer,  but 
that  the  observations  attributed  to  him  above  were  made  in  a  threatening 
manner.  It  was  also  in  evidence,  that  when  the  officer  was  set  upon,  and 
the  struggle  Avas  going  on  to  rescue  the  prisoner,  the  defendant  Morris  re- 
tired from  the  crowd,  and  said,  "boys,  you  had  better  take  care  what  you  are 
about,  I  will  have  nothing  to  do  with  this."  The  jury,  under  the  instru«'- 
tion  of  his  Honor  below,  found  the  defendant  Morris  "  guilty" — whereupwii 
lie  appealed  to  the  Supreme  Court  of  the  State  ;  and  his  Honor,  Chief  Justice 
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Taylor,  in  giving-  the  opinion  of  the  Supreme  Court  of  North  Carolina,  says: 
"  it  was  distinctly  decided  by  the  Court  (below)  that  the  defendant  (Morris) 
was  guilty  in  point  of  law,  upon  the  supposition  of  the  jury's  believing  the 
witnesses  for  the  State,  although  they  should  believe  the  defendant's  wit- 
nesses. And  upon  looking  into  the  case,  it  seems  impossible  to  doubt  as  to 
the  correctness  of  this  opinion  ;  for  the  defendant's  witnesses  testified,  that 
■when  the  officer  was  set  upon,  and  the  scuffie  going  on  to  rescue  the 
party  in  custody,  the  defendant  retired  from  tlie  crowd  and  said,  "  boys, 
you  had  better  take  care  what  you  are  about,  I  will  have  nothing  to  do  with 
it,"  The  defendant  had  previo\isly  told  the  officer  in  a  threatening  and  in- 
timidating manner,  that  the  prisoner,  whom  he  had  in  custody,  should  not 
o'o  to  jail  at  all,  and  immediately  several  of  the  party  set  upon  the  officer 
and  attempted  a  rescue,  in  the  course  of  which  the  ofticer  was  assaidted  and 
beaten — if  the  jury  believed  that  ihe  defendant  (Morris)  was  an  aider  and 
abettor  in  the  commencement,  he  did  not  cease  to  be  a  co-trespasser  because 
he  was  unwilling  to  go  all  lengths  with  his  party — the  judgment  must  be  af- 
firmed." 

(State  vs.  Morris,  3  Hawks,  (N.  C.)  p.  388,  N.  B.  p.  392.) 
There  is  yet  another  authority  upon  this  point,  to  which  I  invite  the  at- 
toition  of  the  Court,  and  it  seems  to  have  been  the  identical  case,  upon 
which  Mr.  Bishop  rests  the  legal  proposition,  wliich  has  given  occasion  for 
the  animadversi<m  of  the  Counsel  for  the  prisoners.  It  is  a  case  tried  in 
Tennessee,  and  decided  in  the  Supreme  Court  of  that  State,  the  opinion  on 
having  been  delivered  by  Judge  Green,  one  of  the  most  eminent  jurists 
of  that  commonwealth.  The  case  is  entitled  "Beets  vs.  State, "_  and  I 
give  the  facts  so  far  as  the}'  are  referribie  to  the  point  under  discussion.  It 
was  an  indictment  against  the  plaintifts  in  error,  for  the  murder  of  Samuel 
Rayle.  It  appeared  in  evidence,  that  all  the  parties  were  at  a  still-house 
drinking,  and  James  Beets,  one  of  the  plaintitfs  in  error,  and  Bayle  had  an- 
gry words  and  Were  about  to  engage  in  a  fight.  George  Beets,  the  other  plain- 
tifi'  in  error,  then  came  up,  and  "interfered  to  prevent  the  tight,  declaring, 
that  they  should  not  fight,  but  that  if  fighting  was  to  be  done,  he  would  dt) 
it;  whereupon  Rayle  "struck  him  a  blow,  and  a  fight  between  them  ensued, 
during  which  George  Beets  threw  Rayle  to  the  ground.  Jo-^eph  Beets  stood 
by  and  encouraged  George  in  the  fight,  and  wlale  it  was  progressing.,  James 
Beets  returned  to  where  the  parties  were  engaged,  and  shot  Rayle  with  a 
pistol,  of  which  he  died. 

The  court  below  chai'gcd  the  jury — that  if  George  Beets  engaged  in  the  fight  \ 
in  self-defence,  and  while  thus  fighting  James  Beets  shot  Rayle,  wiithout  the , 
hioioledge  or  consent  of  Geokge,  George  would  be  guilty  of  no  oii'ence.  But 
if  George  Beets  fougftt  willingly,  so  that  he  would  l)e  guilty  of  an  afiray, 
and  while  thns  lighting  James  Beets  shot  Rayle,  it  would  be  manslaughter 
in  George,  altho'ugh  James  shot  without  the  knowledge  or  consent  of  George. 
The  plaintifts  in  error,  George  and  James  Beets,  were  found  '  guilty  of  man- 
slaughter,' and  they  both  appealed  to  the  Supreme  Court  of  Tennessee,  upon 
the  ground  that  the  Judge  below  had  misdirected  the  jury  on  points  ot  law. 
Greene,  Judge,  in  delivering  the  opinion  of  the  Supreme  Court,  after  stating 
the  facts  as  alx)ve,  said  :  "  The  first  question  is — whether  the  charge  ot  the 
court  is  erroneous  ?  It  is  certain  that  if  George  Beets  had  himself  in  the 
fight  killed  Rayle,  it  would  be  manslaughter.  He  was  not  fighting  in  self- 
defence,  but  was  engaged  willingly  in  the  combat.  The  fact  that  Rayle 
gave  the  first  blow  does  not  aftect  the  question,  otherwise  than  to  constitute 
a  great  provocation,  which  will  reduce  the  killing  to  manslaughter.     Arch- 
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'"bold,  hottoin  page  324.  Tt  is  lairl  down  in  the  same  book,  and  also  in  let 
Ifawkins,  e.  81,  see.  35-56 — that  if,  wlien  two  are  firjliting^  a  third  comes  up 
and  takes  the  part  of  one  of  thorn,  and  kills  the  other,  this  will  be  nian- 
slauiihter  in  the  third  ]iartv,  and  murder  or  manslaftf/hter  in  the  jpemon  uiJwrn 
he  axftifitrfl ^  according  as  the  Jifjht  vxts  deliberate  and preraeditated^  or  upon  a 
sudden  quarrel. 

(1  Kussell  on  Crimes,  30« ;  1  Hale,  440.) 

"The  ]>rinciple  is  this — if  a  party  be  cnijjui^ed  hi  an  unlawful  act,  and  an- 
other assist  liim  and  actually  perpetrate  the  mischief,  the  first  party  shall  be 
held  responsible,  as  though  he  had  been  the  sole  perpetrator  himself.  If  a 
man  is  iightini;;  with  another,  not  intending  to  Kill^  but  by  some  unlucky 
blow  death  ensues,  he  is  guilty  of  manslaughter.  And  why  is  this?  Not 
because  he  intondi'd  to  intiict  death,  l)ut  l)ecause  he  was  engaged  in  an  un- 
lawful act,  and  the  l)low  and  the  death  M'ere  consequences  of  that  act,  and 
he  must  be  rcsponsi])le  for  it,  as  though  he  had  designed  the  result.  Upon 
the  same  princijile  it  is  that  he  is  responsible  to  the  same  extent,  though  the 
fatal  blow  is  struck  by  another,  who  assisted  him  without  any  concert  on 
his  part. 

"  The  assistance  is  given  because  he  is  engaged  in  the  unlawful  act ;  and 
as  he  unlawfully  creates  the  occasion  for  the  interference  and  assistance  of 
the  third  party,  he  must  answer  for  the  consequences  as  though  he  had  been 
the  sole  actor.  We  are,  therefore,  of  opinion  that  there  is  no  error  in  the 
charge  of  the  court  below."     ***** 

(Beets  vs.  State,  1  Meigs  (Tcnn.)  R.,  p.  lOfl.) 

Now  in  this  case  it  is  as  plainly  intimated  as  is  possible,  that  if  George 
Beets  had  been  assaulting  liayle,  under  such  circumstances,  that  if  he  him- 
self, had,  with  his  own  hand,  killed  the  deceased,  it  would  have  been  murder, 
it  would  also  have  been  murder  on  his  part,  although  James  Beets  actually 
discharged  the  pistol  which  killed  Rayle,  without  the  knowledge  or  consent 
of  George^  and  without  any  concert  with  him.  AVhich  last  is  our  case,  on 
the  hypothesis  of  facts  assumed  for  the  purpose  of  this  immediate  argument. 

I  cite  one  more  authority,  but  I  shall  not  trouble  the  Court  with  it  further 
than  by  citation.     (King  vs.  State,  21  Ga.  R.,  p.  220.) 

I  have  not,  up  to  this  time,  entered  fully  into  the  reasoning  on  which  this 
legal  position  rests ;  but  I  have  cited  these  many  authorities — some  more, 
and  some  less,  directly  applicable  to  the  case  in  hand.  It  is  true  that  some 
of  these  decisions  are  put  by  the  courts,  upon  the  point,  that  the  concurrent 
apparent  ]>articipation  in  the  execution  of  a  criminal  fact  was  strong  j9rew« 
jacie  evidence  against  all  the  participators  of  a  combination  or  concerted 
plan,  which  established  the  responsibility  of  all  the  participators  for  the 
criminal  result,  unless  they  could  prove,  that  their  apparent  participation  in 
the  execution  of  the  criminal  fact  was  cnly  apparent  and  not  real — a  point 
already  made  in  this  case ;  but  others  of  these  authorities,  and  most  of  them, 
lay  down  the  naked  position,  in  so  many  words,  that  if  a  man  is  making  a 
felonious  assault  upon  another,  and  a  third  party  comes  to  the  assistance  of 
the  first,  and  without  his  knowledge  or  consent,  and  without  any  concert  with 
him,  slays  the  assailed,  the  first  assailant  is  guilty  of  murder;  and  either 
course  of  reasoning  is  suflicient  for  our  purpose. 

I  think  I  may,  tlierefore,  safely  say,  I  have  made  good  my  pledge  of  estab- 
tablishing — hy  authority — that  if  Watkins  and  Powers,  under  a  sudden  im- 
pulse of  passion,  aroused  by  a  cause  which  the  law  does  not  regard  as  a  legal 
provocation.,  were  assailing  Beebee  with  drawn  knives,  and  endeavoring  to 
take  him  from  the  officers  of  the  law,  and  while  they  were  so  engaged  Tolar, 
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Phillips,  or  any  one  else,  without  their  knowledge  and  consent,  and  without 
any  concert  with  tlieui,  came  forward  to  their  assistance  and  shot  Beebee, 
Powers  and  Watkinrt  are  guilty  of  murder ;  and  it  makes  no  earthly  differ- 
ence in  the  grade  of  their  crime  whether  they  had  a  specific  intent  to  kill 
Beebee,  or  only  a  general  intent  to  do  him  serious  bodily  harm. 

And  not  only  do  these  authorities  establish  my  position,  but  the  wholerea- 
non  and  analo(jy  of  the  law  point  in  the  same  direction.  Bishop  states  the 
general  doctrine  thus:  "every  act  producing  an  unintended  result,  must, 
when  evil,  be  measured  either  by  the  intent  or  by  the  reaidt.  The  common 
law  rule  measures  it  substantially  by  the  latter^  holding  the  person  guilty  of 
the  thing  done,  where  there  is  any  hind  of  legal  wrorig  in  the  intent,  the 
same  as  though  it  were  specifically  intended  ;  not  always  however  guilty  of  the 
crime  in  the  same  degree.''  (1.  Bish.  C.  L.  sec.  411.)  "AVhen  we  look  more 
closely  into  tliis  doctrine,  we  see,  that  the  evil  of  the  intent  and  the  evil  ot 
the  act,  added  together,  constitute  the  evil  punished  as  crime,  the  same  rule 
applying  here  M'hich  prevails  throughout  the  entire  criminal  law.  And  the 
only  peculiarity  of  this  doctrine  is  in  its  teaching,  that  the  intent  and  the 
act,  which  constitute  the  sum,  need  not  be  the  natural  or  usual  accompani- 
ments of  each  other,  provided  they  did  in  fact  accompany  each  other  in  the 
particular  case.  The  consequence  of  which,  is,  that,  whenever  the  intent  is 
sufficient  in  turpitude,  and  an  indictable  result  comes  frum  it  casually,  an 
indictment  will  lie  for  this  result,  even  in  cases  where,  if  the  intent  hud  ac- 
complished its  exact  aim,  the  result  M^onld  not  have  been  indictable."  (1. 
Bish.  C.  L.  see.  ■:}-14.)  "  How  intensely  evil  the  intent  must  be,  to  infuse 
the  bane  ot  criminality  into  the  unintended  act  is  not  easily  stated  in  a  word. 
Evidently  there  may  be  cases  wherein,  it  is  too  minute  in  evil  for  the  laws 
notice,  the  same  as  where  the  act  is  the  true  echo  of  the  intent,  and  as  where 
carelessness  exists.  So  also,  as,  on  the  one  hand,  the  evil  intended  is  the 
measure  of  a  man's  desert  of  j^'^nishment  j  and  on  the  other  hand,  the  injury 
done  to  society,  is  the  measure  ot  its  interest  to  punish;  a,nd  punishment  can 
only  be  inflicted  M'hen  the  two  combine — it  follows — that  when  the  law  has 
diflerent  degrees  of  the  same  otlence,  as  in  felonious  homicide,  which  is  divi- 
ded into  murder  and  manslaughter,  the  injury  must  be  assigned  to  the  high- 
er or  lower  degree,  according  as  the  intent  'was  more  o r  less  intensely  iv rang. "^^ 

(1.  Bish.  on  Cr.  L.  sec.  417.) 

So  whenever  the  act,  which  whether  intentionally  or  not,  contributes  to 
the  death  of  human  being,  is  an  action  unlawful  in  itself,  and  is  done  deH- 
berately,  and  with  intention  of  mischief  or  great  hodily  harm  to  particular 
individuals,  or  of  nuscliief,  indiscriminately  fall  where  it  may,  and  death 
ensue  again.it  or  beside  the  original  intention  of  the  party  doing  the  act,  it 
will  be  murder. 

(1.  Ihws.  on  Cr.  p.  538.) 

On  this  principle  it  is,  if  one  intending  to  murder  a  particular  individual, 
shoots  at  him,  and  by  accident  the  charge  lodges  in  another  person  whum  it 
deprives  of  life,  it  is  murder. 

(Rex.  vs.  Plummer  12.  Mod.  pp.  G2T.  628.  Rex.  vs.  Jarvis  2.  Moody  and 
R.  p.  40.) 

Also  where  the  intent  is  to  do  some  great  hodily  harm  to  another,  and  ac- 
cidentally death  ensues,  it  will  be  murder — as,  if  A  intended  only  to  hurt  B, 
in  anger,  or  from  preconceived  malice  {in  a  legal  sense)  and  happen  to  kill 
iiim — it  will  be  no  excuse  that  A  did  not  intend  all  the  mischief  which  fol- 
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lowed.     He  beat  B  witli  an  intention  of  doing  him  some  lodily  harm  and  is 
therefore  answerable /<>/■  all  the  harm  he  did. 

(Fost.  p.  259.     1.  lluss.  on  Cr.  p.  540.) 

So,  if  one  lays  poison  for  another,  and  a  third  finding  it  takes  it  and  dies — 
it  is  murder. 

(Gore's.  Case,  9.  Co.  81.  a.     Kex.  m.  Lewis  6.  Car.  &  P.,  p.  161.) 

So,  if  one  attempting  to  steal  poultry,  discharges^  gun  to  shoot  the  poul- 
try, and  thereby  accidentJy  Idll  a  human  heing — it  is  murder. 

(1.  East.  P.  0.  225.     Edin's  Penal  Law,  3rd.  Ed.,  p.  227.) 

So,  if  a  jailor,  with  nodesiyn  against  the  lif<^  of  his  %m.soner ^  confines  hira, 
contrary  to  his  will,  in  an  unwholesome  room,  without  allowing  him  the  re- 
quisites necessary  to  cleanliness,  whereby  he  contracts  a  distemper  of  which 
he  dies — it  is  murder. 

(Pwex.  t'5.  lluggius  2.  Stra.  p.  822.     2.  Ld.  Eaym.,  p.  1574.) 

So,  if  one  with  \\iq  purpose  of  procuring  an  abortion^  does  an  act,  which 
causes  the  child  to  be  born  so  prematurely,  as  to  be  less  capable  of  living, 
and  it  dies  from  exposure  to  the  external  vjm'id — it  is  murder. 

(Reina  vs.  Wets.,  2  Car.  &  K.,  p.  784.) 

In  all  these  instances,  and  others  of  like  nature,  the  party  causing  the 
death  is  guilt}^ — the  same  as  if  he  had  intended  it — of  murder. 

In  the  instances  above  given,  it  may  be  said — and  as  to  the  most  of  them 
it  is  true — that  the  man  who  is  by  the  law  pronounced  guilty  of  murder,  is 
the  immediate,  proximate,  direct  agent  who  causes  the  death  ;  but  the  law 
does  not  confine  the  guilt  of  murder  to  the  man  who,  with  an  evil  intent,  by 
liis  direct  act  causes,  the  death  of  another,  but  as  a  general  proposition,  he 
whose  act  causes,  in  any  way,  directly  or  indirectly^  the  death  of  another, 
,  kills  liim  within  the  meaning  of  the  Law. 

Hawkins  puts  the  question  "  in  what  cases  a  man  may  be  said  to  kill  an- 
other"— and  proceeds :  "  Not  only  he,  who  by  wound  or  blow,  or  by  poison- 
ing, strangling  or  famishing  ike,  directly  causes  the  death  of  another ;  but, 
also,  in  many  cases,  he  who  by  wilfully  and  deliberately  doing  a  thing,  which 
apparently  endangers  anothers  life,  thereby  occasions  his  death  ;  shall  be  ad- 
judged to  kill  hiui.  And  such  was  the  case  of  him  who  carried  his  sick  fath- 
er, against  his  will,  in  a  cold  frosty  season,  from  one  town  to  another,  by 
reason  whereof  he  died.  Such  also  was  the  case  of  the  harlot,  who  being  de- 
livered of  a  child,  left  it  in  an  orchard,  covered  only  with  leaves,  in  which 
condition  it  was  struck  by  a  kite,  and  died  thereof.  And  in  some  casos,  a 
man  shall  be  said  in  the  judgment  of  the  law,  to  kill  one,  who  is  in  truth  ac- 
tually killed,  by  another,  or  "by  himself ;  as,  where  one  by  duress  of  impris- 
onment compels  a  man,  to  accuse  an  innocent  person,  who  on  the  evidence 
is  condemned  and  executed  ;  or  where  one  incites  a  madman  to  kill  himself 
or  another,  etc.  *****  Also,  he  who  wiltully  neg- 
lects to  prevent  a  mischief,  which  he  may  and  ought  to  provide  against,  is, 
as  some  have  said,  in  judgment  of  law,  the  actual  cause  of  the  damage  which 
ensues ;  and  therefore  if  a  man  have  an  ox  or  a  horse,  which  he  knows  to  l>e 
mischievous,  by  being  used  to  gore  or  strike  at  those  who  come  near  them, 
and  do  not  tie  them  up,  but  leave  them  to  their  liberty,  and  they  afterwards 
kill  a  man,  according  to  smne  opinions,  the  owner  may  be  indicted,  as  having 
himseli  feloniously  killed  him— and  this  is  agreeable  to  the  Mosaical  law. 
However  it  is  agreed,  by  all,  such  ]ierson  is  guiltv  ot  a  very  gross  misdemean- 
or."    [1  Hawk.  P.  C,  p.  92,  sees  4— S.  (Cur-w's  Ed.)  ] 

And  I  may  therefore  safely  state,  as  the  general  conclusion  from  the  rea- 
son and  analogy  of  the  whole  law  of  Homicide,  that — whenever  one  man, 


m 


ARGUMENT   OF   E.    G.    HAT^VOOD, 


contributes  by  his  act  to  the  death  of  another,  brought  about  either  by  the 
sole  volition  of  a  third  person,  or  by  sucli  A'olition  added  to  his  own,  he  is 
held  responsible  for  the  result,  the  same,  as  if  his  own  unaided  hand  had 
produced  it ;  and  whenever  the  volition,  of  whatever  kind,  put  forth  bygone 
man,  results  in  the  deatli  of  another  man,  the  former  is  to  be  charged  with 
having  committed  the  homicide.  And  it  is  immaterial  whether  the  action 
be  of  the  mind  or  of  the  body,  whether  it  operates  solely,  or  concuiTently 
with  other  things  ;  whether  it  was  consented  to  by  the  person  on  whom  it 
operated  or  not ;  whether  it  was  a  blow,  or  a  drug,  or  an  instrument,  or  oth- 
er thing  used  to  procure  an  abortion;  or  a  command  addressed  to  an  inferior 
under  obligation  to  obey,  or  an  unlawful  confinement,  or  a  leaving  of  a  de- 
pendent person  in  a  place  of  exposure,  or  a  ball  discharged  from  a  gun ; 
whether  it  was  accompanied  with  the  acts  of  other  persons  concurring  in 
what  was  done,  or  operated  alone ;  or  was  of  any  other  nature  whatsoever. 

And  whether  Powers  and  Watkins,  when  they  first  made  the  assaidt  upon 
Archy  Beebee,  intended  to  kill  him,  or  had  no  such  specific  intent,  but  sim- 
ply intended  to  punish  him  severely — when  their  assault  resulted,  as  a  natural 
consequence  from  all  the  surroundings,  in  Beebee's  being  shot  bji  Tolar, 
they  are  in  law  as  responsible  for  that  result  as  if  it  had  been  within  their 
original  intention.  And  such  is  the  law,  not  only  according  to  the  authori- 
ties, and  according  to  the  general  reason  and  analogy  of  the  law  of  homicide, 
and  the  general  reason  and  analogy  of  the  criminal  law  in  all  its  depart- 
ments ;  tut  such  ought  to  be  the  laiv,  according  to  popular  reason,  and  \vhat 
we  call  the  common  sense  view  of  this  question— as  well.  I  put  it  to  this 
Court,  as  reasonable  men — as  laics,  not  learned  in  the  law — knowing  human 
nature  for  what  it  is — who  in  that  crowd  were  the  most  guilty  men,  and  the 
proximate  agents  who  caused  Beel>ee's  death — if  they  were  not  Powers  and 
W  atkins,  who  commenced  the  assault,  and  Tolar,  who  incited  Powers  to  be- 
gin it — even  if  he  did  not  fire  the  pistol  ?  In  every  popular  tumult  the  man 
to  "  bell  the  cat"  is  the  one  most  diflicult  to  find,  and  the  one  without  whose 
agency  tlie  popular  feeling  woidd  not  culminate  in  open  violence.  It  is  so 
from  boyhood — we  have  all  known  school-boys,  who  were  anxious  to  turn 
out  the  master,  and  conspired  for  that  purpose  ;  and  the  difiiculty  always 
was,  and  is,  and,  in  such  cases,  always  will  be,  to  find  the  boy  to  strike  the 
first  blow.  The  process  of  turning  out  is  easy  enough  afterwards.  TTie  man 
to  strike  the  first  blow  is  the  man  most  difficult  to  find,  and  he  is  the  man 
who  ought  to  be  held  most  responsible  for  what  follows.  There  are  thou- 
sands of  men  who  would  shrink  from  be^ginning  such  deeds  of  blood  as  were 
enacted  at  Fayetteville  on  that  day,  but  who,  the  moment  the  first  blow  is 
stricken,  would  rush  into  the  conflict,  and  consummate  the  result  towards 
which  popular  feeling  tends.  And  what  could  Powers  and  Watkins  have 
anticipated — reasoning  froni  the  view  of  this  question  presented  by  common 
sense  and  popular  reason — human  beings,  and  especially  the  common  hu- 
manity of  Fayetteville,  being  constituted  as  is  insisted  by  the  Counsel  for 
the  defence — what  could  these  men  have  expected,  when  they  commenced 
the  assault  in  that  crowd,  but  that  others  would  come  to  their  assistance,  and 
slay  Beebee ;  and  if  this  is  so,  are  not  they,  and  their  immediate  inciter,  the 
most  guilty  parties  in  this  homicide  ? 

May  it  please  the  Court,  there  is  one  more  matter  to  which  I  wish  to  in- 
vite the  attention  of  the  gentlemen  composing  this  Commission,  after  which 
I  shall  conclude  what  I  have  to  say.  I  stated  in  opening  the  argument  of 
the  facts  of  this  case — and  I  have  several  times,  as  I  proceeded,  repeated  the 
statement — that  undue  importance  had  been  attached,  throughout  the  whole 
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of  tins  trial,  to  the  settlement  of  the  quef^timi  of  fa^t — wljethcr  the  prisoner 
Tolar  did.  or  did  not  fire  the  pistol,  thelmllet  from  which  slew  Archy  Bee- 
bee  %  I  consider  it  a  ques^tion  of  very  little  importance — and  I  say  now, 
that  it  is  entirely  unnecessary  to  the  conviction  of  any  of  the  prisoners  at 
the  bar — even  of  Tolar  himself — that  this  Court  should  be  satisfied  that  2\)- 
/ar  fired  the  pistol,  the  bullet  from  which  slew  Archy  Beebee. 

As  regards  the  ])risoners  Watkins  and  Powers — it  must  be  apparent  to 
the  Court,  that  the  degree  of  their'  gnilt  is  the  same,  whether  Tolar  fired  that 
pistol,  or  Phillips  fired  it,  or  it  was  fired  by  some  person  to  the  Court  un- 
Known.  I  think  the  Court  will  come  to  the  conclusion  that  Tolar  fired  it — 
I  do  not  see  how  it  is  possible  for  them  to  come  to  any  other  conclusion 
than,  that,  if  Tolar  did  not  fire  it,  then  that  Phillips  undoubtedly  did  fire 
the  pistol — but  this  is  absolutely  certain,  that  some  (me  in  the  crowd  at  the 
market  house  in  Fayetteville,  on  the  11th  day  of  February,  A.  D.  1860, 
fired  the  pistol  the  bullet  from  which  slew  Archy  Beebee. 

If  the  Court  shall  find  that  Tolar  fired  the  pistol — or  that  Phillips  fired  it — 
or  that  it  was  fired  by  some  person  to  the  Court  unknown — it  matters  not 
which  one  of  these  conclusions  this  Court  shall  arrive  it — any  one  will  be 
sufficient — and  shall  find  in  addition  either — that  when  the  pistol  was  fired 
the  i^risoners  at  the  bar  "Watkins  and  Powers,  were  present  and  apparently 
actually  aiding  and  abetting  the  person  who  did  fire  it,  in  his  felonious  as- 
eault  upon  Beebee — or,  that,  when  it  was  so  fired,  it  was  fired  in  pursuance 
of  previous  combination,  the  design  of  which  was  to  kill  ]>eebee,  or  do  him 
serious  bodily  harm,  and  that  Powers  and  Watkins,  as  well  as  the  person 
who  fired  the  pistol,  were  parties  to  that  combination — that  is,  were  present, 
and  were  constructively  aiding  and  abetting  in  the  commission  of  the  homi- 
cide— or,  that  while  Powers  and  Watkins  were,  with  their  knives,  assaulting 
Beebee,  and  endeavoring  to  take  him  out  of  the  hands  of  the  ofiicers  of  the 
law,  this  person,  who  fired  the  pistol  without  their  knowledge  or  consent, 
and  without  any  previous  concert  with  them,  came  to  their  assistance  and 
slew  the  deceased — in  any  one  of  these  three  C(,»ntingencies,  it  matters  not 
which,  and  it  mattei-s  not  who  fired  the  pistol — Watkins  and  Powers  ai-e 
guilty  of  murder. 

The  only  question,  then,  that  can  arise,  in  case  the  Court  comes  to  the 
conclusion  that  Tolar  did  not  fire  the  pistol — but  that  Phillips  fired  it — or 
that  some  person,  not  named  in  the  charge  and  specification,  tired  it,  will 
be — whether — since  the  charge  and  specification  l)efore  them  allege  that  To- 
lar fired  the  pistol,  and  that  Watlins  and  Powers  w^ere  present  aiding  and 
abetting  him — the  Court  are  at  liberty  under  this  particular  lorm  of  charge 
and  specification,  to  find  the  defendants  Watkins  and  Powers  guilty,  when, 
as  a  matter  of  fact,  it  appears  in  evidence  that  Tolar  did  not  tire  the  pistol, 
but  some  other  person  did,  and  Watkins  and  Powers  were  not  aiding  and 
abetting  Tolar,  but  were  aiding  and  abetting  the  other  man  who  really  fired 
the  pisti3l.  There  is  no  difficulty,  in  deciding  this  question  in  favor  of  the 
prosecution  upon  the  most  overwhelming  authority,  but  I  reserve  its  diseus- 
eion  and  c<msideration  for  the  present. 

S(^  much  for  Watkins  and  Powers,  upon  the  assumption  that  Tolar  did 
not  fire  tlie  pistol  the  bullet  from  wliich  slew  Archy  Beebee.  But  as  regards 
Tolar,  himself,  supposing  he  did  not  fire  the  pistol — how  do  we  connect  him 
with  the  homicide  i  Why,  totally  independent  of  the  evidence  of  the  seven- 
teen M-itnesses  for  the  prosecution,  which  establishes  the  fact  that  Tolar  tired 
the  pistol — there  is  other  evidence  to  prove  that  he  was  a  party  to  the  homi- 
cide, almost,  if  not  quite  as  strong  and  convincing,  as  that  against  Powers 
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and  Watkins.  For  note — some  one  in  the  crowd  in  wliich  Tolar  was,  fired 
the  letlial  weapon — this  is  admitted  on  all  sides ;  again — Tolar  was  present  2it 
the  killing — this  is  also  an  admitted  fact ;  he  was  armed  vjith  a  pistol — so 
E.  P.  Powers  one  of  his  own  witnesses  swore  ;  he  had  a  pistol  in  his  hand  at 
the  moment  of  the  killing,  so  said  Matthew  Morgan,  a  witness  introduced 
and  accredited  by  him,  and  examined  b}^  the  Court ;  he  stood  side  by  side 
with  the  man  who  fired  the  pistol,  within  from  three  to  five  feet  of  Beebee, 
and  in  his  rear,  at  the  very  moment  when  he  "was  shot  from  behind — so  de- 
posed Faircloth,  a  witness  whom  he  himself  put  upon  the  stand.  When  in 
addition  to  this  evidence  furnished  by  himself,  and  which,  unaided,  strongly 
indicates  that  he  was  a  consenting  party  to  the  killing — we  have  the  evi- 
dence of  McNeill,  Kindrick,  and  Daley,  the  sexton,  witnesses  for  the  pxose- 
cution — which  has  been  already  called  the  attention  of  the  Court — the  first 
testifi)dng,  that  he  heard  Tolar  say  to  Powers,  as  the  negro  Beebee,  appeared 
at  the  head  of  the  stairs — '•  When  he  comes  down  you  grab  him  and  break 
the  ice,  and  we  will  put  him  through  " — the  second  testifying,  that,  which 
Beebee  was  descending  the  stairs,  he  heard  Tolar  say  to  some  one,  witness 
cannot  say  who — ''  he  hoped  he  would  not  have  to  shoot — hut  if  he  did,  it 
would  be  a  good  shot  " — and  the  third  testifyhig,  that  some  twelve  days  af- 
ter the  homicide,  Tolar,  met  the  witness,  asked  what  he  owed  him,  (witness) 
for  digging  Beebee's  grave,  and  paid  him  for  it — when  we  have  all  this  ev- 
idence— the  conclusion  is  almost  irresistable,  tliat  if  Tolar  did  not  act  as  the 
(U'oximate  agent  in  causing  Beebee's  death,  he  was  at  least  present  thereat, 
and  a  consenting  party  thereto.  That  he  either  actually  aided  and  abetted 
in  the  homicide— or  constructively  aided  and  abetted  therein — or  was  a  par- 
ty to  the  previous  combination,  in  pursuance  of  which  Beebee  was  slain — or 
was  engaged  with  Powers  and  Watkins  in  their  felonious  assault  upon  Bee- 
bee, \rhen  the  person  who  fired  the  pistol,  without  his  knowledge  and  consent, 
and  withoiit  concert  with  him,  slew  the  deceased — or  certainly,  that  he  was 
the  person  present,  who  advised,  encouraged,  and  incited  Powers  to  begin 
that  felonious  assault.  In  any  one  of  these  events,  Tolar  is  as  clearly  guilty 
of  the  murder  of  Beebee,  as  if  he  had  fired  the  pistol  the  bullet  li-om  which 
slew  Arcliy  Beebee — and  must  be  convicted  by  the  Court,  unless  there  be 
something  in  the  form  of  the  charge  and  specification  here  preferred,  which, 
for  the  reasons  already  suggested,  forbid  his  conviction,  under  this  particular 
charge  and  specification. 

Now  this  is  the  simplest  view  of  the  facts  of  this  case  possible,  and  the  view 
which  requires  the  least  j^'^oqf  on  the  part  ot  the  prosecution ;  the  Court 
Inows,  as  an  admitted /act,  tliat  some  one,  by  means  of  a  bullet,  dicharged 
IVoin  a  pistol,  slew  Archy  Beebee  at  Fayetteville,  on  the  eleventh  day  of 
February  A.  D.  1806.  It  is  a  fact  which  cannot  be  disputed,  and  wull  not 
1)0  gainsayed,  that  these  three  prisoners  at  the  bar  were  then  and  there  pre- 
sent. I  do  not  understand  it  to  be  disputed — and  at  least  there  is  no  ground 
(Ml  which  to  dispute  the  fact — that  at  or  immediately  before  the  moment  of 
the  homicide  tlie  prisoners  Power  and  Watkins  were  actually  engaged,  with 
their  knives,  in  an  eflbrt  to  strike  the  deceased,  and  take  him  out  of  the 
hands,  of  the  ofiicers  of  the  law.  And  there  is  strong — cogent — conclusive 
evidence — which  I  need  not  here  recapitulate,  that  the  prisoner  Tolar  was 
assenting  and  contributing  to  the  criminul  acts — both  of  Powers  and  Wat- 
kiiiri — and  of  the  man  whose  hand  slew  Beebee.  And  I  cannot  for  the  life 
of  me  see,  in  view  of  these  admitted  facts,  and  of  this  proof — even  admitting 
A\'e  have  not  proved  that  Tolar  fired  the  pistol  which  slew  Beebee — even  ad- 
mitting that  the  defence  have  proved  that  Phillips  fired  that  pistol — even 
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^^ftdiiiitting  we  liavo  no  2>roi>f,v^ho  fired  the  pistol — I  cannot  for  tlie  life  of  me 
.>ee,  how  this  Court  can  avoid  convicting  these  prisoners— and  «Z/5  of  these 
^, prisoners — of  the  crime  of  murder — nidess  there  be  something  in  the  form  of 
.(the  charge  and  speciiication,  which  forhids  the  conviction  of  some  one— or 
i;uiore— or  all  of  them— upon  this  view  of  the  facts.  And  there  is  no  objec- 
tion to  their  conviction  on  this  ground  as  1  shall  now  proceed  to  show. 

For  an  indictment  against  a  man  as  principal  of  the  first   degree  is  bub- 
.  taincd  by  proof  of  his  being  ])rincipal  of  the  second  degree  ;  and,  in  the  same 
^jjjiaiiner,  an  indictment  against  him  as  principal  in  the  second  degree,  is  sup- 
,,ported  by  proof  that  he  is  principal    of  the  first  degree.     The  law  regards 
^pvcry  one  who  is  present  in  a  legal   sense,  aiding   and  a,betting   in  a  legal 
jSeuBe,  in  a  felony,  as  luiving  committed  the  crime  with  his  own  hand — and 
Jience,  it  makes  no  difference,  inlaw,  whether  he  is  charged  with  having  com- 
(juiitted  the  act,  or  with  being  present  aiding  and  abetting  therein.     And  as— 
if  A,    B,    C,    and    D,    were    jointly    guilty    of  having    each_    with    his 
own  liand  committed  a  crime — an  indictment  would  be  good  which  charged 
A,  r>,  and  (),  and  omitted  D,  altogether— and  A,  13,  and  0,  could  be  there- 
upon convicted,  though  it  appeared  in  evidence  that  D,  wjas  a  participant  in 
tiieir  guilt— so  an  indictment  is  good,  whicli  charges  A,  with  having  commit- 
ted th'e  guilty  fact  and  B,  and  C,  with    being  present   aiding  and    abetting 
therein,  though  it  ai)pear  in  evidence  that  D,  a  person  not  named  in  the  in- 
dictment, connnittcd  the  felony,  and  that  A,  B,  and  C,  were  all,  only  present 
a:ul  aiding  and  abetting  him"  therein — and  A,  B,  and  C,  under  such  an  in- 
dictment, may  be  lawfully  convicted. 

The  Court  will  observe,  on  looking  into  the  charge  and  specification  now 
before  them,  that  Tolar  is  charged  with  having  fired  the  pistol,  the  bullet 
from  which  slew  Archy  Beebee ;  and  that  the  prisoners  Bowers  andWat- 
kijis,  together  with  Bh'illips  and  McBae,  are  charged  with  being  feloniously 
present  aiding  and  abetting  in  the  murder.  We  might  with  ecpial  propriety 
liave  charged  all  the  defendants  named  in  the  charge  with  having  fired  the 
I'Utol,  the'bullet  from  which  slew  the  deceased  The  legal  effect  and  opera- 
tion of  the  two  forms  of  charge  are  the  same.  Now  it  is  evident,  to  the 
humblest  understanding,  if  we  had  selected  the  latter  form  of  charge,  it 
would  have  been  no  objection  to  convicting  Tolar,  Watkins  and  Powers,  that 
we  had  proved  Phillips  guilty  as  well  astliethree  others  just  namc<l— or  that 
we  had  failed  in  the  proof  against  Phillips  and  McKae— or  that  it  appeared 
in  evidence,  that  other  persons  not  named  in  the  charge  were  participants  in 
the  crime,  as  well  as  the  tln-ee  prisoners  at  the  bar. 

Counsel  for  accused,  (Mr.  Fuller):  Since  McKae  and  Phillips  are,  to 
all  intents  and  purposes,  out  of  the  indictment,  I  would  like  you  to  discuss 
before  the  Court  whether,  if  they  become  satisfied  that  a  person  not  now 
charged  in  the  bill  of  indictment"  be  guilty  of  the  murder,  they  can  convict 
these  persons. 

Counsel  for  prosecution,  (Mr.  Haywood) :  I  will  show  the  Court  express 
authority  upon  the  point  I  understand  my  brother  Puller  to  make — which 
is— whether  the  Court  are  at  liberty  to  convict  Tolar,  Watkins  and  Powers, 
under  this  charge  and  sjjecificatim,  if  they  are  satisfied  that  all  three  of  the 
prisoners  named  Avere  present,  aiding  and  abetting  in  the  felony,  but  that 
the  immediate  proximate  act  which  caused  death  was  the  work  of  some  third 
person  not  named  in  the  charge  and  specification  ;  but  I  cannot  assent  to 
brother  Puller's  proposition  that  "  McRae  and  Phillips  arc,  to  all  intents 
and  purposes,  out  of  the  iiulictment." 

It  is  true,  t/iet/  tJiemselves  are  out  of  this  trial— but  their  names  remain  in 
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the  charge  and  specification — and  so  far  as  they  affect  the  prisoners  noAV  on 
trial,  the  allegations  against  McKae,  and  Phillips,  originally  set  torth  in  the 
charge,  &c.,  remain  in  full  force,  and  are  as  valid.,  as  if  McRae  and  Phillips 
had  never  been  released  and  were  now  on  trial.  If  for  any  reaf«m,  it  were 
essential  to  the  validity  of  the  form  of  this  charge  and  specification,  as 
against  Tolar,  Watkins  and  Powers,  that  they  should  contain  an  allegation, 
that,  McRae  and  Phillips  were  or,  that  McRae  was,  or  that  Phillips  was,  felo- 
niously present,  aiding  and  abetting  Tolar  in  Beebee^  murder — the  fact  that 
the  Government  has  seen  fit  to  enter  a  nol pros  as  to  ^rcRae  and  Phillips,  does 
not  remove  the  allegation  of  their  participation  in  the  crime  charged,  from 
the  form  of  the  charge  and  specification — that  allegation  still  remains  in  the 
charge  and  specification,  as  part  of  the  allegations  against  the  prisoners  at 
the  bar ;  just  as  it  might  have  been  inserted,  though  McRae  and  Phillips 
had  never  been  put  upon  trial  at  all,  or  though  they  had  already  been  put 
upon  trial  and  acquitted  or  convicted. 

So,  if  this  Court  shall  arrive  at  the  conclusion  that  Phillips  f  red  the  pistol 
which  killed  Beebee,  and  I  produce  authorities  to  the  eflect — that  on  an  indict- 
ment against  A,  B,  C,  and  D,  charging  that  A  did  the  criminal  act,  and 
thatB,  C,  andD,  were  feloniously  present,  aiding  and  abetting  him  therein — 
and  proof  that  D  did  the  act,  and  A,  B,  and  C,  v^erefelonioiisly  present  and 
aiding  and  aljettincj  him — there  is  no  valid  objection,  on  account  of  the  form 
of  indictment,  to  the  conviction  of  A,  B;  and  C — I  shall  have  produced  ex- 
press authority,  to  justify  this  Court  in  convicting  Tolar,  Watkins  and  Pow- 
ers under  this  charge  and  specification,  if  tlie  Court  believes  that  they  were 
feloniously  present,  aiding,  and  abetting  Phillips  in  the  murder — even  though 
the  government  has  seen  "fit  to  enter  a  nol  pros  as  to  Phillips. 

I  have  merely  noted  the  suggestion  of  my  brother  Fuller — that  the  effect 
of  the  nol  pros  was  to  remove  from  the  charge  and  specification  the  allega- 
tions against  McRae  and  Phillips — in  passing— to  show  my  dissent  therefrom : 
and  for  fear  that  I  may  not  satisfy  the  Court"  upon  all  the  points  of  law  which 
I  make  in  this  connection,  and  that  they  may  think,  there  is  some  view  of 
tlie  law  in  this  case,  which  renders  it  a  matter  of  importance,  that  the  charge 
and_ specification  should  contain  an  allegation,  that  Phillips  was  a  participa- 
tor in  the  criminal  fact  charged.  But  for  myself,  I  think  it  entirely  imma- 
tei-ial  to  a  conviction  of  Tolar,  Watkins  and  Powers  under  this  charge,  wheth- 
er the  charge  contains  an  allegation  of  Phillips'  participation  or  not — wheth- 
er the  effect  of  tlie  nol  pros,  was  to  striJce  out  of  the  charge  and  specification 
all  the  allegations  against  McRae  and  Tolar,  for  all  purposes  and  intents,  and 
for  every  purpose  and  intent,  or  not.  For  I  shall  contend,  and  proceed  to 
produce  authority  to  show,  that,  if  the  evidence  satisfies  this  Court,  that 
gome  person,  not  only,  not  now  named — but  some  person  who  was  never 
named  in  the  charge" and  specification,  fired  the  pistol,  the  bullet  from  which 
killed  Archy  Beebee,  and  that  Tolar  Powers  and  Watkins  were  feloniously 
present,  aiding  and  abetting  this  person  in  the  perpetration  of  the  homicide — 
that  then,  they  are  bound  to  convict  Tolar,  Powers  and  Watkins  of  murder, 
under  this  charge  and  specification. 

_  For  where  A  and  B  are  present,  and  A  commits  an  offence  in  which  B 
aids  and  assists  him,  the  indictment  maj^  either  allege  the  matter  according 
to  the  fact,  or  cliarge  them  both  as  principals  in  the  first  degree ;  for  the  act- 
of  one  is  the  act  of  the  other. 

(Foster,  pp.  351,  425.  2  Hale  P.  C,  p.  344.  2  Hawkins  P.  C,  c.  23,  sec. 
V6.     Young  vs.  Rex,  3  T.  R.,  pp.  9S,  105.) 
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And  upon  such  an  indictment,  in  either  form,  B  who  was  present  aiding 
and  abetting  may  be  amvlcted.,  though  A  is  acquitted. 

(Fcritcr,  p.  351.  2  Hale  P.  C,  pp.  185,  202,  3i4,  345.  9  Co.,  p.  07.  Rex 
y.v.  Tavh)r,  1  Leach,  (4th  Ed.)  p.  300.  1  Hale  P.  C,  pp.  437,  403.  2  Hawk. 
J*.  C.,V..  40,  sec.  195.  Eeg.  w.  Wallis,  1  Salk.,  p.  334.  Eex  vs.  Culkiu,  5 
Car.  &  P.,  p.  121.) 

Again  :  if  an  indictment  for  murder  charges  that  A  gave  the  mortal  stroke, 
and  that  B  was  present  aiding  and  abetting,  both  A  and  B  may  be  con- 
victed, though  it  turn  out  that  B  struck  the  blow  and  that  A  was  present 
aiding  and  al)etting. 

(Bauson  vs.  Offlov,  2  Show.  p.  510.  S.  C,  3  Mod.,  p.  121.  2  Hale  P.  C, 
pp.  344,  345.     Foster,  p.  351.     1  Hale  P.  C,  pp.  437,  403.) 

Yet  again  :  if  an  iiurn-tment  for  murder  charges  that  A  gave  the  mortal 
stroke,  and  that  B  was  present  aiding  and  abetting,  both  A  and  B  may  be 
convicted,  though  it  turn  out  that  C,  a  jperson  not  named  in  the  indictment^ 
couimitted  the  act. 

(Rex  vs.  Plummer,  J.  Kel.,  p.  109.  1  Stark.  Crim.  PI.,  (2d  Ed.)  pp.  81, 
82.     1  Bishop  Crim.  L.,  sec.  590.     1  Chit.  C.  L.,  p.  200.     Rex  w.  Bortwick, 

1  Doug.,  p.  2u7.     1  l)ish(j]>  Crim.  Pr.,  sees.  545,  546.     State  vs.  Cockman, 

2  Winst.,  (N.  C.)  p.  95.     1  East  P.  C,  pp.  350,  351.) 

And  now,  if  it  please  the  Court,  I  shall  l)ring  my  remarks  to  a  conclusion. 
T  know  I  have  been  tedious;  to  some  extent,  it  was  necessary  that  I  should 
be  so  :  the  evidence  has  been  voluminous — the  trial  has  been  a  long  one — and 
the  whole  case  not  without  difficulty.  I  have  endeavored  throughout  its 
entire  prcjgress,  to  be  true  to  myself,  faithful  to  the  Government,  honest 
with  the  Court,  and  just  to  the  prisoners.  It  is  for  you,  gentlemen  of  this 
Commission,  to  do  the  rest ;  you  are  the  judges  of  the  law,  and  of  the  fact.  It 
is  a  solemn  moment  for  you  ;  it  is  a  solmn  mojnent  for  me  ;  it  is  a  moment 
fraught  with  awful  solemnity  to  these  three  pris(mers  at  the  bar^ — a  moment 
which  ought  to  call  to  all  our  minds  that  grPcU  day,  wdien  we  must  all  a})pear 
before  Mt;  judgment  seat,  to  answer  for  the  deeds  done  in  the  body,  whether 
they  be  good,  or  whether  they  be  evil.  But  for  you,  most  of  all,  gentlemen 
of  this  Commission,  is  this  moment  awfully  and  intensely  solemn — for  yon 
are  this  night  invested  with  the  highest  poAvers  that  human  government  can 
entrust  to  mortal  man.  The  issues  of  life  and  death  are  in  your  hands.  I 
charge  this  Court  as  laic — as  laM*  by  which  they  are  bound — as  much  bound 
as  by  the  law  of  homicide  or  any  other  law — that  if  a  doubt — an  honest  doubt — 
a  reasonable  doubt,  as  to  the  guilt  of  all,  or  any  one  of  these  prisoners  at  the 
bar — as  to  the  proof — the  full  proof  of  any  fact  essential  to  their  or  any  of 
their  guilt — exist  in  the  mind  of  this  Court,  they  are  bound  to  acquit  that 
prisoner — ur  all  of  the  prisoners  if  the  doubt  extends  to  all — and  to  give 
them  the  full  benefit  of  the  doubt.  By  this,  I  do  not  mean  that  this  Court 
is  to  encourage  a  blind  and  visionary  incredulity  which  refuses  to  be  satisfied 
without  the  liighest  possible  degree  of  proof,  or  the  most  minute  particulars  ; 
but  I  do  mean — that  the  Court,  before  convicting,  must  l)e  as  fully  satisfied  of 
the  guilt  of  each  one  of  these  defendants,  as  if  one  witness,  well  accredited, 
uncontradicted,  and  uuimpeached,  had  positively  sworn  that  he  saw  each 
one  of  them  ))lant  a  dagger  in  Archy  Beebee's  heart.  But  if  the  Court  are 
as  well  satisfied  of  the  guilt  of  all  these  prisoners,  as  if  their  direct  partici- 
pation in  the  honiicide  were  proved  by  a  single  well-accredited,  uncontra- 
dicted and  uuimpeached  w'itness — it  is  their  duty  to  convict,  and  to  leave 
the  consequences  with  the  higher  authorities,  and  with  God.  I  beg  that 
this  Court  will  weigh  the  evidence  with  caution  ;  and  will  consider  it  even 
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witli  leniency  towfirUs  tlie  accused,  and  Avitli  a  tenderness  for  their  riglits  ; 
and  I  am  well  satisfied,  that  this  Court  having  so  weighed  and  considered  the 
evidence,  calmly,  and  maturely — will  give  their  decision  according  to  the 
honest  dictates  of  their  own  consciences. 

As  for  my  part  in  this  prosecution — I  may  say  in  conclusion — that — on  en- 
tering this,  or  any  other  Court  of  Justice  for  tlie  performance  of  a  profession- 
al duty — I  know  no  friend  but  my  client ;  I  ackjiowicdge  no  party  afiilia- 
tions  ;  I  recognise  no  social  ties — no  ]>olitical  bonds — and  no  ^x-rsonal obliga- 
tions, outside  of  the  limits  of  my  oath,  as  an  honest,  lionorable  and  faithful 
member  of  the  legal  profes;Uon  ;  and  I  have  no  standard  for  the  regulation  of 
my  conduct,  but  the  laws  of  the  land,  as  recognised  and  enforced  by  thnt 
Government  in  whose  tribunal  I  am  conducting  my  cause. 

I  commit  the  prisoners  into  the  hands  of  the  Court. 

The  Commission  was  then  cleared  for  deliberation. 
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